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Anited States Court of ppeals
for the Ffifth Civcuit

United States Count of Appeals

Fifth Circuit

FILED
No. 21-30308
© June 29, 2022

_ Lyle W. Cayce
ERVIN CARTER, Clerk

Petitioner— Appellant,
versus

TiMm HOOPER, Warden, Louisiana State Penitentiary,

Respondent— Appellee.

Application for Certificate of Appealability from
the United States District Court
for the Eastern District of Louisiana
No. 2:19-CV-11219

ORDER:

Ervin Carter, Louisiana prisoner #375565, moves for a certificate of
appealability (“COA”) to appeal the denial of his 28 U.S.C, § 2254 petition
challenging his conviction of eight counts of robbery while armed with a dan-
gerous weapon. Carter avers that the district court erred in concluding that
his petition was time-barred, asserting delays in receipt of notice of the dispo-
sition of his state postconviction application, and that he is entitled to relief
on his constitutional claims,

A COA may issue only if the petitioner “has made a substantial show-
ing of the denial of a constitutional right.” 28 U.S.C, § 2253(c)(2); see Slack



i w: 21-30308 Document: 00516376504 I‘:Z Date Filed: 06/29/2022

No. 21-30308

v. McDaniel, 529 U.S, 473, 484 (2000). To obtain a COA, Carter must show,
“at least, that jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right and that jurists of
reason would find it debatable whether the district court was correct in its
procedural ruling.” Slack, 529 U.S. at 484.

Carter has not made the requisite showing. Consequently, his motion
fora COAis DENIED.

JERRYBISMIT
United States Circuit Judge
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U.3. District Court, Eastem District of Louisiana
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COA Denied ~ (Pre-Printed “Stock Form” Ruling)




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ERVIN CARTER : CIVIL ACTION
VERSUS . NO. 19-11219
DARREL VANNOY SECTION: “E”(3)

CERTIFICATE OF APPEALABILITY
Having scéarately issued a final order in connection with the captioned proceeding, in
which the detention complained of arises out of process issued by a state court, the Court, after
considering the record and the requirements of 28 U.S.C. § 2253 and Fed. RJApp. P. 22(b), hereby
orders that,
a certificate of appealability shall be issued having found that petitioner has

made a substantial showing of the denial of a constitutional right related to
the following issue(s):

X a certificate of appealability shall not be issued for the following reason(s):

The Petitioner has failed to make a substantial showing of the denial of a
constitutional right for the reasons set forth in the Court’s Order and
Reasons denying relief.

New Orleans, Louisiana, this 25th day of August, 2021.

UNITED STATES DIST]gCT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ERVIN CARTER #375565 | CIVIL ACTION

VERSUS NUMBER: 19-11219

DARREL VANNOY SECTION: “E” (3)
ORDER

Considering the application and affidavit to proceed in forma pauperis,

IT IS ORDERED that:

the motion is GRANTED; the party is entitled to proceed in forma pauperis.
the motion is MOOT; the party was previously granted pauper status.

the motion is DENIED; the party has sufficient funds to pay the filing fee.

the motion is DENIED as MOOT; the filing fee has already been paid.

O O O O

the motion is DENIED due to the party’s failure to provide this court with the requisite
financial information.

the motion is DENIED; the party is not entitled to proceed in forma pauperis for the listed
reasons:

O

New Orleans, Louisiana, this 6th day of August, 2021.

M U)COA/\
UNITED STATES DlgﬁEICT JTUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISTIANA

ERVIN CARTER, CIVIL ACTION
Plaintiff
VERSUS NO. 19-11219
DARREL VANNOY, SECTION “E”
Defendant
ORDER AND REASONS

Before the Court is a Report and Recommendation® issued by Magistrate Judge
Dana Douglas, recommending Petitioner Ervin Carter’s petition for Writ of Habeas
Corpus? be dismissed with prejudice. Petitioner timely objected to the Magistrate Judge’s
Report and Recommendation.3 For the reasons that follow, the Court ADOPTS the
Report and Recommendation# as its own and hereby DENIES Petitioner’s application
for relief.

BACKGROUND

The underlying facts of the crime for which Petitioner was convicted need not be
repeated here and are outlined in depth in the state-court opinion.s The timeline,
however, of Petitioner’s filings is crucial to the resolution of this case.

On August 29, 2014, petitioner was convicted of eight counts of armed robbery
using a firearm under Louisiana law.6 For each count, he received a concurrent sentence

of one hundred four years (ninety-nine years for armed robbery and an additional five

1 R. Doc. 20.

2R. Doc. 8.

3 R. Doc. 21.

4 R. Doc. 20.

s State v. Carter, 171 0. 3d 1265. 1269-1275 (La. Ct. App. 2015).
SR, Doc.1at1.
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years for using a firearm) to be served without benefit of parole, probation, or suspension
of sentence.” On July 29, 2015, the Louistana Fifth Circuit Court of Appeal affirmed his
convictions and sentences.8

The Louisiana Supreme Court then denied his related writ application on Oétober
17, 2016, and he did not file a petition for writ of certiorari with the United States Supreme
Court.9 Petitioner’s conviction thus became final on January 17, 2017 for the purposes
of the Antiterrorism and Effective Act of 1996 (“AEDPA”) — after the expiration of his go-
day period to file a petition for a writ of certiorari with the Supreme Court.

On or after January 11, 2018, petitioner filed an application for post-conviction
relief with the state district court.!* That application was denied on March 1, 2018.12 His
related writ applications were then likewise denied by the Louisiana Fifth Circuit Court of

Appeal on May 30, 2018,13 and the Louisiana Supreme Court on May 6, 2019.14

71d.

81d.

s Id. at 2.

10 See United States Supreme Court Rule 13(1) (“Unless otherwise provided by law, a petition for a writ of
certiorari to review a judgment in any case, civil or criminal, entered by a state court of last resort . . . is
timely when it is filed with the Clerk of this Court within 9o days after entry of the judgment.”). Here, the
ninetieth day of that period fell on a Sunday, and the following day was a federal legal holiday, See 5 U.S.C.
§ 6103(a) (“The following are legal public holidays: . . . Birthday of Martin Luther King, Jr., the third
Monday in January. . .”). Therefore, Petitioner’s deadline was extended until Tuesday, January 17, 2017.
See United States Supreme Court Rule 30(1) (“In the computation of any period of time prescribed or
allowed by these Rules, by order of the Court, or by an applicable statute, the day of the act, event, or default
from which the designated period begins to run is not included. The last day of the period shall be included,
unless it is a Saturday, Sunday, federal legal holiday listed in 5 U.S.C. § 6103, or day on which the Court
building is closed by order of the Court or the Chief Justice, in which event the period shall extend until the
end of the next day that is not a Saturday, Sunday, federal legal holiday, or day on which the Court building
is closed.”) see Robert v, Cockrell, 319 F.3d 690. 693 (5thCir. 2003).

uId.

12 Jd.

13 !_d_

u Id.



On May 14, 2019, petitioner filed the instant federal application seeking habeas
corpus relief.1s The state filed a response arguing that the application should be dismissed
as untimely.1

The delay between the day that Petitioner’s conviction became final and the day
that he filed his application for post-conviction relief with the state district court was 358
days. That left petitioner only seven (7) days to file his federal petition for habeas relief
after the Louisiana Supreme Court denied his writ application on May 6, 2019, or, until
May 13, 2019. The day that he filed his application for federal habeas relief was May
14, 2021, or eight (8) days later, resulting in a total of 366 days, one'day longer than he
had to file in this Court under AEDPA.v7

The Magistrate thus determined that Petitioner filed his habeas corpus petition
one day too late and thus recommended that the petition be dismissed as untimely.:8

Petitioner then timely objected to the Magistrate Judge’s report and recommendation.1s

15 Id.

6 Id.

1728 U.S.C. § 2244(d)(1)(A).

® R. Doc. 20 at p. 19. The United States Court of Appeals for the Fifth Circuit has held that missing the
deadline to file by even vve day bars a habeas petitioner’s claimas uatimely. See, e.g., In re Lewis, 484 F.ad
793, 796 (5th Cir. 2007) (authorization to file a successive habeas application denied because it was filed
one day too late). Other courts have held similarly; see also United States v. Locke, 471 U.S. 84, 100-01
(1985) (“If 1-day late filings are acceptable, 10-day late filings might be equally acceptable, and so on in a
cascade of exceptions that would engulf the rule erected by the filing deadline . . . A filing deadline cannot
be complied with, substantially or otherwise, by filing late — even by one day.”); Hartz v. United States, 419"
F. App'x 782, 783 (9th Cir. 2011) (unpublished) {affirming the dismissal of a federal habeas petition where
petitioner “simply missed the statute of limitations deadline by one day.”); Rouse v. Lee, 339 F.3d 238, 241
(4th Cir. 2003); United States v. Marcello, 212 F.3d 1005, 1010 (7th Cir. 2000) (holding that a federal
habeas petition submitted one day late was properly dismissed as untimely under the AEDPA); Lattimore
v. Dubois, 311 F.3d 46, 53-54 (1st Cir. 2002) {reversing district court's decision to give the petitioner a “grace
period” and dismissing a habeas petition as untimely when it was submitted one day late); Lookingbill v.
Cockrell, 293 F.3d 256, 265 (5th Cir. 2002) (stating “[wle have consistently denied tolling even where the
petition was only a few days late”); Burns v. Pugh, No. 09-C-1149, 2010 WL 3092655 (E.D. Wis. Aug. 6,
2010) {denying habeas petition when it was filed one day late);Vigil v. Gipson, No. CV 11-10360, 2012 WL
1163633, at *1(C.D. Cal. Mar. 13, 2012), report and recommendation adopted, No. CV 11-10360, 2012 WL
1163133 (C.D. Cal. Apr. 9, 2012) (same).

19 R, Doc. p1.



ANALYSIS

A.  Standard of Review

In reviewing the Magistrate Judge’s Report and Recommendations, the Court
must conduct a de novo review of any of the Magistrate Judge’s conclusions to which a
party has specifically objected.2° As to the portions of the report that are not objected to,
the Court needs only to review those portions to determine whether they are clearly
erroneous or contrary to law.2t A factual finding is clearly erroneous “when although
there is evidence to support it, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed.”?2 The magistrate judge's
legal conclusions are contrary to law when the Magistrate Judge misapplies case law, a
statute, or a procedural rule.23

B. Petitioner’s Objections

Scattered throughout Petitioner’s objections are various challenges to the
Magistrate Judge’s report and recommendation that the petition is untimely. After
considering statutory tolling, equitable tolling, and the “actual innocence” standard, the
Magistrate Judge concluded that no standard justified tolling the petition. The Court will

address Petitioner’s arguments seriatim.

20 See 28 U.5.C. § 636(b)(1)(C) (“[Aljudge of the court shall make a de novo determination of those portions
of the report or specified proposed findings or recommendations to which an ohjection is made.”).

2 1d, §(b)(1)(A).

22 Anderson v. City of Bessemer City, 470 U.S. 564, 573 {1985) (quoting United States v. United States
Gypsum Co., 333 U.S. 364, 395 (1948)).

23 Moore v. Ford Motor Co., 755 F.3d 802, 806 (5th Cir. 2014); see also Ambrose-Frazier v. Herzing Inc.,
No. 15-1324, 2016 WL 890406, at *2 (E.D. La. Mar. 9, 2016) (“A legal conclusion is contrary to law when
the magistrate fails to apply or misapplies relevant statutes, case law, or rules of procedure.”) (internal
quotation marks and citation omitted}.




1. Eguitable Tolling

While not referring to it as equitable tolling, Petitioner contends that the doctrine
of equitable tolling should apply because the mail officials at the Louisiana State
Penitentiary failed to deliver the Louisiana Supreme Court decision to him until May 14,
2019, even though the court rendered the decision on May 6, 2019. Had Petitioner
received the Supreme Court’s decision on that date, he contends, it would have left him
with seven (7) days to file his federal petition. That did not happen “due to state actor(s)
action/inaction.”24

The Magistrate Judge is correct, however, when she notes that the Supreme Court
has held that “a petitioner is entitled to equitable tolling only if he shows both that (1) he
has been pursuing his rights diligently, and (2) some extraordinary circumstance stood
in his way and prevented timely filing.”2s Assuming, for the sake of argument, that the
extraordinary circumstances involving the mail and notice prevented the timely filing of
the petition, the Court agrees with the Magistrate Judge that Petitioner failed to pursue
his rights diligently.

“A petitioner's failure to satisfy the statute of limitations must result from external
factors beyond his control; delays of the petitioner's own making do not qualify.”26
“[E]quity is not intended for those who sleep on their rights.”27 The petitioner bears the

burden of establishing that equitable tolling is warranted.2® “[A] petitioner must show

24 R, Doc. 19 at p. 4.

25 Holland v. Florida, 560 U.S. 641, 649 (2010).

26 In re Wilson, 442 F.3d 872, 875 (5th Cir. 2006).

27 Id. (quoting Fisher v. Johnson, 174 F.3d 710, 715 (sth Cir. 1999)).,

28 Phillips v. Donnelly, 216 F.3d 508, 511 (5th Cir.), modified on reh'g, 223 F.3d 797 (5th Cir. 2000).

5



that he pursued the habeas corpus relief process with diligence and alacrity both before
and after receiving notification.”29

Here, Petitioner waited 358 days to file his state post-conviction relief after he
failed to file a writ in the Supreme Court on direct review. That Petitioner was left with
only seven days within which to file his federal application after the state courts denied
collateral review was a time crunch of Petitioner’s own making. As noted above, “equity
is not intended for those who sleep on their rights.””30 The Court finds that Petitioner has
failed to carry his burden that equitable tolling is warranted here.

C. Ramos v. Louisiana

Petitioner next appears to argue that Ramos v. Louisiana applies here.3 In
Ramos, the Supreme Court held that the Sixth Amendment requires a unanimous verdict
to support a conviction in state court.32 Petitioner thus maintains that the verdict to
support his underlying conviction in state court is invalid and cannot stand, evidently
because the jury verdict was not unanimous.

But Ramos is not retroactive on collateral review, and the Supreme Court has never
held it to be. Indeed, the Supreme Court only granted certiorari on the very question last
years3 and has yet to hand down an opinion. This argument is meritless.

D.  Actual Innocence
Petitioner maintains that he is actually innocent of the crimes with which he was

charged. Petitioner contends again that because the verdict against him was not

29 Hardy v. Quarterman, 577 F.3d 596, 598 (5th Cir. 2009) (emphasis added; quotation marks and brackets
omitted).

30 In re Wilson, 442 F.3d at 875 (quoting Fisher v. Johnson, 174 F.3d 710, 715 (5th Cir. 1999)).

31 140 S.Ct. 1390 (2020).

32 Id. at 1397.

33 Edwards v. Vannoy, Civ. A. No. 18-31095, 2017 W9 W1, 8643258 (5th Cir. May 20, 2019), cert. granted,
140 S. Ct. 2737 (U.S. May 4, 2020) (No. 19-5807).

6



unanimous, the verdict is invalid. For the reasons outlined below, the Court finds that

Petitioner cannot take advantage of the “actual innocence” standard.
In Mecquiggles v. Perkins, the Supreme Court held:
We hold that actual innocence, if proved, serves as a gateway through which
a petitioner may pass whether the impediment is a procedural bar, as it was
in Schlup and House, or, as in this case, expiration of the statute of
limitations. We caution, however, that tenable actual-innocence gateway
pleas are rare: “[A] petitioner does not meet the threshold requirement
unless he persuades the district court that, in light of the new evidence, no
juror, acting reasonably, would have voted to find him guilty beyond a
reasonable doubt.” Schlup, 513 U.S,, at 329; see House, 547 U.S., at 538
{emphasizing that the Schlup standard is “demanding” and seldom met).34
To support a claim for “actual innocence,” a petitioner must support his allegations “with
new reliable evidence — whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evidence — that was not presented at trial.”
Schlup v. Delo, 513 U.S. 298, 324 (1995). “Because such evidence is obviously unavailable
in the vast majority of cases, claims of actual innocence are rarely successful.” Id.
Petitioner did not invoke Perkins, and neither did he cite to Schiup. Indeed,
Petitioner presents the Court with absolutely no new reliable evidence that was not

presented at trial. There was ample evidence presented at trial of Petitioner’s guilt.3s The

Court rejects this argument,36

34569 U.S. 383 at 386 (2013).

35 State v. Carter,171 So. 3d 1269-75 (La. Ct. App. 2015); (recounting all of the evidence presented at
Petitioner’s trial); R. Doc. 20 at pp. 11-18 (same).

36 Several times throughout his brief, Petitioner invokes the words “competent counsel,” “entitled to
counsel,” “competent counsel on one’s first appeal,” or “the totality of counsel’s errors.” However, petitioner
fails to brief that issue. “A defendant waives an issue if he fails to adequately brief it.” Castro v. McCord,
259 F. App'x 664, 665-66 (5th Cir. 2007) (citing United States v. Martinez, 263 F.3d 436, 438 (5th Cir.
2001)). “[T]his court requires arguments to be briefed to be preserved and issues not adequately briefed are
deemed abandoned . .. .” Id. at 665-66 (citing Regmi v. Gonzales, 157 F. App’x 675, 676 (5th Cir. 2005).
Moreover, “it is clear that federal law does not require the appointment of counsel in either state or federal
collateral-review proceedings. See, e.g., Coleman v. Thompson, 501 U.S. 722, 752 (1991) (“There is no
constitutional right to an attorney in state post-conviction proceedings.”); Pennsylvania v. Finley, 481 U.S.
551, 555 (1987) (“We have never held that prisoners have a constitutional right to counsel when mounting
collateral attacks upon their convictions, and we decline to so hold today. Our cases establish that the right
to appointed counsel extends to the first appeal of right, and no further.” (citation omitted)).” Dufrene v.

7
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CONCLUSION
For the foregoing reasons, the Court ADOPTS the Magistrate Judge Douglas’s
Report and Recommendation37 as its own and hereby DENIES Petitioner’s application
for relief.

IT IS ORDERED that the above-captioned matter be DISMISSED WITH

PREJUDICE.

New Orleans, Louisiana, this 22nd day of April, 2021,

SUSIE MOR
UNITED STATES DIS

Ramos, Civ. A. No. 16-13822, 2016 WL 6311122, at *2 (E.D. La. Oct. 6, 2016), report and recommendation
adopted, Civ. A. No. 16-13822, 2016 WL 6276893 (E.D. La. Oct. 27, 2016).
37 R. Doc. 20.

8
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U.S. District Court, Eastem District of Louisiana

19-11219

April 22,2021

Susie Morgan

Judge Adopted report and recommendation of Magistrate




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ERVIN CARTER #375565 ' CIVIL ACTION

VERSUS . NO. 19-11219

DARREL VANNOY, WARDEN SECTION: E (3)
JUDGMENT

AThe Court having approved the Report and Recommendation of the Magistrate
Judge and having adopted its opinion herein; Accordingly,

IT IS ORDERED, ADJUDGED, AND DECREED that there be judgment in
favor of Darrel Vannoy, and against the petitioner, Ervin Carter, dismissing Carter’s
petition for issuance of a writ of habeas corpus pursuant to 28 U.S.C. § 2254 with

prejudice.

New Orleans, Louisiana, this 22nd day of April, 2021,

SUSIE MOR@FAN
UNITED STATES DISTRICT JUDGE
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Denied




@h#‘ﬁnpwxﬁn @nut{ of the State of Wonistanz

ERVIN D. CARTER
. NO. 2018-KH-1163

vs.

DARREL VANNOY, WARDEN

IN RE: Ervin D. Carter; -'.Plaintiff; Applying For Supervisory and/oxr
Remedial Writs, Parish of Jefferson, 24th Judicial District Court .
Div. J, No. 13-4695; to the Court of Appeal, Fifth Circuit, No.
"18=-KH-167; ’

May 6, 2019
Denied. See.Per Curiam.
- " BJJ
JLw
GGG
MRC
JDH

sJC
JTG

: Supre«ﬁe Court of Louisiana
May 6,2019

Vol Araneiic.

Chief Deputy Clerkjof Court ~

.. For, e Court




SUPREME COURT OF LOUISTANA

' No. 18-KH1163
ERVIN D. CARTER
o |
_ o DARREL VANNOY, WARDEN
WAY.06 2019 .-

ON SUPERVISdRY WRITS TO THE TWENTY-FOURTH
JUDICIAL DISTRICT COURT, PARISH OF JEFFERSON

PER CURIAM:

Denied. Appiicant f:;iis to show that he received ineffective assista'nce of
" counsel under the sta:}dafd of Strickland v. Washington, 466 U.SA‘668-, 104 S.Ct.
2052, 80 LEd.2d 674 '(1‘9'84). As t0 his remaining claims, applicant fails to satisfy
his post-conviction burden of proof. La.C.CL.P. art. 936.2.

Applicant bas now fully litigated his applicz_ation for post-conviction reliefin
state’ court. Sumlar to federal habeas relief, see 28 U.é.C. § 2244, Louisiana po‘st‘-
conviction procedure envisions the filing of & §uccessivc aéplication only under the
parrow circuinstances provided in La.C.Cr.P. art. 930.4 and within the limitations: -
petiod as set out in La.C.Cr.P. art. 930.8. N9tably, the Legislatu-re in 2013 La. Acts
251 amendcci that article to make the proc;edpral bars agajn;st succeséive filings
mz-mdatory.' Applicant’s claims have now been ﬁlly litigated in accord with
La.C.Cr.P. art. 930.6, Aand this denial is final. Hereafter, uiless he can show that
one of the narrow e?c_écptions authorizing the ﬁling of a successive application
applies, applicant has exhausted his right to state collateral review. AThe district

court is ordered to record a minute entry consistent with this per curiam. -




OPINIONS BELOW
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Carter v. Vannoy | WestlawNext . https://nextcorrectit‘westlaw.com/Document/IelO72990704811e...

WESTLAW

Carter v. Vannoy
Supreme Court of Louisiana.  May 6, 2019 269 S0.3d 695 (Mem)  2018-1163 (La. 5/6/19) (Approx. 2 pages)
269 So.3d 695 (Mem)
Supreme Court of Louisiana.

Ervin D. CARTER
V.
Darrel VANNOY, Warden

No. 2018-KH-1163
05/06/2019

Applying For Supervisory and/or Remedial Writs, Parish of Jefferson, 24th Judicial District
Court Div. J, No. 13-4695; to the Court of Appeal, Fifth Circuit, No. 18-KH-167

ON SUPERVISORY WRITS TO THE TWENTY-FOURTH JUDICIAL DISTRICT COURT,
PARISH OF JEFFERSON

PER CURIAM:

*1 Denied. Applicant fails to show that he received ineffective assistance of counsel under
the standard of Strickfand v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). As to his remaining claims, applicant fails to satisfy his post-conviction burden of
proof. La.C.Cr.P. art. 930.2.

. Applicant has now fully litigated his application for post-conviction relief in state court.

| Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-conviction procedure
| envisions the filing of a successive application only under the narrow circumstances
provided in La.C.Cr.P. art. 930.4 and within the limitations period as set out in La.C.Cr.P.
art. 930.8. Notably, the Legislature in 2013 La. Acts 251 amended that article to make the
procedural bars against successive filings mandatory. Applicant's claims have now been
fully litigated in accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless
he can show that one of the narrow exceptions authorizing the filing of a successive
application applies, applicant has exhausted his right to state collateral review. The district

4
,/,/) court is ordered to record a minute entry consistent with this per curiam.
o All Citations

269 S0.3d 695 (Mem), 2018-1163 (La. 5/6/19)

End of © 2022 Thomson Reuters. No claim to original U.S. Government Works.
Document

WestlawNext. © 2022 Thomson Reuters
Thomson

lofl 9/23/22, 14:32
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State v. Carter | WestlawNext ' https://nextcorrectio‘westlaw.com/DocumenU13a9a4b773982lle...

WESTLAW

State v. Carter
Court of Appeal of Louisiana, Fifth Circuit,  July 28,2015 171 S0.3d 1265 15-99 (La.App. 5 Cir. 7/29/15) (Approx. 23 pages)
171 S0.3d 1265
Court of Appeal of Louisiana,
Fifth Circuit. ~

STATE of Louisiana
V.
Ervin CARTER.

No. 15~-KA—99.
July 29, 2015.

Synopsis

Background: Defendant was convicted in the Twenty—Fourth Judicial District Court, Parish
| of Jefferson, No. 13-4695, Division “J”, Stephen C. Grefer, J., of robbery while armed with
a dangerous weapon. Defendant appealed.
|

|

|

Holdings: The Court of Appeal, Robert M. Murphy, J., held that:

1 evidence supportedl findings that defendant was the perpetrator of the alleged robberies;
2 defendant was not entitled to new trial on claim that he was convicted by nofn-unanimous
ten to two verdicts;

3 evidence regarding defendant's involvement in a prior armed robbery in another
jurisdiction was admissible under res gestae doctrine;

4 defendant waived claims by failing to object to trial court's failure to rule on motions to
suppress; and

5 witnesses' identification of defendant from photographic lineup was not improperly
suggestive.

Affirmed and remanded.

West Headnotes (30)
Change View

t 1 Criminal Law &= Construction in favor of government, state, or prosecution
Criminal Law & Reasonable doubt

Criminal Law %= Circumstantial evidence

In reviewing the sufficiency of evidence, an appellate court must determine that
the evidence, whether direct or circumstantiat, or a mixture of both, viewed in the
light most favorable to the prosecution, was sufficient to convince a rational trier
of fact that all of the elements of the crime have been proven beyond a
reasonable doubt.

i 2 Robbery &= Degrees; armed robbery
Robbery &= First degree; armed robbery

L of 20 To support a conviction for armed robbery, the State must prove beyond a
0 .

9/23/22, 14:29
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-

State v. Carter | WestlawNext

2 of 20

10

reasonable doubt that defendant took anything of value from the person of
another by use of force or intimidation while armed with a dangerous weapon.
LSA-R.S. 14:64.

Criminal Law &= Extent of burden on prosecution
In addition to proving the statutory elements of the charged offense at trial, the
State is required to prove the defendant's identity as the perpetrator.

Criminal Law %= Extent of burden on prosecution
Where the key issue is identification, the State is required to negate any
reasonable probability of misidentification in order to carry its burden of proof.

Criminal Law &= Identity and characteristics of persons or things
Positive identification by one witness is sufficient to support a conviction.

1 Case that cites this headnote

Criminal Law %= Credibility of witnesses in general

In the absence of internal contradiction or irreconcilable conflict with physical
evidence, one witness's testimony, if believed by the trier of fact, is sufficient to
support a conviction.

Criminal Law &= Credibility of witnesses in general

Criminal Law &= Credibility of Witnesses

The credibility of witnesses is within the sound discretion of the trier of fact, who
may accept or reject, in whole or in part, the testimony of any witness, the
credibility of the witnesses wili not be reweighed on appeal.

Robbery = Identity of accused
Evidence supported defendant's identification as perpetrator, thus supporting
conviction for armed robbery; witness positively identified defendant as gunman
from photographic lineup, witness testified that he was able to see the gunman'’s
face during the robbery, but not the face of the other man, and witness asserted
that the police officer did not force him into picking anyone out nor did the officer
promise him anything for doing so.

Robbery = Identity of accused

Evidence supported defendant's identification as perpetrator, thus supporting
conviction for armed robbery; witness positively identified defendant from
photographtic lineup as the man who asked her for tablet computer, and witness
previously testified that the man who asked for the device was the same man
who robbed them with a gun.

Robbery &= Identity of accused
Evidence supported defendant's identification as perpetrator, thus supporting

q https://nextcorrectio?westlaw.com/Document/I3a934b77398211e. .
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conviction for armed robbery; witness positively identified defendant as the
gunman from photographic lineup, witness was 100 percent sure of his
identification and had no doubt that was the man who “put the gun in his face,”
codefendant identified himself and defendant in a video recording of the armed
robbery, and codefendant testified that witnesses positively identifying defendant
as one of the perpetrators were not lying or mistaken.

Robbery = Identity of accused

Evidence supported defendant's identification as perpetrator, thus supporting
conviction for armed robbery; witness positively identified defendant from
photographic lineup as the gunman who robbed him, witness testified that during
the robbery, he saw the gunman's face “real good,” codefendant identified
himself and defendant in a video recording of the armed robbery, and
codefendant testified that witnesses positively identifying defendant as one of
the perpetrators were not lying or mistaken.

Criminal Law &= Irregularities or defects in verdict as ground for new trial
Armed robbery defendant was not entitled to new trial on claim that he was
convicted by non-unanimous ten to two verdicts. LSA-C.Cr.P. arts. 782(A), 851.

Criminal Law G Relevancy
Criminal Law % Materiality
When evidence of other crimes or bad acts tends to prove a material issue and
has independent relevance other than to show that the defendant is of bad
character, it may be admitted by certain statutory and jurisprudential exceptions
to the general rule that evidence of other crimes or bad acts committed by a
criminal defendant is not admissible at trial. LSA-C.E. art. 404(B)(1).

1 Case that cites this headnote

Criminal Law & Res gestae in general

Res gestae events constituting “other crimes” are deemed admissible because
they are so nearly connected to the charged offense that the State could not
accurately present its case without reference to them. LSA-C.E. art. 404(B)(1).

1 Case that cites this headnote

Criminal Law &= Res Gestae; Excited Utterances

The res gestae doctrine is broad and includes not only spontaneous utterances
and declarations made before or after the commission of the crime, but also
testimony of witnesses and police officers pertaining to what they heard or
observed during or after the commission of the crime, if a continuous chain of
events is evident under the circumstances; the “res gestae doctrine” is designed
to allow the story of the crime to be told in its entirety, by proving its immediate
context of happenings in time and place. LSA-C.E. art. 404(B)(1).

2 Cases that cite this headnote

Criminal Law & Res gestae in general 9/23/22. 14:29
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The test of integral act evidence, admissible under res gestae doctrine, is not
simply whether the State might somehow structure its case to avoid any mention
of the uncharged act or conduct, but whether doing so would deprive its case of
narrative momentum and cohesiveness, with power not only to support
conclusions but to sustain the willingness of jurors to draw the inferences,
whatever they may be, necessary to reach an honest verdict. LSA-C.E. art.
404(B)(1).

; 16 Criminal Law Completing the narrative in general

1 Case that cites this headnote

17 Criminal Law &= Other offenses :
Absent an abuse of discretion, a trial court's ruling on the admissibility of other
crimes evidence will not be disturbed. LSA-C.E. art. 404(B)(1).

3 Cases that cite this headnote

18 Criminal Law G Robbery
Evidence regarding defendant's involvement in a prior armed robbery in another
jurisdiction, demonstrating that a cellular telephone stolen in the prior robbery
was traced to defendant, was admissible res gestae evidence in armed robbery
prosecution, as such facts constituted integral act evidence that was relevant to
show how law enforcement was able to develop defendant as a suspect in the
charged robberies, and without such information, it would have appeared to the
jury that law enforcement arbitrarily placed defendant’s photograph into
photographic lineups to show to the victims. LSA-C.E. art. 404(B)(1).

2 Cases that cite this headnote

19 Criminal Law & Wrongfully obtained evidence
Criminal Law &= Necessity of ruling on objection or motion
| Defendant waived issue of whether celluiar telephone registered to him was
| illegally seized without a warrant, where defendant did not object to the trial
court's failure to hear or rule on his pre-trial motions to suppress. U.S.C.A.
Const.Amend. 4.

20 Criminal Law &= Necessity of ruling on objection or motion
When a defendant does not object to the trial court's failure to rule on a motion
prior to trial, the motion is considered waived.

21 Criminal Law = lllegally obtained evidence
Criminal Law & Evidence wrongfully obtained
A trial court's decision to deny a motion to suppress is afforded great weight and
will not be set aside unless the preponderance of the evidence clearly favors
suppression.

22 Criminal Law &= Discretion and power of trial court
Criminal Law = Competency of evidence
A trial court is afforded great discretion when ruling on a motion to suppress, and - 9/23/22, 14:29
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its ruling will not be disturbed absent an abuse of that discretion.

3 Cases that cite this headnote

Criminal Law €7 Evidence wrongfully obtained
In determining whether the trial court's ruling on a motion to suppress is correct,

an appellate court is not limited to the evidence presented at the motion to
suppress hearing but also may consider pertinent evidence presented at trial.

Criminal Law ©~ Presumptions and burden of proof
Generally, a defendant has the burden of proof on a motion to suppress an out-
of-court identification.

Criminal Law = n general, lineup, showup or other confrontation
Suppression of out-of-court identification requires the defendant to first prove
that the identification procedure was suggestive.

1 Case that cites this headnote

Criminal Law &7 |dentity of Accused

An identification procedure is considered suggestive if the attention of the
witness is unduly focused on the defendant during the procedure.

1 Case that cites this headnote

Criminal Law €= Identity of Accused

If the defendant succeeds in establishing that identification procedure was
suggestive, the defendant must then show there was a substantial likelihood of
misidentification as a result of the identification procedure.

Constitutional Law €= |dentification Evidence and Procedures
[t is the likelihood of misidentification that violates due process, not the mere
existence of suggestive identification procedures. U.8.C.A. Const. Amend. 14.

Criminal Law % Manner of exhibition; suggestiveness

Witnesses' identification of defendant from photographic lineup was not
improperly suggestive, notwithstanding that witnesses had previously seen
defendant's photograph in newspaper; officer presenting photographic lineup
told witnesses that the perpetrator may or may not be present in the lineup and
that they should not feel compelled to pick out a photograph, witnesses testified
that officer did not tell them whom to select, officer testified that he did not
promise witness anything or coerce them in any way, and witnesses' viewing of
the news article was inadvertent and not initiated by a State agency.

2 Cases that cite this headnote

Criminal Law &5 Necessity
Criminal Law €™~ Sentence
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Failure of uniform commitment order to include the date of offens

was error
patent, requiring remand for revision. :

Attorneys and Law Firms

*1268 Paul D. Connick, Jr., District Attorney, Parish of Jefferson, Terry M. Boudreaux, Anne
M. Wallis, Assistant District Attorneys, Gretna, LA, for Plaintiff/Appellee.

Jbsephine P. Heller, Andre R. Belanger, Attorneys at Law, Baton Rouge, LA, for
Defendant/Appellant. '

Panel composed of Judges ROBERT M. MURPHY, STEPHEN J. WINDHORST, and HANS
J. LILJEBERG.

Opinion
*1269 ROBERT M. MURPHY, Judge.

**2 Defendant, Ervin Carter, appeals his convictions for robbery while armed with a
dangerous weapon, violations of La. R.S. 14:64 and La. R.S. 14:64.3. For the reasons that
follow, we affirm defendant's convictions and sentences and remand for revision of the
Louisiana Uniform Commitment Order.

STATEMENT OF THE CASE

Defendant, Ervin Carter, was charged in a bill of information 1 by the Jefferson Parish
District Attorney's Office with eight counts of robbery while armed with a dangerous
weapon, in violation of La. R.S. 14:64 and La. R.S 14:64.3. Defendant pled not guilty to afl
charges and filed several pre-trial motions, including motions to suppress evidence and
confessions. Following a jury triai, defendant was found guilty as charged on all counts.
Defendant's Motion For A New Trial and Motion For Post—Verdict Judgment of Acquittal
regarding counts five through eight were both denied, and he was sentenced concurrently
to 99 years on each armed robbery charge, and a consecutive five-year sentence was
imposed pursuant to La. R.S. 14:64.3. On September 12, 2014, defendant filed a timely pro
se motion for appeal that was granted.

FACTS

The State presented evidence at trial to show that defendant committed the following four
armed robberies in Jefferson Parish: (1) Advance Auto Parts at 7150 Westbank
Expressway on July 28, 2012 (count one—Ron Carpenter; count **3 two—Ferdinand

Francis); 2 (2) Advance Auto Parts at 2414 Belle Chasse Highway on August 9, 2012

(count three—Raymond Reimann; count four—Tina Nickleson); (3) Radio Shack 3 at 5257
Veterans on June 19, 2013 (count five—India Sever; count six—Eric Hernandez), and; (4)
Radio Shack at 1200 Clearview on June 24, 2013 (count seven—Ciarrion Matthews; count
eight—Lamberto Parulan, Jr.). The State also presented evidence that defendant
committed another armed robbery at a Radio Shack in Mobile, Alabama, on May 22, 2013.

Advance Auto Parts/July 28, 2012

Detective Brandon Veal testified that on July 28, 2012, he was employed by the Jefferson
Parish Sheriff's Office in the Patrol 3rd District. On that date, he responded to an armed
robbery call at an Advance Auto Parts on the Westbank Expressway. There were two

victims on the scene, Ron Carpenter and Ferdinand Francis. 4 Detective Veal interviewed

9/23/22, 14:29
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them and tearned that $ 2.00 was taken from the store.

Ferdinand Francis testified that he was employed by Advance Auto on July 28, 2012, and
on that night he worked with his supervisor, Ron Carpenter. After 8:30 *1270 p.m., two
individuals entered the store and one of them asked Francis to show him a radar detector.
After going back to the counter, the man reached behind his back and pulled out a chrome
revolver and told Francis that “this was a robbery.” Nei ther one of the two men wore
masks. Francis lay on the floor while Carpenter opened the safe. The second man did not
appear to have a firearm, and he never spoke at alt to Francis. After robbing the safe, the
man directed Francis to open the **4 register at which time the money was taken out of it.
Francis and Carpenter were ordered to go to the back of the store. The store had taken
video surveillance of the robbery, which was shown to the jury. Francis said that after the
robbery he was shown a police lineup, from which he identified a suspect. -

Ron Carbenter testified that on July 28, 2012, he worked at Advanced Auto Parts in
Marrero, with Ferdinand Francis. Carpenter's testimony was consistent with that of Francis
regarding the details of the robbery. Carpenter recalled that the man who asked about the
radar detectors was the same man who pulled the gun and asked to have the register
opened. The gunman was a light skinned black male, approximately six foot two inches tall
and 240 pounds. Carpenter explained to the gunman where all the money in the store was
kept. After handing all of the money in the store over, the “dark-skinned black male” asked
Carpenter and Francis for their cell phones and the gunman told them to walk to the back
of the store. The two employees stayed in the back of the store for approximately 10 to 15
minutes before Carpenter walked back to the front of the store, retrieved his cell phone and
called 911. He met with officers when they arrived. Approximately one year after the
robbery, Detective Cedric Gray showed Carpenter two photographic lineups, and he
identified one suspect out of the second lineup.

Detective Cedric Gray testified that he had been employed by the Jefferson Parish Sheriff's
Office and was assigned to the Robbery Section on July 28, 2012, the date the Advanced
Auto Parts was robbed. Following the robbery, Detective Gray met with Carpenter and
Francis, and obtained surveillance video from the store's regional manager. There were no
leads in the case for several months, until Detective Gray's commander showed him two
photographs that reportedly identified suspects in the Advanced Auto Parts robbery.
Detective Gray compared the photographs to the video from July 28, 2012, and saw
resemblances between **5 the two men in the photos and the video. Detective Gray then
compiled a lineup, which included the two men shown in the photographs, and showed
these to Carpenter and Francis. Francis made an identification of defendant as the person
who had robbed him and Carpenter, in the second lineup that was presented to him by
Detective Gray. Similarly, when Carpenter was shown the second photo lineup, he
identified defendant as the man who had drawn the gun and robbed him and Francis.

Advance Auto Parts/August 9, 2012

Officer Jace Pellegrin testified that he worked for the Gretna Police Department on August
9, 2012, when he responded to an armed robbery call at an Advanced Auto Parts at 2414
Belle Chasse Highway. When he arrived at the store he learned that the two employee
victims were “Tina” and "Raymond”. Qfﬁcer Pellegrin noted that within the store there was
an empty cash till on a counter near the register, an open safe in the back of the store, and
phone lines inside of the store that had *1271 been cut. Officer Pellegrin interviewed the
two employees and crime scene photographs were taken. Eventually Detective Richard
Russ took over the investigation from Officer Pellegrin.

9/23/22, 14:29
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Tina Nickleson testified on August 9, 2012, she worked an evening shiit at Advanced
Auto Parts in Gretna with Raymond Reimann. Prior to the shift on that date, her store had
been made aware of an armed robbery that had taken place at an Advanced Auto Parts in
Marrero, and photos of the suspects in that robbery had been transmitted to her store. That
gvening, her store was robbed by a "lightskinned male” with a gun who had asked to
purchase steering fluid. A second darker-skinned male, who had been standing in the back
of the store, came over and stood over Nickleson while the other robber took Reimann to
open the store's safe; however, the safe had a ten-minute'time delay. The robbers took the
night **6 deposit from Reimann, and walked to the back of the store where they told him to
kneel down. Nickleson and Reimann were told by the robbers to stay on the floor for ten
minutes, otherwise they would be shot. When the two men exited the store, Nickleson used
her phone to call 9-1-1.

Nickleson said that she was not shown a photographic lineup of the robbers until almost a
year after the robbery. However, at some point she saw an article online that contained the
photos of two men, who she recognized as the robbers of her store. After being shown a
photographic lineup by police, she identified defendant as the robber who had held the
gun. Video surveiliance of the robbery of Nickleson's store was shown to her at trial, and
she narrated the events. She testified that she had an unobstructed view of the gunman's
face.

Raymond Reimann testified that he was an employee of Advanced Auto Parts on August 9,
2012. His description of the details of the robbery corroborated those in Nickelson's
testimony. Reimann identified defendant in court as the man who asked to purchase the
power steering fiuid. Approximately one year after the robbery, Reimann was shown a
photographic lineup. Prior to that, however, Nickelson sent him an article about two people
who robbed stores in Jefferson Parish. From the two pictures attached to that article,
Reimann recognized one of the men as the gunman in the robbery of his store. Again,
Reimann identified defendant in court as the gunman. When shown a first photographic
lineup by police, Reimann was unable to identify an individual with 100% certainty,
although one person in the lineup looked familiar. in the second lineup shown to him by
Detective Russ, Reimann identified the gunman with 100% certainty. Reimann identified
the defendant in court as the gunman. In court, Reimann also identified defendant from the
surveillance tapes recorded on the day of the robbery of his store.

**7 Detective Richard Russ testified that on August 9, 2012, he was working in the Gretna
Police Department's Criminal Investigations Division. On that date he investigated an
armed robbery at an Advanced Auto Parts store on Belle Chasse Highway. He interviewed
two victims on the scene, Tina Nickleson and Raymond Reimann, and took statements
from them. While no suspects were immediately identified, in July of 2013 Detective Russ
was contacted by Detective Paul Smith, with the Jefferson Parish Sheriff's Office Robbery
Division, and advised that two individuals, Woodrow Martin and Ervin Carter, were
believed to be connected to the Advanced Auto Parts robberies. Detective *1272 Russ
constructed photographic fineups of the two suspects and later showed them to the two
victims. Raymond Reimann identified defendant as the gunman in the robbery in the
second photographic lineup that Detective Russ presented to him. Similarly, Tina Nickleson
identified defendant from one of the photographic lineups and Woodrow Martin in the other
photo lineup.

Radio Shack/June 19, 2013
Eric Hernandez testified that he was employed by Radio Shack® on June 19, 2013, and

9/23/22, 14:29
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worked with India Sever in the store on that date. Hernandez testified that near closing time
he was taking the trash out to a dumpster behind the building, when a man with a gun
jumped out from behind a trash can and forced him back inside the store. A second man
was with the gunman. Hernandez had never seen the gunman before, but described him
as an African American of medium height, approximately six feet tall. The two robbers
checked to see if the store was clear of customers, and then one of the robbers went into
the front of the store to “grab Miss Indi.” Hernandez and the first gunman were in the area
where the high priced merchandise was kept in the store, known as “the cage.” The two **8
robbers brought mesh bags from their car and began to fili the bags with items from the
store. At that point, India was back in the cage with Hernandez, while the two robbers
continued filling up the mesh bags. India and Hernandez had both been restrained with “zip
lock ties” with their hands behind their backs. The robbers took money from the cash
register drawer and exited the store. Hernandez untied his “zip ties” and India's hand ties,
checked that the robbers were gone and that the doors were locked and then called 8-1-1.

After the police arrived, Hernandez was shown a photographic lineup, but he was not able
to identify anyone. He was then shown a second photographic lineup of suspects, and he
identified a single individual as the person who followed the first gunman into the store.

India Sever testified that she worked the late shift at the Radio Shack store on Veterans
Boulevard on June 19, 2013, with Eric Hernandez. Near closing time, Sever was at a desk
near the front of the store while Hernandez took out the store's trash. She was checking
! her phone for messages and, when she looked up, @ man was holding a gun in front of her
| face. He demanded that she empty the cash register, which she did, placing the money
inside of a plastic Radio Shack bag. The gunman then walked Sever back toward the cage,
where she saw mesh bags full of cell phones and other electronics. The gunman told India

to put “Beats”® headphones in the bag, and asked if there were any other computer
' iaptops. Sever and Hernandez were then instructed to lie face down on the floor, and their
hands were zip tied. The robbers exited through the back door, and Sever and Hernandez
waited for approximately 15 minutes before freeing themselves from the zip ties and
checking to see that no one else was in the store. Following that, they called 9- **9 1-1and
their district manager. When shown a photographic lineup, Sever did not recognize any of
i the individuals depicted in the photos.

*1273 Detective Wayne Rumore testified that he worked in the Robbery Section of the

' Jefferson Parish Sheriff's Office, and was the lead investigator of an armed robbery that

| took place on June 19, 2013. Detective Rumore interviewed the victims, India Sever and

| Eric Hernandez. He verified that several items were stolen from the Radio Shack, including
cell phones which had IMEI numbers that could be tracked when activated. Detective

’ Rumore notified the cell service providers and gave them the numbers of the stoten
phones. Neither Sever nor Hernandez could identify a suspect from the photo lineup shown
to them on the evening of the robbery. ltems tested for DNA from the crime scene either
were related to Sever, or did not have enough material to test.

!

|

|

|

|

With respect to the Radio Shack on Veterans, Woodrow Martin, who assisted defendant in
the robbery, explained that he and defendant gained entry through the back door when an
employee came outside to take out the trash. Martin stated that he was armed during the
robbery. He testified that during that robbery, he went to the front, locked the door, came
back to the female at the register with a pistol in his hand, told her to open the register and
empty it, and then toid her to walk to the back where the high-end merchandise was kept.

Martin further testified that they put merchandise in laundry sacks and tied up the victims
9 of 20 9/23/22, 14:29
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using zip ties. He and degdant were worried about security footage so triey took the
recording device at Radio Shack.

Radio Shack/June 24, 2013 7

Lamberto Parulan, Jr., testified that on June 24, 2013, he worked for Radio Shack on
Clearview with Ciarrion Matthews during the “closing shift.” That night, **10 at
approximately 8:30 p.m., Parulan saw Matthews on the camera monitor walking toward the
back of the store where he was working. Parulan said that before he could exit the back
room, a gunman appeared from behind Matthews, stuck a gun in his face and asked him to
turn around. After he complied, Parulan was zip tied. Matthews was told to open up the
cage where the “high-end merchandise” was kept and then she, too, was zip tied. The
gunman then opened the back door to the store and let another man in. A lot of '
merchandise was taken from the cage. Parulan was shown a photographic lineup, from
which he identified defendant as the robber who had held the gun.

Ciarrion Matthews testified that she worked the closing shift at Radio Shack located at
1200 Clearview on June 24, 2013, with Lamberto Parutan. On that night, she was cleaning
the store, when an African American man came in and asked for an iPad mini. Matthews
went to the back room or “cage” to retrieve one, while the man followed her. Matthews
asked the man to wait outside the back room for her, but he followed her in and pulled a
gun on her and Parulan, then toid them to get on the floor. Parulan was zip tied first, with
his arms behind his back and face down toward the floor. She and Parulan were still on the
floor when the gunman let a second robber in through the back entrance. The second
robber's attempt to get Matthews to open the register failed when he saw a customer in the
store, and he directed Matthews to go the back of the store. The two men began *1274
putting the merchandise from the cage, such as phones, tablets and headphones, into
“laundry bags.” The robbers told Matthews and Parulan not to move as they left through
the back door. Matthews and Parulan waited until they were sure the robbers were gone
before going back to the front of the store and calling 9-1-1 from Parulan's cell phone.

**11 Matthews identified defendant as the individual she believed to be the first gunman
and the person who came in and asked for the iPad mini.

Woodrow Martin testified that he and defendant robbed a Radio Shack on Clearview.

Additional Testimony

Detective Smith testified that on July 9, 2013, he assisted Baton Rouge Police and U.S.
Marshalls in locating defendant in Baton Rouge. Also, he met with Detective Steve Hill of
the East Baton Rouge Sheriff's Office, and they were able to author a search warrant for
defendant's house at 16819 Bonum Avenue in Baton Rouge. Detective Smith executed
that search warrant at defendant's house. Once inside, they seized numerous items
including cameras, a video recorder, an iPad, celi phone boxes, cell phones, ammunition
(.40 caliber, .9 mm, and .223 caliber), a Chase money bag, a Regions Bank bag, two-way
radios, batteries, wires, a gun (Caltech Model P11, .9 mm), a gun case, an extra magazine,
a BB gun, a “Beats” mobile speaker, and a safe. Detective Smith could not say for certain
whether those items were stolen; however, some of them matched the description of items
taken from the Radio Shack robberies.

Detective Smith also testified that during the execution of the search warrant defendant’s
black Toyota Tundra truck was parked in his carport. Inside that truck, they located a red
bag containing a Radio Shack bag, a receipt from Radio Shack for batteries from Knoxville,
Tennessee, binoculars, four biack mesh bags, zip ties, a hat, black knitted bags, black

9/23/22, 14:29
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gloves, and a firearm containing a magazine with a bullet in the chamber."A black bag was
also found next to the red bag in the truck. Inside that black bag were flashlights, eight

‘knives, brass knuckles, pliers, a holster for a gun, a black permanent marker, a razor

pointer, a black Taser in a case, a **72 black taped-down baton, a “blackjack,” and two
“window punches” used to break windows.

Afterward, Detective Smith went to the residence of co-defendant, Woodrow Martin, and
his girlfriend, Nora Brooks. The police were there because they learned that Martin had
given his vehicle to defendant. At some point that day, detectives realized Martin was the
second suspect in the robberies. Brooks signed a consent to search form for her residence
at 13784 Kenner Avenue in Baton Rouge. During the execution of the search warrant, the
U.S. Marshalls located a firearm containing a magazine in an Impala beionging to Martin.
During the search of the residence they located “Beats” headphones and a speaker, and
contents of a safe—a black ski mask, a Wells Fargo money bag, and paperwork. A cell
phone was seized from Martin because it had the same IMEI number of a cell phone that
was stolen in the Mobile robbery. Martin was placed under arrest, advised of his rights, and
gave a statement. Defendant was eventually apprehended on July 10, 2013, and placed
under arrest.

Nora Brooks, Martin's girlfriend and the mother of his childrén, testified that Martin was a
friend of defendant. She further *1275 testified that in July of 2013, defendant came to her
and Martin's apartment for help. When she went inside her apartment, defendant was
there, but Martin was not, which surprised her. Defendant told her that he needed help
because U.S. Marshalls were looking for him. He asked her for a cell phone and money.
Brooks agreed to help in order to protect herself and her children. Brooks and defendant
went to Walmart, and Brooks went inside to get a pre-paid phone. They also went to a
bank, and she withdrew approximately $300.00 from Martin's account. During this time,
Martin called and asked Brooks to come home, so she did. Defendant asked her.to drop
him off a couple of blocks from her apartment compiex, and she complied.

**43 When Brooks got home, there were police officers and U.S. Marshalls at her
apartment. She eventually told them she had been with defendant. The JPSO showed her
still photographs taken from surveillance videos. Brooks positively identified defendant in
two of those photographs, and she positively identified Martin in the other two photographs.

Martin testified that in July of 2012, he and defendant robbed an Advance Auto Parts store
in Jefferson Parish and that defendant pulled a gun out during that robbery. He identified
himself and defendant in the surveillance video of that robbery. Martin remembered that he
and defendant went to an Advance Auto Parts store in Jefferson Parish in order to rob it;
however, they were not allowed in so they went to another Advance Auto Parts store in
Jefferson Parish to rob it. He identified himself and defendant in the surveillance video of
that robbery. Martin testified that defendant had a gun in that robbery as weli.

Martin also recalled robbing two Radio Shacks in Jefferson Parish, one on Veterans next to
a carwash and the other one on Clearview. Martin further admitted that he and defendant

robbed a Radio Shack in Mobile in 2013. During that robbery, they stole cell phones. Martin
stated that he was not going to activate his phone until he knew that defendant's phone
had been activated without any problems. Defendant activated his phone and two weeks
later, Martin activated his. Martin testified that in the hours leading up to his arrest,
defendant called him and said that his neighbor told him a police officer was at his house.
Martin and defendant then switched cars, and defendant decided he was going to leave

town. 9/23/22, 14:29
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At some point, Martin got pulled over by the U.S. Marshalls. The police looked through his
phone to see if he had any contact with defendant, but they did not see anything. The
police also tried to track Martin's car (which defendant was driving) using the OnStar
system, but they were unsuccessful. Approximately ten **14 hours later, the police went
inside Martin's apartment and talked to his girlfriend, who positively identified a photograph
of Martin. Martin was placed under arrest, advised of and waived his rights, and spoke to
detectives. Later on, Martin entered into a plea agreement wherein if he testified truthfully,
the State would recommend a sentence of between twenty and twenty-five years.

The defense rested without calling any witnesses.

ASSIGNMENT OF ERROR NUMBER ONE
The evidence was insufficient to support the convictions for counts 5-8.

DISCUSSION
1 In his first assignment of error, defendant contends that the evidence was *1276
insufficient to support the convictions for counts five through eight involving the following

victims: Matthews, Parulan, Carpenter, and Francis. ® In reviewing the sufficiency of
evidence, an appellate court must determine that the evidence, whether direct or
circumstantial, or a mixture of both, viewed in the light most favorable to the prosecution,
was sufficient to convince a rational trier of fact that all of the elements of the crime have
been proven beyond areasonable doubt. Jackson v. Virginia, 443 U.S. 307, 99 §.Ct. 2781,

61 L.Ed.2d 560 (1979); State v. Neal, 00-0674, p. 9 (La.6/29/01), 796 So.2d 849, 657, cert.

denied, 535 U.S. 940, 122 S.Ct. 1323, 152 L.Ed.2d 231 (2002).

2 Defendant was convicted of eight counts of armed robbery, four of which he
challenges in this assignment. To support a conviction for armed robbery, the State must
prove beyond a reasonable doubt that defendant took anything of value from the person of
another by use of force or intimidation while armed with a dangerous weapon. La. R.S.
14:64; **15 State v. Wade, 10-997, p. 7 (La.App. 5 Cir. 8/30/11), 77 S0.3d 275, 279, writ
denied, 13-0422 (L.a.7/31/13), 118 S0.3d 1116. However, defendant does not argue that
the State failed to prove any of the essential statutory elements of his armed robbery
convictions; rather, he contends that the State failed to prove beyond a reasonable doubt
his identity as the perpetrator of the armed robberies in counts one, two, seven and eight.
Therefore, only the issue regarding identity is addressed herein.

3 4 5 6 In addition to proving the statutory elements of the charged
offense at trial, the State is required to prove the defendant's identity as the perpetrator.
State v. Draughn, 05-1825, p. 8 (La.1/17/07), 950 So.2d 583, 593, cert. denied, 552 U.S.
1012, 128 S.Ct. 537, 169 L.Ed.2d 377 (2007); State v. Ingram, 04-551, p. 6 (La.App. 5 Cir.
10/26/04), 888 So0.2d 923, 926. Where the key issue is identification, the State is required
to negate any reasonable probability of misidentification in order to carry its burden of
proof. /d. Positive identification by one witness is sufficient to support a conviction. Stafe v.
Harris, 07-124, p. 9 {La.App. 5 Cir. 9/25/07), 968 So.2d 187, 193. In the absence of
internal contradiction or irreconcilable confiict with physical evidence, one witness'
testimony, if believed by the trier of fact, is sufficient to support a conviction. State v. Tapps,
02-0547, p. 8 (La.App. 5 Cir. 10/29/02), 832 So.2d 995, 1001, writ denied, 02-2921
(La.4/21/03), 841 So.2d 789.

7 The credibility of witnesses is within the sound discretion of the trier of fact, who may
accept or reject, in whole or in pan, the testimony of any witness; the credibility of the
witnesses will not be reweighed on appeal. State v. Rowan, 97-21, p. 7 {La.App. 5 Cir.

, https://nextcorrectio’westlaw.com/Document/I3a9a4b77398211e.A.
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4/29/97), 694 So0.2d 10

In the instant case, we find that a rational trier of fact could have found that the State
proved beyond a reasonable doubt defendant's identity as the perpetrator and that the
State negated any reasonable probability of misidentification. As **76 such, we further find
that the evidence was sufficient to support the verdicts in counts one, two, seven and eight.

8 *1277 With respect to count eight, the record reflects that Detective Smith showed
Parulan a photographic lineup, and Parulan positively identified image number six
(defendant) as the gunman. Parulan further testified that he was able to see the gunman's
face during the robbery, but not the face of the other man. As such, Parulan declined to
look at the other photographic lineup. He asserted that the police officer did not force him
into picking anyone out nor did the officer promise him anything for doing so.

9  As to count seven, Detective Smith showed Matthews a photographic lineup, and
she positively identified number one (defendant) as the man who came in and asked her
for the iPad mini. Although Matthews testified that she picked out number one because he
was the person who came in and asked for the iPad mini, she previously testified that the
man who asked for the iPad mini was the same man who robbed them with a gun.

10 Turning to count one, the record reflects that on July 10, 2013, Detective Gray
showed Carpenter two photographic lineups. In the second photographic lineup, Carpenter
positively identified image number three (defendant) as the gunman. He was 100 percent
sure of his identification and had no doubt that was the man who “put the gun in his face.”

11 With respect to count two, on July 10, 2013, Detective Gray showed Francis a
photographic lineup, and Francis positively identified the man in position number three
(defendant) as the gunman who robbed him. Francis testified that during the robbery, he
saw the gunman's face “real good.” However, when asked if he could identify the gunman
in court, Francis said he could not see that far because he did not have his glasses on.

**17 Additionally, Martin admitted that he and defendant committed those armed robberies. -
Also, Martin viewed the videotape of the armed robbery at Advance Auto Parts on the
Westbank Expressway and positively identified himself and defendant committing an

armed robbery of that business (counts one and two). Martin testified that if the victims in
that robbery positively identified defendant as being ene of the perpetrators, those victims
would not be lying or mistaken, and their vision would not be bad.

We find this assignment merits little consideration.

ASSIGNMENT OF ERROR NUMBER TWO
The trial court erred when it denied Ervin Carter's motion for new trial.

DISCUSSION

12 Defendant argues that the trial judge erred by denying his motion for a new trial. He
contends that the purported ten to two verdicts in counts five through eight were an
injustice to him under La. C.Cr.P. art. 851. Defendant states that he is challenging the
constitutionality of La.C.Cr.P. art. 782(A) on the grounds that convictions by non-unanimous
juries violate the Fifth, Sixth, and Fourteenth Amendments to the United States
Constitution. He asserts that non-unanimous verdicts marginalize minority opinions and
give power to the majority to form a coalition and, in effect, ignore dissenting views.

On September 4, 2014, defendant filed a motion for new trial, arguing, inter alia, that the

9/23/22, 14:29
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ten to two non-unanimous verdicts on counts five through eight caused him to suffer an

injustice.

The record reflects that the jury was not polled. Therefore, defendant's allegation *1278
that there were non-unanimous verdicts on counts five through eight is either conjecture or
based upon off-the-record conversations with jurors after they were dismissed from
service. In any event, as the State noted in its response, the **18 Louisiana Supreme Court
has already considered this issue and held that nonunanimous verdicts are constitutional.
State v. Edwards, 420 S0.2d 663 (La.1982). In light of the foregoing, we find that the tria!
judge did not err by denying defendant’'s motion for new trial on this ground.

ASSIGNMENT OF ERROR NUMBER THREE
The trial court erred when it allowed the testimony of the unadjudicated armed robbery in
Mobile and the testimony of other crimes evidence by Woodrow Martin.

DISCUSSION

Defendant argues that the trial judge erred when he admitted other crimes evidence,
namely, the unadjudicated armed robbery in Mobile, Alabama, and Martin's testimony
regarding other robberies not in evidence. He also asserts that these unadjudicated acts
and other crimes evidence do not fall under the exceptions provided by La. C.E. art. 404(B)
and, thus, were inadmissible.

On July 21, 2014, the State filed a Notice of Intent to Offer Evidence of the Defendant's
Other Crimes, Wrongs, or Acts Pursuant to Article 404(B)(1) of the Louisiana Code of
Evidence. In that pleading, the State gave notice that it intended to offer evidence of
defendant's involvement in an armed robbery in Mobile, Alabama, on May 22, 2013, in
order to show the logical sequence of steps by taw enforcement which ultimately
connected defendant and Martin to the armed robberies in the instant case. The State
contended that it was unable to do this without the inclusion of the Mobile armed robbery
and subsequent investigation. The State further contended that without this information, it
would appear to the jury that the JPSO arbitrarily placed defendant's photographs in
lineups.

At trial, the étate presented evidence that defendant committed an armed robbery of a
Radio Shack in Mobite, Alabama. Prior to that testimony, the trial **79 judge gave the jury a

limiting instruction. ® Thereafter, Lauren Twomey testified that on May 22, 2013, she was
working the night shift with the store manager, “Clark,” at the Radio Shack on Airport
Boulevard in Mobile, Alabama. As they were doing their normal cleanup near closing time
(9:00 p.m.), two African—American men came into the store. One man asked about a
Bluetooth device, so she walked around the counter to show it to him. The man picked one
out, and she brought it to the counter to ring it up. Twomey did so, and the man gave her
the cash to pay for it. When she looked up, the man had a gun, and he told her to open the
drawer again. When the man pulled the gun, the other man who had been waltking around
the store came and stood behind the gunman. ¢

Afterward, the men took her and Clark to the back room where the highpriced merchandise
was kept. Once there, the *1279 men “zip tied” them and told them to lie on the floor with
their faces down and their hands behind their backs. One of the men had Clark get back
up, open the “cage,” and then get back down. The men then “zip tied” Clark's hands.
Twomey testified that the gunman who asked for the Bluetooth device was lighter skinned
and the other man was darker skinned. At one point, the darker skinned man started
pulling on the security system in order to remove it. During that time, the gunman said that

9/23/22, 14:29



https://nextcorrectiooj%5evestlaw.com/Document/I3a9a4b773982

State v. Carter | WestlawNext Q https://nextcorrectio’west]aw.com/Document/I3a9a4b773982lle...
()

150f 20

this was not their first “rodeo.” She testified that items were taken during
including iPhones and other cell phones.

e robbery,

The men eventually left and went out the back door. After they left, Clark undid his and
Twomey's zip ties. Clark went up front to make sure the men were gone and to call the
police. When the police arrived, Twomey told them what happened. At some point, |
detectives came and showed her a photographic lineup **20 and she positively identified
the gunman by circling his picture. She stated that the gunman was the man who was
lighter skinned and had asked for the Bluetooth device. At the time of the identification, she
wrote ninety percent because she was ninety percent sure that he was the gunman;
however, at trial, Twomey testified that she picked out that certain photograph because he
was the man who robbed them.

Detective Adam Austin of the Mobile Police Department testified that he investigated the
Mobile Radio Shack robbery. He further testified that several cell phones were stolen
during the robbery. Detective Austin explained that each phone produced was marked with
an IME! number, which was embossed on the back of the phone. He was able to obtain a
list of stolen cell phones from Radio Shack with their IMEI numbers. Detective Austin
contacted the District Attorney's Office and requested that those IME!I numbers be put on a
watch list for all carriers to notify them upon any activity on those numbers.

At some point, Detective Austin was notified by AT & T of activity on three of the phonés.
The first cell phone betonged to a woman who had her phone stolen while on vacation, and
that phone was not one that was stolen from the Mobile Radio Shack. The other two
phones came back as being registered to Ervin Carter (defendant) and Woodrow Martin,
i1l {co-defendant). Detective Austin contacted Louisiana law enforcement to obtain a
photograph of defendant to use in a photographic lineup. He presented that photographic
lineup to Twomey, and she positively identified the top middle photograph of defendant as
one of the robbers. Also, Detective Austin testified that the phone number on State's
Exhibit 75 (AT & T subscriber information) and the IMEI number came back registered to
Ervin and Nicole Carter at 16819 Bonum Avenue in Baton Rouge.

**21 Additionally, co-defendant, Martin, testified, inter alia, that he and defendant
committed the armed robbery of that Radio Shack in Mobile. During that testimony, the trial

judge gave another limiting instruction to the jury. 10

13 Generélly, evidence of other crimes or bad acts committed by a criminal defendant is
not admissible at trial. La. C.E. art. 404(B)(1); State v. Prieur, 277 So.2d 126, 128
{La.1973). However, when *1280 such evidence tends to prove a material issue and has
independent relevance other than to show that the defendant is of bad character, it may be
admitted by certain statutory and jurisprudential exceptions to this rule. State v. Dauzart,
02-1187, p. 8 (La.App. 5 Cir. 3/25/03), 844 So.2d 159, 165. Evidence of other crimes is
allowed to prove motive, opportunity, intent, preparation, plan, knowledge, identity, absence
of mistake or accident, or when it relates to conduct, referred to as res gestae, that
constitutes an integral part of the act or transaction that is the subject of the present
proceeding. La. C.E. art. 404(B)(1).

14 15 18 17 Res gestae events constituting “other crimes” are deemed
admissible because they are so nearly connected to the charged offense that the State
could not accurately present its case without reference to them. State v. Taylor, 01-1638, p.
10 (La.1/14/03), 838 So.2d 729, 741, cert. denied, 540 U.S. 1103, 124 S.Ct. 1036, 157
L.Ed.2d 886 (2004). The res gestae doctrine is broad and includes not only spontaneous
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utterances and declaratigmade before or after the commission of the crime, but also
testimony of witnesses and police officers pertaining to what they heard or observed during
or after the commission of the crime, if a continuous chain of events is evident under the
circumstances. /d. The res gestae doctrine is designed to allow the story of the crime to be
told in its entirety, by proving its immediate context of happenings in time and place. /d. The
test of integral act **22 evidence is therefore not simply whether the State might somehow
structure its case to avoid any mention of the uncharged act or conduct but whether doing
so would deprive its case of narrative momentum and cohesiveness, “ ‘with power not only
to support conclusions but to sustain the willingness of jurors to draw the inferences,
whatever they may be, necessary to reach an honest verdict.” * State v. Colomb, 98~2813,
p. 4 {La.10/1/99), 747 So.2d 1074, 1076. Absent an abuse of discretion, a trial court's
ruling on the admissibility of evidence pursuant to La. C.E. art 404(B)(1) will not be
disturbed. State v. Williams, 02-645, p. 16 (La.App. 5 Cir. 11/26/02), 833 So.2d 497, 507,
writ denied, 02-3182 (La.4/25/03), 842 So.2d 398.

18 In the instant case, we find that the trial judge did not err by admitting facts of the .
Mobile armed robbery into evidence at trial, as it was integral act evidence that was
relevant to show how law enforcement was able to develop defendant as a suspectin the
Jefferson Parish armed robberies. As was discussed previously, a cell phone stolen from
the Mobile armed robbery was marked with an IMEI number that was traced to defendant.
Without this information, it would have appeared to the jury that the JPSO arbitrarily placed

defendant's photograph into lineups to show to the victims. 11
This assignment of error is without merit.

ASSIGNMENT OF ERROR FOUR
The trial court erred when it allowed the introduction of Nicole Carter's cell phone.

*1281 **23 DISCUSSION

19 Defendant argues that the celi phone registered to him and his wife was illegally
seized without a warrant and should not have been admitted into evidence based on the
recent case of Rifey v. California, — U.S. ——, 134 S.Ct. 2473, 189 L.Ed.2d 430 (2014).

20 The record reflects that on October 1, 2013, defendant filed omnibus motions,
including a motion to suppress the evidence. On November 25, 2013, defendant filed
another motion to suppress the evidence. Defendant did not move to suppress the cell
phone in question in either motion. It does not appear that there was a hearing on those
motions to suppress the evidence. When a defendant does not object to the trial court's
failure to rule on a motion prior to trial, the motion is considered waived. State v. Rivera,
13-673, p. 8 (La.App. 5 Cir. 01/31/14), 134 S0.3d 61, 66. In the instant case, defendant did
not object to the trial court's failure to hear or rule on his pre-trial motions prior to trial.
Therefore, we find that the motions are considered waived.

ASSIGNMENT OF ERROR NUMBER FIVE
The trial court erred when it allowed the photographic lineup shown to Tina Nicholson [sic)
and Raymond Reimann in counts 1 and 2.

DISCUSSION

Defendant argues that the trial court erred when it denied his motion to suppress
identifications and admitted into evidence the photographic lineups shown to Tina
Nickleson and Raymond Reimann, the victims in counts four and three, respectively. He
contends that those lineups were tainted, unduly suggestive, and should have been

https://nextcorrectio.westlaw.com/Document/I3a934b773982lle. .
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suppressed, because the victims only identified him in them after they saW nis picture in
the news. As such, defendant asserts that the convictions as to counts three and four
should be reversed.

**24 On October 1, 2013, defendant filed omnibus motions, including a motion to suppress
the identifications. On January 22, 2014, defendant filed a “Supplement to Motion to
Suppress and Incorporated Memorandum and Support.” In that motion, defendant argued
that the photographic lineups presented to the purported withesses were suggestive. He
contended that one or more of his photographs had already been published by local media
which unduly drew attention to him and tainted the identification process. Thus, defendant
asserted that there was a likelihood of misidentification as a result of that identification
procedure.

21 22 23 Atrial court's decision to deny a motion to suppress is afforded great
weight and will not be set aside unless the preponderance of the evidence clearly favors
suppression. State v. Sam, 11-469, p. 10 (La.App. 5 Cir. 2/14/12), 88 So.3d 580, 586, writ
denied, 120631 (La.9/12/12), 98 S0.3d 301. A trial court is afforded great discretion when
ruling on a motion to suppress, and its ruling will not be disturbed absent an abuse of that
discretion. /d. In determining whether the trial court’s ruling on a motion to suppress is
correct, an appellate court is not limited to the evidence presented at the motion to
suppress hearing but also may consider pertinent evidence presented at trial. /d.

24 25 26 27 28 Generally, a defendant has the burden of proof on a motion
to suppress an out-of-court identification. State v. Bradfey, *1282 11-1060, p. 10 (La.App. 5
Cir. 9/25/12), 99 So0.3d 1099, 1105, writ denied, 122441 (La.5/3/13), 113 S0.3d 208. This
requires the defendant to first prove that the identification procedure was suggestive. An '
identification procedure is considered suggestive if the attention of the witness is unduly
focused on the defendant during the procedure. /d. If the defendant succeeds in
establishing that the identification procedure was suggestive, the defendant must then
show there was a substantial likelihood of misidentification as a result of the identification
procedure. /d. at 11086. It is the **25 likelihood of misidentification that violates due process,
not the mere existence of suggestiveness. /d.

In Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 2253, 53 L.Ed.2d 140 (1977),
the United States Supreme Court allowed evidence of a suggestive pretrial identification
from a single photograph by an undercover police agent after determining the identification
was reliable and there was not a substantial liketihood of irreparable misidentification. The
Supreme Court explained that “reliability is the linchpin in determining the admissibility of
identification testimony.” The Court enumerated several factors to be considered in
determining whether an identification is reliable: (1) the witness' opportunity to view the
criminal at the time of the crime; (2) the witness' degree of attention; (3) the accuracy of the
prior description of the criminal; (4) the level of certainty demonstrated at the confrontation;
and (5) the time between the crime and the confrontation. /d. at 114-115, 97 5.Ct. 2243,

This Court has upheld witness identifications of a defendant after the witness saw the

defendant's photograph in a newspaper and/or on television. In State v. Evans, 03-0752, p.

22 (La.App. 5 Cir. 12/9/03), 864 So.2d 682, 696, writ denied, 04-0080 (La.05/07/04), 872

So0.2d 1079, the defendant contended that S.B.'s identification of him was suggestive

because it was based on his photograph that was shown on television and in the

newspaper and because she did not identify the defendant as her attacker shortly after the

incident. Initiatly, this Court noted that an identification procedure was not suggestive

merely because a witness had previously seen a defendant's photograph. After telling 9/23/22, 14:29
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police she recognized her attacker from the news, a detective subsequenily showed S.B. a
photographib lineup, from which S.B. positively identified the defendant as her attacker.
The detective testified that it only took S.B. a “ 'second’ ” to identify the defendant. **26
S.B. testified at the suppression hearing that the detective did not force or coerce her to
make the identification, that she identified the defendant based on her observation of
defendant, and that she had " ‘no doubt’ " about her identification of the defendant. Based
on the foregoing, this Court found that there was no basis for finding that S.B.'s
identification was suggestive. Additionally, after applying the factors in Manson v.
Brathwaite, supra, this Court found that there was no substantial likelihood of
misidentification, noting that S.B.'s testimony at the suppression hearing and at trial
demonstrated that she was able to view her attacker before and during the attack and that
she was very certain when she identified the defendant at the photographic lineup.

29 Inthe instant case, we find that the identification procedures were not suggestive, as
the attention of the witnesses was not unduly focused on defendant during the procedures.
As was noted above, this Court has held that an identification *1283 procedure is not
suggestive merely because a witness has previously seen a defendant's photograph. State
v. Thomas, 04-1341, pp. 6-10 (La.App. 5 Cir. 05/31/05), 904 So.2d 896, 901-03, writ
denied, 05-2002 (La.2/17/06), 924 So.2d 1013. Detective Russ testified at the suppression
hearing that he presented the photographic lineup containing defendant’s photograph to
Reimann and told him that the perpetrator may or may not be present in the lineup and that
he should not feel compelled to pick out a photograph. Reimann testified at trial that the
detective did not tell him whom to select. Detective Russ also testified at the suppression
hearing that when he presented the photographic lineup containing defendant's photograph
to Nickleson, he told her not to feel compelled to make an identification. Further, Detective
Russ explained that he did not force Reimann or Nickleson into making identifications, nor
did he promise them anything or coerce them in any way. See Evans, supra.

**27 Also, as was noted above, the viewing of a defendant’s photograph in a newspaper is
not an element of an identification procedure. State v. Jacobs, 04-1219, pp. 3-5 (La.App. 5
Cir. 05/31/05), 904 So.2d 82, 85~87, writ denied, 05~-2072 (La.04/28/08), 927 So.2d 282,
cert. denied, 549 U.S. 956, 127 S.Ct. 385, 166 L.Ed.2d 276 (2006). Additionally, it is noted
that the witnesses’ viewing of the news article was inadvertent and not initiated by a State
agency. Detective Russ testified that he was not involved with the witnesses seeing the
photographs of defendant in the media and that he was not aware at the time he showed
Reimann the lineups that those images had been released to the media. Additionally,
Nickleson testified at trial that the news article was unconnected to the instant robbery.

In light of the foregoing, we find that the trial judge did not err by denying defendant's
motion to suppress the identifications made by Reimann and Nickleson.

This assignment of error lacks merit.

ERROR PATENT DISCUSSION

30 The record was reviewed for errors patent, according to La.C.Cr.P. art. 920; State v.
Oliveaux, 312 So0.2d 337 (La.1975); and State v. Weiland, 556 So.2d 175 (La.App. 5 Cir.
1990). It is noted that the Uniform Commitment Order fails to include the date of the
offense for all eight counts. Accordingly, the matter is remanded for revision of the Uniform
Commitment Order. The Jefferson Parish Clerk of Court is ordered to transmit the revised
Uniform Commitment Order to the officer in charge of the site where defendant is
incarcerated as well as to the Department of Corrections' legal department. See State v.
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**28 CONCLUSION
For the foregoing reasons, defendant's convictions and sentences are affirmed. The matter
is remanded for the sole purpose of revising the Louisiana Uniform Commitment Order as
detailed in this opinion.

AFFIRMED; REMANDED.
All Citations

171 S0.3d 1265, 15-99 (La.App. 5 Cir. 7/29/15)

~ Footnotes
1 The record shows that the final amendment to the bill of information was
made on August 25, 2014. ‘

2 The State correctly notes in its brief that defendant, in his brief, erroneously

’ listed the victims' names in the eight different counts based on the original

and second amendment to the bill of information. The State further notes that
' when it amended the bill the third time, the names of the victims were

rearranged into different counts. As such, in this opinion, the eight different
armed robbery counts and their respective victims reflect what is shown in
the State's superseding bill (the third amendment).

|

3 It is noted that “Shack” is spelled “Shak” throughout the transcripts of the
proceedings. For the purposes of this opinion, the correct spelling “Shack”
will be used.

4 In his brief, defendant refers to Ferdinand Francis as “count seven,” and Ron

Carpenter as “count 8.”

5 The record shows that the Radio Shack was located on Veterans Boulevard
in Metairie, within Jefferson Parish.

“Beats” is a popular name brand headphone.

Defendant refers to these two victims in his brief as count five, Ciarrion
Matthews, and count six, Lamberto Parulan.

In his brief, defendant contends that the evidence was insufficient to support
the convictions for counts five through eight. However, as was stated
previously, defendant used an incorrect numbering system for the different
counts. Therefore, it is noted that defendant is actually challenging the
sufficiency of the evidence as to counts one {Carpenter}, two (Francis), seven
(Matthews), and eight (Parutan).

The trial judge advised the jury that they could only consider testimony
regarding the Mobile incident for the sole purpose of showing “guilty
knowledge, absence of mistake or accident, intent, system or motive.” The
judge further advised the jury, “You may not find [defendant] guilty of this
offense merely because he might have committed another offense.”

The trial judge advised the jury using the same language regarding the

limited use of Martin's testimony, as he did for Twomey. See footnote 9,
19 of 20 9/23/22, 14:29
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See Taylor, supra, where the Louisiana Supreme Court noted that because of
the lack of physical evidence at the scene of the victim's murder and the fact
that no one could positively identify the defendant, the other crimes evidence
{occurring after the charged offense) provided local law enforcement with the
first break in the investigation; consequently, the supreme court found that
the State could not have logically presented its case against the defendant
without telling the jury why the suspicions developed, and therefore, the
evidence was admissible under the res gestae doctrine. /d., 01-1638 at

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

supra. i
11

13-14, 838 S0.2d at 743.
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STATE of Louisiana
v.
Ervin CARTER

October 17, 2016

Applying For Writ of Certiorari and/or Review, Parish of Jefferson, 24th Judicial District
Court Div. J, No. 13-4695; to the Court of Appeal, Fifth Circuit, No. 15-KA-99

Opinion
**1 Denied.
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