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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari 

issue to review the judgment below.

OPINIONS BELOW

Federal Courts:

The opinion of the United States court of appeals appears at 
Appendix A and E to the petition and is unpublished.

The opinion of the United States district 
Appendix B and D to the petition and is reported 

Racetti 2021WL5782103 ( W.D.N.Y. ).

court appears at 
at Caswell v

JURISDICTION

Federal Courts:

The date on which the United States court of appeals Second 

Circuit decided my case was on May 4, 2022.

A timely petition for rehearing 

States Court of Appeals on the following dated: June 24, 2022, and 

a copy of the order denying rehearing appears at Appendix C.

denied by the Unitedwas

The jurisdiction of this Honorable Court is invoked 
U.s.c. § 1254(1).

under 28
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CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

U.S. Constitution:

U.S.C. 5th... 

U.S.C. 14th..
* - *7,
— 7, j3,

Federal Statutes:

28 U.s.c. § 2254 __ 7, ^
________% /*■

y, / i>j

— 7,

28 U.S.C. § 2254(e)(1) 
Fed. R. Civ. P. § 60(b) 

42 U.S.C. § 1983.. . .. ..

New York Constitution;
% /■$, ^ 
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N.Y.S. Const 
N0Y.S. Conts. 1 § li

1 § 6

New York State Statute;

C.P.L. § 400.21(7)(b)
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C.P.L. § 400.15(8)..,
C.P.L. § 400.16..........
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STATEMENT OF THE CASE

The central issue in this 

Court Appellate
case is that the New York State 

Fourth DepartmentSupreme
Petitioner the state right to appeal his criminal conviction

Division granted 

- as a
2006. The appellate court order 

provided a copy of the appeal

poor person and pro se on May 9, 
also ordered that Petitioner be 
record free of charge.

Petitioner, having proceed £ro se in the trial court and did 
in fact receive 

exhibits in the trial
copies of the Respondent trial and sentencing

court. However, Respondent trial exhibits #9 
and #22 ( DVDS ) were the evidence-in-chief for both the 
and the prosecution

defense
confiscated by the Monroe County Jail as 

was standing trial.
were

contraband" while Petitioner

Respondent sentencing exhibits #4-#7 were lost by the N.Y.S.
Department of Corrections shortly after Petitioner's imprisonment 
and transfer to a different prison. These events all took place 
prior to the Appellate Division order granting poor person status
and request to proceed pro se.

Thereafter, 
Petitioner with 

documents

the Monroe County Clerks Office 
a copy of the transcripts.

provided 
Omitted from those

copies of the Respondent trial andwere sentencing
exhibits ( supra ). Petitioner promptly moved the trial court ( as 
required by N.Y.S. Law ) in order

/
f

to obtained copies of said 

asserting that the 

and

exhibits asserting the above mention and further 

DVDS demonstrate Petitioner’s "Actual Innocence" 

Respondent sentencing exhibits demonstrated 
in fact Unconstitutional.

that
that said sentence was

Respondent opposed the motion 

Thereafter, the
and refused to provide 

trial court denied the 
s appeal of that decision to the appellate division

said 

motion.
exhibits.
Petitioner was

-3-



Xdenied 
citing People 

there ij

People v Caswell A.D.KA#-07-1165 ( 4 Dept. 2007 )(
V, Gibson 266 A.p.2d 837 [4 Dept. 1999] holding that 

■-“ere is no statutory right to appeal the decision ).
appeal; of that decision to the New York State Court 
also dismissed, see.

Petitioner's 

of Appeals
People v Caswell 9 N.Y.3d 960 ( 2007 ).

was

„„ 2006-*»°=. filed repeated f. ,h,
e courts seeking copies of the Respondent trial and 

exhibits. Respondent opposed each 

single docyment/exhibit

sentencing
motion and refused to provide- 

Petition for -
a

see.
attached hereto as Appendix E.

Rehearing pg. 8,

r

“ "y' °°pl" °£ thp B«P»dent trial and
0“ "8 ^ li .pp.al o, ,h. judgment of

iSi. '~H- » Caswell 56
eert . ' 1 4 -Pt' 2°°8 5 lv- ■ deined T1 N.Y.ld 923 ( 2009 )

• denied Caswell v.New York 556 U.S. 1286 ( 2009).
• I

Collateral Proceedings:

J
That after exhaustion of Petitioner's pro se direct appeal 

Petitioner submitted a C.P.L. §§ 440.10 and 440.20 motion asserting
deprivation of a complete £ro se- direct appeal record and that all 
four indeterminate life sentences imposed were/are illegal.*

1The trial court denied the C.P.L. 
mention of the deprivation of

§ 440.10 motion with 

a complete appeal record. The trial 
court denied in part said C.P.L. § 440.20 moltion citing C.P.L. § 
440.20(2).

no
'*■

42 U.S.C. § 1983 Complaint:

Petitioner immediately filedva 42 U.S.C. 
the U.S.D.C. Western District of 
D. A.
of the Respondent trial and

§ 1983 complaint in 

New York against the Monroe County
in order to obtain copies 

sentencing exhibits ( supra ).
s Office seeking injunction relief

.4-



Federal R. Civ. P. § 60(b) motion:

That Petitioner promptly moved the District Court 
the Fed. R.

pursuant to
P. § 60(b) requesting a hearing to review the DVDS 

( maintained at the Correctional Facility ) 
copies of the
demonstrating that all four sentencing imposed were indeed illegal 
and Unconstitutional.

Civ.

and further attached
Respondent Sentencing Exhibits to the motion

Petitioner further asserted that the habeas corpus proceedings
were defective based upon an insufficient record and that no de
novo determination
written objection to the Magistrate decision denying Discovery 
Hearing.

made by the District Judge on Petitioner's
and

was

Nevertheless the District Court denied the motion citing it's 

prior decision denying habeas corpus relief.

Federal R. Civ. P. § 60(b) Remand:

That by decision dated: September 29, 2014, the Second Circuit 

remanded the matter back to the District Court for reconsideration 
of Petitioner's insufficient 

further noting Petitioner's
Pro se direct appeal record and

pending state court appeal of the 
resentence on the fourth count of the indictment.

Decision after remand:

That by decision dated: December 6, 2021,
Court Judge denied Petitioner relief and declined 

DVDS and further denied Petitioner

a different District 

to review the
s motion for a Hearing citing 

the decision denying habeas corpus relief in the first instant,
see, Decision attached hereto as Appendix B.

Thereafter, Petitioner's C.O.A. 
denied by the Second Circuit, 

Appendix A and C respectively.

and Rehearing Petition 

see, Decisions attached hereto as
was

-6-
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POINT I
WAS PETITIONER DEPRIVED OF A COMPLETE AND 
SUFFICIENT PRO SE APPEAL RECORD IN VIOLATION 
OF THE DUE PROCESS AND EQUAL PROTECTION CLAUSE 
OF THE U.S. CONSTITUTION 5th. 14th?

The following facts 

demonstrated:
undisputed with prejudice clearlyare

ARGUMENT:

1) Petitioner proceeded to trial 

upon the original DVD ( Resp. Tr. Ex. #9 ) taken from the store in 

support of his Actual Innocence to all charges.

pro se relying in large part

a) Respondent Trial Exhibit #22 ( DVD ) was an edited
version of the original DVD ( Ex. #9 ) and was played for the jury. 
That exhibit, onl showed a small portion of the event in question.
The original DVD ( Ex. #9 ) never played for the jurywas over
Petitioner s pro se objections.

2) That after Petitioner's conviction, Respondent sought to
sentence Petitioner as a Persistent Violent Felony Offender on all 
four counts of the indictment. Specifically, Respondent sought to 
use two alleged prior convictions. A 1988 Burglary conviction from 

Onondaga County New York and a 1993 Robbery conviction in Illinois
State.

a) Respondent obtained documents from
into evidence over objection as 

Sentencing Exhibit #4. Respondent also obtained documents

Onondage County and 

Peoplesadmitted the same

from the
State of Illinois regarding the alleged robbery conviction and 
admitted same into evidence over objection as Peoples Sentencing
Exhibit #7.

3) That after Petitioner
York State Supreme Court Appellate 
granted permission to appeal pro se.

--7-

s conviction and sentence. The New 

Division Fourth Department



4) Shortly after the appellate court's order ( supra ),
Appellant was transferred to a different prison at which time the 
N. Y.S .D.O. C. C. S . had lost Appellants 

of the Respondent Sentencing Exhibits #4-#7.
Exhibits #9 and #22 ( DVDS )

property containing copies
Respondent Trial

were confiscated as "contraband" 
while Appellant was being held in the county jail.

5) That on October 3, 2006, 
provided Appellant with a
Omitted from those pleadings were copies of the Respondents 

Trial/Sentencing Exhibits maintained by them.

the * Monroe County Clerks Office
copy of the transcripts ad pleadings.

6) That 
motion, the

on January 23, 
trial court refused 

provide Appellant with copies of their Trial

2007, after Respondent opposed the
to order the Respondent to

Exhibits #9 and #22
and Sentencing Exhibits #4»#7.

7) That on June 19, 2007, after the Respondent opposed 
s appeal of the trial court's decision, the Appellate 

Division Fourth Department denied
Appellant

the appeal, see. People v 

Caswell A.D.# KA-07-1165 ( 4th Dept. ) citing People v Gibson 266 
A.D.2d 837 ( 4 Dept. 1999 ).

8) That on October 18,
Appellant's appeal of that decision
Appeals dismissed the appeal, see, People v Caswell 9 N.Y.3d 960 
( 2007 ).

2007, after the Respondent opposed
the New York State Court of

9) That on February 25, 
Appellant's second motion submitted

2008, after Respondent opposed 

to the trial court stressing 
the need to be provided with copies of said exhibits. The trial
court denied the motion for a second time.

10) That 
Appellant's subpeona duces

on April 16, 2008, after Respondent opposed 

tecum, application submitted to the
Appellate Division Fourth Department seeking said copies of said'
exhibits. opinion. The Appellate Division denied the motion without

-8-
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PREJUDICE

As a direct result of the deprivation of a complete and 

sufficient pro se direct appeal record, the judgment of conviction 

was affirmed ( in 2008 ) and Petitioner was unable to demonstrate 

the following points:

1) That without copies of Respondent Trial Exhibits #9 and 

#22 ( DVDS ) Petitioner could his pro se appeal that
he is "Actually Innocence" or that there was insufficient evidence 

to support the conviction or that the same was against the weight 
of the evidence, see, People v Caswell 56 A.D.3d 1300 ( 4 Dept.

C.P.L. § 470.15(2)(a), C.P.L. §470.15(a)(b), 
C.P.L. § 470.15(5)

U.S. 307 ( 1979 ), Tibbs v Florida 457 U.S. 31 ( 1982 ).

2008 ),
C.P.L. § 470.15(3)(c),

also see,
Jackson v Virginia 443

2) That without copies of Respondent Sentencing Exhibits 

#4~#7 Petitioner could not demonstrate that all four sentences 

imposed were/are illegal and Unconstitutional in that:

a) That without a copy of the 1988 Onondaga County 

Plea/Sentencing Transcripts ( Ex. #4 ) Petitioner could not 
demonstrate that said conviction meets the exception requirements 

of this Honorable Court's holding in Lackawanna v Coss 532 U.S. 
394, 404 ( 2001 ), Penson v Ohio 488 U.S. 75 ( 1988 ) citing Gideon 

v Wainwright 372 U.S. 335 ( 1963 ). Moreover, given the fact that 

Petitioner never waived indictment in "open court" as mandated by 

New York State law, said conviction could not be used to enhance 

Petitioner sentence, see, People v Johnson 187 A.D.2d 990 ( 4 Dept. 
1999 ), People v Donnelly 23 A.D.3d 921 ( 3 Dept. 2005 )
Burgett v Texas 389 U.S. 109 ( 1967 ).

also cf.

b) That without a copy of the 1993 Illinois State Bill 
of Indictment ( Ex. #7 ) Petitioner could not demonstrate a per se 

reversal error under New York Law, see, People v Muniz 74 N.Y.2d 

464 ( 1989 )( submission into evidence of out of state indictment
Moreover, the alleged).mandates automatic reversible error

..9..



4

conviction does not "have all the essential elements of 
crime in New York,

a
quoting People v Ramos 19 N.Y.3d 417 ( 2012 ), 

also cf. People v Banks 75 Ill.2d 383 ( 1975 )( crime is a "general 
offense"), People v Jordan 303 Ill 316 ( 1922 ("after thought 

compare to People v Smith 79 N.Y.2d 309 ( 1992 )( "mens 

People v Pagan 81 A.D.3d 86 ( 1 Dept. 2010 ) 
("specific intent" ) aff'd 19 N.Y.3d 417 ( 2012 ).

offense")
rea element" ),

3) To add insult to injury under New York State Law, all 
Vital sentencing exhibits must be included in the appeal record,
see, People v Samms 95 N.Y.2d 52, 57 ( 2000 ). The failure to do so 
will bar further C.P.L. § 440.20(2)review see, §C.P.L.
400.15(8).

Legal Analysis:

In Martinez v Court of Appeal of California, Fourth App. Dist.
528 U.S. 152 ( 2000 ), this Honorable Court ruled that there is 

federal right to appeal a criminal conviction 
Court noted that states

no
pro se. However, the 

can permit for a pro se appeal under state 
law "keeping the best interest of the prisoner and government in 
mind" id. at 163.

In the States that do permit for 

those States
a pro se criminal appeal, 

ensure that the pro se appellant has a complete and 
sufficient appeal appeal record,
837 ( 2001 )( Alabama Supreme Court ), Coleman v Johnsen 235 Ariz. 

195 ( Arizona Supreme Court ),
2009 )( Georgia Supreme Court )
( 2010 ) Pennsylvania Supreme Court ), ,
644 ( 2009 )( Washington Supreme Court ).

see, Ex Parte Scudder 798 So. 2d

Merriweather v Chatman 285 Ga. 765 ( 
, Commonwealth v Staton 608 Pa. 404 

State v Rafay 167 Wash. 2d

. XVA VAV&5.l
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