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QUESTIONS PRESENTED

Question One:

Priur v February 10, 2020, Georgia {Suprewue Couri] hiad repeaiedly lieid dai
although the combined effects of trial counsel's errors should be considered
together as one issue, it remains the case that “ftJhis State does not recognize the
cumulative error rule”, [and] ‘it do not consider the collective prejudicial effect of
multiple errors by the trial court, or the collective prejudicial effect of trial court
error and ineffective assistance of counsel"; The Question is:

» If a State court overrule all of its prior precedent forbidding courts from
consideration of the cumulative prejudice of multiple errors at trial
which conflicted with (Strickland v. Washington), should a State prior
blatant disregard for clearly established federal law be discounted at the
expenses of Petitioner's Federal Due Process, Conflict-free Assistance of
Counsel and Equal Protection guarantees?

Quesiion Two:

» Did the state court violate federal Due Process and Equal Protections
guarantees in dismissing habeas petition as untimely and / or successive,
when evidence is presented during the proceeding that Petitioner acted in
u reusonabie und diligeni manner io uncover inte tegul grounds upon

which he seeks to rely in an allegedly successive petition?

Question Three:

¢ Does the state court dismissal of habeas petition as untimely and/or
successive conflicts with this Court's decision in Cuyler v. Sullivan, (1980),
since it ignores that in Cuyler v, Sullivan, 446 U.S. 335 (1980), the Court
established that [t]o show ineffectiveness, a petitioner must demonstrate
that his defense attorney had an actual conflict of interest, and that this
conflict adversely affected the attorney's performance?

Quesiion Four:

« Did the state court decision to dismiss petition as untimely and/or
successive infringe on Petitioner's Due Process and Equal Protection

guarantees, and conflict with Strickland v. Washington, 466 U.S. 669, 698
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(1984), since it blatantly disregarded that in Strickland v. Washington,
the Court held that if defendant shows that counsel's "ERRORS" were so
serious as to deprive him of a fair trial, he is entitled to a reversal of
convictions on ineffectiveness grounds?

Question Five:

The State elected to try Mr. Westmoreland on multiple Felony Murder counts and
Vehicular Homicide for the same victim. Georgia is a proximate cause state, and
in virtually all of it's many homicide statutes, including felony murder and
vehicular homicide, the General Assembly has employed the same or very similar
causation phrasing; The question is:

+  Does ihe siuie hubeus couri deciston io dismiss peiiiion us uniimely
and/or successive conflicts with Jackson v. Yirginia, 443 U.S. 307 (1979),
since it blatantly disregard that in Jackson v. Virginia, this Court held '
that relief is available if it is found that upon the record evidence
adduced at trial no rational trier of facts could have found proof of guilt
beyond a reasonable doubt in terms of the substantive elements of the
criminal offense as defined by state law?
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IN THE SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Peililuner respeciiuily prays iital a wirit ui ceriorari issue o review ilie judgineni
below.

OPINIONS BELOW

{Xj For cases ituiu staie couris:

The [docket] of the highest state court to review the merits appears at Appendix
[B] to the petition and is

[X] pending at Westmoreland v. Smith/ Ward $22H0255;

Tie vpuion of itie Superior Couri of Pooiy Couniy appears ai Appendix Aj v
the petition and [Westmoreland v, Smith/Ward 21DV-0021] is

[X] is unpublished.

JURISDICTIUN

[X] For cases from state courts:

The date on which the highest state court failed to decide my case was July 15,

........

A copy of that [docket] appears at Appendix [B]

Tie jurisdiction ui ius Court is voked under 28 U. 3. C. § 1257{4).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fifth Amendment to the United States Constitution provides that:

Nu person siidil be tield v answer fur a capiial, or vitlerwise miatnous
crime, unless on a presentment or indictment of a grand jury ... nor be
deprived of life, liberty, or property, without due process of law. .

The Sixth Amendment to the I1.S. Congtitution provides, in:

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed; . . . to have corpulsory process for

obtaining witnesses in his favor, and to have the assistance of counsel for
his defence.

The Fourteenth Amendment to the U.S. Constitution provides, in pertinent part:

No state shall . . . deprive any person of life, liberty, or property,

tl,_q;_..f /_l,_.p NINIOSS .\4' '1'."' nor Arnyr 40 anvy nerann nnﬂun ita 11’!‘!{:{!}'\!’!{\,!\

{222, PRALEIAREUA £ Jih it} g d L0 ilA Leyirsivy

the equal protection of the laws.

Article VI. Section IX. Paragraph 1L, of the Georgia Constitution provides in
pertinent part: “[tihe Supreme Court and the Court of Appeals shall dispose of
every case dai idie teri jor winchu il is enlered on iie court’s duckei fur frearing or
at the next term.”

0.C.G.A. § 16-5-1 (c) provides in pertinent part: "[a] person also commits the
offense of murder when, in the commission of a fp]nnv he raugeg the death of

another human being irrespective of malice....."

0.C.G.A. § 16-7-1 provides in pertinent part: {a] person commits the offense of
Burglary when, without authority and with the intent to commit a felony or theft
ilierein, iie ur shie eniers or retains wiiiia de dweiitng ilwuse ol anoiier,

0.C.G.A. § 40-6-390(a) provides in pertinent part: Any person who drives any

vehicle in reckless disregard for the safety of persons or property commits the
offenge of recklegs. drnnncr

0.C.G.A. § 40-6-393 (a) provides in pertinent part:

[alny person who without malice aforethought, causes the death of another

+inn nf Bllacally avartalrine 2 erhant hite 'driuine
BON OF (Iuggauy OVEnasang 8 SCNo0: JUSs, ariving

recklessly’, drlvmg under the influence, or fleeing or attempting to elude an
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officer’} commits the offense of homicide by vehicle in the first degree...."

0.C.G.A. § 406-6-6 (d)(1) provides in pertinent part: the foregoing provisions shall

mint rolicyrs tho dvivrasy 5 a5 &
auiitagvo it diwvai gy an &

sitharizsad snisrasnes uahicle Tomn the distsr o
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drive with due regard for the safety of all persons.

0.C.G.A. § 40-6-6 (d)(2) provides:

“[wiien a iaw endorcerment oificer in a iaw enforceineit vehicie is pursuing
a fleeing suspect in another vehicle and the fleeing suspect damages any
property or injures or kills any person during the pursuit, the law
enforcement officer's pursuit shall not be the proximate cause or a
contributing proximate cause of the damage, injury, or death caused by the
fleeing suspect unless the law enforcement officer acted with reckless
disregard for proper law enforcement procedures in the officer’s decision to
initiate or continue the pursuit. Where such reckless disregard exists, the
pursuit may be found to constitute a proximate cause of the damage, injury,
or death caused by the fleeing suspect.”
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STATEMENT 'OF T CASE

On the morning of May 17, 2007, a witness was driving home, when she observed two
young black males in a blue, older model station wagon, with an "blue tarp tied to the
roof", and "no license plate displayed”. The neighbor became suspicious and followed the
vehicle She nhserved.js minuies later parked in a dviveway, with the doors.apen and no
occupants visible. The neighbor called her mother (non witness), who called the witness'
friend — whom contacted the neighborhood watch and eventually law enforcement
authorities.

Incognizant of potential detection, the vehicle passively exited the neighborhood. After
casually passing a law enforcement vehicle, the officer made a U-turn and followed the
vehicle. The officer's eventually attempted to effectuate a traffic stop for a "drive-out tag".
The driver of the vehicle failed to accede to the officer's signals and drove his vehicle onto
the Interstate, as additional patrol cars joined the pursuit. The driver continued his
attempt to elude the police. After the police attempted a box maneuver to stop the fleeing
vehicle, the vehicle executed a U-turn in the median to the southbound lane where it
collided with a Buick. The Buick rolled over tWice, killing the driver and seriously ‘
injuring the front seat passenger. Both the driver and the passenger of the vehicle fled on
foot and was soon apprehended. Items taken from two burglarized homes were found in

B AR At AN, Tk, A i B B ha sk R T
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1. PRETRIAL STAGE:

Westmoreland was arrested on May 17, 2007 on (6) charges stemming from burglary and
vehicular homicide, among other accusations; after determined to be indigent, a judge
wssigied the citcaii defendei vflice o répreséni fancittvagh it defeider
representative ("Martin" or "Marty" Pope). On November 30, 2007, Westmoreland was
co-indicted in a 17-count indictment. On January 10, 2008, Westmoreland was escorted to
the superior court for a scheduled Arraignment, and was held in a confinement cell during
the proceeding, without further communication with attorney on the contents or results
ot thie hrearing. Roughiy 2 wevks Tater, doiidisdused “tongtiet veew'red” aad vircait
defender was removed from the case. Westmoreland was consequently appointed several
different circuit defender, until trial commenced on 10-20-08.

(a) Pretrial Motion Hearing(s):

s ranas

1.0 T0-1468, Quititg tdiial pretad fuotivn edating, codelerdant ciivait delender
requested a severance of defendants, arguing "as of the other coun}é in the case, the
defenses are that it was him not me, so those are completely antagonistic in these
cases"; the motion was denied;

2. On ov ghout 101708, an additions) pretrial motion hearing was condugied nrioy
to trial, with circuit defenders, trial court and prosecutors to discuss evidence and
stipulations to be used at felony murder trial. Westmoreland was not present at

hearing.
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(a) First Plea Recommendation:

1. THE TRIALY

On October 20, 2008, the morning of felony murder trial, prior to jury selection, fourth
circuit defender communicated the States first plea offer which included a guilty plea to

Fetdiy Muider, disinissal of fetEiiing tot

s diad Ulter testifioy agaiinst codefendai.

Westmoreland subsequently rejected the plea offer and elected to be tried by a jury.
(b) Motion In Limine:

Minutes prior to jury selection, the State filed a motion in limine "to move the court to
piedade e Deleist frutn Gossexaiiditig oices or Getectives of iy possibie
departmental policy violations, [or] Disciplinary actions that may have arisen from the
traffic fatality on May 17, 2007, as those matters are irrelevant; and cross-examining any
witnesses regarding any civil lawsuit against the Cobb County Police Department, if any
in fact does exist as these matters are irrelevant.”

i Tespotise o TR otor, Wi cotiiel wgucd Gied fe didtidak e Gefeise fad a tgid
to go into the whole issue of the pursuit and ask about what the policy was for the
officer’s to follow the vehicle. He stated that he did not have a copy of the policy.
Codefendant counsel stated that he had “copies of the policy somewhere in my archives. I
think one of the questions would be whether this accident, which would be a defense for
Boill defenidanis poteniiaily, or an iniesvening act that if trey vividied (e policy vould o
to their credibility as to whether they followed correct procedures on the chase and
arrest”. Trial counsel added that he would expect that it would explain the officer's
conduct in the pursuit. The judge reserved the ruling and advised the defense that they
would have it properly certified and lay the proper foundation for what the policy was.
i ot sdid det ste Gidine Keow driytitang aboidt e Tavts and Gatl sie hear the fac,
it needs to be brought back to her attention. She further stated counsel couldn't ask what
the policy is because that wouldn't be the highest and best evidence; the policy would be
the highest and best evidence of what the policy is.

During tris), hoih.oinogii defenders (Marntie and Christian) wiere adyising Wastmuoreland

AR QR

that they were attempting to obtain the policy from the Cobb county police department.
(c) Cross-Examination/ Confrontation Clause:

During cross-examinantion of the initiating pursuing officer, he testified that he turned
'-'a“i‘iyﬁm‘i-ivﬁﬁivw"ii'(-‘»fv"emrrm'eimlﬁ-"y"veiﬁci‘e‘);‘“asv’a--'c'erciﬁed~afﬁcé1;~°iné’-7“-etv%ku~'cfé'r-ma’7‘r
amount of training in procedures and policies of the Department; and there are certain
procedures and policies that are set out that would govern how you would react to various
situations. When witness was cross-examined on the policy for pursuing a vehicle
under the circumstances with the call that he got, This examination was objected to
‘dirrelevaiice giounds by tie Siaty: Tl prosecaivriinerjecied tiat div ques‘cimrsi‘ruﬁm%e
about attempting to elude a police officer. The trial court sustained the objection and
ruled that "the policy would be the highest and best evidence.” Counsel moved on to an
entirely different line of questioning, inquiring "when did you turn on your emergency
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(d) Expert Witness Testimony:

eupHeniv™

(1) The states expert witness, law enforcement officerfaccident reconstructor’,
testified that the victim's vehicle initially tripped when the front right wheel
“farrowed ™ itio te "lted diri”, in (te-grass witere (e vpiics liad Been iaid days

leading to the accident.

(2) Medical Examiner testified, that the victim's death was caused by injuries
sustained during the car incident; and

Feke et X h R et s e ot B N D s e L Ve g B BTyt R R e o Bt R g A
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trauma’] accounted as the efficient, proximate cause of death.
(e) Defense Evidence:

After the close of the States case, the defense didn't present any evidence.

S . TV,

{1y Cioskiig Argdiieiis:

(1) Trial Counsel: advised the jury to find Westmoreland guilty of several felonies
without securing Westmoreland's permission. "But the bottom line is that I suggest
to you that the evidence in this case indicates that what he be found guilty of is
vehicular homiride, sevinus injuiry by motor vehicle, the burglary rhovges, the
attempting to elude charges...[A]nd that's what we would ask you to consider doing
in your verdict.” ’

(2) Codefendant's Counsel: argued to the jury that: (i) "Believe it or not, I
represent John Williams. That's me."; (ii) That his client "was just the passenger in
the vehicle that [Westmoreland] was driving"; (iii) "Amos Westmoreland was
driving his vehicle, Amos made a mess out of May 17, 2007"; (iv) "the law is we
have the guy that caused that death here, we sure do. Right there!"” (pointing
at Westmoreland)...'that was the guy that caused the death. That was the guy
that turned left. That was the gy that struck that car.".(v) "we got to
separate out who pays for what in this case. Who caused the death of this
lady? Who injured these people's kin? Who did that? Amos did that, not
Williams"; and (vi) "I will not say that...Mr. Westmoreland didn't drive recklessly,
didn't careen the car across 575 into this lady and flip her car over twice...but I will
A3 L It b e

v, v 3 ok b e - Trnirm v e, b erd T
Tt 36y Ural 10 Gnysouy s tawi vut Westinoielani.

(3) State’'s Closing Arguments: prosecutors argued that: (i) "there was no question
that these officer’s were engaged in their job, they were doing what we expect
officers to do"; (ii) "we have agreed that Barbra Jean Robbins, she’s the human
being that died, with ar without malice. We have agreed to that in the stipulation™;
(iii) "we have to look at the burglary itself, determine whether a burglary felony
existed; if it does exist, then go back and add the death of Barbra Jean Robbins."; (iv)
"but here's what's important, it was a continuous act because they were in
Cobb County, 'OUR COUNTY'", (v) "the basis for count number 8 is burglary,



xeaoid

ettt T aid 2. wiien yod Geierinine iR argiury Was cUdiiiied, tien go back arnid
add the death of the victim"; (ix) "you took an oath, that you will apply the law...when
you find they committed the burglaries, that they helped each other with the
burglaries, that's felony murder, ladies and gentleman. That's an oath, that's your
job" and (x) "When you get to exhibit (177), this is what they did...[blecause you
kerow, I we codid have cailed gt today, she widid Tetve suid &l T was dotig was
spending time with my family, having breakfast. I wasn't speeding. I wasn't
speeding at all. I had my daughter, my granddaughter... and when you look at the
death certificate, this Friday, she would have had a birthday. And because Tatiana
doesn’t have Me-Maw for a birthday, we ask that you find them guilty of felony

Hugrder, Dectiose Tt s Wit it s
(g) Motion for Directed Verdict:

Trial Counsel requested a directive verdict on felony murder count, arguing that there
was no evidence presented that Westmoreland was in commission of a burglary. The trial
cotri dended e inotion, feaving Gie determdnation ap v e jury; Tiial court also dermed
defense request for accident instruction, stating that Westmoreland "was driving all over
the place’, assuming that it was him".

(h) Jury Instructions On Felony Murder-Burglary:
Thetlal wait Gerged thejury vil Pelory Muider, i thai:

“In order for a homicide to have been done in commission of a particular felony
{Burglary}, there must be a connection between the felony and the homicide. The
homicide must have been done in carrying out the unlawful act and not collateral
0.it. It is.not enniigh that the homicide occurred snon. or presentiy affer the falony
was attempted or committed. There must be such a legal relationship between the
homicide and the felony so as to cause you to find that the homicide occurred
before the felony was at an end or before any atterapt to avoid conviction or arrest
for the felony.

L3 Feys

e Teluniy titast Tiave a Tegal ielatonsitp o G Tofitcile, e at IWasi curiCireit

with it, in part, and be part of it in an actual sense. A homicide is committed in
carrying out of a felony when it is committed by the accused while engaged in
performance of any act required for the full execution of the felony.”

L3 Jory Questions:

During jury deliberations, the jury inquiry consisted of: "a recharge on the points of the
law as it relates to the charges"; their "main challenge is how conspiracy weighs in
felony murder and homicide charges”, clarification of the essential basis of the
offense”; and "when did the commission of the burglary conclude";

(i) Verdict, Conviction and Sentence:

As a result of convictions on several counts, Westmoreland was sentenced to Life
imprisonment on Felony Murder (Burglary), 15 years consecutive for Serious injury by

4
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remaining counts were merged or vacated by the operation of law.
III. MOTION FOR NEW TRIAL:

Circuit defender Marotte filed a standard Motion for New Trial. Subsequently, circuit

“defenderLouly Turchiarelii was appuinied (o represent e case v appead, dnd’

eventually amended the motion for new trial twice.
(A) At motion for new trial hearing trial counsel testified that:

a) he had never sat down and read the policy;b) the first time the iséue of the
‘policies canie up was wiren Westinorelard bioughi icup-on div secortd day oi-ivial,
the day the evidence would have started; ¢) "Mr. Christian, he wasn't really
associated as co-counsel. He was basically through the circuit defenders office going
to observe and he did assist me...if I asked him to do something”; d) he did ask Mr.
Rife — it was his understanding that he had a copy, but at that time the court had
rufed it was irtelevaiil; ej "Tdid noi obiuiin ifee policy. We checked wiilt ifte poiice
department, they said that it would take several days for them to comply with that...I
did not personally go...I had Mr. Christian check on it for me while he was more or
less assisting me in trial...[and] I think he had his secretary or his assistant call"; f)
in his trial strategy, he didn't think the policies and procedures would help him in
aigaing wiiether die vave wis a veliculan ionitcide Verses o feloiiy iaider case; )
Mr. Rife had basically told him that "he had gotten a copy of the policy™; h) he "felt it
was relevant to ask the officer's about the policies to lay some kind of foundation
for their actions and whatever was going on, I did not think of was a good idea for
me to get the policy and try to put it into evidence...[a]s a defense, I felt that would
piobaity ldve deguiive teaciauit wilo G juiy

P 0N

@ qid ol usk e Cour Jui- wity

money for any kind of private investigator, or any kind of expert and he never
consulted with any expert witness concerning the procedures and policies of the
Cobb county police department.; j) it was not part of his argument to the jury to try
to convince them dealing with lesser charge of vehicular homicide verses felony
tifarder, deatbig withi 0.C.G.A. § 40-6-6(0)(2) and proxiiniaie vaise of te collisivi
and murder; he stated from a factual standpoint it was difficult for him "to try to
tell the jury that the officer conduct in the chase was the proximate cause”; k) he
"believe [he] discussed with [Westmoreland] we just didn't have a defense for
us to put on under the circumstances of this case, and [he] believe [he] told
{westinoreaiia] wi (it poing aiid dine, wudess e tivagiii vieewise diece
wasn't any real need for us to discuss because we didn't really have a trial
strategy in terms of us presenting a defense; 1) he didn't present any evidence
in the cases; m) he was previously the law clerk for Milton Grubbs (trial courts
late-husband); and n) "when I got the file, and I don't know how long this case
Tt Deen going vie.. T believe Tieuskeid- ai vne poing ti tinme, i usked fiim-
understand, there was another lawyer prior to me in this case. And I didn't
know what he had or had not done. At some point in time, Mr. Westmoreland
told me that he'd never seen his Indictment. I know I sent him a copy of the

3]
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‘tieTeni.”
(B) Also during the hearing, initial appellate circuit defender advised the court that:

*...for the purpose of clarification, 1 attached a certified copy of the Cobb
County Police Department's policy 5.17, Vehicle Pursuits, to my original
Tirst Ariveridineiti... aid i've goi anvtier copy fere dnid 1 iad.. Ll Alexdnder
[u]nder subpoena to be here today and the State said that they
realized I've got a certified copy of the policy.”

(O) In denying Motion for New Trial, trial court ruled that she:

“Hid-Hiol @Row T cUinsed 10 eross exaidng oificer Rosine vii die Tobb
County Police Department Policy on vehicle pursuits. First there was no
certified copy of the policy tendered into evidence. The policy itself would
be the best evidence of what it contained. Secondly, there was absolutely no
evidence of reckless disregard by the police officer's during the chase and
e policy, 4 cerified copy of whiidiwas atiacied tu G Hotion furrew
trial, would not have revealed any. The policy was not relevant.” (emphasis
added).

(i) Also in denying motion for new trial, the court, for the first time, applied "res

gestaes’ p.supnertofthe "escane nhase” of the huzslary,

IV.INITIAL POST CONVICTION PROCEEDINGS:

The motion for new trial was denied on April 14, 2009. Literally, within a week,
Westmoreland received a Civil Summons filed by the family and victims of the car
accident, naming [him], (his codefendant), and (5) Cobb County Governmental Officials as
parties in the action?. Exhibits in the pleadings included Cobb county's pursuit policy
5.17, attached to amended motion for new trial and Restricted Pursuit Procedures
Memorandum Qrder) whinh wos effective on the dote of the accident (5117070, [BT.
2590-93]. Simultaneously, through an Open Records Act request, Westmoreland received
available case records from Cobb County Superior Court Clerk.

{a) Lawyer/Client Communication:

1 »...the policy of the Departraent is to use all reasonable means in order to apprehend a Seeing
violator" Effective December, 2004;

2 Kinney et.al.. v, Westmoreland Case No. 2009CV04437D {Clayton County State Court,
Georgia}; :

3 Effective {12/14/06], vehicular pursuits are prohibited unless there is probable cause to believe
that the person(s) being pursued have committed or are committing any one or combination of the
following acts: 1) Murder, armed robbery, rape, kidnapping, aggravated battery,and aggravated
assault; or (2) Any act that creates an immediate threat of death or serious bodily injury to another
person (circumstances equivalent to deadly force being authorized)...This memorandum
constitutes a lawful order advising employees of a change of department practice. Employees are
hereby ordered to adhere to this change in policy.

6



After reviewirnyg recoids and tratsciipis of felory tidrder proteeding, Wesiiiorelund sent
numerous potential claims to initial appellate counsel for consideration on only appeal as
of right. Correspondence raised ineffectiveness of trial counsel claims including, but not
limited to—:

*simtp intarference: * puidated policy issue: * first time seeing discovery mateyial
(received from the clerk); * no transcripts of: arraignment or second pretrial
motion hearing, in which Westmoreland was involuntarily absent from; *
conflict of interest with Public Defenders Office (i.e., Michael Syrop, Gary
Walker, Kenneth Sheppard, David Marotte and Rick Christian); * trial lawyer
TEVEr S0 G Case i f7oitt Of trial Cobre and wias' dhie tler K o Tev s aitdy =
recusal because judges daughter was Killed in a car related incident; * Motion
to hire an independent investigator filed by Michael Syrop wasn’t pursued; *
codefendant counsels and Marotte improperly instructing the jury to find
Westmoreland guilty of numerous crimes; *lack of communication; * Brady

“iation; * Gotdile jeUpardy, T prosecuiors i‘-i:iﬁﬁfpé? COTMERTS Tt CloStg
arguments; * improper influence to sign indictment during trial under the
understanding of pleading not guilty, and not intentionally waiving formal
arraignment; * ineffective assistance based on attorney being appointed at
the "last minute”; * numerous statutes, case law, and constitutional violations

Vel presented Tur corsiqerdiion
(b) Conflict and Substitution of Appellate Circuit Defender:

Consequently, a conflict of interest occurred between Westmoreland and Turchiarelli for
“client-lawyer understanding”; and resulted in Circuit Defender William Carter Clayton
Yk dppuliied Gabstituied) to e ase. ATt point, Fotion Toi New Tiial lad been
denied and the direct appeal had already been docketed in the Georgia Supreme Court.
Substitute Circuit Defender enumerated four errors, including one claim of ineffective
assistance of trial counsel on direct appeal, in that, counsel failed to properly investigate
and present evidence of the Cobb County Police Department's vehicle pursuit policy; and
e retEived Trieffective wssistarne of witnsel o hidtion Toi mev trial in Gt Tis Bist
post-conviction counsel failed to present evidence of the Cobb County Police
Department'’s vehicle chase policy as reflected by the December 14, 2006, memorandum
order banning police vehicle pursuits except in certain limited situations. '

None of the poteptial claims presepted to.initisl annellate sirauis defendey wiers pursuad,

on direct appeal by substitute circuit defender.
(c) State Supreme Court Decision:

The Georgia Supreme Court affirmed Westmoreland's convictions and sentences on June

A AT gt R e m R Tt &M DB

287G4.688, 855 3. B2 13 12610);

In Division 1 of the court’s decision, the court opined that: “[flirst, the policy alluded to*

4 Allude- to refer casually or indirectly; make an allusion. {tJo contain a causal or indirect
reference. Random House Webster's Edition Dictionary;

7



ws ot pi'eser(wu o' tie ]w“y il 'ty oot conttutived Ui e record 0] uppem Aﬂ.dxﬁmgxy
that material does not factor into our evidentiary review." In Division 3 of the
decision, the court went on to conclude: "Westmoreland asserts that his first
post-conviction counsel was ineffective because he failed to attach to his motion for new
trial a written addendum to Cobb County's vehicle pursuit policy which restricts vehicle
Crases T vasts bivulviig citites Suth as buigiacy. Wi finad voo reustviabie probabilidy
that such evidence, had it been introduced, would have resulted in a favorable
ruling on the motion for new trial." 1d. (emphasis supplied).

In Division 2, the court held that:

s

APty wio Coiipiatits abUtd o resiicivn vii CroSy-ERanttifiauon “rust elitwr ask
the question he desires to ask or state to the court what questions he desires to ask
and then interpose timely objection to the ruling of the court denying him the right
to propound the question '[Cit.}J. However, after trial court sustained the
prosecutor's objection, Westmoreland abandoned his line of questioning and posed
Tio objection o the triud Lot s Puling vil Gie stope of s Lross-exuiniaiivn.
"Because ‘[e]rrors not raised in the trial court will not be heard on appeal [cit.],
[Westmoreland} has waived this [issue].”Id. (emphasis in italics added).

Westmoreland received the decision on direct appeal in the U.S. mail, with less than a
week to timely challenge the ruling. Substitute appellate circuit defender advised
[Westmoreland] through correspondence, that the case was "final” and [he] had "4 years

to challenge the conviction by way of filing habeas corpus”.

Westmoreland immediately filed a pro se Motion for Reconsideration® in the state

supreme court, raising several claims of error, omission and constitutional violations.

Subsequently, the clerk corresponded that as long as [Westmoreland] was represented by

JUPY JE—— Y T~ E

ary CTUTISEL, L€ COUTrt Was uiiabie o actept a ux.u(g 1o ftuiny, and wie ailoriey imust
withdraw in writing to be removed as counsel in [the] case. See Georgia Supreme Court
Rule 45, -

VI. POST TRIAL COLLATERAL ATTACK(S):

5 Ga. Sup. Ct. Rule 27: A motion for reconsideration may be filed regarding any matter in which the
Court has ruled within 10 days from the date of decision. A copy of the opinion or disposition to be
reconsidered shall be attached. {N]o second or subsequent motion for reconsideration by the same
party after a first motion has been denied shall be filed except by permission of the Court. The
Clerk may receive any later motion and deliver it to the Court for direction as to whether it shall
be filed.

< Any witiidrawai, discharge, or substitution of drcorneys of vécord in the Tourt shidii Be
communicated to the Court in writing via the e-file system and shall include the name and number
of the case in this Court and the name and address of counsel’s client....Counsel shall provide a
copy of the notification to the client, substituted counsel, and opposing counsel, including the
Attorney General where required by law.
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(A EXTRAUGROINARY MOTTON FOR NEW TRIAL:

The Extraordinary Motion for a New Trial, filed in the convicting court, is a
post-conviction remedy in Georgia. Motion must be directed to the trial court at the first
instance’.

wom et

it Widy 2011, Westioretand Tied do Extiaoriiieiy Moiidic for Rew Tiial did Teised
pertinent evidentiary issues. Westmoreland presented a copy of the updated policy along
with affidavit and other exhibits, advising the court: "the evidence was explicitly included
in a lawsuit in a separate court on the same issue. The evidence was analyzed and admitted
herein”.

i jaie Z011, tital COUrt Tuied

"The Defendant alleges that he is entitled to a new trial because evidence of the
"Cobb County Police Departments’ Restricted Pursuit Procedures” were not
introduced into evidence. However this is not newly discovered evidence. The
record shows that Cobh Ceunty Bolice Pursuif. Pracedures.were argned at trial and
at Motion for New Trial, even though a copy was not submitted. The Supreme
Court in its decision in this case @ 287 Ga. 688 discussed these procedures in
Divisions 1 and 2 of their decision. The Defendant cannot show that the Cobb
County Police Restricted Pursuit Procedures were not known about until after

“trial. Trerefore Delenganits Motion for Wew Tiial is Gended.”
(i) Discretionary Appeal:
In Application for Discretionary Appeal, the state supreme court passed an order that:

"Recause applicant did.nof file ungil July 22,2031 his application for diseretionary
appeal from the June 9, 2011 order denying his extraordinary motion for new trial,
the application is untimely and hereby is dismissed....The applicant is granted ten
days from the date of this order, [September 1, 2011}, to file a motion for
reconsideration.”

Gy Mutiuh Tui- Recoiisideraiion

A timely motion for reconsideration was filed. An original lJawyer-client letter from
initial appellate circuit defender Turchiarelli was attached as an exhibit, to show that
counsel had advised Westmoreland that the defensive witness subpoenaed to testify at
mntinn for new trial hearing rould only testify that the nolicy ndmitted was
effective on the date of the accident. In October 2011, after considering the
Reconsideration, the state supreme court denied the motion.

(B) EXTRAORDINARY MOTION OF ARREST IN JUDGEMENT and AMENDMENT:

o P Exto¥ bF RPN JPWTE S 1 SN P o S Y X JOery e U T KPR, A S S Py vy
e Janie 50, 2611, Westioreiand fed an Trwaoidinary Motion of ATTest i Jaagen e,

challenging the sufficiency of the records and pleadings and raised pertinent evidentiary

7 See D. Wilkes, State Post Conviction Remedies and Relief Handbook §§ 13:1, 13:103, pp. 626-27,
686 (2013-2014 Ed.)



issuey. flowever, by i tine die st Amendinent {o Gie fvotion was fed, e @idd court

had ruled on original motion.
The trial court ruled that:

"[TIhere are no non-amendable defects appearing on the face of the record or
leaditigs. — T Te MidicueEi ividned by e Gidid juiy in e Cofrett aingi;
2) Each count of the Indictment charges the essential elements of the crimes
charged; 3) The Sentences imposed are correct as a matter of law; 4) The
contention regarding the Cobb County Police Department Pursuit to Policy was
previously rejected by the Supreme Court in Section 3 of its decision; and 5) There
15w etron i tlie chaige dnd o “Corgict of tideiest; Tieelore Defendyid’s Mivton

in Arrest of Judgement is denied.™ (July 1, 2011).
(i) 1st Amendment to Extraordinary Motion In Arrest of Judgement:

The 1st Amendment specifically attacked the validity of the Felony Murder conviction

i seriivice, Wit diect releieiide To Tie recuitl &

i pieadings, inciuding Grejary
instructions. On April 9, 2012, the trial court adjudged the motion, ruling that: "The 1st
Amendment to Extraordinary Motion In Arrest of Judgement having been reviewed...it is .
hereby denijed.”

{18} Piscpetionery Annasl/ Mntion for Beconsideraiion:

On May 4, 2012, the state supreme court received application for discretionary review.
However, the clerk declined to accept the application and returned it for lack of filing cost
or a sufficient pauper’s affidavit (S.Ct. R. 5).

Withioii delay Westitioteland e diacdy wottiplied, Wnd e dpplicdiavh was dotkeid’
on May 11, 2012. Consequently, on May 24, 2012, the court dismissed the application as
untimely, ruling: "the application seeks review of an order entered April 10, 2012, thus
making the application one day late.”

VII Initial State Haheas Corpus Petition (Ortoher 2011 - September 2016}

Mr. Westmoreland filed pro se state habeas corpus petition in Hancock County Superior
Court on October 28, 2011, along with two amended petitions, in which he challenged his
Cobb County convictions and sentences and raised a total of 122 —5th, 6th and 14th
Amendment of the U.S. Constitutional -- claims. These claims primarily consisted of a
plethora of evidentiary and non-evidentiary errors, constitutional issues and substantial
claims of the combined prejudicial effect of multiple errors by trial court and ineffective
assistance of Circuit Defender. Westmoreland maintained among other claims, that
substitute appellate circuit defender was constitutionally ineffective for failing to raise

10



e grounds raised in e iiscarit petition on appeal® and failing fo withdraw in-writing so
that [Westmoreland] could properly present fhis] constitutional claims in Motion for

Reconsideration to the State’s highest court. On 12/15/11, Westmoreland also filed a
"Motion for Appointment of Special Assistance of Counsel.”.

£8) TRIAL COUNSEL'S SHWABN ALETDAVTD: INTERBOGATORIES):

During the pendency of the state habeas corpus proceeding, in a sworn affidavit
administered under oath on [June 19, 2012}, Circuit Defender Marotte attested:

* He didn't know how many felony murder cases he'd handled prior to
WWestitioTelar s Case; T wis Ui ussoCiuie in Mo Grubbs ujjice duitig 77-78;
he presumed that the Circuit Defenders Office was responsible for appointing
him to the case; * he had a short pretrial inquiry with the district attorney in
the judge's office, where the judge asked if there were any pretrial issues to be
addressed; * this was a case where he was appointed at the last minute. Judge
Grabbs guve ok coniinadnce und fie Tuud (o get ready s Besi fie Could wiiiitn
that time frame; * he had less than 30 days to prepare but he had no choice
in the matter. That was the order of court and the schedule directed by the
judge; * when he took the case, he did not recollect seeing any motions filed
by previous Circuit Defenders; the file that was turned over to him had very
titiie thformation in i, vier T sotite discovery thuteriut; he had ohe
telephone conversation with the previous attorney who updated himon
what little had been done on the case; * he did not see a motion for funds to
hire independent investigator to assist the defense; he did not have formal
training in criminal investigations and accident reconstruction; he did not have an
expEr Ur pitvaie Tivestiguionr T ussisUin prepuring u defertse, "k a privide
investigator would have been nice to have”; * he did not recollect another
pretrial conference being conducted after 10-14-08; * that prior to trial he had
never read the Cobb County Police Department Vehicle Pursuit Policy; he was not
aware of a December 14, 2006 Restricted Pursuit Policy; * the issue of the policy
was first broacied on iive moining of itiad; e advised Wwesimoréiund dariig
trial that he was attempting to obtain the policy from the police department;
* he asked Rick Christian, who was sitting in on the case to try and get a copy of it;
he didn't know who actually went to the police department to attempt to obtain the
policy between Christian, his personal assistant or his secretary; * Counsel for
co-ifeferdurd wio ad Deern i e Case foi-somie period of tivee muade firm aware of
the policy; he asked counsel if he could produce the copy that he had; And he "did
this mainly because defendant requested it."; neither him nor counsel for the

& cf. Ryan v, Thomas 261 Ga. 661, 662, 409 S.E.2d 507 (1991) (“[Alttorneys in a public
Geferthers offfce aiv tu Ve trdated o aeidsers o7 o tavw Tivtn for G puiposes of tarsing
claims of ineffective assistance of counsel. As such[,] different attorneys from the same
public defender's office are not to be considered ‘new’ counsel for the purpose of raising
ineffective assistance claimsl Therefore, a defendant'’s right to raise such a claim may not
be barred by the failure of a succession of attorneys from the same public defender’s
office to raise it.”)

1
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vo-defentant befieved Qiat (v poulicy vonstiiuted d valil ori il et g
making that the main issue of the case might well have prevented a jury from
considering the lesser included offense; * it was his opinion that the policy may
have been a bearing on a wrongful death action, but he didn’t believe that it was a
defense to vehicular homicide or felony murder; * he did not recollect specifically of

“alivistg Wirstinoreiand Gat TeTedied o

o

Tertatitg G faly By attmgpiing W bidice
police on account of losing credibility, but it was possible; * he had stood/tried a
case in front of Judge Grubbs, prior to Westmoreland's non-death penalty capital
Sfelony murder trial; * he was aware of trial courts daughter dying in an auto-related
accident; stating that Westmoreland brought this issue up for the first time on the
“ritoiTting of trivd. e coresidered this v frivolvis tssue unid s wmatier of morudiiy,
ethics, and professionalism, he had no intention on filing such; * he believed
co-defendant trial strategy was that it was all Westmoreland's fault; * he did not
object to codefendants counsel closing argument blaming Westmoreland for
everything; * he did the best he could with what he had to work with;{filed

SZITIZT) See GUGA §9-14-46 ) arda .
(b) State Habeas Hearing:

(i) During the pendency of the state habeas corpus petition, Westmoreland filed several
pleadings (including, but not limited to, Motion for Production of Documents,
HiterTogaiorivs diid Severdl Arrerndiverits to Biielsy 4 ratterous diticies of evidence
(exhibits #1-58). This fact was alluded to by the Respondent's attorney at the hearing:
"there is, as your honor is probably well aware, there is I'll say voluminous

pleadings in this case filed by Westmoreland, many motions, many Amendments".

£ Arthe evidentisry hearing on April 32013, Westmoreland's substingie apnellaie

circuit defender testified and was subjected to cross-examination. Clayton testified that:

{(a) there was some sort of conflict with previous counsel but he couldn't
remember exactly what it was; (b) his appointment to Westmoreland case was
after motion for new trial had been heard and denied and case was docketed—
periting uppecd i e Georgia Stipiere Coir; 6 being appoiited so Tate i e
case, "in a sense" presented special and unique challenges to his representation
and it was unusual to be appointed at this part of the proceeding; (d) the
belated appointment did have a bearing on his legal analysis regarding
ineffective assistance of counsel claims; (e) he would have done things
Gifferenity thin Gre vt attoi ey fad T ad tie vase frorriie sution Tor
New Trial; (f) he was sure that he would have raised question of ineffective
assistance of trial counsel claims differently than he would if he had been
appointed counsel at the beginning of Motion for New Trial; (g) he did not
have a chance to make the record for appeal and had to essentially write his
Hiriel based vn e recuinrd dratwas ivade by Tre priot public defender; (5 ki
preparing for the appeal, he spoke to Westmoreland's former attorney, discussed
the case with Westmoreland, and researched the Cobb County pursuit policy; (i) he
did not see a way to file an extraordinary motion for new triai based on the outdated

iz



“geivle pr SUl policy being nid aded i tie vrighdl iotvn Tornew il Hevinse by
the time he came into the case, the appeal had already been docketed in the georgia
supreme court and trial court was without jurisdiction to hear such a motion at that
point; and (j) he felt that he raised the most viable and meritorious issues on appeal.

{ii}) During the hesring, the Respandent presentad.the ot with.the staies posiirisl
briefs which Westmoreland had seen for the first time, but didn't object to the delay at
the hearing. The state habeas judge requested post hearing briefs from both parties.

(iv) At the conclusion of the hearing, the court informed Westmoreland, that he had the
file of ever) 1ot had been st d and fi
particular brief. He acknowledged the he was looking at it right then and noted that it was
very thick, and that he was going to take it with him that day (4-3-13) and go through.
evervthing that's filed in the case and once he was done, he would then make a decision.

pen mped and filed in the case. and it included a

(v) A week after the hearing, Westmoreland received Respondent’s "Return and Answer”

X

higagt five U3 fiidh, @ddiess

.

ig (IG5Y ol (122 eoitstitaiivied cdaiiis. Grotumds 88 i

105-122 were not addressed or defended by the Respondent.

(vi) Westmoreland filed his post hearing brief suggested by the habeas judge, along with a
motion for a hearing pursuant to State Habeas Corpus Act®. A hearing was subsequently
set for Novemeher 20, 2013, However, while present af the convthouise awriting
scheduled hearing, the 'correctional officer' advised Westmoreland that the judge said
[the] case was "rescheduled” or "postponed” to another date. Westmoreland insisted
that the correctional officer advise the habeas judge that as a pro se litigant, [he] wished
to address the court. The officer declined the request.

Iy Fittal Oider vil Claiiis Rafsed Tl Petidvii:

In the final order drafted by the state and adopted by the state habeas court as its own, on
ground(s): [(1-2), (5-8), (11-21), (23-29), (31-68), (71-80), (94-95), (97-107), (109-110),
{*112}, (114), (116-118), (120), {*122}], the habeas court concluded that "regardless of

wheather these claims were timely raised a1 trial under the velevant nracedure e these

claims were not raised as error on appeal. Thus, they are procedurally defaulted under
0.C.G.A. 9-14-48 (d)". The order also concluded that:

"Westmoreland has failed to offer any evidence and has thus not met his
burden to show cause in the form of ineffective assistance of counsel at the
“appeiiate Teve o Taililie o faise Tiese vit dpptal dinl 10 e¥tablisty prejudice Dased
on the procedural [rule]. Westmoreland has thus failed to overcome the
procedural bar to consideration of these issues. Accordingly, ground{s} provide no
basis for relief”.

The order alsn acknowledged that "Westmoreland filed a motion far reconsideration,

9 0.C.G.A. § 9-14-47 provides in pertinent part: [wlithin 20 days after the filing and docketing of
petition...or within such further time as the court may set the respondent shall answer...the
petition. The court shall set the case for a hearing on the issues within a reasonable time after the
filing of defensive pleadings. ("defensive pleading” filed two days after the hearing);

13



Wiitcht was deriied Ui jidy £6; 2650 id.

(¢)(1) The adopted order further found that "Westmoreland failed to question
appellate counsel on the issue of failing to withdraw in writing at the evidentiary
hearing. Thus, he failed to meet his burden of proof to show that appellate counsel

was ineffactive.,  Accordingly, gromd.f) provides.no hasis for zalief”

R C R C R

(c)(2) Evidence filed in state habeas proceeding included, but was not limited to:
All pro se post-conviction collateral attacks and dispositions of actions, Sworn
Affidavit/Interrogatories from trial Circuit Defender David S. Marotte,
client-lawyer correspondence between Turchiarelli and Westmoreland
client-lawyer correspondence from Clayton to Westmoreland enclosed with denial
of direct appeal, Westmoreland's correspondence to the state supreme court clerk
including Motion for Reconsideration and response from the clerk advising that
counsel had to withdraw in writing. Westmoreland v. Johnson, Case No,

-31-H¢-034 Hancock Counsy Superior Court: {decided June 27,2014: Re-Entered
October 6, 2015)

(d) Certificate of Probable Cause:

Under circumstances, Westmoreland filed multiple Certificate of Probable Cause's (CPC)
et starte suprere codrt, Tldines indhaded u;the stwte Tiabéas Wun faied Wy imeet ihe
requirements of 0.C.G.A § 9-14-49, when it adopted the state's proposed final order
verbatim which was arbitrary and capricious; and Westmoreland (2) reliance on the
court's well-reasoned and established habeas precedent in Ryan v, Thomas. 261 Ga. 661
(409 S.E.2d 507)(1991), where the court made it clear that different attorneys from the
satie public defenders ilice dre ol To Tre toisifered “mew cotinsed Torthe puipose of
raising ineffective assistance claims. Therefore, a defendant's right to raise such a claim .
may not be barred by failure of a succession of attorneys from the same public defender’s

office to raise it. Subsequently, Westmoreland raised claims, including, but not limited to:

{i).Canflict of Intevest with the Civenit Defenders. Office; fil) Vielation of Bight to
be Present at Critical Stage ("Makeshift” Arraignment); (iii) Conflict of Interest
- Trial Court and Trial Counsel; (iv) Conflict of Interest — Trial Counsel and
Codefendant Circuit Defender; (v) Prosecutorial Misconduct/Brady Violation (Trial);
(vi) 6th Amendment Confrontation Clause Violation; (vii) Merger/Void Sentence
{serivas ijary by Veldcley, (vl Treglfective Assistance of fitial and Substitul
Appellate Circuit Defender; (ix) Insufficiency of Evidence/Felony Murder
(Burglary) (cite— Jackson v, Yirginia); (x) Due Process and Equal Protection
Violation when court omitted unambiguous language from state statutory provision
O.C.G.A. § 40-6-6(d)(2); (xi) Trial Court Abuse of Discretion -- Extraordinary Motion

Fome o SR a®

foir Few Friut; (kb Clniudaive EiroiSpuliaiivn (Due Process)y; (il Conitiet of

Interest - Respondent’s Attorney (Attorney General Samuel S. Olens); (xiv) Violation
of Habeas Corpus Act — 0.C.G.A. § 9-1447; (xv) Ineffective Assistance of Counsel -
Inadequate Preparation and Investigation for Trial (cite- Strickland v,
Washington); (xvi) Habeas Court Final Order Verbatim was Arbitrary and

N

14



ki

Chigritivus (e Frocessy; (ovil Vivtaiion ol Kight (0 De Preseacai Criticul Stage

(Undisclosed Pretrial Hearing); (xviii) Double Jeopardy and Due Process Violation
(Burglary, Eluding a Officer and Vehicular Homicide — Felony Murder} (xix)
Inadequate Notice; (xx) Trial Court Error (Applying res gestae in Order Denying
Motion for New Trial); (xxi) Double Jeopardy/Due Process (cite- Apprendi v, New
jJenmesy; AR 1l Coart Error-- ExUiutrdinay Iotion for New ity (T Derdat
of Counsel at a Critical Stage (Trial); (xxiv) Inadequate Investigation and Preparation
for Trial; (xxv) Camulative Errors/Due Process Violation; (xxvi) Prosecutorial
Misconduct/ Brady Violation — State Interference (Motion for New Trial);

The (CPCY was deniad by the Sunreme Cours nf Genngia, withont particulanly addressing

any of the issues raised therein. Westmoreland v. Johnson Case No. S16H0557. (decided
September 6, 2016).

VIII. FEDERAL HABEAS CORPUS PROCEEDING:

WA

Tre May 2614%8 Westwreiana fed pio-sk 286:3:8§ ZZqueuuun it Vrdied Siaies
Northern District Court of Georgia, which was amended to add a total of (62) claims
maintaining - 5th, 6th and 14th Amendment of the U.S. Constitution violation (i.e.,
Due Process, Equal Protection, and Ineffective Assistance of Trial and Initial
Appellate Counsel(s)). Grounds maintained among other claims, that substitute
appeitate dredin tefenderwas constitutivitedty tnefleciive foi- Taitig o (i taise tordlict of
interest with circuit defender's office - as the 7th appointee in case; (ii) failing to review
the entire record to raise core constitutional violations on Westmoreland's only appeal as
of right; and (iii) failing to withdraw in writing so that [Westmoreland] could properly
present [his] Motion for Reconsideration to the State’s highest court.

{&)y tir Tty Tedétal pediion, diing viver pleadings, Westiwreland agaticteqaesied

"Appointment of Counsel" and an "Evidentiary Hearing".

(b) Respondents responded to these claims arguing that Westmoreland's claims were
procedurally defaulted, meritless and untimely.

) A& Uiited Staies RMagisiraie judge prepdared a Repuit d@ind Reconianendauon (Rexy
6/26/19, which took the position that the state habeas court similarly determined
Westmoreland's grounds (6-22 and 26-47) to be procedurally defaulted, and ruled, "again
Westmoreland has demonstrated no basis for overcoming his (own) procedural default.”

{d) Westmoreland submitted written.objections.to Magistnate's. 'R.A.R"), amang other
contentions, that the Magistrate mis-characterized [his] Brief as raising additional facts
and argument and [his] "Reply” untimely. The (R&R) noted that “Westmoreland offered
no other factual support for grounds in his petition.” Westmoreland objection was based
on the fact that after the case was remanded back to the District Court!?, the Respondents

filed a-Second Ardended Aliswer-Resporce arid Briel. fnvesponse, Westimorelaid fited his

10 State habeas petition was "pending” in state court when Petitioner filed U.S.C. §2254 petition.

11 Cf. Westmoreland v, Warden et.el., 817 F.3d 751 (11th Cir. 2016).
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iUStpuge Repuiial and Suppurtiig Briel ™, dnd «i G dine of tie'Tilng, Gie Magistiaie
clearly did not make any reference to the timing, factual content or format as it did in the
(R & R). In fact, she stated in a previous Order that she would "review and consider” the
Rebuttal and Supporting Brief submitted by Westmoreland. Westmoreland also asserted
that all grounds in the petition raised federal analogous provisions of the U.S.
Coitstitutivinal guaidiniees al were vivlaiwd, witle tie ""sammiffi‘r‘igy’a'd&"’fcieari*y '
articulated what a pro se layman, believe to be the facts that establish the claim(s)
independently. Furthermore, the brief set forth a more detailed legal argument and
citation of constitutional authority for each ground.

approved and adopted the R&R) as the opinion of the Court. The District ]udge further
held that Westmoreland "has filed Objections to the Report and Recommendation but
fails to provide any basis for the Objections. '[Westmoreland] claims of ineffective
assistance of counsel based upon a ""conflict of interest”’ are totally without merit.” "[H]e

k S —

fails to state @iy Dasis 16T gver corning tie Mags

ks g i

T atE )uugc"s Ty luulsb Gi px rovedaral
default as to the vast majority of his claims. ‘Claims of errors of state law by the Georgia
Supreme Court and the state habeas corpus court fail to furnish grounds for habeas

relief...[TThe Petition is Denied.” Westimoreland v. Johnson et.el. Case No.
1:14-¢cv-01315-TWT-CMS (decided July 31, 2019),

{fj Westnoreland requesied a CUA qd e Disivicl Cowt denmed tios moiton un 8/1/i5. A
. timely notice of appeal was filed and Westmoreland was permitted to proceed In Forma
Pauperis.

(g) A timely application for a certificate of appealability was filed in the U.S. Court of
Anneals for the 11ih Cirenit. This.applicatinn. assentislly suhmitterd. that COA.shanld've
been granted because reasonable jurist could've debated and agreed that Westmoreland
stated basis for overcoming the District Judge's findings of procedural default as to the
vast majority of his claims, and that issues presented were adequate to deserve
encouragement to proceed further, because:

187 L.EdL2d 272, 560
U.S. 1 (2012); (ii) Ineffective Assistance of Initial Appellate Circuit Defender; (iii)
STATE INTERFERENCE during motion for new trial; (iv) PRETRIAL IMPUTED
CONFLICT OF INTEREST: {Cit.] Powell v. Alabama, 287 U.S. 45 (1932), (Georgia
Rule of Professional Conduct 1.7), Rule 1.10(a), and Gmmn_g._‘ﬂmmxgm._w 2

i d i d Ny e e

G Thve .3 Supreme Couit precedest (i fii

B 355 1503y, vy Catist dind Piejadice AHulysis;
446, 60 S.Ct. 321, 322, 84 L.Ed. 377 (1940); (v) Ryan v. Thomas 261 Ga. 661 (409
S.E.2d 507)(1991), for the proposition that, a defendant's right to raise such a claim
may not be barred by failure of a succession of attorneys from the same public
defender’s office to raise it; (vi) Sixth Amendment rights violated when trial
cUiel Enitively Taied tu Subject e PLosecuiors dase to & meaningiud adveisacial
testing; (vii) Brady violation; (viii) the state court's 'fact-finding procedure,’
'hearing,’ and 'proceeding’ were not 'full, fair, and adequate; (ix) the state
habeas court adopted the state’s proposed final order verbatim which was

-
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arbtirary and capricioas; (s incorsistent applicaiion of Gie staie provedural
default rule because the extraordinary motion for new trial is a post -conviction
collateral attack filed after the case has been affirmed on direct appeal; (xi) RIGHT
TO BE PRESENT AT CRITICAL STAGE (ARRAIGNMENT); (xii) INSUFFICIENCY
OF EVIDENCE [FELONY MURDER-BURGLARY]; (xiii) On direct appeal, the
adjudicaiion resuiied in a decision thai was conirary {v cearly esiablisited federal
law, as determined by the Supreme Court of the United States (Jackson v. Virginia.
supra. and Strickland v. Washington supra.); (xiv) the state supreme court
dilatorj omitting "crucial” context from statute utilizing quotations and
ellipsis; (xv) SPOLIATION!Z and (xvi) Equal Protection inquiry when an
Ulu:(V“‘IUdI ofa defexent race— 11 die sare CUL[I[(y— LUII[I((:(!.[EL[ TS buﬂbtanuauy'
indistinguishable from convictions challenged, and the disposition of the case was
shockingly contrast.

(g)(1) On 9/9/19, the District Court (Judge Thomas W. Thrash) denied the C.0.A. explaining
that "Westmanreland has not made a suhstantial showing of a denial of his ronstitutional
rights. Therefore, the Westmoreland's Motion for Certificate of Appealability is DENIED."

Westmoreland v. Johnson et.el.. Case No. 1:14-cv-01315-TWT-CMS (decided July 31,
2019),

(h) On 2/25/20, the Eleventh Circuit (Judge Robert J. Luck) denied the application for a
certificate of appealability and explained:

“To merit certificate of appealability, an appellant must show that reasonable
jurists would find it debatable both (1) the merits of an underlying claim, and (2)
the procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c)(2); Slack v.

4, 32505, 475,478 (cuuw Aty Westinoreland's Hivdoir toi Certificate of

appealability is DENIED because he failed to make the requisite showing.”

Westmoreland v. Johnson et.el,, Case No. 19-13759 (decided February 25, 2020

~ (i) Westmoreland filed a timely Motion To Reconsider, Vacate Or Modify Order Denying
Certificaie O Appealability virtually eiiphasizig Ge satie Poliits o8 e Applicidon for
C.0.A. and reiterated several of this Courts holdings, including, but not limited to
Martinez v. Ryan (2012), Jackson v. Virginia (1979), Davis v. Alaska, 415 U.S. 308
(1974), Pension v. Ohio, 488 U.S. 75 (1988), Powell v, Alabama, 287 U.S. 45 (1932),
Strickland v, Washington (1985), (Due Process, Equal Protection, Ineffective

X

Assistative of Cotitivel dnd Coniiict of Tniteresty amd Ty Couwts iriterfiretation of
Article VI of the U.S. Constitution. Westmoreland points out that the Supremacy Clause
dictates that his claims were ripe to be heard as well as granted'because any conflicting
provisions of state constitution or law could have been easily resolved.

(i) The Motion To Recnnsider, Vacate Or Modify Order Denying Cerfificate OF

Appealability was denied on June 11, 2020, Upon review, Before Circuit Judges Grant

12 The intentional destruction, mutilation, alteration, or concealment of evidence usually a
document. If proved, spoliation may be used to establish that the evidence was unfavorable to the
party responsible. Black's Law Dictionary (9th Ed. 2009)
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st Cowit, Westitoreldnd's niution T recoisider ation was DENTED ruliig

“and ek, B

"he has offered no new evidence or arguments of merit to warrant relief".
IX. INITIAL WRIT OF CERTIORARI IN THIS COURT

Mr. Westmoreland filed a Writ of Certiorari in this Court, challenging the decision of the
Uited States Cotrt Of Appeals Tor the Bleveni - Cireadl. Several perindin Fedeial
Constitutional Questions were presented, along with arguments and evidence supporting
federal claims. Both Strickland and Lane were cited in Writ. Subsequently, the Writ was

denied. See Westmoreland v. Johnson et.e}, Case No. 20-5729 (decided November 2,
2020).

AN s e a BSE R A Yy a0y I EVRET BFIRTARARY
K. SECTOND STATE HABEAB TOREUS PLITaaON

In February 2021, Mr. Westmoreland filed a petition for writ of habeas corpus in Dooly
County Superior Court -- raising numerous distinct instances of deficient performance by
trial Circuit Defender and error by the trial court - relying primarily on unambiguous
‘holding in Eane and the Jurisprudence nf clearly estahlished federallaw. (ie.Due.
Process, Equal Protection and Effective Assistance of Conflict-free Counsel).
Westmoreland's cumulative error claims were supported by (verified petition, traverse,

L ALiaciments 4D tuie appeiiai 1L d nae orn

documentary evidence), incorporated by reference in his petition. The Respondents filed a
Motion To Dismiss the petition as untimely and successive, asserting that “that motion
need[ed] to be heard and disposed of before any merits . . . consideration can be done in
this matter.”

At tire state Tialieas Tidaiimg, vt Respundents Motivin to Disiuss «s Uiiiiely antifor
Successive, Mr. Westmoreland maintained that his constitutional claims were presented
in accords with State v. Lane 838 S.E. 2d 808 (2020) and the accumulation of errors. The

Respondents argued this Court's precedent in Strickland v, Washington for the
proposition that Georgia Court's have always considered the accumulation of errors. The

siate faveds juilge Hilited Te Teating o addvesSing the Respondertis Tiotn 16 disAnss,
and wanted to conduct his "own research”, compare both cases @i.e., Strickland and
Lane) and arguments, before further ruling (i.e., a "merits hearing”). Subsequently, the
state habeas court dismissed the petition as successive and/or untimely. The adverse
ruling was entered in this action on October 4, 2021. Westinoreland v, Smith / Ward

Case No. ZIDVHOZT. Dovty Cotiity SUpetior-Cou

XLI. Certificate of Probable Cause Georgia Supreme Court (* October, 13, 2021 - July
15, 2022; pending)

Mr. Westmoreland timely and adequately filed a Notice of Appeal with the Dooly County
StpeirtorSot Therk (o tralsidi iy ERTIRE Tile ini e Casy, Wi cerk of Gevigla

Supreme Court) Westmoreland v. Smith / Ward(Civil Action No. 2Z1LDV-0021). On
Octoher 13, 2021, the Certificate of Probable Cause was docketed in the Georgia Supreme

18



Cort, inctading pruposiiion of severat véry i.;r'ii"ii;*iii"Fé‘xi‘éi"rzi"fiﬁz&’iiiiii'ﬁhwf
Questions. Mr. Westmoreland also immediately requested oral arguments and motion to
exceed page limitation on brief; Though no official notice had been provided by the court
of last resort, the online docket on the Georgia Supreme Court website apparently showed
Mr. Westmoreland's case was placed on the Fehruarxy 2022 "Calendar”. Mr.
Westiureiand ulso timely fited (47-paigey Bried in Sappoit of Ceriificate of Probibie Catsé,
"arguling] to the reviewing court that [he] is entitled to a new trial based on the
cumulative effect of errors outside of the evidentiary context, explainfing] why the
approach that [the Georgia Supreme Court] adoptied] should be extended beyond
the evidentiary context....[and] explain[ing] to the reviewing court just how
Westmorelund wus prejudiced by Gie cunaluiive gfjeci of wiudtipie €rrorsT {Lane,
supra); including proposition of several very critical Federal Constitutional
Questions.

The Georgia Supreme Court did not make a decision on Mr. Westmoreland's Certificate of
Probahle Canse within the twn-term imitatinn.mandated by Axt. m»:_.‘Saa,v»IX,:.c,.:!?;aan IE.of
the Georgia Constitution. The last day to render a decision was july, 15, 2022, at that point,
the Georgia Supreme Court lost jurisdiction to review and decide Mr. Westmoreland's
Certificate of Probable Cause. The state court non-attentive decision-making approach
still fail to address whether Mr. Westmoreland adequately took advantage of the rule that
theCoutt AAUpted i Laie, as & @i ecity 7 elates 16 ot eviaeivaiy aivd
non-evidentiary contexts’, and federal constitutional claims. Therefore, it's clear that
there is no other place to seek remedy, because the state court of last resort no longer has
jurisdiction to hear Westmoreland's Certificate of Probable Cause. Westmoreland v,

Smith / Ward Case No. S22H0255. (* July 15, 2022).

-
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RFHestHon Gie:

Prior to February 10, 2020, Georgia [Supreme Court] had repeatedly l{eld that although
the combined effects of trial counsel's errors should be considered together as one issue,
it remains the case that “[t]hls State does not recog'ruze the cumulative error rule” [and] 'it
do.natconsideribhe r;enmmze nrm d alatfest ofnuaitinle sooors hy the trialenanrt, or the

collective prejudicial effect of trial cqurt error and ineffective assistance of counsel”;

The Question is: If a State court overrule all of its prior precedent forbidding courts

from:consideration of the- cumulative | préjudlce of muluple errors-at trial which

-~ - —conflicted with (S_m.cklanﬂ_mﬂashmmﬁshould a-Stateprior-blatantdisregard—— - .. _ _
Jor clearly established federal law be discounted at the expenses of Petitioner's

Federal Due Process, Conflict-free Assrstance of Counsel and Equal Protection
guarantees?

- ~ AR
SRS
Mr Westmoreland seeks rev1ew ofa state court s dlsrmssal of his meffecnve assmtance of
counsel claim, and the dec151on was "contrary to; mvolved an unreasonable application
of " Strickland and its progeny; and rested "on an unreasonable determination of the
" fa,r.m Jnlight of the evidenge, nr,espntpd Andhe State oourt, pm;zpp.dmg

4

The Sixth Amendment right to counsel exists to protect the nght to a fair t.mal Strickland,
466 U.S. at 684. It is common sense that the accumulatmn of multiple errors can render a
trial fundamentally unfair. Strickland thus instructs that counsel’s errors must be
considered together, requiring courts to assess “counsel’s errors” (plural) and analyze
“the totality of thie evidence before the judge or jury.”I&. at 695 (emphasis added).

C . ‘)1

0

draers oo g

'(‘71(‘271’01:.04\1, e Gevrgia Supine Cotie eid HrSia

BEBBE 2865 {AGZTJ')'

) (1)‘To date, we hav_e censidered the cumuJat{ve effect of certain .types of errors, in
particular counsel’s errors that amount to deficient performance — because
ineffective assistance of counsel is a federal constitutional claird, and the United

trickland.y. Washineton 466.
U.S. 668, 687 (104 SCt 2052, 80 LE2d 674) (1984) (explalmng that reversal on
ineffective assistance of counsel grounds “requires showmg that counsel’s errors
were so serious as to deprive the defendant of a fair trial” (emphasis added)). But

, we have sald repeatedly that “this State does not recogmze the cumulanve error

States Supreme Conrt has told ns.that we st See S

-’l’u. BB 4,

e — me&i"ﬁﬂg‘ﬁia" foedio ot uisiaer the coiertve Pk Prefadicat efector
multlple errors by the trial court, or the collective prejudicial effect of trial court
error and meffecﬂve assistance of counse). See eg, Gxaml._s_mm, 305 Ga. 170,
179 (S) (h) (824 SE2d 255) (2019);
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Freerie ™, provided dreve Tras e cartipliance witiv provedut al refuiverients. Ga. Sap. T
R. 36. The Georgia Supreme Court shall either grant or deny the application within a
reasonable time after filing. 0.C.G.A. § 9-14-52(b)'°. (emphasis added)

On Qctober 13, 2021, Mr. Westmoreland Certificate of Probable Cause was docketed in
the Genrgia Supremea Conxt, including pronasitinn of several very criticol Faderal
Constitutional Questions. Mr. Westmoreland also immediately requested oral
arguments and motion to exceed page limitation on brief; Though no official notice had
been provided by the court of last resort, the online docket on the Georgia Supreme Court
website apparently showed Mr. Westmoreland's case was placed on the Fehruary 2022
CRIERGETTEE M. Westrioteland alse taniely fied W4T pagey Briet i Bupporcet Terificate
of Probable Cause?’, "arguling] to the reviewing court that [he] is entitled to a new trial
based on the cumulative effect of errors outside of the evidentiary context,
explainfing] why the approach that [the Georgia Supreme Court] adopt[ed] should
be extended beyond the evidentiary context....[and]explain[ing] to the reviewing
CUCrE FUST oW TWeSTritoirliuid Wuspreju&%ce& Dy iré-coaidduiive effeciof muﬁ:pie
errors” (Lane, supra); including proposition of several very critical Federal
Constitutional Questions.

Mr. Westmoreland has properly and adequately alleged violation of federal law (i.e.,

Strickland v. Washinaton {1985): Jacksan.y Virginia {1979)). Federal Constitution.

(i.e., Due Process, Equal Protection, Effective Assistance of Conflict-free Counsel)
and this Court's interpretation of Article VI of the U.S. Constitution. Westmoreland points
out that the Supremacy Clause dictates that his claims are ripe to be heard as well as
granted because any conflicting provisions of state constitution or law could have been

V.PREJUDICE FLOWING FROM COUNSEL’S ERRORS UNDERMINES THE RIGHT TO A
FAIR TRIAL

‘e aceunratation of waadiiple errocs By foial coursel undertimes a deferdands right tv a
fair trial. The Georgia state courts thus erred in declining to consider the cumulative
prejudice flowing from counsel’s many errors.

15 See Brown v. Crawford, 289 Ga. 722,715 S.E.2d 132, 85 A.L.R. 6th 699 (2011) (Prison
pitigation Kefoitin Act Teuires Sapieite Couit toengage i a tscieiinary revew
process concerning an appeal from the habeas court's denial of relief to a prisoner held
under sentence of a state court of record, thereby making unauthorized a direct appeal
from the denial of a post-trial habeas petition);

16 Based on this information, appeal was entered on the court’s docket for hearing (i.e.,
“"calendar") during the December 2022 term, and the last working day of the next term -
the April 2022 term - was July 15, 2022. Thus, the exact deadline for an opinion was July
15, 2022, and final decision was july 29, 2022.

7 ("But in the rare case in which the application of different standards makes a difference
in the outcome, the parties should brief the issue of how the standards interact in that
particular case.”) Lane, supra.
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“Tifive Sixdr Rrvendmert ug’m PoClulisel-eXists, and is'meeded, i ordério provec e
fundamental right to a fair trial.” Strickland v, Washington, 466 U.S. 668, 684 (1984).
Accordingly, “[t]he benchmark for judging any claim of ineffectiveness [is] whether
counsel’s conduct so undermined the proper functioning of the adversarial process that
the trial cannot be relied on as having produced a just result.” Id. at 686. To succeed on a
et ot trelfettive assisiice, Tre Fefentant st shiow T (i) couisens peifoiitence
was deficient, and (2) the deficient performance prejudiced the defense. Id. at 687. The
first component “requires showing that counsel made errors so serious that counsel was
not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.” Id.
The second component “requires showing that counsel’s errors were so serious as to

i

Hepiive tite el ol a fuli Widl, 4 tidiwitose vesuli sretiable. 1d.

“[Clommon sense dictates that cumulative errors can render trials fundamentally
unfair.” Williams v. Anderson, 460 F.3d 789, 816 (6th Cir. 2006). The accumulation of
multiple errors can undermine confidence in the outcome of a trial to the same extent as
a single reversihle evror. See Comulative Fffect of Evrors. 5.Am Jur.2d. Apnpellate

Review § 668 (May 2013).

Because the cumulative effect of several errors can render a trial unreliable, Strickland
repeatedly instructs courts to consider counsel’s “errors,” “deficiencies,” “acts,” and
“omissions”—all in the plural!®. This language makes clear that courts must assess the
prejudice flowing from counsel's errors, in the aggregate, in determining whether “there
is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” 466 U.S. at 694 (emphasis added).

Strickland further states that in weighing whether the factfinder would have had a
Teasiabie douitiespecting gullt disent Couisels ertols, courts Tist consider e

totality of the evidence before the judge or jury.” 466 U.S. at 695 (emphasis added). Again,

18 See, e.g., 466 U.S. at 687 (demonstrating deficient performance “requires showing that
counsel made errors so serious that counsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendment” (emphasis added)); id.
{ernunsirating prejudios “reguires siowing drat coursels-errors were so serivas as v
deprive the defendant of a fair trial, a trial whose result is reliable” (emphasis added));
id. at 690 (“A convicted defendant making a claim of ineffective assistance must identify
the acts or omissions of counsel that are alleged not to have been the result of reasonable
professional judgment.” (emphasis added)); id. (“The court must then determine
whether, in light of all the circumstances, the identified acts or omissions were outside
the wide rangenf prefestienally competertassictance.” fomphacic added)); id.ar £84
(“The result of a proceeding can be rendered unreliable, and hence the proceeding itself
unfair, even if the errors of counsel cannot be shown by a preponderance of the
evidence to have determined the outcome.” (emphasis added)); id. at 695 (“When a
defendant challenges a conviction, the question is whether there is a reasonable
probability that, absent the errors, the factfinder would have had a reasonable doubt
respecting guilt.”) (emphasis added): id. at 636 {“Taking the unaffected findings asa
given, and taking due account of the effect of the errors on the remaining findings, a
court making the prejudice inquiry must ask if the defendant has met the burden of
showing that the decision reached would reasonably likely have been different absent
the errors.” (emphasis added)); id. at 697 (“[A] court need not determine whether
counsel’s performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies.” (emphasis added)).
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s Tt at@on requiies codrts o takea wiiolisdoview ol e proceediings i e effect

of counsel's errors on those proceedings.

Two factors make this petition an ideal vehicle through which this Court can clarify the
necessity of cumulative review under Strickland. First, the question is cleanly presented
hecanse fi)ihe Georgia Supreme Courd. declinad.se comulate prejndice and. ().
cumulative review would have made a decisive difference in this case. Second, because
this petition comes to the Court directly from the Georgia state courts rather than
through federal habeas proceedings, AEDPA does not complicate the Court’s review.

Did the state court violate federal Due Process and Equal Protections guarantees in
disniissing habeas petition as untimely and / or successive, when evidence is
presented during the proceeding that Petitioner acted in a reasonable and diligent
manner to uncaver the legal gronnds npon. which be seeks toxely in.an.allegedly

successive petition?

ARGUMENT

4y Consideraiiun ui *Dae Diligernice,” “Reasvnalie Tiiigenve,™ or Witeiirer Facis
Were “Reasonably Available”.

Georgia Habeas Corpus Act (i.é.; 0.C.G.A §§ 9-14-1(c); 9-14-40 to 9-14-53) makes direct
reference to terms such as “due diligence”, “reasonable diligence” and “could not _
reasonahly have heen.rajsed. 19 Snliherally construed, ronsideration.of. ;553_33.9 Ailigence.”
“reasonable diligence,” or whether facts were “reasonably available” involves the same
basic analysis: whether a Westmoreland has acted in a reasonable and diligent manner
to uncover the legal or factual grounds upon which he or she seeks to rely in an allegedly
untimely or successive petition.

o thre Respordenis clatnt of successiveress widec O .CGA § 5 145758, Wi Westitoretand

maintained that looking to analogous federal law and holding that overcoming
procedural bar of 0.C.G.A § 9-14-51 requires showing that factual or legal basis for claim

19 See Black’s Law Dictionary (11th ed. 2019) (defining “due diligence” in part as “[tlhe
diligence reasonahly expected from, and ordinarily exercised by, a person wha seeks to
satisfy a legal requirement or to discharge an obligation. — Also termed reasonable
diligence; common diligence.”).

20 "All grounds for relief claimed by a petitioner for a writ of habeas corpus shall be raised
by a petitioner in his original or amended petition. Any grounds not so raised are

waived unless the Constitution of the United States or of this state otherwise requires or
WSS &Y JUdge to- Wit e peation 15 assigied, oi considering & Subselueiit pettor,
finds grounds for relief asserted therein which could not reasonably have been raised in

the original or amended petition."
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97 ¥, g

Pas ot Tedsonality dvaliabie® ook readily discoverable® o Westinorelaid. Litre
(2020) holding was the legal basis for federal constitutional claims raised in second
habeas petition. Likewise, to the Respondents claim of untimely under 0.C.G.A § 9-14-42
(c) (1)2!, Mr. Westmoreland maintained that Lane (2020) holding presupposes subsections
(c) (4), which provides that the limitation period begins at “the date on which the facts
Suppoiting the datins presented ol frave Peen Escovered tirough e exercise of doe
diligence.” 0.C.G.A § 9-14-42 (c) (4). See generally, (c) (2) and (3). All claims raised in
second petition were included in initial habeas petition, with the exception of primary
"cumulative error" argument. The habeas order also held "[t]here has been no change in
the facts or the law since relief Was denied in Petitioner's prior habeas corpus case.
Hevordlngly, Wt grournds vaised i u‘repie’ae’ru}fdiredan-?ﬁuunar&f disitiissed, afternaitvely,

as successive.

Mr. Westmoreland submits that the record in this case shows that [he] has alleged
sufficient facts to survive a motion to dismiss. Taking Mr. Westmoreland's allegations as
true, thel hasmade a. snfﬁniém showing at.this:stage that:he could ot have discavered
the facts underlying his cumulative error claim at an earlier time through the exercise of
due or reasonable diligence. The habeas court therefore erred in dismissing this claim.

Westmoreland further contends that his pro se' continuous pursuit of trial court errors
and trial Circuit Defender's ineffectiveness, since immediately after direct appeal -- up
until roughly a year after State v, Lane??> and no other proceedings were pending
challenging the Cobb County conviction and sentence, — constituted due diligence within
the meaning of OCGA § 9-14-42 (c) (4), and that this claim could not reasonably have been
raised in his original petition under OCGA § 9-14-51.

it Westintorelamisobnadés hat Thee] ras-alfeged Tacts Shivwing growm®s Tor relil widch

could not reasonably have been raised in his original habeas petition and which could
not have been discovered by the reasonable exercise of due diligence. This is sufficient to
satisfy the requirements of 0.C.G.A §§ 9-14-42 (c) (4) and 9-14-51, to withstand a motion
to dismiss, and to entitle him at least to an evidentiary hearing on these allegations.

Question Three:

Does the state court dismissal of habeas petmon as untimely and/or successive conflicts
; 5, 805, stice Toigniores iat Tiv
sullivan, 446 U.S. 335 (1980), the Court established that [tJo show ineffectiveness, a

petitioner must demonstrate that his defense attorney had an actual conflict of interest,

W

“wWith iy Co al’s decistonta <ot

1 0.C.G.A § 9-14-42 (c), enacted in 2004, provides a four-year limitation perlod on petmons
for ttereas cUrpus fror J.eu.ury LUI(vtLhuna, wiidh Tour poleuudx dabes frorwwich the tane
may begin to run.

22 (Lane was ruled on February 10, 2020; Petitioner filed instant petition February 15, 2021,
in Dooly County Superior Court, Georgia.)
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ARGUMENT.

E Undiscloced Imnormisgible Tan mpfmi Conflict of Inte, abh.Connty Civenit
Defenders Office // Trial Court and Trial Circuit Defender:

The right to a fair trial is a bedrock principle of the American criminal justice system.
See Strickland v, Washington 466 U.S. 668, 684-85 (1984). The right to the assistance of
counsel incorporates — and depends on —the right to conflict-free counsel. As this
Court held in Bonin v. California, 494 U.S. 1039, 1044 (1990), "{tjhe right to counsel's
undivided loyalty is a critical component of the right to assistance of counsel; when
counsel is burdened by a conflict of interest, he deprives his client of his Sixth
Amendment right as surely as if he failed to appear at trial." See McMann v. Richardson,
397 I1.S. 7598 {1970); Waond v. Genvgia 45011.5. 261 (1981): Hollowav v Arkansas 435 11.S.
475 (1978); Mickens v. Taylor, 535 U.S. 162 (2002).

Ineffective assistance of counsel claims in the conflict of interest context are governed by
the standard articulated by this Court in Cuyler v, Sullivan, 446 U.S. 335 (1980). Cuyler
establishes a two-part test that used to evaluate whether an attorney is constitutionally
ineffective due to a conflict of interest. To show ineffectiveness under Cuyler, a petitioner
must demonstrate: (a) that his defense attorney had an actual conflict of interest, and (b)
that this conflict adversely affected the attorney's performance. To satisfy the “actual
conflict” prong, a defendant must show something more than “a possible, speculative, or
merely hypothetical conflict.” This Court noted that it would not find an actual conflict of
interest unless appellants can point to specific instances in the record to suggest an actual
conflict or impairment of their interests. The Court concluded that [a]ppellants must
make a factual showing of inconsistent interests and must demonstrate that the attorney
made a choice between possible alternative causes of action. [ ]. Assuming a defendant

. T T T o n, A el SR o o bannt #deo Sesael ik
EarrdestsEste it vis TS Jasered-anaer o attial-condiict-of dvverest, e Gzl

test demands that he show that this conflict adversely affected the representation he
received. To prove adverse effect, a defendant needs to demonstrate: (a) that the defense
attorney could have pursued a plausible alternative strategy, (b) that this alternative
strategy was reasonable, and (c) that the alternative strategy was not followed because it

wurfiicted with e attorney’s-eaterna oy aities.

I1. Conflict of Interest?4: Cobb County Circuit Defenders Office ("CCCDO") Performs The

23 ("Some errors will have had a pervasive effect on the inferences to be drawn from the
evidence. altexing the entire evidentiary picture. and.some will. have had an.isolated,.
trivial effect.”) Cf. Strickland. Id.

24 Conflict of Interest - There is a possibility of conflict, then, if the interests of the
defendants may diverge at some point so as to place the attorney under inconsistent
duties. There is an actual conflict of interests if, during the course of the representation,
the defendants’ interests do diverge with respect to a material factual or legal issue or to
u course ol aceio.
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Esseniial Fiivate Tunctivn G Representing Critiinad Deferdaits;

Public Defenders working in the same judicial circuit are "firms" subject to
prohibition.... [wlhen a conflict exists pursuant to the conflict of interest rules listed
therein, including in particular Rule 1.7.25 [And] if it is determined that a single public
defender in the cirenit defenders office of a particar iudicial civenit has an,
impermissible conflict of interest concerning the representation of co-defendants,
then that conflict of interest is imputed to all of the public defenders working in the
circuit public defender office of that particular judicial circuit. Rule 1.10% does not
become relevant or applicable until after an impermissible conflict of interest has

. Been founrd toexist, Tt 'oidy wierit G decided thata pubi deferder fias ar
impermissible conflict in representing multiple defendants that the conflict is
imputed to the other attorneys in that public defender’s office. Even then, multiple
representations still may be permissible in some circumstances.

{2).Pre-Trial and Trial Circnit Defender Annointments:.

+  Westmoreland was arrested on May 17,' 2007 on (6) charges stemming from burglary
and vehicular homicide, among other accusations; after he was determined to be
indigent, a Cobb County Superior Court judge appointed the CCCDO to represent him
under Uniform Superior Court Rule 29.2; and Circuit Defender Representative

e

Cdartio’™ or “Marity ™ Popeyt T assigned friCiroufi DelenderiMiciael Syropy. See
Indigent Defense Act of 2003, 0.C.G.A. § 17-12-1 et.seq.?®

+ On January 10, 2008, Westmoreland was escorted to the Cobb County Superior Court

25 Georgia Rule of Professional Conduct 1.7 (a) provides: ("A lawyer shall not represent or
continue to represent a client if there is a significant risk that the lawyer's own interests
or the lawyer's duties to another client, a former client, or a third person will materially
and adversely affect the representation of the client....")

26 Georgia Rules of Professional Conduct- RULE 1.10(a) ("While lawyers are associated in a

4, rent-of them shall ReoWirgly represeit arclient Wiy iy Shaof et pracicing

alone would be prohibited from doing so by Rules 1.7: Conflict of Interest;")

27 Appellant requested Discovery in instant habeas petition, including request for: (i)
Documentary Evidence (official confirmation) from the Respondents showing the
withdrawal and/or termination of representation from the Cobb County Circuit
Defenders Office (i.e., William Carter Clayton), after direct appeal; and (ii) Documentary
Evidence (official confirmation) on the identity of ex-Cobb County Circuit Defender
Representative "Martin Pope” AKA "Marty Pope".

28 (1.D.A) formerly referred to the Georgia Public Defender Standard Council, which I.D.A.
established as an independent agency within the judicial branch of the state government.
I.D.A. Committee works with indigent defense to help provide representation and equal
juetie 122l end ceerdinetes afforteof the legel profection amd sther agencier 1w achieve
these goals.
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fora-sdieduied Avraigren®; ard wasTéid fva-cordiertert-cell ducing the
proceeding. The contents of the proceedings were not communicated to
Westmoreland. In May 2008, third appointed Circuit Defender (Kenneth Sheppard)
came to visit Westmoreland and advised him that not only had Syrop been removed
from the case for conflict of interest®®, but yet a second Circuit Defender (Gary O.

B

Welker) rtad Deer appoirnited and suvsequendy widdrew>>

In September 2008, a day of prior scheduled trial date, fourth appointed Circuit Defender
(David Marotte) came to visit Westmoreland and advised him that Sheppard had been
removed from the case for conflict of interest, and that he had requested a continuance,

bt bad loss than. ) days to nvenanes fav txial, Wesiimarelsnd advised Manotie sthat.he bad
not seen his indictment up to that point, and circuit defender sent document through the
U.S. Mail (2) weeks prior to capital felony murder trial32. This was the first time that
Westmoreland was apprised that he was indicted on 17-counts and had to prepare for
trial on (3) counts of murder and vehicular homicide, when there was only one death. A
P R T A,:wazvr‘#safsf:,-»,-.-é,zw-. P IO . S TS O S ... W ) I 0 > ey 4
TEW UAYS PLrIovl v uilds, (e CLCny amumdypuuwemuuxmt LELECTICey (IWICR LI D UAIly

"to observe" as co-counsel. (4) Four Circuit Defenders represented the defense during

29 Arraignment- is a critical time in the proceedings; [tthat initial step in a criminal
prosecution whereby the defendant is brought before the court to hear the charges and to
enter a plea. (Black's Law Dictionary 9th Edition 2009, pg. 123). 0.C.G.A. § 17-7-93(a)
states in pertinent part: "Upon the arraignment of a person accused of committing a
crime, the indictment or accusation shall be read to him and he shall be required to
answer whether he is guilty or not guilty of the offense charged, which answer or plea
shadt beticadie orally by e actused pérsvn-or s truisel™

30 Georgia Rule of Professional Conduct 1.7: {cmt. 1] Loyalty and independent judgment
are essential elements in the lawyer’s relationship to a client. If an impermissible conflict
of interest exists before representation is undertaken the representation should be
declined. The lawyer should adopt reasonable procedures, appropriate for the size and
type of firm and practice, to determine in both litigation and non-litigation matters the
parties and issues involved and to determine whether there are actual or potential
conflicts of interest.

31 Ga. Rule of Professional Conduct; RULE 1.16 states in pertinent part: [wlhen a lawyer
withdraws it shall be done in compliance with applicable laws and rules; Upon
termination of representation, a lawyer shall take steps to the extent reasonably

o iz oo A e AR b

Pracicablt to Profectatiiends Hiieresy, suth &3 Bivig reasora it notice to e ity
allowing time for employment of other counsel, surrendering papers and property to
which the client is entitled... [Cmt. 3] When a lawyer has been appointed to represent a
client, withdrawal ordinarily requires approval of the appointing authority.

32 Since arraignment is a critical stage in a criminal proceeding under Georgia law, an
accused in a (capital) case in a Georgia state court is entitled, as a matter of federal
constitutional law, to counsel at his arraignment, and that, if he is without counsel at the
arraignment, he may obtain relief from his conviction without showing that he suffered
disadvantage by such denial. Hamilton v. Alabama, 368 U.S. 52 (1961); Wilson v, State,
212 Ga. 73 (1955); See, e.g., Brewer v. Williams, 430 U.S. 387 (1977).
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Trial Circuit Defender was specifically appointed to Westmoreland's case "per Judge

Grubbs" and Cobb County Circuit Defender Representative ("Marty"/"Martin” Pope), a
day before second scheduled trial date, at a time when previous attorney had a conflict.

S BB,
orarEE.

AL the time of she apnoinfmant Jria) Cirenis Dafevden had nuactie nd Lasar andd g

322D

officer of the court for 30+ years in Cobb County, and had never, until Westmoreland's
case, stood a case in front of trial court.

At pretrial motion hearing, trial court acknowledged that "I know that Mr. Marotte
hadn't been in the case very long. I also know he is a quick learn.” During capital
felony murder trial, trial court stated that: "Mr. Marotte hasn't tried a case before me
for some reason, we don't follow up.” However, in subsequent collateral proceeding,
in a sworn affidavit, Circuit Defender stated that he had stood/tried a case in front of
Judge Grubbs, prior to Westmoreland's felony murder trial. Trial counsel was '

-Feguested hy Wpﬁmgras:md in file for 2 judinial recusal. since he had beenmaide.
aware that trial court's daughter had been previously killed in an auto related
accident34, and trial consisted of an auto related accident.

Trial Circuit Defender testified at motion for new trial hearing that he was previous law
clerk’s for Milton Grubbs (trial court's husband) and he didn't present any evidence in the
cases. However, in a sworn affidavit filed in state habeas proceeding, Circuit Defender
attested that he was an "associate3 in Milton Grubbs office during 77-78"; It was later
discovered through diligent case research that Marotte was actually an associate in the
firm, along with trial court and her husband. Westmoreland was never, until that point,
apprised of such possibility of conflict.

Westmoreland presented numerous claims to initial appellate circuit defender to raise on
direct appeal, including, but not limited to:

* state interference; * outdated policy issue; * first time seeing discovery material
freceived frovedhealerity® T Tars Tyt arral g or seeeme pretriat

motion heanng, in which Westmoreland was involuntarily absent from; * conflict

3 0.C.G. A. §17-12-22(a) states in pertinent part: “[tJhe council shall establish a
procedure for providing legal representation in cases where the circuit public defender -
nffice brs.a confiinkof tevesy, Thispransinre mey be by apwintment.af indisidnal.
counsel on a case-by-case basis or by the establishment of a conflict defender office in
those circuits where the volume of cases may warrant a separate conflict defender
office.”

34 Under state law, motions to recuse must be timely filed, i.e., made "as soon as the facts
demonstratmg the basis for dlsquahﬁcatmn become known." See Pope v, State 256 Ga.
195, 562-Citeids S 4. 50 85159867

35 Law clerk- one (as a law school graduate) who provides a judge, magistrate, or lawyer
with assistance in such matters as research and analysis. Merriam-Webster's Dictionary
of Law (2016).

36 Associate- alawyer employed by a law firm. Merriam-Webster's Dictionary of Law

Py T
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: * trial lawyer never
stood a case in front of trial court; * Motion to hire an independent investigator
filed by Michael Syrop wasn’t pursued; * codefendant counsels and Marotte
improperly instructing the jury to find Westmoreland guilty of numerous crimes; *
Tiot Inftenioiialty waiving forrial acrdigiaerni > elfective assistarce Tased o
attorney being appointed at the "last minute"; * numerous statutes, case law, and
constitutional violations were presented for consideration;

Subsequently, during state habeas proceeding, trial Circuit Defender in his sworn
affidavit further attested that * He didne't Inow hew meny felony murger cpsas he'd
handled prior to Westmoreland's case; * he presumed that the Circuit Defenders
Offfice was responsible for appointing him to the case; * he had a short pretrial
inquiry with the district attorney in the judge's office, where the judge asked if there
were any pretrial issues to be addressed; * this was a case where he was appointed at
e DS HUINALE. JRage GritTs §ave Tie CONiRaanceE Gd T Tvad 1o §et Teady a3 best
he could within that time frame; * he had less than 30 days to prepare but he had
no choice in the matter. That was the order of court and the schedule directed by
the judge; * when he took the case, he did not recollect seeing any motions filed by
previous Circuit Defenders; the file that was turned over to him had very little
tnforiration uCt, vilter-tiaiesoirie discovery inaierat; e Tiad vite tetepiome
conversation with the previous attorney who updated him on what little had been
done on the case; * he did not see a motion for funds to hire independent investigator to
assist the defense; he did not have formal training in criminal investigations and
accident reconstruction; he did not have an expert or private investigator to assist in
preparing u déferse, i a privaieinvesidguior-would ftave een tiice i ftave ™ * e
did not recollect another pretrial conference being conducted after 10-14-08; * that
prior to trial he had never read the Cobb County Police Department Vehicle Pursuit
Policy; he was not aware of a December 14, 2006 Restricted Pursuit Policy; * the issue
of the policy was first broached on the morning of trial; * he advised Westmoreland
daring driud dvai fre was aitentpiiig io-olidin e poticy from dre potice
department; * he asked Rick Christian, who was sitting in on the case to try and get
a copy of it; he didn’'t know who actually went to the police department to attempt
to obtain the policy between Christian, his personal assistant or his secretary; *
Counsel for co-defendant who had been in the case for some period of time made him
aware ol tie pulicyy e asked couarsed i Tre-coudd produce-tive-copy et fre fad; Amd e
"did this mainly because defendant requested jt."; neither him nor counsel for the
co-defendant believed that the policy constituted a valid criminal defense and making
that the main issue of the case might well have prevénted a jury from considering the
lesser included offense; * it was his opinion that the policy may have been a bearing

37 0. C. G. A. § 17-12-28(a), states in pertinent part: “...the circuit public defender in each
judicial circuit is authorized to appoint one investigator to assist the circuit public
defender in the performance of his or her official duties in the preparation of cases for
trial.

N



Brca wirongfatdedtit action, Dat e didit ebteve drat @ was a defentseto veftvaiur
homicide or felony murder; * he did not recollect specifically of advising Westmoreland
that he feared alienating the jury by attempting to blame police on account of losing
credibility, but it was possible; * he believed co-defendant trial strategy was that it was all
Westmoreland's fault; * he did not object to codefendants counsel closing argument
Biairing Westior ettt foi-everyiting, e Gt dhe st Tre coudd Wit witai Tre Had
to work with; and * he was aware of trial courts daughter dying in an auto-related
accident, stating that Westmoreland brought this issue up for the first time on the
morning of trial, concluding that he considered this a frivolous issue and as a
matter of morality, ethics, and professionalism, he had no intention on filing such’.
{érﬁpﬁasis:aﬁ&e&i

Attorney labored under an actual conflict of interest with the trial court and this conflict
adversely affected the representation Westmoreland received because, circuit defender
conceded that: (a) he met with Westmoreland on (3) separate occasions for (3) hours

wespertfully, ond failed 1o, go nver ANY discovery. materinl. ANY. svidence, ANY frial

strategies or tactics, ANY defense or the indictment; (b} he did not present any evidence; (c)
Westmoreland saw all of the states evidence for the first time during capital felony trial; (d)
"helieve [he] discussed with [Westmoreland] we just didn't have a defense for us to
put on under the circumstances of this case, and [he] believe [he] told

| pWestrioTetandy at St POl and STwe; wiless e Groagit oiherwise there Wasit
any real need for us to discuss because we didn't really have a trial strategy in terms
of us presenting a defense; (i) counsel could have pursued a plausible alternative
strategy (i.e., the legal completion of the burglary, the policy tactic, proximate cause
or intervening cause strategies); (i) any of these alternative strategies were reasonable
wotsidering tive Panishurni and tack of defence vi-evidence greseried durig capital
felony murder trial; and (iii) the alternative strategies were not followed because it
conflicted with the attorney's external loyalties with the trial court (and/or circuit
defenders representative Marty/Martin Pope), whom personally appointed counsel to
represent Westmoreland's case; (emphasis added). '

Thee-Gritertaty conTiet affected thie entive represeniation vecause court dppotited Citait
Defender took no substantial actions on behalf of Westmoreland. The record reflects that
Westmoreland specifically requested Circunit Defender to file for a judicial recusal,
which Circuit Defender disregarded?. Being apprised of such potential conflict at the
outset, could have provided Westmoreland an opportunity to agree to the representation
U Tdve tie et of dppoiriiatent oT-coniictivee cotmsel Tro dritirercirediv Grrdfor
another judge, for that matter). Westmoreland non-existant waiver deprived him of the
benefit of proper preparation and investigation, by competent attorney and rights

guaranteed under the federal constitution. The conflicts were too remote to rely on

38 See United States v, Sayan, 296 U.S. App. D.C. 319 (D.C. Cir. 1992) (upholding application
of Cuyler's adverse effect test to alleged conflict created by lawyer's fear of antagonizing
judge).

39 See Rose v. Lundy, 455 U.S. 509 (1982).
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Yestrorelaind’s acjdiesve. OF. Avery v, Al & 508 U3 45, V596, supra. Foeredl,

supra. Cf. Yon Moltke v, Gillies 332 U.S. 708 (1948);

Claims were presented to initial appellate Circuit Defender, however, a conflict occurred.
Westmoreland was appointed a substitute circuit defender to finish the appeal, and
claims werap!t zaised.on.apneal Haweavey, atibe inisialhabeas corpis hearing substitnie

appellate Circuit Defender conceded that he did not recall reading in the transcript where
trial counsel testified that he was previous clerk of the judges husband. .

{Guestoi Fotiny

Did the state court decision to dismiss petition as untimely and/or successive
infringe on Petitioner's Due Process and Equal Protection guarantees, and conflict

with Strickland v, Washington, 466 U.S. 669, 698 (1984), since it blatantly disregarded
that in Strickland v _Woashinston the Connt hald thas if defendant shows that

counsel's "ERRORS" were so serious as to deprive him of a fair trial, he is entitled to
areversal of convictions on ineffectiveness grounds?

PR Tk g4 %4t el

Mr. Westmoreland seeks review of a state court's dismissal of his ineffective assistance of
counsel claim, and the decision was "contrary to; involved an unreasonable application
of," Strickland and its progeny; and rested "on an unreasonable determination of the

facts.in light of the evidence presented in the State court proceeding.”

JE NS, IR, PRy LY, W)

rEE ThE T O SiE e ATenmanreit HipUses o

counsel a duty to investigate, because reasonably effective assistance must be based on
professional decisions and informed legal choices can be made only after investigation of
options. The court observed that counsel's investigatory decisions must be assessed in
light of the information known at the time of the decisions, not in hindsight, and that
“Fifiie atgan of greitat invesiigation Tai s ceastnabie Gefes precise riveastiveiend.” 1.
at 1251.

Under the Due Process Clause, a criminal defendant is guaranteed the right to a fair and
impartial tribunal. The defendant had obviously been disadvantaged relative to the state,
which hn:d.mnbsmnﬁal‘;?p_sm)rnp.s and skilled lawyers (inchiding appointed circuit
defenders) -- Westmoreland principally raises a legitimate constitutional question of
fairness. A trial should be arranged in such a way that the government does not enjoy an
unreasonable advantage over those it acts against.
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Pidor to-capiial Teloivy trial, Wesitoreland advived Hotke il drourt Gefendes tiat e
wanted the Cobk-County pursuit policy presented to the jury. Minutes prior to jury
selection, the State filed a Motion in Limine "to move the court to preclude the Defense
from cross-examining officers or detectives of any possible departmental policy
violations....that may have arisen from the traffic fatality on May 17, 2007, as those
rndtters die drrelevant in respunse o Gretiotivn, wial Ciicuit Detender-digiwed 1 do
think we have a right to go into the whole issue of the pursuit, or whatever.... and ask about
what the policy was for them to follow him...." Circuit Defender stated to the Court that he
did not have a copy of the policy.

Codefendant Cincuit Defender statad that:

[he had] "copies of the policy somewhere in my archives. I think one of the questions
would be whether this accident, which would be a defense for both defendants
potentially, or an intervening act that if they violated the policy could go to their
credibility as to whether they followed correct procedures on the chase and arrest".

Trial Circuit Defender added that he would expect that it would explain the officer's
conduct in the pursuit. The judge reserved the ruling and advised the defense that they
would have to have it properly certified and lay the proper foundation for what the
policy was. The judge said that she didn't know anything about the facts and until she
Trear tite Tacts, "j'.’E;i'r"eéﬁ’S"tb"?ﬁe%MﬁgHt Hack-dorer-atienidoin. She Tiither-staied toursel
couldn't ask what the policy is because that wouldn't be the highest and best evidence; the
policy would be the highest and best evidence of what the policy is.

During trial, both circuit defenders (Marotte and Christian) were advising Westmoreland
that they were attemnting tn.obtain the policy fram the Cobb County Police Department;,
On cross-examinantion of the initiating pursuing officer, Circuit Defender asked: [Wlas
witness trained in procedures and policies of the Department, [] and was there certain
procedures and policies set out that would govern how he would react to various
situations; the witness affirmatively replied. Circuit Defender then examined witness

The prosecutor interjected that the question should be about attempting to elude a police
officer. The trial court sustained the objection and ruled again that "the policy would be
the highest and best evidence.” Circuit Defender moved on to an entirely different line of

questioning, irwquicing “witeredid youw twre o yowrerergency eqatpriternds.

(A) During motion for new trial hearing trial Circuit Defender testified that:

a) he had never sat down and read the policy; b) the first time the issue of the
policies came up was when Westmoreland brought it up on the second day of
iriad, tite-day-the evidence woud have started; < "o Chrdstiar, fre wasn't reaily
associated as co-counsel. He was basically through the circuit defenders office
going to observe and he did assist me...if I asked him to do something"; d) he did
ask Mr. Rife — it was his understanding that he had a copy, but at that time the

court had ruled it was irrelevant; e) "I did not obtain the policy. We checked
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Wi e potive depariment, tey suid G-t would take severat ddys for-
them to comply with that...I did not personally go...I had Mr. Christian check
on it for me while he was more or less assisting me in trial...[and] I think he
had his secretary or his assistant call”; ) in his trial strategy, he didn't think
the policies and procedures would help him in arguing whether the case was
wveldciiar-fionitcide ver ses afetoity ritdridercuse; ~g')"-1vﬁ’~; KifeTial hasically ioid
him that "he had gotten a copy of the policy”; h) he "felt it was relevant to ask the
officer’s about the policies to lay some kind of foundation for their actions and
whatever was going on, I did not think of was a good idea for me to get the
policy and try to put it into evidence...[a]s a defense, I felt that would probably
Tiave a Hegaiive reactivirewiti e fuy i) e did oot ask tite coars for vty
money for any kind of private investigator, or any kind of expert and he
never consulted with any expert witness concerning the procedures and
policies of the Cobb county police department.; ) it was not part of his
argument to the jury to try to convince them dealing with lesser charge of
vetiicatar itomicide verses fetorty marder, dewling with G-C5G . A, § F0-6-6(d5ZF
and proximate caise of the collision and murder; he stated from a factual
standpoint it was difficult for him "to try to tell the jury that the officer
conduct in the chase was the proximate cause"; k) he “believe fhe] discussed
with [Westmoreland] we just didn't have a defense for us to put on under the
circumstances of ts case, and {ie] vemeve Trie told fvesirmoreiamd] at tiat
point and time, unless he thought otherwise there wasn't any real need for us
to discuss because we didn't really have a trial strategy in terms of us
presenting a defense; and, 1) he didn't present any evidence in the cases;

nellate cirmiit defendertl advised the conrt that:

¥
SRR ROV R r T 380 AR

"...for the purpose of clarification, I attached a certified copy of the Cobb County
Police Department’s policy 5.17%, Vehicle Pursuits, to my original first
Amendment...'and I've got another copy here and I had...Lt. Alexander [ujnder
subpoena to be here today and the State said that they realized I've got a
certified copy of the policy*. "

(C) In denying Motion for New Trial, trial court ruled that she:

"did not allow trial counsel to cross examine officer Rosine on the Cobb County
Police Department. Policy. on.uehicle pursuits. Fivst there wiasno certified copy of.
the policy tendered into evidence. The policy itself would be the best evidence of
what it contained. Secondly, there was absolutely no evidence of reckless disregard

40 Westmoreland requested discovery in habeas petition to retrieve an original document

submitted to the state supreme court. i.e., Westmoreland v. State, [S11D1736].
Therd-Lawyer Letter feora Louls Tur didareli. Avtacied w Discretiviary Apjpeal tor

Extraordinary Motion for New Trial- Motion for Reconsideration.

41"...the policy of the Department is to use all reasonable means in order to apprehehd a

fleeing violator" Effective December, 2004;

42 STATE INTERFERENCE,
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iy -ire puiiceoffiver's-gdurigg e chase amd-ifie poticy; o ceriified -copy of witichr wus
attached to the motion for new trial, would not have revealed any. The policy was not
relevant.” (emphasis added).

(i) Also in denying motion for new trial, the court, for the first time, applied "res gestaes"

|u

‘),S_ i afthe "asrAane, nhaip" nfihe hu;g];;n

First, Westmoreland was prejudiced by this deficiency because it infringed on his 6th
Amendment Confrontation Clause guarantee of the U.S. Constitution. Cf. Davis v, Alaska,
415 U.S. 308 (1974). Secondly, potential answer to objected examination would've been to
the effect, that [tJhe policy effective on the date in question, prohibited officer's from
pursuing a vehicle under certain circumstances. Thirdly, trial Circuit Defender's and
codefendant’s Circuit Defender abandoned their arguments made during the States filing
of the Motion in Limine. Lastly, codefendant's Circuit Defender did not produce the copy
from his archives, and neither trial Circuit Defenders were able to retrieve a copy from
,the,_pgliée dggartmﬁm.g As they were advising Westmorsland. See Cuyler y. Sullivan.
supra, at 446 U. S. 346. From counsel's function as assistant to the defendant derive the
overarching duty to advocate the defendant's cause and the more particular duties to
consult with the defendant on important decisions and to keep the defendant informed of
important developments in the course of the prosecution. Counsel also has a duty to bring

o Trssomen] oS spma P ey By i Favhe b ncter mrerned a3

[P TSN S e 11
€5 SEGT Such SR aa MI\JWAC\ISC &5 Wih renger thetal-grekialkle adversarial cé‘auﬁ‘s

process. See Powell v, Alabama, 287 U.S. at 287 U. S. 68-69.

Circuit Defenders decision not to pursue the policy as the intervening cause defense was
unreasonable tactical move which no competent attorney in the same circumstances
w.mil.d've made. especially with Westmoreland facing an automatic life sentence. There's
a reasonable probability that the outcome of the felony murder trial would've been
different, if not for Circuit Defender's unprofessional error, because there was evidence
from which a jury could've found that law enforcement officer’'s chase may have been the
intervening cause of the death caused by the fleeing suspect if the officers disregarded
propor loverdforcomiort proveduresindnitiating javdlcontinuing B2 Parni. The proped
law enforcement procedure for the officer's prohibited pursuits except for certain
specified crimes known to the officer. Since officer's allegedly responded to a
“possible-burglary in progress” and testified that he was attempting to effectuate a stop
based on a traffic violation, a pursuit was hot authorized. Benham v, State supra.

fegal causatior s te i forwiith-one is cakpable for-tie Trarni caused: inorderiv
show legal causation, the prosecution must prove that the defendant's conduct was the
proximate cause of the victim's harm. A defendant is generally the proximate cause of
harm if his conduct set in motion a chain of events that ultimately resulted in the victim's
death. Courts put a limit on this "links in a chain" theory by excusing defendants from
TESPONSIUILTY  witert an nterveting sagersetng s evericocius, Grerely breaking dre

chain between defendants culpable act and the victim's injury. An intervening cause is

43 superseding cause- an unforeseeable intervening cause that interrupts the chain of
causation and becomes the proximate cause of the event.
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pereralty dn-dnforeseeabie-exerdordingcy oecurrernce: Thrcases ol felomy rivuider; "Toi-

example, legal cause will not be present where there intervenes (1) a coincidence that is
not reasonably foreseeable...or (2) an abnormal response®4.”

Properly instructed, the jury could have inferred that (2) two men agreed to commit a
hurglary, which was aceomplishen Afier the hninglary was.romplete, theperpeiiators
left the scene of the crime and were subsequently engaged in a police pursuit. However,
during the pursuit, an accident occurred fatally injuring the driver of another vehicle.
The homicide was not a natural and probable consequence of the conspiracy to commit
burglary. The question is one of reasonable foreseeability and the chase and subsequent
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commit burglary.

(i) Intervening Cause: An event that comes between the initial event in a sequence and
the end result, thereby altering the natural course of events that might have connected a

wrongful act to an injury®s
(ii) Proposed Intervening Cause Request of Charge:

"If you find that the defendant was negligent, but that the acts or omissions of a
third person also contributed to causing [} injuries, damage to property or death,

; A i1

P ISR, EOTHIP I SUR. YNNI O, Mo i
T YO Tave v deaaewhetrer e

TSI S O UG SSToNE Were
reasonably foreseeable. If under the circumstances a reasonably prudent person
would have reasonably foreseen the third person's acts or omissions and protected
against them, then the defendant may be liable for the {] injuries, damage to
property or death. If, however, a reasonably prudent person would not have

“Toreseen e T persuit's adis-or oridssivits and protetteld agaimst T, tréindne

defendant is not liable for the [] injuries, damage to property or death."
(iii) Contributing Proximate Cause*®: 0.C.G.A. § 40-6-6 (d)(2) provides:

"[wlhen a law enforcement officer in a law enforcement vehicle is pursuing a
Tieeiny suspectin dnditer veliicte dnd e fiveing suspect dumwgesumpmpeny
or injures or kills any person during the pursuit, the law enforcement officer's
pursuit shall not be the proximate cause or a contributing proximate cause of the
damage, injury, or death caused by the fleeing suspect uniess the law
enforcement officer acted with reckless disregard for proper law enforcement
Procedres i tie affices dechstorcio tititiate oi-contiiitue thee parsit. Witere
such reckless disregard exists, the pursuit may be found to constitute a
proximate cause of the damage, injury, or death caused by the fleeing

suspect, but the existence of such reckless disregard shall not in and of itself

44 1 Lafave, Substantive Criminal Law, §6.4 (h), p. 495 (2d. 2003).
45 Black's Law Dictionary (9th Ed. 2009).

6 Contributing cause: “[a] factor that—though not the primary cause— plays a part in
producing a result”). Black’s Law Dictionary 250 (9th ed. 2009)
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-estaiiviccausaiion ™ (ermplasiy-added):*
During deliberations, the jury stated that their "main challenge is how conspiracy weighs

in felony murder and homicide charges”; and they inquired about "when did the

commission of the burglary conclude"; The inquiry was never partlcular answered and

w

wrasg allowied to. LQ__ ate wihile.fnial.aomn 1Tt.gAVe A DAL rhialinsimiction. Mmom.ithe pre: ViHns.

day. The outcome of the trial may have also been different because the jury could have
considered proof of causation in fact- that if the law enforcement officer's would have
"never” decided to initiate or continue?® the pursuit pursuant to effective prohibited
vehicle pursuit policy, there is a reasonable probability that Westmoreland would not

Fave droveTeckiessty ard - the-colsion Trowhichthe vicim was Kilted, Taay 1ot have

"never" happened.

(D) In sworn interrogatories made by trial Circuit Defender during the pendency of the
state habeas proceeding, he attested:

e G IO See @ itdEion Foir i’ to fibre trideperndeni thivestguivr i issist
the defense; he did not have formal training in criminal investigations and
accident reconstruction; he did not have an expert or private investigator to
assist in preparing a defense, "but a private investigator would have been
nice to have™; * he did not recollect another pretrial conference being
vomndcted ‘afier tFIE T8, iial piiorio i i Tl reverreud- tie-Cobiy
County Police Department Vehicle Pursuit Policy; he was not aware of a
December 14, 2006 Restricted Pursuit Policy; * the issue of the policy was first
broached on the morning of trial*s; * he advised Westmoreland during trial
that he was attempting to obtain the policy from the police department; *
Coaesel foi-co-defernddai wito tad eern i ifte-cuse for-some period oy iiie
made him aware of the policy; he asked counsel if he could produce the copy
that he had; And he "did this mainly because defendant requested it.";
neither him nor counsel for the co-defendant believed that the policy
constituted a valid criminal defense and making that the main issue of the
“Cse g welt fuave prevented a jury fromm Costidering tite tesser-ortinted
offense; * it was his opinion that the policy may have been a bearing on a
wrongful death action, but he didn't believe that it was a defense to
vehicular homicide or felony murder; * he did not recollect specifically of
advising Westmoreland that he feared alienating the jury by attempting to

Diate gotice or ae ot of (OStig Crediitity; T Te was possibie; e

47 The Georgia Supreme Court "craftily” omitted clear and unambiguous language from

statutory provision using quotations and ellipsis. Westmoreland v, State 699 S.E.2d at
17-19. See (bold/italics emphasis)

8 Ellipsis (noun) {Merriam-Wehster}; 1a : the omission of one or more words that are
obviously understood but that must be supplied to make a construction grammatically
complete; b : a sudden leap from one topic to another.

43 During motion for new trial, counsel testified that the first time the issue of the policies
came up was when Westmoreland brought it up on the second day of trial, the day the
evidence would have started.
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Detievid cordefendarnd trial sTruiegy wits Tt o was ot ‘v’vehmwmana §
fault; * he did not object to codefendants counsel closing argument blaming
Westmoreland for everything; * he did the best he could with what he had to
work with; (emphasis added).

40-6-6(d)(2) is material to the element of causation and may be found to have negated or
mitigated it. Notwithstanding the plain meaning of the statute (12 Ga. St. U. L. Rev. 295,
298 (1995)), the relevant conduct is the decision to initiate or continue the pursuit not

the issue of proximate causation and duty under the statute.

Trial Circuit Defender deficiency in failing to obtain the evidence became even more
skewed during appeal stage, because initial appellate circuit defender presented and
argued an outdated pursuit policy at Motion for New Trial hearing, and substitute
appellate circuit defender attached updated copy to appellate brief. The challenge
became exclusive on direct appeal when the Georgia Supreme Court rejected
Westmoreland's assertion that the evidence was insufficient to support his convictions
because the vehicle pursuit in this case violated Cobb County Police Department policy
GTE WaS aRcirieTveTang cause-of the collisien. Pothis argument, the-eourt raled that "the
policy alluded to was not presented to the jury and is not contained on the record of appeal,
[a]ccordingly, that material [did] not factor into [their] evidentiary review."” The court also
held that Circuit Defender's decision not to obtain the policy was "informed strategy".

This,opinion from this Georgia Supreme Court was contrary to.the record. respectfully.
Circuit Defenders decision was unreasonable tactical move which no competent attorney
in the same circumstances would've made, especially not having hired an expert or
independent investigator to aid the defense which was requested by initial circuit
defender, and client facing an automatic life sentence. Even more detrimental to the

Anfaman Inmslh sminl OCismasast Dafnmadawin (ALnwmattn. nmdd Chydots nvd vagrsmn osdyes oo o,
CeCaTIOT, O e U T e 2o T el O aiiat el GRtr- Undaoaar T WEFT rxuvnru\é

Westmoreland that they were attempting to obtain the policy during trial — and never
stated otherwise until after trial — during motion for new trial hearing®. The jury could
have concluded that the officers decision to initiate and continue the pursuit admist the
lawful order restricting such, was an mtervemng cause smgulanzmg the felony and the

-SusE et vehicidar Tiditicide. Tray o T 3752055y

(non-binding precedent).

Claims were presented to initial appellate Circuit Defender, however, a conflict occurred.
Mr. Westmoreland was appointed a substitute circuit defender to finish the appeal, and
Cireuit anendm? raised aJessAdesmti_pﬁxm claimenn..appeal;_,thatvfﬁ:—ﬂ. eonrt ervred.in not
allowing officer's testimony about the policy. Nonetheless, the argument made no specific
mention of Westmoreland's 6th Amendment Confrontational Guarantee under the U.S.
Constitution. Subsequently, at the initial habeas corpus hearing, substitute appellate

O - v - s = .

¢ McCoy v, Loaisiang, 58408 , ZO18
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Chrvuto Tefenider contvded inata) Tiad o Specific recotiecion of Ju ST post-=onviition
counsel advising the trial court during motion for new trial hearing that the
testimony of the records custodian would not be necessary because Petitioner’s
attorney had a certified copy of the vehicle pursuit policy.

Question Five:

The State elected to try Mr. Westmoreland on multiple Felony Murder counts and
Veftcuiar-Honucide fortre same victon.-Geurgid is a proxiraie-cause state, amd i
virtually all of it's many homicide statutes, including felony murder and vehicular
homicide, the General Assembly has employed the same or very similar causation
phrasing; The question is:

Does the state haheas eourt decision to dismiss netition as untimely and/or
successive conflicts with Jackson v, Virginia, 443 U.S. 307 (1979), since it blatantly
disregard that in Jackson v, Virginia, this Court held that relief is available if it is
found that upon the record evidence adduced at trial no rational trier of facts could
- have found proof of guilt beyond a reasonable doubt in terms of the substantive

¥ o _ATAN T _ - IOy - g |
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ARGUMENT

A. LAWS DR CONSTITUTIONAT. PROVISTONS:

[Tihere was not sufficient evidence to justify a rational trier of fact to find
Westmoreland's guilt beyond a reasonable doubt of Felony Murder [Burglary].
Westmoreland submits that his conviction on Count (8) of the indictment violated his
Federal Due Process rights because there was insufficient evidence to support the jury's

verdict as required by Jackson ¥. Virginia, supra.

I. Georgia Law On Felony Murder/Burglary:

Count 8 of the indictment alleged that Westmoreland "did unlawfully, without malice,
cause the death of Barbra Robhins..a human being..while in commission?! of the felony..
Burglary.” Georgia law provides that (A person also commits the offense of murder when,
in the commission of a felony, he causes the death of another human being irrespective
of malice....) 0.C.G.A. § 16-5-1 (¢); — thus subjecting Westmoreland to an automatic life
sentence. .

Courtes T and Z-of e indicurent afegetiait VWestmoreland; withoui auitrority -and wity
the intent to cominit a theft, entered the dwelling house of the [victim(s)]. Georgia law
provides that: [A person commits the offense of Burglary when, without authority and

51 Commission [n.]: The act of committing, doing, or performing; the act of perpetrating.
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Wil e intenito-coiniil a Tetuily Or-Giefi trerein, tredr “Sire-gtiters o1 1emaula“W1mm e
dwelling house of another.] (0.C.G.A. 16-7-1); - thus subjecting Westmoreland to 1-20
yearsS2.

11. Evidence Adduced at Felony Murder Trial:

G e eeor kg ol Viay i”")",:2*("1?'17","ai‘l’i‘él“'clii’ﬂ:ﬁﬁi’ﬁi’f‘g uuigdeydlIﬁmeMluwnbuo ity
potential detection, the vehicle driven by Westmoreland civilly exited the neighborhood.
After casually passing a law enforcement vehicle, the officer initiated a U-turn and
followed the vehicle. The officer subsequently attempted to effectuate a traffic stop for a
"drive-out tag" The driver of the vehicle failed to accede to the officer's signals and drove

e

continued his attempt to elude the police. During the pursuit, the police attempted a box
maneuver to stop the fleeing vehicle and the vehicle executed a U-turn in the median to
the southbound lane where it collided with a Buick. The Buick rolled over twice, fatally
injuring the driver and seriously injuring the front seat passenger. Both the driver and

P

‘e passengerof ilre p sued velifcie fedonrfout dnd was sbuin dpprehiendet.

The Medical Examiner testified that at trial regarding the cause of the victim's death,
which was caused by injuries sustained during the car incident [i.e., ‘blunt force traumal.
Dr. Brian Frist, the county's Physician, came to similar conclusions, testifying that "the

unlawfil injiry inflicted fi e hlunt fovee fraumall accounted as the efficient, nroximate

cause of death".
1I1. Jury Instructions On Felony Murder-Burglary:
The trial court charged the jury on Felony Murder, in that:

“Hrr-orier Tor-a Toricide o ”na'vé"'i'jééi‘r'(ibne’iﬁ-c(ji’rﬁﬁkﬁiﬁh‘*df & i o ttar Teiviiy,
there must be a connection between the felony and the homicide. The homicide
must have been done in carrying out the unlawful act and not collateral to it. It is
not enough that the homicide occurred soon, or presently, after the felony was
attempted or committed. There must be such a legal relationship between the

52 Under Georgia law, a burglary is completed when a person "enters" the dwelling house
of another without authority and with intent to commit a felony or a theft therein,
regardless of whether or not he accomplishes his apparent purpose. Ricks v, State 341
S.E.2d 895 (1986). Cf. Clark v. State 289 Ga. App. 612, (658 S.E.2d. 190) (2008) (The crime
is completed upon entry, and does not require that any property actually be taken.) See
also Childs v. State 357 S.E.2d 48 (1987); Roherts v, State 314 S.E.2d 83 (2005); Conner v.
Bowen, 842 F.2d 279 (1988); Carter v, State, 238 Ga. App. 632 (1999); Crawford v, State,
292 Ga. App. 163 (2008); Green v, State, 133 Ga. App. 802 (1975); Johnson v, State, 75 Ga.
App. 581 (1947); James v, State, 12 Ga. App. 813 (1913); Martin v, State 285 Ga. App. 375
(2007); Maddox v, State, 277 Ga. App. 580 (2006); Smith v. State, 250 Ga. App. 465 (2001);
Whitlesey v, State, 192 Ga. App. 667 (1989); Bogan v. State, 177 Ga. 614 (1989); Craftv.
State, 152 Ga. App. 486 (1979); Bryant v. State, 60 Ga. 358 (1878); Williams v, State, 46
Ga. 212 (1872); Mover v. State, 275 Ga. App. 366 (2005); Turner v, State, 331 Ga. App. 78
( 2015) I—‘elton v. Statg 270 Ga. App 449 (2004) Hlllman v. State, 296 Ga. App 30 (2009)

- Siiale 279°Ga. '0853(Z0057; 31 21 L Z67-Ga. App KR PAVVEY
State, 239 Ga. App 638 (1999); Hardegree v, State, 230 Ga. App. 111 (1998); Bohannon v,
State, 208 Ga. App. 576 (1993); Gould v. State, 168 Ga. App. 605 (1983); Smith v, State,
287 Ga. App. 222 (2007); Adams v. State 284 Ga. App. 534 (2007); Eord v. State, 234 Ga.
App. 301 (1998); Ingle v. State, 223 Ga. App. 498 (1996); Roherts v. State, 252 Ga. 227
(1984); Johnson v, State, 207 Ga. App. 34 (1993); Sexton v, State, 268 Ga. App. 736 (2004);
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Tomicide driditie-telory sv ey tocduye youto Tund Tiat-Gie Tivrrtitide occuired

before the felony was at an end or before any attempt to avoid conviction or arrest
for the felony.

The felony must have a legal relationship to the homicide, be at least concurrent
with.it, in.part, and.he part.ofitin.an.actial.sense  Ahomicideiscommiiied in,

carrying out of a felony when it is committed by the accused while engaged in
performance of any act required for the full execution of the felony."

(a) Sharp Contrast Between Instructions and Evidence Presented:

-

* ’I"f('e"-'r(d‘ﬁ'tii.’*i‘xi“e*W‘a'S"‘x’fo’('ﬁ"di'[e*"'ﬂ’l'"c‘zi'ffyi:ﬁg'k)‘ix‘i"ﬁl’e"‘}‘:'drg’ia’ry;‘Eihﬁ"WﬁS“CO’iI'&i"éiﬁi”i‘(’fﬁ'; i

was not enough that the homicide occurred soon after the burglary was committed. *

There was no legal relationship between the homicide and the burglary, to cause a
reasonable juror to find that the homicide occurred before the burglary was at an end or
before an attempt to avoid arrest for the burglary. To the contrary, the homicide occurred:
“AFTER e Dlrgidey was dCdnrend, dand "AFTER " div ditetiiptto avuid driest for e

burglarys?
(b) Jury Question:

During deliberations, the jury asked for "a recharge on the points of the law as it relates
totite chrarges”; ifrelr "rain ciallernge fwasi Trow conspiracy weiglis in felony nrardes-amd

homicide charges”; and "when did the commission of the burglary conclude”;
(c) Answer To Jury's Inquiry:

The substantial question's were never particularly answered and allowed to dissipate,

“whtite e triat cotitgave apartal rechiarge fron e previvas ddy.

The potential answer to the inquiry on the conclusion of the burglary should have been
[UInder Georgia law, a burglary is completed (concluded) when a person "enters” the
dwelling house of another without authority and with intent to commit a felony or a

theft therein, regardless nf whether v not he arromplishes his apnarent nimpnse®

AL, z ARSI AIRITEN 2217,

Williams v, State (1872) supra. -
IV. Georgia Law On Vehicular Homicide:

Georgia law provides that ("Any person who without malice aforethought, causes the
eativut anviherpersorcfcdaghetie vivtatdun bl {itegaily ‘overaking a stoot is;
'driving recklessly’, driving under the influence, or 'fleeing or attempting to elude an
officer’] commits the offense of homicide by vehicle in the first degree....") 0.C.G.A. §§
40-6-393(a); 40-6-390. -- thus subjecting Westmoreland to 3-15 years.

83 {{A]s a matter of fact, evidence suggests that the (vehicular) homicide was committed
while engaged in the performance of Reckless Driving, on interstate-575.}

54 The homicide was not a natural and probable consequence of the conspiracy to commit
burglary. The reckless driving (pursuit) and subsequent vehicular homicide was not
reasonable foreseeable at the time defendants conspired to commit burglary.
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Count 12 of e Inditient wicge G Westnioretarnd, “di without falice; cuise e deutir
of Barbra Robbins, a human being, by driving reckless as alleged in 'count 11’ of this
indictment", and Count 11 allege that Westmoreland “did unlawfully drive a certain
Chevrolet motor vehicle on interstate-575, in reckless disregard for safety of persons and
property...” '

{a) Esveniiai Ererrents O Vermculdr Hanricide:

A homicide caused solely through violation of the reckless driving statute, must be
prosecuted under the vehicle homicide statute, and not as for murder or involuntary
manslaughter. Recklessness can only form the hasis of a prosecution for homicide by
vehicle in the first degree, that it cannat form the hasis for a charvge of murder. See State
v. Foster, 233 S.E.2d 215 (1977)%5 and Foster v. State 236 S.E.2d 644 (1977). In order to be
convicted of vehicular homicide by recklessly driving in violation of 0.C.G.A. § 40-6-390,
the evidence must be sufficient to prove beyond a reasonable doubt not only that the
accused committed the predicate traffic offence but also the predicate offense was the
PrO&iftiate caase ot e Qe of the [vitting: This requies showing that the aeferdant's

conduct was the 'legal’ or ‘proximate’ cause, as well as the cause in fact, of the death.
B. "CAUSE" in Georgia's Homicide Statutes Means Proximate Cause:

Georgia is a proximate cause state, and though Vehicular Homicide and Felony Murder
Triety v Getioed in “erntiirely Giffereni statutes, ey ol teli-Code setiivits, e
relevant causation language is indistinguishable. The General Assembly has employed
the same or very similar causation phrasing to the extent those statutes have been
interpreted by Georgia's appellate courts, once again the term "cause" has been regularly
construed as requiring proximate causation. State v, Jackson (697 S.E.2d. 757) (2010);

TrreTaw Tas Tong considered causaiion a 'ij?ﬁi‘iﬁ“(i‘t‘intept COrSistig Uit torSiiaent
parts: actual cause and legal cause. H. Hart & A. Honoré, Causation in the Law 104 (1959).
When a crime requires “not merely conduct but also a specified result of conduct,” a
defendant generally may not be convicted unless his conduct is “both (1) the actual cause,
and (2) the ‘legal’ cause (often called the ‘proximate cause’) of the result.” 1 W. LaFave,

Sefustarttve Crirbal Law  §8 4(a); pp. 464-466(Za ed. 2605); see aisu ALTL Motel Penat
Code §2.03, p. 25 (1985).

C. Direct Appeal:

(i) On direct appeal, substitute appellate Circuit Defender enumerated as error that the
verdct ol guiity ds to felorty murder was conivary fo-tre Taw and wiiliout evideriiary

support because the state failed to prove that the death was caused during the

58 "whirh invnlved an inferpretation of vehicnlar hnmicide statufe as enacted hy the
General Assembly in 1974. See Ga. L. 1974, pp. 633, 674. As so enacted, the statute
provides: "Whoever shall, without malice aforethought, cause the death of another
person through the violation of Section 68A-901 of this Title, “Reckless Driving,' shall be
guilty of homicide by vehicle in the first degree...”
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conclude that the evidence was ample for any rational trier of fact to find Westmoreland
guilty beyond a reasonable doubt of the crimes for which he was convicted. To support its
decision, the court applied res gestae. Res Gestae5” was not instructed to the jury or
merely even mentioned during felony murder trial3, and embodies critically different

Sw s,

irge-totie|ay. & Tl GA FE-0-6(aRz).

e nis " Trori Tetdty tidrder

At common law, burglary was confined to unlawful breaking and entering a dwelling at
night with the intent to commit a felony>. However, in tandem with the statute itself,
there is ample case law in support of the proposition that in the state of Georgia, Burglary
is complete when the paipetrator. enters the dwelling. Furthermare, there's.no evidence
that suggests that Westmoreland was discovered during the burglary by pursuing
authority. As a matter of fact, when law enforcement authorities were notified, the
"suspicious vehicle” was allegedly backed in at a resident with the doors open and
occupants not visible -- which a reasonable jury could infer that Westmoreland had
“enterea” e WS O USE G Qo tier Withoul auiior ity anid with e to Commatd
theft therein’” — therefore completing/executing the act of burglary. Culpably,
Westmoreland, unaware of any actions by any third parties, peacefully left the scene of
the crime and was not in flight immediately after the burglary was complete. Jones v,
State. (1913), supra.

Tt ¥oiicide was caused unider igw By Reckiess Driving as indicated in e indictineht
on interstate-575. The Burglary (or Eluding an Officer) was not the cause of the Vehicular
Homicide in commission of Reckless Driving. The ambiguous words of a criminal statute
are not to be altered by judicial construction so as to punish one not otherwise within its
reach, however deserving of punishment his conduct may seem. State v. Lyons, 568

PR N L DT o1 XA

LEA-5552062). Thetnjury itsetl-Guldrnit force trd ara) — corstituied dre sole proxifiate
cause of the death AND directly and materially contributed to the happening of a
subsequent accruing immediate cause of death.

Whether the underlying felony had been abandoned or completed prior to the homicide
s0.as.to.xemove it from.the ambit.of the felopy-muxder mile is ardinarily a gquestion.of.
fact for the jury to decide. This Court's decision in Apprendi v. New Jersey, 530 U.S. 466
(2000), requires specific findings by a jury, since the statutory maximum sentence for a
Vehicular Homicide predicated on Reckless Driving (15 yrs.), Burglary (20 yrs.) [and

% The court mischaracterized the conclusion of Westmoreland's argument by adding "but
after the burglary was completed and he was attempting to flee.” Enumeration or brief did
not expressly assert such language or contention;

57 The application implies that a murder may be committed in the commission of a felony,
“although it does not take place until after the felony itself has been technically

PR P .
*(.v.(ffpzc‘t%@:. "

% [iln denying motion for new trial, the court, for the first time, applied "res gestaes" in
support of the "escape phase"” of the burglary.

59 See, e.g., 4 W. Blackstone, Commentaries on the Laws of England 224 (176
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imprisonment) by virtue of some other fact ("cause” or "res gestae").

e et = g - -

- Under the due process clause of the Federal Constitution's Fourteenth
Amendment- and under the Constitution’s Sixth Amendment guarantee ofa nght

Cainyuarial-a eriminal, flpf nlant: 1__Q_A__ S11ea ie 5 'm'v {lptm‘mn‘;ahq‘n thatthe'
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defendant is guilty beyond a reasonable doubt of every element of the crime with
which the defendant is charged, where the historical foundation for this Court's
recognition of these principles extends down centuries into common law; a state
cannot cxrcumvent these protectlons by redeﬁnmg the eleinents that consutute

-Gfererd aiiaes B v \.nmuuc:iu.n tg hieric &S TavroTs-tiat béar [_t:UJ aUL’tﬂy G

extent of punishment. Apprendi, supra.

i

“In any event, for substantive double-jeopardy purposes, neither a burglary conviction p

. nora murder conviction is a lesser included offense within the other "since proof of

addmnna] elaments, mucr nprp«;mlv hp qhnwn o pctahhch parh r‘nmp See; Cash. Vi thp .

368 S.E.2d 756 (1988); Ogleshy v, State. 256 S.E.2d 371 (1979)).” Williams v. State, 300
S.E.2d 301 (1983). Accord Alvin v. State, 325 S.E.2d 143 (1985).

The conviction for Felony Murder violates Federal Due Process. Viewed in the light most

favorable to the prosecution, the evidence is not sufficient for any rational trier of fact to

have found the essential elements of the crime beyond a reasonable doubt. This Court has
held that in the interpretation of a criminal statute shbject to the rule of lenitys!, where
there is room for debate, one should not choose the construction that disfavors the
defendant. see Moskal v. United States, 498 U. S. 103 (1990). Cf. Burrage v, United

' States. 571 U.S. __..134 S:Ct. 881 (2014Y; United States. v.Lanier. 520 U.S. 259 (1997).

Did The State Court Failure To Follow Its Own Newly Adoptéd Cumulative
Error Rule Violate Equal Protection And Due Process Constitutional
Guarantees? ‘ R G

Because of counsel’s irieffective assistance, Mr. Westmoreland was convicted of capital

murder, and sentenced to life imprisonment. On post-conviction review, Mr.
Westmoreland alleged numerous errors by his trial counsel and other Circuit Defenders.
Both the state trial and appellate courts dismissed his petmon concludmg that 1t was

f—ch i

mtumwy amdforsuceessive. Trrerefo; me, i ‘wébuumemnu A aYEeden Have dit

opportunity to prove his claims. But neither court properly considered the effect of

counsel’s errors cumulatively. Had the Georgia courts appropriately considered the -

cumulative prejudice ﬂowing from counsél’s multiple ‘errors Mr. Wesmioreland would

60 Cf. Mack_!z._smte. 283 Ga. Axm 172 (2007 ("offense of eludmz the ofﬁcers was comnlete

e

at the moment {Petitioner] refused... to stop his vehicle despite the visual and audible
signals to bring the vehicle to a stop”.) -

6! Rule of Lenity: "[t]he judicial doctrme holding that a court, in construing an ambiguous :
criminal statute that sets out multiple or inconsistent punishments, should resolve the
amb1gu1ty in favor of the more lenient pumshment " Black's Law chnonary (10th ed.

e
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REASONS FOR-GRANTING A

fn ]
I. v

In Strickland v. Washington 466 U.S. 668 (1984), this Court explained that reversal on
ineffective assistance of counsel grounds requires showing that counsel’s "errors3" were
so serious as to deprive the defendant of a fair trial” (emphasis added))%; The Court
reasoned that in every case, the cawirt should he eoncerned W‘ith..wh‘éthm;ﬁespire the
strong presumption of reliability, the result of the particular proceeding is unreliable
because of a breakdown in the adversarial process that our system counts on to produce
just results. In United States v. Cronic. 466 U.S. 648 (1984), this Court considered such
claims in the context of cases "in which the surrounding circumstances [make] it so
urdikely that-any lawyer could proviae e fiective assistance that ineffectiveness fis}
properly presumed without inquiry into actual performance at trial,” ante at 466 U. S.
661. Likewise, the Court also observed that: “While a criminal trial is not a game in which
the participants are expected to enter the ring with a near match in skills, neitherisita.
sacrifice of unarmed prisoners to gladiators.”

o 'Larre e Geoigia's npi"erﬁe*—Cd”c‘;‘r‘rbovéi‘ruied’—ii“’é"p’rim"dtét‘isi’dns‘a'nii"'t’r't‘cise"o%-ﬁ‘kfoﬁrt'
of Appeals that held that the prejudicial effect of multiple trial court errors may not be
considered cumulatively in determining whether a criminal defendant is entitled to a
new trial. The court also disapproved any decisions with language to that effect. Some
effects of that language included prlmanly ineffective assistance of counsel claims.
prejudice arising from trial court evidentiary error and the deficient performance on the
part of trial counsel”. ("The assessment of prejudice should proceed on the assumption
that the decisionmaker is reasonably, conscientiously, and impartially applying the
standards that govern the decision.”) Cf. Strickland. Id.

Fverriougic Wi Westioréland iade: severai-Clairn it iitial state Talbvas petition
regarding Circuit Defender’s errors being so serious as to deprive him of a fair trial (i.e.,
cumulative error)%s, the Georgia courts virtually hasn't recognized the rule from the 1970's%6

63 Conrie have dafinad arrnr ‘fg‘onomra”n tn, rnf'nr 10, amy vinlntion. nfnn nrnn/'fnm loa'nl ru]o o

L

[and] there must be violation of a constztutlonal, statutory, or common law, ora wolatlon of
an administrative regulation or an established rule of court.”

64 In Smith v. Francis 253 Ga. at 783(1), 325 S.E.2d 362 (1985), Strickland standards were
adopted into Georgia law. The standards included in order to find actual prejudice, [the]
court must conclude that “there is a reasonable probability (i.e., a probability sufficient to
et contrience n divtoutconie) G, vui 'forr‘cnmisei’s*m‘i’pi‘ofessmri‘a“i' errors; e
result of the proceeding would have been different.”

55 In Humphrey v. Lewis 291 Ga. 202, 210 (IV) (728 S.E.2d 603) (2012), the Georgia
Supreme Court held that the habeas court erred in vacating [Lewis’] convictions based
upon a finding of cumulative error... '[i]t remains the case that this State does not
recognize the cumulative error rile.

6 Hess Ojl & Chem. Corp. v. Nash, 177 SE2d 70 (1970) (“Any error shown upon the record

must stand or fall on its own merits and is not aided by the accumulative effect of other
claims of error.” (citation and punctuation omitted)), quoted in Haas v, State 247 SE2d
507 (1978).



w Fedruary ‘26‘2'6”0'7; Tikewise; mder-ite's uperentdcy -Clause of e TS, ‘Corstituiiors,
Strickland became federal lJaw in 1984. It's apparent that the State of Georgia has long
maintained over a decade prior to Strickland v. Washington that reviewing cumulative
errors is not the law in this state. Cf. Schofield v. Holsey,281 Ga. 809, 811 (II) n.1 (642
SE2d 56) (2007).58 Moreover, if Georgia courts unreasonably applied Strickland, then it
V'meuuneu Federal Taw and' bnnuudﬂeuubly viviie’ pLulupxt.'b"UL ‘Dot -itie’ 'oul dind g
Amendment of the United States Constitution. Likewise, when jurisprudence changed on
how cumulative error claims should be assessed (due process), it's only fair (equal
protection) that Mr. Westmoreland's federal constitutional rights be assessed as well,
according to clearly established federal law and rule adopted in comport with that law of

ihetarrd (suprenracy Ciaase]).

The cumulative error doctrine provides that an aggregation of non-reversible errors (i.e.,
plain errors failing to necessitate reversal and harmless error) can yield a denial of the
constitutional right to a fair trial, which calls for reversal. Courts address claims of
mimn‘}aﬁve error hy ﬁr#t r:nnsir}.re.ﬁng‘fhp validity. of each.claim. individually, and then
examining any errors that we find in the aggregate and in light of the trial as a whole to
determine whether the appellant was afforded a fundamentally fair trial. United States
v. Benjamin, 958 F3d 1124, 1137 (11th Cir. 2020).

Rather, the court should have evaluated the circumstances surrounding Westmoreland's
trial to determine that the state had denied Westmoreland fundamental fairness as
guaranteed by the Due Process Clause of the Fourteenth Amendment. Similar to the Sixth
Amendment right to effective assistance of counsel and the Fourteenth Amendment Due
Process rights asserted in Kimmelman®® and Jackson”, a Fourteenth Amendment Due
‘Process right to a.fajr trial is.a fundamental, trial. and personal right, since it alleges that
defendant has been denied fundamental fairness.” A trial is fundamentally unfair if
“there is a reasonable probability that the verdict might have been different had the trial
been properly conducted.”

&7 (“"{Allthough consideration of the combined prejudicial effects of different types of
errors may sometimes be more challenging than considering errors in isolation, it
certainly is not impossible.") Lane, supra.

68 "The Supreme Court of the United States has held that it is the prejudice arising from
“counsel'’s errors” that is consntunonally relevant, not that each individual error by

B s R B o 7] = ik OTETTIN AN A O ke DD
-\.vmrscx anumu uE \.uxr.nuclcu‘ui a* va\.umn uu LL‘r\Lunh, -xdu u d ACGU ALY UE T Lo,

Although the combined effects of trial counsel's errors should be considered together as
one issue, it remains the case that “[t]his State does not recognize the cumulative error
rule.” Bridges v, State 268 Ga. 700, 708(9), 492 S.E.2d 877 (1997).’

59 Kimmelman v. Morrison 477 U.S. 365, 380 (1986) (noting that "[t]he constitutional
rights of criminal defendants are granted to the innocent and the guilty alike™.

70 443 U.S. 307 (99 SCt 2781, 61 LE2d 560) (1979),

7 In Strickland v. Washington, 466 U.S. 669, 698 (1984), the Court describes an ineffective
assistance of counsel claim as an "attack on the fundamental fairness” of the trial. The
Court then states that "fundamental fairness is the central concern of the writ of habeas
corpus.” Id.
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L Westiureluni etpliasise G ciitaitive €1 or daiysis invoives a “Fouieenitic
Amendment Due Process inquiry,” and thereforeit's not creating new law, but merely
“applying that which was secured to the accused over two hundred years ago.” Explaining
the application of cumulative error analysis, Mr. Westmoreland reasons that [t]here is no
set formula and each case must be independently examined. The reviewing court must
“Getelitiie "WitetHer die-triul dukercus W witnie's JFurdirierdatly anfolr: “Wiiile- iy dves ot
mean that Mr. Westmoreland is entitled to a perfect trial, if "there is a reasonable
probability that the verdict might have been different had the trial been properly
conducted,” then the trial lacked fundamental fairness.

This Conrt has stated that fundamental fairness is a verynarrow concept and has
described denials of due process as "the failure to observe thét fundamental fairness
essential to the very concept of justice””2. In order to declare a denial of it, this Court must
find that the absence of that fairness fatally infected the trial; the acts complained of must
be of such quahty as necessanly prevents a fair trial."” Due Process and fundamental

[T1ESS ”'f"‘(:G St OT e QO TETTES.

Of course, the general rule is that habeas corpus review is available to remedy only
constitutional defects. However, as discussed, a constitutional deprivation may result
from several errors, each of which individually did not impair Westmoreland's

fair trial. ("Some errors will have had a pervasive effect on the inferences to be drawn
from the evidence, altering the entire evidentiary picture, and some will have had an
isolated, trivial effect.”) Cf. Strickland. Id.

"Pre]udlcml arcumstances consist of those events to which the pennoner failed
W Jﬂjeu, ared-canmol el -iTre “cuuseurid y‘l Cjutlive™ .sldﬂuouu Vil vthirerwise
constituted errors. Courts should consider such circumstances not as part of the
aggregation of error, but rather as part of their evéluation of the overall fairness of
[Mr. Westmoreland]'s trial.

- Ax.ta theoverall fai tngés%whi}e ~::nmlp,l_etelyv p,h‘mi.natingzhi,ndsight,_aﬁd,asseksin g counsel
at the time of capital felony murder trial, Circuit Defender conceded that he: "discussed
with [Westmoreland] we just didn't have a defense for us to put on under the
circumstances of this case, and [he] believe [he] told [Westmoreland] at that point
and time, unless he thought otherwise there wasn't any real need for us to discuss

. g2 s | I SO f

becausewe didivtreally Ttave-atital- st ategy Hi-teriis-of us présendt

st TP -74

g G agens ey
and 'he did not present any evidence."

7 (quotmg Dowling v. United States 493 U.S. 342, 352 (1990)

74 See Strickland, supra., ("Judicial scrutiny of counsel's performance must be highly
deferential, and a fair assessment of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at
the time.")
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Tresworndepusition i iniiidl fidveds-petition; wial Co Caii- Defender-furitier stated ifvai:

this was a case where he was appointed at the last minute. Judge
Grubbs gave one continuance and he had to get ready as best he could
within that time frame; * he had less than 30 days to prepare but he
had.no choice.in. the maiier. Thaiwas the ovder of court, and. the
schedule directed by the judge; * when he took the case, he did not
recollect seeing any motions filed by previous Circuit Defenders; the
file that was turned over to him had very little information in it, other
than some discovery material; he had one telephone conversation
-‘“Wi’éi'i‘ihfé‘ﬁi’t?ﬁiﬁ‘ii's‘-fr'i"i"c’ﬁ’ﬁ‘eji Wi apaated b oTrwi Botte Trad-Dee
done on the case; * he did not see a motion for funds to hire independent
investigator to assist the defense; he did not have formal training in
criminal investigations and accident reconstruction; he did not have an
expert or private investigator to assist in preparing a defense, "but a private

WveStgdior woaid iave ieercrice (o rdve™

("The result of a proceeding can be rendered unreliable, and hence the proceeding itself
unfair, even if the errors of counsel cannot be shown by a preponderance of the evidence
to have determined the outcome.") Cf. Strickland. Id.

i.  The petition shows that the writ will be in aid of the Court’s appellate jurisdiction,
as it's within 90 days of July 15, 2022, the date the states highest court of the last
resort (i.e., Georgia Supreme Court) failed to render a decision within the two-term
constitutional limitation for.reviewing application for certificate of probable cause .

to appeal state court's dismissal of habeas corpus petition.

ii.  Several exceptional circumstances exist to warrant the exercise of the Court’s
discretionary powers; (1) On February 10, 2020, the Supreme Court of Georgia
unanimously ruled that reviewing courts are to consider the cumulative effect of
trial court and counsel errors, overturning 40+ years of prior jurisprudence; (2)
Cumulative errors of trial court and ineffectiveness of trial Circuit Defender was
raised in initial habeas corpus petition, including several constitutional claims
directly related to the direct appeal decision of the Georgia Supreme Court. The
"equivocated" decison on direct appeal, creates additional ex_ce_pﬁgf\al _
circumstances warranting the exercise of the Court’s djscretiohary powers,
sharply because the state highest court arbitrarily and strategically utilized ellipsis’
to omit ambiguous language from a statute, while simultaneously applying federal
law. The omitted context alters the entire case, therefore Due Process protections

s i AEad Ty PRprs ; Fan DAAD B Aan TATmrbant mmrsil adnsl 451mcds o A AT O
WETS TAta ity SFGta el v G U ETMOES; S 2002, Vi, Acstasra A gicah a2 S

75 Ellipsis [n.]: Omission; a figure of syntax, by which one or more words, which are
obviously understood, are omitted;
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<§ 1585°Civit Kighits Aciton™ dgdnm {7y Geurgia Supretre Court usidves; irciuding
Chief Justice, circa 201077. The Civil Rights Action was exclusively based on federal
Due Process violations and explicitly implicated the conflicting decision of the
Georgia Supreme Court, and; (3) Exceptional circumstances also exist because the
United States Consututmn and clearly established federal laws are at the center of
'uu:.f(_dbe oIS Thgiily wniikely tiats e Geurgia ::upleme Cotdt wouid u:vel seiiie
conviction due to the substantial claims raised. The Georgia Supreme Court no
longer has jurisdiction of the case; and,

‘

ili. Adequate relief cannot be obtained in any other form or from any other court;
herﬁmm{az.(}nﬂ;p state of Geargia.a writ nf,h;z.hp.as corpns is.the princinle
post-conviction remedy to challenge a conviction and sentence after direct appeal
based on trial related errors and Constitutional violations. Through the
proceeding, a petitioner may obtain different forms of relief, including a motion
for new trial. Westmoreland has pro se litigated these same post conviction claims

—— e g— |

-Systera- e, oupt:uui COUIes,
Supreme Court, Federal District Court and Circuit Appellate Court). Mr.
Westmoreland has used up his "only available" Extraordinary Motion for New
Trial and no other substantial remedy exist. Mr. Westmoreland submits that both
"cumulative error" and S];m_z,_Lang, and federal constltutlonal violations were

'U(UI ngruy (_EU. uugu un:: UCUlecl Llu(u]lal ju’bl:l

N v v

“effectively presenied n botli Tederdl 28G:3:C. § 22541 Trabeas peuuun das well ay
Writ of Certiorari denied in this Court November 2020. Furthermore, Mr.
Westmoreland's substantial federal Questions were properly and exclusively
raised below and should have been decided for an appropriate resolution of a
case. So too here, the accumulation of multiple €ITors by trial Circuit Defender
Amendment and undermine confidence in the outcome of the trial. This case
presents the opportunity to confirm that basic proposition and answer important
questions of federal law and Constitution. The Georgia Supreme Court no longer
has jurisdiction of the case.

TiteGeorgia-Sugitenie Cotri treated a Confivt by trderminiig Gie desived anifor ity of
clearly established federal law by acknowledging that although the combined effects of
trial counsel's errors should be considered together as one issue; that it remained the case
that Georgia “does not recognize the cumulative error rule.” The collateral history of this
case heav11y relies on violation of smgklanu.ﬂashmgmn(1984), (Due Process, Equal
vI’fUlIt‘.'L troftt, “Effeciive Assistdance of-Conmim i-free LG(III'&ET] drtd-diers’ LULU. s
interpretation of Article VI of the U.S. Constitution. Westmoreland points out that the
Supremacy Clause dictates that his claims were ripe to be heard as well as granted
because any conflicting provisions of state constitution or law could have been easily

76 Westimoreland v, Grubbs et.el.. No. 2012 U.S. Dist. LEXIS 118733 (N.D. Ga. 2012).
Judgement entered July 23, 2012;

77 Also named in the civil rights action as defendants were Trial Court, (3) Cobb County
Circuit Defenders and (2) state prosecutors.



resuived. Resulution s meeddd By s ‘Court because, absenicsutirreview, gy Wil
persist, having been decided by a court whose rulings are otherwise definitive within the
territq;_ial jurisdiction absent this Court's review. See Redmon v, Johnson, 2018 Ga. LEXIS
1(2018).

-As apnlied 10 A rriminalirial, denialaf due p.w:ru.?asaw.is.-tha failune 1o nhsprue that. ‘
fundamental fairness essential to the very concept of justice. Mr. Westmoreland declares
that the absence of that fairness fatally infected the trial and the acts complained of are of
such quality as necessarily prevents a fair trial. The obvious conflict with Strickland and
the Due Process Clause implication, this Court's resolution will control the outcome of the

. ATES e S £33

easewwinch ‘the-petitioicis fhed.

The writ should be granted based on Sup.Ct. R. 10 (c), in that a state court has declined to

decide an important question of federal law that has not been, but should be, settled by

this Court, [and] has decided an important federal question in a way that conficts with
.relevant decisions .of this Conrt.

dy
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The petition for a writ of certiorari should be granted.
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