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Before LOKEN, COLLOTON, and SHEPHERD, Circuit Judges'

COLLOTON, Circuit Judge.

Tracy Zornes is serving a life sentence for murder in Minnesota. He brought

a petition for writ of habeas corpus in the district court, alleging that the state trial

court violated his right to a public trial, and that the decision of the state supreme
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court upholding his conviction was contrary to, or an unreasonable application of,

clearly established federal law. The district courtl denied the petition, and we affirm.

In Novemb er 20ll,Zorneswas convicted oftwo counts of first-degree murder,

first-degree arson of a dwelling, and theft of a motor vehicle in Minnesota state court.

,See Minn. Stat. $$ 609.185(a)(1), 609.561, subdiv. l, 609.52 subdiv. 2(17). The

Minnesota trial court sentenced him to two consecutive life sentences without the

possibility of parole.

On direct appeal, Zornes challenged the trial court's decision to exclude two

people from the courtroom during jury voir dire. Zornes's girlfriend was present in

the courtroom for two days ofjury selection. She was included on a joint witness list

prepared by the parties. When counsel alerted the trial court to the girlfriend's

presence on her second day of attendance, the court ordered her to leave the

courtroom to comply with an order sequestering witnesses. Zornes did not object.

The next day,Zornes informed the court that Robert Stivers, a brother of one

of the murder victims, was present in the courtroom. Stivers was on the State's

witness list. Zornes explained to the court, however, that the State "may be willing

to remove him from that list and in return we would not be objecting if he wants to

watch from the observation room so we don't have the jurors in eye contact with

him." The State then conf,rrmed its desire to remove Stivers from the wiûress list.

Consistent with Zornes's proposal, the court declared that Stivers would be allowed

to sit in the observation room during voír dire,but would not be a witness at trial.

tThe Honorable Eric C. Tostrud, United States District Judge for the District
of Minnesota.
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Zornes argued on appeal in state court that the trial court's decision to

sequester the girlfriend and to direct Stivers to watch from an observation room

violated his right to a public trial under the Sixth and Fourteenth Amendments. The

Supreme Court of Minnesota rejected the contentions. State v. Zornes, 33l N.W.2d

609, 618 (Minn. 2013). V/ith respect to the girlfriend, the court concluded Lhat a

potential witness is distinct from the'þublic" generally, and that the trial court had

broad discretion to exclude a witness from the courtroom. After observing that the

girlfriendplayed akey role in Zornes's planned alibi defense, the court explainedthat

questioning of prospective jurors can be wide ranging and cover details of trial

strategy, so it is conceivable that a witness could tailor her testimony in response to

what she hears during voir dire. Id. at 619-20. The court ultimately held that the

sequestration ofthe defendant' s girlfriend did not violate Zornes's constitutional right

to a public trial. The court also ruled that the exclusion of Stivers from the courtroom

during voír direwas 'too trivial to implicate Zorne[s]'s Sixth Amendment right to a

public trial," and found it unnecessary to address whether Zornes invited the alleged

error. Id. at 620-21.

After failing to obtain post-conviction relief in state court, Zornes filed a

petition for writ of habeas co{pus in the district court. As relevant here, Zornes

challenged the state court's disposition of his claim alleging a violation of the right

to a public trial. The district court denied relief. The court reasoned that the state

supreme court's decision was not contrary to clearly established federal law, because

the Supreme Court has not addressed the constitutionality of partial closures of trial

proceedings. The court also concluded that the state court's decision was not an

unreasonable application of clearly established federal law, because any alleged error

in the ruling was subject to fairminded disagreement. The district court granted a

certificate of appealability, and we review the district court's conclusion de novo.
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A federal court's authorityto grant a writ of habeas corpus on behalf of a state

prisoner is governed by the standards set forth in the Antiterrorism and Effective

Death Penalty Act of 1996. A federal court cannot grant a habeas petition with

respect to any claim that was adjudicated on the merits in state court unless the

adjudication "resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme Court

of the United States." 28 U.S.C. $ 2254(dX1).

A state court decision is "contrary to" clearly established federal law ifthe state

court arrives at a conclusion opposite to that reached by the Supreme Court on a

question of law, or if the state court confronts facts that aÍe materially

indistinguishable from relevant Supreme Court precedent yet reaches the opposite

result. Williams v. Taylor,529 U.S. 362,405-06 (2000). A decision involves an

'1¡nreasonable application of'federal law if the state court "correctly identifies the

governing legal standard but either unreasonably applies it to the facts of the

particular case or unreasonably extends or refuses to extend the legal standard to a

new context." Munt v. Grandlienard, 829 F.3d 610, 614 (8th Cir. 2016); see

Williams,529 U.S. at 407 . To demonstrate an unreasonable application, a prisoner

must show "that astate court's adjudication was not only wrong, but also objectively

unreasonable, such that 'fairminded jurists' could not disagree about the proper

resolution .- Smith v. Títus,958 F.3d 687 ,69I (8th Cir. 2020) (quoting Yarborough

v. Alvarado, 541U.S. 652, 664 (2004)), cert. denied,l4l S. CI. 982 (2021); see

l(illiams,529 U.S. a|409-12. We evaluate the reasonableness of the state court's

ultimate conclusion, not necessarily the reasoning used to justify the decision.

Dansby v. Hobbs,766F.3d 809, 830 (8th Cir' 2014).

Zornes argues that the state court's decision is contrary to and involved an

unreasonable application of two Supreme Court decisions: Waller v. Georgia,467
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U.S. 39 (1984), and Presley v. Georgia,558 U.S. 209 (2010) (per curiam). Waller

considered a trial court's decision to close apretrial suppression hearing to the public.

The Court ruled that it was constitutional error to close the hearing, and that to justify

such a closure, "the party seeking to close the hearing must advance an overriding

interest that is likely to be prejudiced, the closure must be no broader than necessary

to protect that interest, the trial court must consider reasonable alternatives to closing

the proceeding, and it must make findings adequate to support the closure." 467 U.S.

at 48. Presley held that the right to a public trial extends to the voir dire of
prospective jurors, and clarified that the trial court must consider reasonable

alternatives to closure even when they are not proposed by the parties. 558 U.S. at

213-14.

The state supreme court's decision in this case is not contrary to Waller and

Presley. When evaluating Sixth Amendment claims involving the right to a public

trial, this court and others have distinguished between total closures and partial

closures of criminal proceedings. ,See Garcia v. Bertsch,470F.3d748,752-53 (8th

Cir. 2006); (Inited States v. Osborne, 68 F.3d 94, 98-99 & n.l2 (5th Cir. 1995)

(collecting cases). Whether a closure is total or partial depends on who is excluded

during the time in question. Uníted States v. Thompson,Tl3 F.3d 388, 395 (8th Cir.

2013). This court applies the stringent standard announced in l(aller to total

closures, but conducts a different analysis for partial closures. 1d.

The exclusions of Zornes's girlfriend and Stivers were both partial closures of
the jury selection proceedings under this rubric; at no point did the trial court bar all

members of the public from the courtroom. Waller and Presley both involved total

closures. Waller,467 U.S. at 42; Presley,558 U.S. a|2l0,2l4; see Presley v. State,

6745.8.2d 909,910-911 (Ga. 2009). The Supreme Courthas never addressed a

'þafüalclosure" ofjury selection (or any phase of a trial) in which a potential witness

is sequestered or a relative of a victim is excluded at the suggestion of the defendant.

Where no Supreme Court decision has confronted the specific question presented to

-5-
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the state court, the court's decision cannot be contrary to clearly established federal

law for the purposes of $ 2254(d)(l). I|toods v. Donald,575 U.S. 312,3I7 (2015)

(per curiam). Accordingly, we conclude that the Minnesota court's decision is not

contrary to clearly established federal law.

The next issue is whether the state court decision involved an unreasonable

application of clearly established federal law. As noted, Waller andPresley involved

complete closures of a courtroom to the public, and did not add¡ess how a court

should analyze an order excluding a prospective witness or victim's relative from

attending jury voir dire. Zornes argues that a "pafüal closure" must satisff the same

stringent standard for a complete closure discussed in Waller. But this court and

other courts of appeals have concluded that partial closures may be justified by a

"substantial reason" without the "overriding interest" that Waller requires to justify

a complete closure. Thompson, 713 F.3d a1395; Uníted States v. Simmons,797 F.3d

409, 414 (6th Cir. 2015). The distinction in standards is based on the view that a

pafüal closure does not implicate the same secrecy and fairness concerns that are

raised by a total closure. Garcia,470 F .3d at7 52-53 . A state court reasonably could

take the same analytical approach that has been followed by several federal courts of

appeals.

The first'þafüal closure" at issue was the exclusion of Zornes's girlfriend as

a potential witness under the trial court's sequestration order. This court has held that

the right to a public trial does not prohibit the sequestration of witnesses from the

evidentiary portion of a trial. We relied on the fact that sequestration lessens the

danger that awitness will tailor her testimony to that of earlier witnesses, and aids in

detecting testimony that is less than candid. United States v. Rícker,983 F.3d 987,

994-95 (8th Cir. 2020); see United States v. Blanche,l4gF .3d763,769-70 (8th Cir.

1998). The Minnesota court concluded that the same rationale justified sequestration

of a witness during voir dire, because it is possible that a witness could tailor her

testimony in response to what she hears from attorneys and prospective jurors during

-6-
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jury selection. Zornes complains that the state court's rationale would have allowed

the exclusion of 184 potential witnesses, but no other potential witness sought to

attend voir díre,so the state court had no occasion to address whether the witness list

should have been narrowed or the sequestration order relaxed as to others.

This court has not considered sequestration during jury selection on a direct

appeal, and the parties have not identified any other appellate decision on point.

'While appellate decisions regarding jury voír dire often say that counsel should not

use the process to discern a prospective juror's opinion of the evidence, it is apparent

that attorneys sometimes do provide aprgview of evidence during thatphase oftrial.

8.g., Osgood v. State, No. CR- 1 3-1416,2020 WL 2820637 , at * 13 (Ala. Crim. App.

lrlay 29,2020); State v. Nichols, No. CA-CR 16-0070, 2017 WL 3431476, at *2

(Ariz. ct. App. Aug. 10, 2017); In re Commítment of Perez, No. 09-12-00132-CV,

2013WL772842, at*7 (Tex. App. Jan. 29,2013); People v. Ochoa,28 P.3d 78,93-

94 (Ca1.2001). A discussion by counsel ofwhat the evidence is likely to show raises

the potential for tailoring of testimony by a prospective witness. As the Minnesota

court observed, counsel's line of questioning during voir díre also may reveal trial

strategy that could be accommodated later by a willing witness.

In the absence of any decision of the Supreme Court on the subject, we agree

with the district court that fairminded jurists could take the view that the substantial

reasons justifying witness sequestration during the evidentiary phase of a trial extend

to jury voir díre. And just as our decisions have not required atrial court to fine-tune

sequestration during the evidentiary phase according to the risk of tailoring posed by

the testimony of each particular witness, we cannot say it was unreasonable for the

state court to treat jury voir dire as an undifferentiated whole for purposes of

sequestration of a key alibi witness. Therefore, the state court's denial of the claim

based on sequestration of Zornes's girlfriend did not involve an unreasonable

application of clearly established federal law.

7
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The second "partíal closure" was the trial court's direction that Stivers, the

victim's brother, watch jury voir díre from an observation room. The court

recognized that Stivers would not be a witness, so he was not subject to the

sequestration order. Zornes argues that the state supreme court's decision to allow

the exclusion of Stivers from the courtroom was an unreasonable application of

I4taller and Presley.

The Minnesota court concluded that excluding Stivers from voir direwas'too

trivial" to implicate the Sixth Amendment. In reaching that conclusion, the court

considered that the courtroom rwas never cleared of all spectators, the trial remained

open to the general public and the press, there was no period of the trial in which

members of the public were absent during the trial, and at no time was the defendant,

his family, his friends, or any witness improperly excluded. Zornes,831 N.'W.2d at

620-21 (citing State v. Lindsey, 632 N.V/.2d 652,660-61 (Minn. 2001)).

Zornes contends that the state court's "triviality" rule is an unreasonable

applicatio n of Waller and Presley . He maintains that a conclusion of triviality cannot

be reconciled with Waller's demand that the court must identify an overriding interest

for closure and consider reasonable alternatives. Waller,467 U.S. at 48.

The Minnesota court's decision to apply a "triviality" standard, however, is not

the outlier thatZornes suggests. The Second Circuit inPetersonv. Willíams, 85 F.3d

39 (2d Cir. 1996), ruled that an unjustified temporary closure in that case was "too

trivial to amount to a violation" of the right to a public trial. Id. at 42. Judge

Calabresi's opinion forthe court explainedthat atriviality standard looks to "whether

the actions of the court and the effect that they had on the conduct of the trial

deprived the defendant . .. of the protections conferred by the Sixth Amendment."

1d. Where "the values furthered by the public trial guarantee" were not jeopardízed

when the trial court briefly neglected to reopen the courtroom after an undercover

officer finished testiffing, the court held that the defendant's rights were not

-8-
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infringed. Id. at 43-44. Several courts have adopted the Peterson approach, e.g.,

tJnited States v. Perry,47gF.3d885, 890 (D.C. Cir.2007);Braunv. Powell,z27 F.3d

908, 918-20 (7th Cir. 2000), andhave continued to apply ilafter Presley. See United

Støtes v. Lewís, No. 19-6148,2022 WL 216571, at *7-8 (6th Cir. Jan.25,2022)

(deputy marshal for twenty minutes excluded two spectators who were speaking

loudly); UnitedStatesv.Anderson,88l F.3d 568,573 (7thCir.2018)(trialcontinued

after courthouse was locked for the night at 5:00 p.m.); United States v. Patton,502

F. App'x 139, I4l-42 (3d Cir. 2012) (members of defendants' families allegedly

denied entry during jury selection because courtroom was filled to capacity); United

States v. Greene, 43I F. App'x I9I, 195-97 (3d Ctr.2011) (court security offtcer

excluded defendant' s brother fromvoir dire for w anlof seating space) ; Kelly v. State,

6 A.3d 396, 408-11 (Md. 2010) (exclusion of defendant's family for two to three

hours during voir dire due to insufficient space in courtroom).

Whether or not the Supreme Court ultimately would endorse this line of

authority tracing back to the Second Circuit's decision in Peterson,we believe that

fairminded jurists could conclude that it is not inconsistent with Waller andPresley.

Those cases involved total closures of the courtroom for entire phases of a criminal

trial. But as Peterson discussed, even absolute words derive their meaning from

context, 85 F.3d at 40, and the Supreme Court has not addressed whether a closure

temporarily impacting but one potential spectator infringes on a defendant's right to

a "public trial." Accepting, therefore, that a "triviality standard" is not an

unreasonable application of clearly established federal law, we cannot say that the

state court's employment of that standard created an unreasonable application here.

The victim's relative, Stivers, was able to observe jury selection from an observation

area, and Zornes does not explain how that remote viewing by one spectator

undermined the values furthered by the constitutional guarantee of a public tnal. See

id. at 43.

9
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Finally, even ifthe state supreme court's approval of the exclusion of Stivers

during voir diredid amountto anunreasonable applicationof Waller andPresley,we

would nonetheless affirm the dismissal of Zornes's petition on an alternative ground.

A defendant may waive his right to a public trial by consenting to the closure of a

proceedin g. Addaív. Schmalenberger,776F.3d528,533-34 (8th Cir. 2015). Zornes

not only consented to excluding the victim's brother from the courtroom duringvoir

dire,bulaffirmatively requested that procedure so that prospective jurors would not

have "eye contact with him." Under any standard of review, Zomes waived his

present claim that the exclusion of Stivers from the courtroom during jury selection

violated the right to a public trial.

* * *

The judgment of the district court is affirmed'
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CASE 0:1-6-cv-01730-ECT-KMM Document 62 Filed 09/16/19 Page 1- of 59

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Tracy AlanZornes,

Michelle Smith,

V

Petitioner

Respondent.

Case No. 1,6-cv-11 3}-ECT-KMM

REPORT AND
RECOMMENDATION

;
{

Robert H. Meyers, Office of the Fedetal Defender, for petitioner Tracy Alan

Zornes.l

Cecilia A. Knapp, Clay County Attorney's Offi.ce, for respondent Michelle

Smith.

Petitioner "Tracy AlanZornes was convicted of the fust-degree ptemeditated

murders of Megan Londo and John Cadotte, atson for setting a f:ire that destroyed the

apartment building where Londo and Cadotte were murdered, and theft of Cadotte's

car." State u. Zornes ("Zomes l'),83L N.\ø.2d 609,61.2 (tvliot. 201'3). The trial coutt

sentenced Mr. Zornes to consecutive life sentences without possibility of parole on

the mutder convictio ns. Id. at 617 . }r/rr. Zornes appealed those convictions directly to

1 This Court appointed Mr. Meyers to represent Mr. Zornes with respect to the claim

raised in Ground One of the petition for a writ of habeas corpus. SeeECF No. 45.

The remaining clarms were litigated by Mr. Zorrtes pto se.

I
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CASE 0:l-6-cv-01730-ECT-KMM Document 62 Filed 09/16/1-9 Page 2 of 59

the Minnesota Supreme Court, which affirmed. Id. at 628. Twice Mr. Zorr,es sought

post-conviction relief in the state courts; the state courts denied both requests. J¿e

Zomes u. State ("Zomes 1f), 880 N.\ø.2d 363 (tVlinn.201'6); Zornes u. State ("Zomes III'),

903 N.ìø.2d 41,1' OIitt.. 2017).

Now before the Court is Mr. Zornes's petition for a writ of habeas cotpus. Jaa

Petition IECF No. 1]; 28 U.S.C. 52254. Mr. Zornes challenges the validity of his

convictions on thirteen grounds. After review, this Court concludes that several of

the claims raised by Mr. Zornes in this habeas corpus proceeding ate procedurally

barred, because those claims wefe not "îUAy presented" to the state coufts' The

remaining claims fail on the merits. Accotdingly, it is tecommended that Mr. Zornes's

habeas petition be denied.

I. BACKGROUND

"Following an eady-moming apartment flre in Moorhead in February 2010, the

bodies of Megan Londo andJohn Cadotte were discoveted by emergency personnel.

Londo and Cadotte had both been beaten and stabbed, and had died before the

apartment was set abIaze." Zorne¡ 11, 880 N.ìø.2d 
^t 

367. A smoke detector had been

removed from the incinerated room. See Zomes 1,831, N.W.2d at61'4. A couple of

days later, "a passerby found the burnt remains of Cadotte's Honda Civic. The police

were called, and during the subsequent processing of the car, investigators tecovered

the temains of a smoke detector." Id. at61'5.

2
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Police quickly narrowed in on }y'rr. Zortes as a person of interest in the crimes.

Among othet factots, Mr. Zornes's nephew, "S.'V(/'.," told police that he had watched

Mr. Zornes torch a red Honda Civic matching the description of Mr. Cadotte's

vehicle. Id, Mr. Zornes had gone on the lam by this point, hiding out at a makeshift

campsite in the woods. Id. *61.6. Police located Mr. Zor¡es after they convinced

"one of Zornes's friends, who had been helpin gZornes while he was hiding from the

police, to reveal Zotnes's location to them." Id. Dúnga pat do'üm search of Zomes'

the police recovered a folding knife. They also seized a hammer, screwdriver, utility

knife, and scissors from Zornes's campsite.

¡¿r. Zornes was indicted on two counts of first-degtee ptemeditated mutder,

two counts of second-degree intentional murdet, fìrst-degree arson of a dwellinE, and

theftof amotorvehicle. SeeZomesI,831, N.!7.2d at61,6. The juryvotedtoconvict

on all counts except the charges of second-degtee murder, and the coutt sentenced

Mr. Zornes "to tv/o consecutive life sentences without the possibility of patole for the

trvo fkst-degree premeditated murder convictions, a consecutive 48-month sentence

for the arson conviction , and a 3O-month sentence for the motot-vehicle theft

conviction to run consecutive urith the other sentences." Id. x 617 (footnote

omitted).

Three times the matter has appeated before the Minnesota Supteme Court on

appellate review: the direct appeal from the conviction, the appeal from the denial of

a
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CASE 0:l-6-cv-01-730-ECT-KMM Document 62 Filed 09/1-6/1-9 Page 4 of 59

his fì-tst petition for post-conviction review, and the appeal from the denial of his

second petition for post-conviction review.2

On direct review, Mn Zornes raised fout claims befote the Minnesota Supreme

Court. First, Mr. Zomes contended that his rþht to a public trial, as guatanteed by

the Sixth Amendment of the federal constitution, was violated when two persons-

his girlfriend, who is identified by the Minnesota Supteme Court as "E.M."; and the

brother of victimJohn Cadotte-u/ete temoved from the courtroom dudngvoir dire.

See Zornes 1,831. N.ì7.2d 
^t 

61,8-21,. Second, Ml Zornes argued that the trial court

improperþ admitted an ambiguous statement-either "this wasn't anything sexuall' or

"it wasn't sexual ¡sl2¡sd"-that he made to poJice immediately before or during what

was later found by the trial court to be an unlawful wartantless search following his

affest. Id. at 621,-24. Third, }r.fr. Zornes argued that the trial coutt abused its

discretion by admitting into evidence the folding knife, utility knife, scissots,

screwdriver, and hammer found eithet on his person or at his campsite at the time of

his arrest; Ml Zomes had contended that nothing directly tied those items to the

crime scene, they wete irtelevant to the case, and were therefore inadmissible under

state law. Id. at 624-26. Fourth,Mr. Zornes argued that the trial court abused its

discretion in deciding that, if Mr. Zornes elected to testiE¡, evidence about his three

2 Under Minnesota law, "[a] defendant m^y 
^ppe 

l as of dght from the disttict coutt
to the Supreme Court ftom a final judgment of conviction of fìrst-degtee murdet."
Minn. R. Crim. P.29.02, subd. 1(a). This right of immediate appeal to the Minnesota

Supreme Court persists thtough post-conviction teview.
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pdor felony convictions could be used to impeach his testimony' Id' at626-28' The

Minnesota Supreme Court reiected each of the fout claims on the medts'

Mr. Zornes next filed a petition fot post-conviction review in state coùrt. See

Minn. Stat. $ 590.01. The Minnesota Supreme Court, on review of the denial of the

petition by the trial court, chanctenzed the petition as raising three categodes of

claims. First, accord,ing to the Minnesota Supreme Court, Mr. Zorrles raised sevetal

new claims of "ttial errors," including

that the prosecution: (1) improperþ argued that he had the
,,means,ito commit the murders although his pocketknife

was incapable of inflicting some of the victims'wounds;
(2) submitted a "false and misleadirg'witness list to the

court; (3) entered photos and testimony into evidence

without foundation; and (4) committed misconduct in its

questionin g of. awitness' Zottes also atgue[d] that the

pfosecutof committed misconduct during closing afgument

by (5) impropetþ referring to his choice not to testify;

(6) making othet preiudicial statements; and (7) using an

" inflammatoty" co mputer-b a s e d s lide p re s entatio n'

Zorne¡Il, 880 N.\7.2d at368. The triat court found, and the Minnesota Supteme

Court agreed, that each of these claims of "tttal etror" were or should have been

known to Mr. Zornes at the time of the direct appealand therefore could not be

raised in a post-conviction ptoceeding, invoking what is known in Minnesota as the

Knafta n;¡e. Id. 
^t 

368-69 (citing State u. Koú1o,243 N.\ø.2 d737 ,741 (tVlinn . 1,97 6));

Minn. Stat. $ 590.01, subd. 1.

Second, Mt. Zornes raised several claims of ineffective assistance of trial

counsel in his initial petition for post-conviction teview. Most of these claims
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cotrelated to the seven arguments of "trial effof" listed above; for example, Mr'

Zornes claimed that the prosecutor committed misconduct by using inflammatory

tactics during her closing arguments, and then claimed that his trial counsel was

ineffective for faiJing to object to the use of those tactics and seek a mistrial. Both the

district court teviewing Mrr. Zor¡es's habeas petition and the Minnesota Supreme

Court concluded that, just as Mr. Zomes could have raised the claims of trial error on

clirect appeal, so too could he have raised the claims of in-coutt ineffective-assistance-

of-trial-counsel claims on direct appeal, and thus these claims were also barred by

Knaflø. Zomes 11, 880 N.\ø'2d 
^t369.

But Mr. Zornes also raised a claim of ineffective assistance of trial cowsel not

based on the trial errors listed above: in light of evidence, not presented at tnal,

showing that the tools procured from the search of his campsite could not have

inflicted mâny of the victims' wounds, his trial counsel was ineffective in failing to

prevent the tools from being admitted into evidence. Id. 
^t369-70. 

The district court

found that this claim was also barred by Knffia,but the Minnesota Supreme Court

hedged its bets, concluding that "even if this issue is not Knafla-barred," the claim

failed on the merits. Id. at370.

Third, Mr. Zornes argued that his aþþelløîe counsel ptovided ineffective

assistance in three respects: (1) by failing to raise s¡ ditect appeal the ineffective-

assistance-of-trial-counsel claim, regarding his ttial counsel's failure to prevent the

introduced into evidence; Q) by failing to raise any claim regarding

6 APPENDIX I8
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the prosecution's use of a PowerPoint slide during closing arguments that, he

contended, "contain[ed] information not admitted into evidence," and (3) by failing to

raise any claim that the prosecutor had committed misconduct during her closing

argument when she refered to Mr. Zornes's decision not to testilt attnal. Zornes II,

880 N.\ø.2 d at371,,373. All, three ineffective-assistance-of-appellate-counsel claims

were reiected on the merits by the Minnesota Supreme Coutt.

Mr. Zornes filed the instant federal habeas co{pus petition while the appeal of

his frst petition for post-conviction review temained pending befote the Minnesota

Supreme Court. }y'rr. Zornes expressly conceded in the habeas petition that three of

the grounds raised in his petition- Gtounds Eleven, Twelve, and Thirtesn-þai n6¡

yet been raised either on direct appeal or in his first petition for post-conviction

review. J¿¿ Petition at1,2,22-24. The govemment, therefore sought dismissal of the

habeas petition on the grounds that Mr. Zorrres had raised both exhausted and

unexhausted claims, see Rose u. Llnd1,455 U.S. 509,522 (1,982), or, alternatively, asked

for denial of Grounds Eleven through Thirteen as procedurally barred, see 28 U.S.C.

S 2254þ). In tesponse, Mr. Zornes requested that this matter be held in abeyance

while he returned to state court and presented the issues in a second petition for post-

conviction review. This Court concluded that Ground Thirteen, which depended in

part upon a recent fotensic analysis not available to Mr. Zornes at the time he filed his

fìrst petition for post-conviction review, might plausibly be consideted on the medts

in the state courts. See ECF No. 27 at6. ,A.ccordingly, this Court recommended that
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this matter be stayed pufsuant to Rhines u.lYeber,544 U.S. 269 Q005), while Mt.

Zornes returned to state court and litigated his second petition for post-conviction

review. Id. at26-27. The recommendation of a stay was adopted without obiection

ftom the parties. SeeECF No. 28.

Mr. Zor¡es filed his second petition for post-conviction review in state court

raising not only the three claims he had idenufied in his fedeml habeas petition as not

previously having been raised (Gtounds Eleven through Thirteen), but others as well,

including:

1. The ptosecution failed to provide him with a number of
documents that he only recently has discovered, which he

believes is a Braþll violation;

2.The forensic pathologist's report provided newly

discovered evidence of actual innocence;

3. His investigator discovered new evidence of recantations

of trial witnesses;

4.Trial counsel provided ineffective assistance by faiJing to
strike jurots who were biased;

5. Trial counsel provided ineffective assistance by failing to
conduct an investigation; and

6. Law enforcement offìcials did not suffìciently investigate

his case.

Zomes III,903 N.SØ.2d at 41.6. The Minnesota Supteme Court concluded that the fkst

three of the claims lacked merit-the evidence cited by }rlr. Zomes in support of his

APPENDIX I 8

3 See Bradl u. Maryland,373 U.S. 83 (1963).
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Bradl claim \¡/as not matenal; the forensic pathologist's report would have been

unlikely to produce an acquittal ot more favorable result if inttoduced at triaf and the

witness-recantation claim was unsupported by evidence-while the remaining three

claims were or could have been known at the time of the direct appeal and wete

therefore bared under Knafla. Id. at41,6-21'.

The parties submitted additional bdefing following the conclusion of Mr.

Zornes's second state post-conviction proceeding. Aftet that bdefing was submitted,

this Court appointed counsel to prepate a memorândum of law on the following

qnestion:

The Minnesota Supreme Court concluded that Mt.
Zornes's right to a public trial had not been violated during
his ctiminal ptoceedings. Was this conclusion contr^ry to
or did it involve an uffeasonable application of clearþ
established federal law, as claimed in Gtound One of Mr.
Zornes's habeas petition?

ECF No. 45 at1,. Supplemental briefing on that issue has now been submitted by

both parties, and Ml Zornes's habeas corpus petition is rþe for review.

II. ANALYSIS

A. Staadard ofReuiew

The Antiterrodsm and Effective Death Penalty Act of 1996 ('AEDPA") sets

forth the standards that govern this Coutt's substantive review of Mt. Zornes's habeas

co{pus claims. The televant portion of AEDPA, 28 U.S.C. S 2254(d), provides that:

Ân application fot a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court

9 APPENDIX , q......F
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shall not be granted with tespect to any claim that was

adjudicated on the merits in State court ptoceedings unless

the adjudication of the cl

(1) resulted in a decision that was contrary to,

or involved an unreasonable application of,

clearþ established Federal law, as determined

by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an

unreasonable determination of the facts in
Iight of the evidence presented in the State

court ptoceeding.

In lYillians u. Ta1lor,529 U.S, 362 Q000), the United States Supreme Court discussed

S 2254(d)(1) and how it should be applied by federal district courts. The Supreme

Court recognized that

a state-coutt decision can be "contrary to" this Court's

clearþ established precedent in two ways. First, a state-

court decision is contrary to this Coutt's precedent if the

state coult arrives at a conclusion opposite to that reached

by this Court on a question of law. Second, a state-court

decision is also contrary to this Court's precedent if the

state court conftonts facts that are materialTy

indistinguishable from a relevant Supreme Court precedent

and atrives at a result opposite to outs'

Id. at 405.

"IJnder the 'unreasonable application' clause, a federal habeas court may gtatt

the writ if the state court identifies the correct governing legal principle ftom [the

Supteme] CourCs decisions but unreasonably applies that principle to the facts of the

prisoner's case." Id. at41,3. The Supreme Court also explained that

APPENDTx lL10
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[a] federat habeas court making the "unteâsonable

application" inquiry should ask whether the state coutt's

application of cleady established fedetal law was objectively

unreasonable. . . . [A] federal habeas court may not issue

the writ simply because that court concludes in its
independent judgment that the televant state-couÍt decision

applied clearþ established federal law eroneously ot
incottectly. Rather, that application must also be

unreasonable.

Id. at 409,41.1..

A writ of habeas colpus is also available where the state coutt's resolution of a

prisoner's criminal case is "based on an unreasonable determination of the facts in

tight of the evidence presented in the State coutt ptoceedin1." 28 U.S.C. S 2254(dX2)

In other words, habeas relief can be granted if the conviction is based on fìndings of

factrhñcould not reasorìably be derived from the state court evidentiary record'

!Øhen reviewing a state couft decision, however, "a fedenl couft . ' ' pfesumes that

the state court's fac¡taldeterminations are coffect; this presumption may be tebutted

only by clear and convincing evidence." I-.ee u. Gammon,222F.3d 441,,442 (8th Cir

.2000). In addition,23 U.S.C. $ 225a(e)(1) provides that

[i]n a proceeding instituted by an application for a writ of
habeas colpus by a person in custody pursuant to the
judgment of a State court, a determination of a factual issue

made by a State court shall be presumed to be correct. The

applicant shall have the butden of rebutting the

presumption of coffectness by clear and convincing

evidence.

"AEDPA . . . imposes a highly deferential standard for evaluating state-court rulings

and demands that state-court decisions be given the benefit of the doubt." Renico u.

APPENDT x 1.111



;
É¡

CASE 0:1-6-cv-01,730-ECT-KMM Document 62 Filed 09/L6/19 Page 1-2 of 59

btt,559 U.S. 766, 773 Q01,0) (citations and quotations omitted). Habeas relief

cannot be granted unless the petitioner has identified and substantiated a specific

error committed by the state coutrs. Moreover, the petitioner must show that the

state courts committed the type of etror that is actionable under S 2254(d), as that

statute has been interpreted by the Supreme Court. Finally, the petitioner "must show

that the state court's ruling on the claim being ptesented in federal court was so

lacking in justification that there was ân error well understood and comptehended in

existing law beyond any possibility for fairminded disagteement." Hanington u. Nchter,

562 U.S. 86, 103 Q011).

B. Ptocedunl Defrult

Generally, "þ]efore seeking a federalwrit of habeas corpus, a state prisoner

must exhaust available state remedies, 28 U.S.C. S 2254(bXL), thereby grving the State

the opportunity to pass upon and corect alleged violations of its prisonets' federal

rights." Baldwin u. Reese,541 U.S. 27 ,29 Q004) (intemal quotations omitted)' Each

claim for relief raised in a federal habeas petition must independently be exhausted in

the state courts. Presentation of a mixed petition-that is, a habeas petition raising

both exhausted and unexhausted claims-is grounds for dismissal of the entirehabeas

petition without ptejudice. See Lund1,455 U.S' 
^t 

522.

Section 2254þ),however, requires that the habeas applicant exhaust only those

state-couft remedies that ate "available." 28 U.S.C. S 2254(b)(1XÐ. Where state

procedural rules prevent examination of the metits of a claim, the petitioner

APPENDI X q,,t2
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technically has satisfied the exhaustion requirement of S 2254(b), because no state-

couft remedies temain " avajlable" fot that claim. S ee M{all u. Benson, 1,1'4 F .3d 7 54'

757 (8th Clï.1,997). Still, though, because the applicant can no longer fafuly ptesent

the claim to the state courts in a manner that entitles the applicant to a ruling on the

merits, the applicant is usually barted from seeking federal habeas colPus relief on

that claim. See Coleman u. Thonþs0n,501TJ.5.722,731.-32 (1991). This kind of claim-

one that has not been fairly presented to the state courts and is now barred from

consideration by state-law procedural rules-is said to have been procedurally

defaulted. See McCall, 1,1,4 F.3d 
^tl57 

. A procedurally defaulted claim must be

denied-assuming that the respondent has intetjected the affirmative defense of

procedural default-unless the petitioner "cân demonsffate either cause and actual

prejudice, or that a miscarriage of justice will occur if we do not reviev¡ the merits of

the petition." Id.

C. Oveniew ofMr. Zomes's Claims

¡4r. Zornes, as a formal mattet, raises thirteen grounds for relief in his habeas

cofpus petition. This list somewhat ovetsimplifies things, though. Many of the

grounds for relief in the habeas petition are presented as "direct" claims ef sff6¡-

moslly, claims that Mr. Zornes's convictions must be overturned as a tesult of

prosecutorial misconduct. But Mr. Zornes also requested partwây thtough this

habeas corpus proceeding that his petition be interpreted as raising ancilary claims of

ineffective assistance of trial counsel (for failure to object attrialor taise certain

APPENDI x ?/9l3
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arguments regarding the alleged prosecutorial misconduct) and ineffective assistance

of appellate counsel (fot failue to taise the claims of ptosecutorial misconduct on

clirect appeat). SeeF;CF No. 35 at 4. Thus, for example, Ground Seven of the habeas

petition expressly raises a claim that the ptosecution subomed periury from a witness,

r¿a Petition at1.8,but Mr. Zor:rres also asks, that Ground Seven be interpreted as

raising a claim of ineffective assistance of trial counsel þecause no obiection v¡as

made to the allegedly suborned petjury) and ineffective assistance of appellate counsel

þecause no claim regarding suborned pefiury was raised on appeal). Id.

As explained above, however, only if a specific claim has been fairly presented

to the state courts may that claim be considered on the medts in this habeas colpus

proceeding; it is not enough for a related claim based on the same facts to have been

raised. See, e¿.,\V/lttdes u. Høndley 69 F.3d 247,253 (8th Cir. 1995) (citing Tþpia u.

l-,ockhart,903 tr.2d 552, 554 (8th Cif. 1990)). Fot example, to the extent that Mr.

Zornes seeks habeas relief on claims of ptosecutorial misconduc! he must establish

that he has fairly presented those specifi.c claims to the Minnesota Supreme Court.

Similarþ, to the extent that Mr. Zornes seeks telief for ineffective-assistance related to

an instance of alleged prosecutorial misconduct, he must establish that he has faidy

presented thatineffective-assistance claim to the Minnesota Supreme Court. Thus,

any given gtound for relief raised by Mr. Zomes may contain multiple disparate

claims, and those claims have been fairly presented to the Minnesota Supreme Court

in whole, in patt, ot not at øJ1..

APPENDI X A\l4
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With that in mind, the grounds for relief raised in Mr. Zornes's habeas petition

can be gtouped into three categodes. Firs! some of the gtounds-specifically,

Grounds Three, Fouq Five, Six, Seven, and Twelvs-þ2\rs not been faitly presented

to the Minnesota Supreme Court at all,whether interpreted ¿5 ditect claims of error,

claims of ineffective assistance of trial counsel, or claims of ineffective assistance of

appellate counsel. Those gtounds are procedurally bared and, as this Court will

explain below, should be denied on that basis. Second, some of the gtounds-

specifi.cally, Grounds Eight, Nine, Ten, and Eleven-are procedurally barred in part,

but certain of the claims either raised ot implied by those gtounds wete fairly

presented to the Minnesota Supreme Coutt. \ü/ith respect to those grounds for relief,

this Court will examine the extent to which the grounds have been ptocedurally

defaulted and then continue to the merits of. any claims that have been fairly

presented. Third, the remaining grounds taised by Mr. /61¡s5-specifically, Grounds

One, Two, and Thirteen-were fairly presented to the Minnesota Supreme Court in a

manner that plainly entitled Mrr. Zornes to review befote that court. Those grounds

for relief are not procedurally defaulted, and this Court will ptoceed to the merits of

the claims raised within those grounds.

D. Prccedunlly Deûulted @ounds

L. Grounds Three and Six

Two spectators were removed from the courtroom during voir dire at Mr.

Zornes's tnal, and many other persons wete potentially excluded from the couttroom
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for the entirety of the trial proceedings because the prosecution indicated that it might

call those persons as wit¡esses. Three of the grounds for relief taised in Mr. Zornes's

habeas corpus petition-Grounds One, Thtee, and Six-relate to this removal and

exclusion. In Ground One, Mr. Zotnes contends that the removal and exclusion of

individuals from the couftroom violated his Sixth Amendment right to a public trial.

That claim was fairly presented to the Minnesota Supreme Court s¡ direct appeal and

is discussed in greater depth below. In Ground Six, Mr. Zornes contends that the

prosecution submitted a witness list containing the names of persons that the State

had no acinlintention of calling as witnesses, thereby getting those individuals

excluded from the courtroom, and thus committed prosecutorial misconduct. And in

Ground Three, }úr. Zor¡es contends that his attomey's failure to object to what he

believes to have been a "f^lse" witness list amounted to ineffective assistance of

counsel.

The claims presented in Gtounds Three and Six were raised by Mr. Zornes in

his first petition for post-conviction telief in state court. llith tespect to each claim,

however, the Minnesota Supreme Court concluded that Mr. Zornes could have raised

the issue on dirss¡ appeal and thetefote that the claims were bared from further

consideration by Knafla. See Zomes 11, 880 N.\7.2d 
^t368-69 

(citìng Knafla,243

N.Sø.2d 
^t741). 

Because of the effect of Knffia, neithet Ground Three nor Ground

Six has been presented to the Minnesota Supreme Court in a manner that entitled Mr.

Zornes to a ruling on the merits. Moteover, Knffia will continue to bar
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of those claims if raised in a future state-court ptoceeding. Accordingly, both claims

are nov¡ procedurally defaulted.a

This procedural default can be overcome only through a showing either of

cause and actual prejudice, or that a miscarriage of justice will occur if the claims are

not reviewed. See McCall,1,1,4F.3d 
^t757. 

}lr. Zor¡es has not established any cause

for the failure to raise the claims presented in Grounds Thtee and Six to the state

courts at the appropdate dme, much less cause iustifting avoidance of the application

of the usual rules of ptocedural default. Moreovet, the claims in Gtounds Thtee and

Six are latgely duplicative of the claim raised in Ground One of the habeas petition,

which hasbeen fairly presented to the Minnesota Supreme Coutt and is therefote

amenable to federal habeas review. No miscariage of justice will result from the

denial of the largely duplicative Grounds Three and Six.

2. Grounds Four and Five

Grounds Four and Five of the habeas petition are also intetrelated. Evidence

regarding a blood-spattered chair found at the crime scene was admitted at trial. Mr.

Zornes's trial counsel did not object to admission of the evidence. In Ground Five of

the habeas petition, Mr. Zortes contends that the admission of the blood-spattered

chair without adequate evidentiary foundation violated his constitutional rights. In

a Mr. Zornes did not argue before the state courts that his appellate counsel was

ineffective for faiJing to raise the claims nou¡ presented in Grounds Three and Six of
the habeas petition, and thus any such claim of ineffective assistance of appellate

counsel would also be procedurally defaulted.
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Ground Four of the habeas petition, }y'rr. Zornes contends that the failute to object to

the admission of the evidence amounted to ineffective assistance of counsel.

The Minnesota Supreme Court squarely tejected each of these claims as bared

by Knafla. See Zomes 11, 880 N.nf.2d 
^t368-69. 

lr'f.t. Zotnes knew, ot should have

known, of these claims at the time he presented his direct appeal yet he failed to raise

these issues. Knffia thus precluded those issues from being raised in Mr. Zornes's

fìrst petition for post-conviction teview, and Knafla continues to preclude those issues

from being raised in the state courts now.5 Accordingly, the claims raised in Gtounds

Four and Five have become procedurally defaulted.

Only through a showing of cause and ptejudice, or manifest injustice, can Mr.

Zornes overcome that procedural default. Again, Mr. Zornes has not demonstrated

adequate cause for the failure to raise these claims telated to the blood-spattered chait

at the appropriate t-ime before the state courts. Moreover, }últ. Zortes cannot show

that manifest injustice would result from the refusal to consider Grounds Four and

Five on the merits; indeed, the evidence at issue appears to have been matginal to the

prosecution's case, and Mr. Zornes does not make clear how he believes that futther

"foundation" for the evidence ptesented would have helped his defense. It is also

5 Knaflawould not necessadþ have barred a claim of ineffective assistance of
appellate counsel related to the blood spatter-e.8., that Mr. Zornes's appellate

counsel was ineffective in failing to raise the issue on direct appeal-but Mr. Zornes

did not present such a claim to the Minnesota courts, and it is now too late to do so.
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unclear how Mr. Zornes alleges he was ptejudiced by the introduction of the chair.

Grounds Four and Five should therefote be dismissed as ptocedurally defaulted.

3. Ground Seven

Police took DN,A. samples ftom Mr. Zotnes's cheek and penis shortly after his

arrest. A warrant for the search was not obtained for another three and' a half hours.

Zomes 1,831. N.!ø.2d rt 61,6. Mr. Zornes successfully had the results of that DNA

testing suppressed .6 Id. Br¡tthe issue of DNA testing nevertheless arose at trial, with

ân expert testifuing on behalf of the ptosecution that she had obtained known

samples from the two victims and two other persons, E.M. and B.I(; that the items

found at Mt. Zornes's campsite contained male DNA; and that the DNA did not

match the profiles of the victims, E.M., ot B.I{. Mr. Zornes contends that the line of

questioning was a roundabout method of eliciting testimony regarding evidence that

had been suppressed; the jurors would have intuited from the testimony, Mr- Zornes

argues, that his DNA had been found on the items tecovered from the campsite. In

addition, Mrr. Zornes contends that the DNA expert was untruthful when she testified

that she had samples from only the victims, E.M., and B.K.' as she also had the

samples unlawfully taken from Mr. Zornes.

6 Not suppressed was an ambiguous but incriminating statement made by Mt. Zotnes

around itrã ¡-. of the DNA collection that tended to implicate him in the offenses.

The propriety of the admission of that statement was a focus of Mr. Zornes on direct

appial, ie, Zorue¡ 1,831. N.\ø.2d at 621.-24, but the claim was not renewed in his

habeas petition.
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These claims were among the atleged "trial effors" identified by the Minnesota

Supreme Court that should have been raised 6¡¡ ditect review. See Zomes 11, 880

occurred during his trial, they were all known or should have been known at the time

of the direct appeal," and thus the Knffia bar applied to those claims. 1/. Similarþ,

ineffective-assistance-of-trial-counsel claims related to the putatively improper

testimony could have been raised sn ditect appeal; because the ineffective-assistance

claims were not raised atthattime, those claims were likewise bared by Knafla-1 Id.

at 3(¡9. Mr. Zornes has not and cannot farrly present the claims raised in Ground

Seven to the Minnesota Supreme Court. No adequate cause exists for the failure to

raise the claims at the apptopriate time, and no manifest injustice results from the

refusal to consider it in the ftst instance. Ground Seven should be denied.

4. Ground Twelve

Mr. Zor¡es contends that one of the jurors demonstrated bias against Native

Americans during voir dire-Mr. Zornes himself is Native American-while another

jurot expressed admiration of the county sheriff and admitted to having previously

interacted with other persons involved in the trial, including the judge and defense

7 l:y'rr. Zornes did not raise a correlative ineffective-assistance-of-appellate-counsel

claim befote the Minnesota Supreme Court.
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counsel.s In Ground Twelve, }r/rr. Zomes argues that his counsel provided ineffective

assistance by declining to strike those jurots ftom the panel. By his own admission,

lilr. Zomes had presented neither the claim of jwot bias nor a. clatm of ineffective

assistance of counsel for failure to strike the jutots in the state courts at the time that

he filed his habeas petition. .fe¿Petition at23. Ground Twelve was among the claims

that Mt. Zornes sought to exhaust in his second petition for post-conviction review

following the imposition of the Rhines stay in this matter.

The Minnesota Supreme Court made short wotk of the claim. "Zomes's

claims of ineffective assistance of counsel fot failure to strike biased jurors can be

determined on the basis of the trial record. . . . Because these claims were known at

the time of trial and were not raised during the dfuect appeal, the Knffia rule bars the

claims, unless the facts alleged in the petition establish one of the exceptions to the

Knffiarule." Zornes III,g03N.\ø.2d at 421.. No exception to Knffiawas found to

appty by the Minnesota Supreme Court, and the claim was therefore reiected without

consideration of the medts. Mr. Zornes has failed to faidy present his claims to the

Minnesota courts, and, once more, Mt. Zornes has demonsttated neither adequate

cause for the failure nor that a manifest injustice would result from a refusal to

I Mr. Zornes mentions only the jutor alleged to have demonstrated racial bias in the

habeas petition itself, rs¿ Petition at23; he includes the allegations regarding the

second jutot in his initial memorandum in support of his habeas petition, seeECF

No. 19 at28-30.
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consider the claims. Ground Twelve should therefore also be denied on the gtounds

of proceduml default.

E. "Mixed" @ounds

Each of the six grounds for relief discussed above has not been not fairly

presented to the Minnesota Supreme Coutt, and none of those grounds may now be

raised in a new stâte-court proceeding. Accotdingly, those claims have become

procedurally defaulted in full, and denial of those gtounds was recommended above

on that basis.

By contrast, Gtounds Eight, Nine, Ten, and Eleven of the habeas petition

include both claims that have been fairly presented and claims that have not been

fairly presented in the state courts. Each of Grounds Eight, Nine, and Ten concern

alleged prosecutorial misconduct committed dudng closing arguments' The claims

presented there were initially raised in Mr. Zornes's first petition for post-conviction

review. In affirming the denial of that petition, the Minnesota Supreme Court

concluded that Mr. Zornes could have taised the claims of ptosecutorial misconduct

6¡ clirect appeal and thus that those claims wete batre dby Knafila. See Zomes /1, 880

N.!ø.2d at368-69. By the same token, the Minnesota Supreme Court concluded that

li/rr. Zornes could have raised any claims of ineffective assistance of trialcounsel

regarding the alleged prosecutorial misconduct on direct appeal. Id. at369- But Mr.

Zornes could not argue on direct appeal that his appellate counsel was ineffective fot

failing to taise issues related to the alleged prosecutorial misconduct; accordingly,
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Knafta did not bar consideration of his ineffective-assistance-of-appellate-counsel

claims. Those claims were instead considered and denied on the merits by the

Minnesota Supreme Court. Id. at370-73.

Similarþ, Ground Eleven consists of multiple claims. In part, Mr. Zornes

contends that the prosecution and law enforcement failed to investigate matters that

he insists would have exonerated him if pursued. In other claims, Mr' Zornes

contends that the prosecution failed to turn over evidence favorable to him. On

review of the denial of Mt. Zornes's second petition for post-conviction review, the

Minnesota Supreme Court concluded that the investigatory claims could have been

raised earlier and therefore v/ere bared by Knafta,but the court ptoceeded to the

merits of the remaining claims now raised in Ground Eleven. See Zomes III,903

Thus, in each of Gtounds Eight, Nine, Ten, and Eleven, l/rr. Zor¡es has raised

claims that have been faidy presented to the state courts alongside claims that have

become procedurally defaulted. Those claims that have become procedurally

defaulted-the claims of prosecutorial misconduct and ineffective assistance of ttial

counsel in Gtounds Eight, Nine, and Ten; and the investigatory claims in Gtound

Eleven-should be denied because of that procedural default. But this Court now

considers the merits of the remaining claims.
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1. Ground Eight

¡y1r. Zomes contends in Ground E ght of his petition that the prosecutot

alluded to his invocation of his Fifth Amendment nghtaganst self-inctimination on

several occasions during closing arguments; that his appellate counsel failed to taise

the issue on direct appeal; and that the failure to do so âmounted to ineffective

assistance of appellate counsel. See United States u. Tripleu,l95 F.3d 990, 995 (8th Cir.

lggg) ("It is . . . well established that prosecutorial misconduct occurs when the

prosecutor comments attnil,,directty or indirectþ, on the defendant's failute to

testift."). Mr. Zor¡es is cotrect in part the prosecutor did improperþ allude to Mr'

Zornes's decision not to testifii, though only once; and his appellate âttorney did not

raise the issue on direct appeal. Because the decision not to litigate the claim before

the Minnesota Supteme Court was teasofìable, howevet, Mr. Zomes's appellate

attorney did not provide ineffective assistance of counsel.

Claims of ineffective assistance of appellate counsel, like all ineffective-

assistance claims, are govemed by the lwo-ptong test set forth tn Stic,ëland u.

IYashington, 466 U.S. 668 (1984).e To prevail, Mr. Zornes must show that his counsel's

performance fell below an objective standard of reasonableness, and that there is a

e "The right to counsel at tÀalis guatanteed by the Sixth Amendment, but the Fifth
Amendment due pfocess clause govefns the tþht to counsel for appellate

ptoceedings:' Steele u. [Jnited States,518 F.3d 986,988 (8th Cir.2008). The Strickland

iest is applied to both sets of claims. See ll/illians u. Lødwick,761, F.3d 841, 845 (Bth

ck.201,4).
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reasonable probability that, but for his counsels errors, the result of his ptoceeding

would have been different. Id. at 687 -88 & 94; accord Pføa u. Au/t,409 F.3d 933,939

(Sth Cir. 2005). "[A]bsent contrary evidence," the Court must "'assume that appellate

counsel's failure to raise a clumwas an exercise of sound appellate strategy." United

States u. Brown,528F.3d 1030, 1033 (8th Cif. 2008) (quoting Roe a. De10,1,60F.3d41.6,

418 (8th Cir. 1998). "Because one of appellate counsel's important duties is to focus

on those arguments that arc most likely to succeed, counsel will not be held to be

ineffective fot failure to raise every conceivable issue." Un,þ' u. Laebbers,469

F.3d 1,1.97 ,1205 (8th Cu. 2006). In general, only if an omitted claim is clearþ sttonget

than the issues that wete raised c rt 
^ 

petitioner demonstrate ineffectiveness on the

part of appellate counsel. Snirh u. Robbins,528 U.S. 259,288 (2000) (quotation

omitted). And on habeas review, claims of ineffective assistance of counsel are

"doubly deferential"; counsel is presumed to have provrded adequate assistance, while

the decision of the state court denying the claim of ineffective assistance is affotded

deference under S 2254(d). See Callen u. Pinholster,563 U.S. 1'70,1'90 Q011).

Mr. Zor¡es alleges that his Fifth,\mendment dghts wete violated when the

prosecutor referred in her closing argument to his decision not to testiff attnal. See

Petition atl,9;ECF No. 1,9 at22-23. Mr. Zornes is not tettibly precise in his habeas

petition or accompanying documents in identifting the instances in which he believes

the prosecutor stepped over the line. But in his briefìng before the Minnesota

Supreme Court on appeal from the denial of his first petition for post-conviction
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relief, Mr. Zomes cited fifteen instances in which the prosecutor allegedly teferred to

his decision not to testiSr. SeeECF No. 40-4 
^t22-23. 

But as the Minnesota Supreme

Court correctly pointed out, "the large majority of these references are not to Zornes'

decision not to testi$r, but rather to statements made by Zotnes following the cdme,

which were entered into evidence through witness testimony." Zlrfl$ 11, 880 N.!f.2d

at372. For example, where the prosecutot stated (in reference to Mr. Zornes) that

"he's got some explaining to do," Tr. 1.387,it was in the context of describing Mr.

Zornes's actions and motivations in the days after the muder, consistent with

testimony provided by witnesses at trial, see id. ("It's also on February 20th that the

explanations start coming from this defendant because the people in this community

know he was supposed to pick up Ms. Londo], they wete supposed to dde together,

and [Ms. Londo] is dead and he is not and he's got some explaining to do'").

Two of the comments made by the prosecutor do not fit this description. The

frst comment was similarþ innocuous. Mr. Zomes accurately quotes the ptosecutot

as stating in het closing statement that "it would be nice to know [a] motive,"

Tr.7391.,but the broader context of the quote makes cleat that the prosecutor was

not alluding to Mr. Zornes's decision to remain sileng but was explatning 
^w^y ^

shortcoming in the State's c se) ree id. ("And it's also important to know that 
- 

it

would be nice to know [a] motive fot these brutal homicides, but motive is not an

element of any offense with which this defendant is charged. And motive does not
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need to be proven."). This reference cannot reasonably be intetpreted as a reference

to Mr. Zornes's decision not to testiSt.

The second comment, however, is a diffetent matter. Near the end of her

closing statement, the prosecutor rematked, in reference to the remnants of the

smoke detector found in Mr. Cadotte's charred vehicle, that "some things can't be

explained. ltvLr. Zornes] can't explain that smoke detector." Tr. 399. The comment

drew an immediate objection from defense counsel. Id. The trial court declined to

declare a mistrial, but Mr. Zornes later requested and received an instruction that the

jury was not to draw an advetse infetence from his decision not to tesify. .Çee

Zomesll, 880 N.!Ø.2d 
^t373. 

Unlike the other comments refetenced by Mr. Zornes,

the prosecutor's statement that "some things can't be explained. [vlr. Zornes] can't

explain that smoke detector" cân reasonably be interpreted as a refetence to the

decision not to testiSr and thus arguably amounts to prosecutorial misconduct.

Nevertheless, the Minnesota Supreme Court concluded that the comment of the

prosecutor was "at most harmless error, and thus his appellate attorney was not

ineffective by faiting to taise the issue on appeal." Id'

"A claim of appellate ineffectiveness can be based on counsel's failure to taise a

particular issue on appeal, although it is diffìcult to show deficient perfotmance under

those circumstances because counsel'need not (and should not) raise every

nonfrivolous claim, but rather may select from among them in ordet to maximize the

likelihood of success on appeal.'' Cargle u. Mallen,317 F.3d1196,1.202 (1,0úC1r.
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2003) (quotìng Snith,528 U.S. 
^t288). 

The standard is helpfully summarized in this

context by Cargle:

If the omitted issue is so plainly meritotious that it would
have been unreasonable to winnow it out even ftom an

otherwise strong appeal, its omission may directly establish

deficient performance; if the omitted issue has merit but is
not so compelling, the case for deficient perfomance is

more complicated, requiring an assessment of the issue

relative to the rest of the appeal, and deferential
consideration must be given to any professional iudgment
involved in its omission; of course, if the issue is meritless,

its omission will not constitute deficient petformance.

Cargle,317 F.3d^t1.202. "[]t is . . . possible to bring a Strickland claim based on

[appellate] counsel's failure to raise a particular claim, but it is difficult to demonstrate

that counsel was incompetent." Snith, 528 U.S. at765.

Although Mr. Zortes's direct claim of prosecutorial misconduct is not ptoperþ

befote the Court on habeas review-agun,rhat claim has been procedurally

defaulted-the relative merit of that challenge, as compared to the issues that were

raised on appeal, is relevant to detetmining whetherMr. Zornes's appellate counsel

acted reasonably in omitting the claim on direct appeal. Mlr. Zornes taised four issues

on clirect appeal. Alt had some merit, and at ls25¡ e¡s-¡he claim that Mt. Zornes was

denied his Sixth Amendment right to a public trial-was very strong, as exploted

below. Conversely, in denying Mr. Zomes's claim of ineffective assistance of

appellate counsel, the Minnesota Supreme Court signaled aftet conducting a harmless-

eror review that it would not have found the prosecutodal-misconduct claim
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compelling had it been appropriately raised. Similarþ, it is doubtful that, had the issue

been preserved, the d,irect claim of prosecutorial misconduct would have been

successful on federal habeas review. See Brecht u. Abrahamson,50T U.S. 619, 623 (1993)

(requiring a showing on habeas review that the petitioner demonstrate that the ttial

error had a substantial and iniurious effect on the io.y't verdict). The comment of the

pfosecutof that Mr. Zornes "c^dtexplain that smoke detectot," though

impermissible, was an ind.irect refetence to the decision not to testifii. This mistake

was made only once by the pfosecutof. Mr. Zo:rttes sought and received a no-

aclverse-inference iury instruction. And the evidence of Mt. Zornes's guilt-even

after discounting evidence regarding possession of the possible mutder weapons' see

discussion of Ground Two below-was substan taJ,. See Zome¡ 1,831' N.\ø.2d at 623'

The Minnesota Supreme Court reasonably concluded that Mr. Zomes would

not have succeeded on his prosecutorial-misconduct claim had the claim been raised

before it on direct teview. Accotdingly, the decision of Mt. Zornes's appellate

attorney not to raise the issue on ditect appeal could not have been objectively

unreasonable. See Dler u. United States,23 F.3d 1,424,1'426 (ïth Cn' 1994)' The claim

of ineffective assistance of appellate counsel raised in Ground Elght should be denied'

2. Ground Nine

The prosecution is alleged to have committed two other acts of misconduct

during closing arguments, and Mr. Zornes's appellate attorney is said to have provided

ineffective assistance in failing to raise those instances of misconduct on direct appeal'
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In Ground Nine, Mrr. Zornes contends that the prosecutor conducted her closing

argument in an overþ inflammatory mannet, thus depriving him of due process. This

Court considers the argument within the context of a¡ineffective-assistance-of-

appellate-counsel claim: \las Mr. Zornes's appellate counsel constitutionally deficient

in faiting to raise this instance of alleged ptosecutorial misconduct on direct appeal?

The claim was not well developed before the Minnesota Supreme Court,10 and

it is not well developed here. It is true that comments intended solely to inflame iuror

emotions are inappropdate and tha! where such comments depdve a defenda¡t of a

fair tnal,reversal is warrante d. See, e.g., (Jnited States u. Tul,þ',171, F.3d 596, 599 (8th

Ck.1,ggg). But the comments of the prosecutor cited by Mt. Zornes-ss¡¡fi¡g ftom

one to twenty-one to represent the number of blows landed on one victim-are not

too incendi 
^ry, ^llthings 

considered. Futther, the comments were directed towatds a

legiumate purpose: establishing that Mr. Zornes acted with the requisite premeditation

to be convicted of first-degree mutder tathet than second-degtee murder. -f¿¿

Tr.1,392.

10 The Minnesota Supreme Court undetstandably elided this aspect of Mr. Zornes's

claim with its discrrsJon of the related claim, brought in Ground Ten, that the

prosecutor improperþ presented evidence through a PowerPoint ptesentation used

ã,rritrg closingarguments. See Zomes 11, 8S0 N.\ø.2d 
^t371'. 

But Mr. Zornes did

pr.r"ãt the aigument regarding inflammatory conduct before the Minnesota Supteme

Òo*t 
^s 

a sep^f^te and disctete claim for relief. SeeECF No. 40-4 
^t25-26'
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The claim of prosecutorial misconduct raised in Ground Nine had little hope

of securing a favorableresult for Mr. Zornes on direct appeal. His attorney acted

reasonably in declining to pufsu e a margþal claim, thereby detracting from the four

substantially more viable claims for relief that wete in fact raised. Mr. Zor¡es has not

established that his appellate attorney's performance fell below an obiective standard

of reasonableness in this regatd. See Strickland,466 U.S. at 687-88. Ground Nine

therefote should be denied.

3. Ground Ten

A finat instance of alleged prosecutorial misconduct during closing arguments

v/as presented by Mr. Zornes in his fìrst petition for post-conviction review:

Mr. Zornes claimed that the prosecutor used a PowerPoint slide that included

information not admitted into evidence and that had not been shown to either the

court or his defense attorney in advance. As with the two claims iust discussed' the

Minnesota Supreme Court concluded that this claim was batred by Knafrlaif presented

directly as a claim of prosecutorial misconduct or if presented as a claim of ineffective

assistance of trial counsel. See ZornesII,8S0 N.\ø.2d at368-70. The Minnesota

Supreme Court went on to consider the claim in the context of ineffective assistance

of appellate counsel but concluded, in essence, that the claim had been insufficiently

pleaded. "Zorttes does not explain further which facts were included fin the

presentation] that allegedly lacked evidentiary suppoft. Accotdingly, he has not

alteged facts that, if ptoven, would entitle him to telief." Id. at371'.
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The Minnesota Supreme Court is corect that Mr. Zornes did not grve it much

to work with tegarding this claim. The exact nature of the evidence alleged to have

been introduced thtough the PowerPoint ptesentation temains even now somewhat

unclear. The crux of the claim appears to concem photographs of the crime scene

which, according to Mr. Zornes,were alteted to include ted indications in various

spots.11 SeeECF No. 19 at21,; ECF No. 40-4 at27. O¡ the face of the ttanscrþt, the

prosecution appears to have used these altered photographs to demonstrate where the

smoke detector and carbon-dioxide detectot had been removed from the room. See

Tr.1,397. According to Mr. Zornes, however, the effect of the additional ted

coloration on the photograph was to make the crime scene 
^ppeùr 

more violent than

it actually was.

One diffic"lty itr evaluating this claim is that the PowerPoint presentatton at

issue is not in the record available to this Court. The Minnesota Supreme Court

concluded thatan evidentiary hearing on the claim was unnecessaly given the death

of factual allegations in the petition for post-conviction review and subsequent

briefing on appeal. Only in rare cfucumstances, not ptesent in this case, may a court

sitting in federal habeas corpus review of a state-court judgment hold an evidentiary

11 Mr. Zornes also claims in his briefing before this Court that the prosecutor made a

statement during closing arguments concetning the failure to test the fingetnail
clippings of Mr. Cadotte that was not supported by the evidence in the record, see

ECF No. 1.9 at21,,but this claim was not presented to the Minnesota Supreme Court,
see ECF No. 40-4 at 27 .
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hearing "[i]f the applicant has failed to develop the factual basis of a claim in State

court proceedings;' 28 U.S.C. \ 225a@)Q). By failing to adequately allege what,

exactly, the prosecution had disclosed through the presentation that was not admitted

into evidence (other than the red highlighted pictures), Mr. Zorctes fotfeited his

chance for furthet evidentiary development in the state coults. Therefore, under

\ 225a@)Q), cannot be affotded an evident^ty headng on the issue in federal court,

either.

The question, then, is whethet the allegations regarding the PowerPoint

ptesentation offered by Mt. Zornes, if assumed to be true, would entitle him to relief

based on his appellate counsel's supposed ineffectiveness in failing to raise the issue

on direct appeal. This Coutt concludes that the answet is no. Even assuming that the

prosecutor during her closing argument used photographs of the crime scene that had

been altered to indicate in red various items or places within those photographs, and

even assuming that these alterations had a prejudicial tendency because they were

evocative of blood, Mr. Zornes must still establish that his appellate counsel's failure

to raise the issue on direct review fell short of the Strickland standatd for professional

conduct. As explained above, Mr. Zornes's appellate counsel raised four colorable

claims for relief on direct review. "'Where, as here, 'appellate counsel competently

asserts some claims on a defendant's behalf, it is difficult to sustain an ineffective

assistance claim based on allegations that counsel was deficient fot failing to assett

some other claims.' This is because one of appellate counsel's functions is to winnow
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the available arguments and exercise iudgment about which are most likely to succeed

onappeal." Graltu.Norrzan,739F.3d111,3,11,17-1'8 (8th Cir. 2014) (quoting Unk',

469 F.3d at1.205). "Generally, only when þored issues are clearþ stronger than

those presented, will the ptesumption of effective assistance of counsel be

overcome." Smith,528 U.S. 
^t288. 

The claim that Mr. Zornes contends his appellate

counsel should have raised on direct review eithet would have required, if raised as a

dfuect prosecutorial-misconduct claim, surviving plain-etror review, as no objection

was lodged by trial counsel to the use of the exhibit attÀil,, see State u. Røney72l.

N.ïø.2c1 294,298-300 (Vlinn. 2006); or, if raised as an ineffective-assistance claim,

would have required a showing that, but fot his counsel's effors, the result of his

proceeding would have been different, Stricklønd,466 U.S. 
^t 

694. Neither task would

have been easy in light of the evidence arcayed against }dt. Zornes and the telatively

fleeting and ephemeral natwe of the alleged misconduct 
- 

items and locations on a

photograph highlighted in red rather than a less sanguinary hue. Appellate counsel

would have used reasonable professional judgment in concluding that other claims

were more worth pursuing on direct appeal. Ground Ten should be denied.

4. Ground Eleven

In the section of his habeas co{pus petition setting out Ground Eleven, Mr.

Zornes asserts that forensic lab personnel wete instructed by law enforcement not to

perform DNA testing on fìngernail clippings of the victims because, Mr. Zotnes

asserts, this DNA testing would have revealed that someone othet than him
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committed the crimes for which he was convicted. .1¿¿ Petition at22. Mt' Zornes

repeats this claim in the briefìng supporting his habeas petition, but in that briefing he

also provides six other instances in which he alleges that law enforcement and the

prosecution either failed to investigate possible leads that would have established his

evidence ot, failed to tum over evidence favorable to the defense.

Atthough grouped into a single category of claims in his second petition for

post-conviction review, tlle Minnesota Supreme Court separated the arguments

presented in Gtound Eleven of the habeas petition into claims adsing under Braþ and

claims "that law enforcement offìcials did not sufficiently investigate the case." Zomes

III,¡03 N.!ø.2d 
^t 

420. Mr. Zornes's Bradl claims concetned potentially exculpatory

evidence that was actøa/þ possessed by law enforcement and the prosecution, but not

turned over to the defense; Mr. Zotnes's investigation claims concetned leads that he

believed woaldhave supplied exculp atory evidence had law enforcement followed up

on those aspects of the investigation.

The Minnesota Supreme Court rejected the investigation claims as barred by

Knafla,as each of the supposed investigatory failures would have been known to Mr,

Zornes and his attorneys 6¡¡ direct appeal. Id. at 420-21. Thus, fot instance, it was

too late for Mr. Zornes to pursue a clakn in his second petition fot post-conviction

review on the theory that law enforcement should have conducted DNA testing of

the victims' fìngernail clippings, as Mr. Zornes knew at least by the time of trial that
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such testing had not been conducted. Due to the effect of Knafla, these invesúgatory

claims are nov¡ procedurally barred in fedetal court as well.12

By contrast, the Minnesota Supreme Court consideted the merits of Mr.

Zornes's Braþ claims, presumably because, unlike the matters at issue in the

investigatory claims, ly'rr. Zornes would not necessatily have known about specifìc

pieces of exculpatory evidence that \il/ere not tutned over to the defense and therefore

could not have eadiet raised claims under Bradl concerning that evidence. Mr. Zottes

identifìed three such pieces of evidence: "The fìrst document is the transcrþt of a

police interview with M.K.M., a friend of Zomes. The ttanscript shows that she

infotmed the poJice that, after the murde4Zornes told her that fthe female victim's]

boyfriend, Mexican boyfriend had statted their house on fire. The second document

is a transcrþt of a police interview with Zornes's sistet. The third is a narrative of a

police interview wtth Zornes's friend M.P." Zomes III,903 N.\7.2d 
^t 

417 (cleaned

up).

To establish a Bradl violation, Mr. Zornes is requited to establish thtee

elements: "The evidence at issue must be favorable to the accused, either because it is

exculpatory, or because it is impeaching; that evidence must have been suppressed by

12 Indeed, it is diffìcutt to understand what constitutional hook would hold claims that

the police should have pursued other leads. Such arguments are certainly raised by

able defense attorneys at trial, but they do not clearþ implicate claims such as

ineffective assistance or prosecutional misconduct genetally raised on either direct

appeal ot in habeas ptoceedings.

APPENDIX 4þ36



I
jl

CASE 0:l-6-cv-01-730-ECT-KMM Document 62 Filed 09/L6/19 Page 37 of 59

the State, either willfully or inadvertently; and prejudice must have ensued." Stric,ëler u.

Greene,527 U.S. 263,281,-82 (1,999). The Minnesota Supreme Court concluded that

none of the three documents cited by Mr. Zornes gave rise to relief under Braþ. Thrs

Coutt finds that each of those conclusions was teasonable'

First, as to the police interview of M.I(M., although the transcrþt at issue had

not been turned over to the defense, a report and recording of another police

interview with M.K.M. had been disclosed. The two interviews diffeted only in that

M.K.M. informed police in the non-disclosed interview that the boyfriend of the

victim (I\{s. Londo), who was posited by Mr. Zornes to have started the fìre, was

Mexican. Zornes III,903 N.!7.2d 
^t 

41,9-20. The finding regatding the differences in

the transctþts is a factwalone presumed to be coffect on federal habeas corpus

review, ¡ee 28 U.S.C. $ 225a(e)(1), and }l{r. Zornes has not shown by cleat and

convincing evidence that the chanctenzation of the factual recotd by the Minnesota

Supreme Court was incorrect. What then remains of Mr. Zornes's claim regatding the

police interview with M.K.M. is whethet her descrþtion of Ms. Londo's boyfriend as

"Mexican" v/as matedal such that prejudice would have ensued from the failute to

disclose it. Mr. Zornes has not explained how or why that informatiorì was relevant

to his defense, and the Court cannot discern an exculpatory use of that piece of

information. Accordingly, the Minnesota Supteme Coutt's teiection of Mr. Zornes's

Braþ claim was reasonable.
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Second, with respect to the transcrþt of the police interview v¡ith Mr. Zotnes's

sister, the Minnesota Supreme Coutt concluded that "the allegedly suppressed

evidence was not matetial because it was readily available in other documents;

accordingly, no reâsonable probability exists that, had the evidence been disclosed to

the defense, the result of the trial would have been different." Zornes III,903 N.\ø.2d

at 41.8. That the evidence in the tanscrþt was duplicative of materials glven to Mr.

Zornes is a factual fìnding presumed to be coffect on fedetal habeas review. Sæ 28

U.S.C. $ 225a(e)(1). Mt. Zornes has not rebutted, ot even attempted to rebut, that

fìnding. ìTithout such a rebuttal, Ml Zornes cannot show that the transcrþt at issue

was material, ar'dhis Braþ claim thus falls shott.

Third, with tespect to the poìice interview with M.P., the trial couft determined

that the natradve of that interview ltød,tn fact, been tutned over to Mt. Zomes's

counsel before tÀaI. See Zornes III,903 N.I7.2d at 418. The Minnesota Supteme

Court found that the record befote it supported that conclusion. Id. Agun, Mt.

Zor¡es has not rebutted the ptesumption that this fac¡¿al finding is correct. Sæ 28

U.S.C. $ 225a(e)(1). And, of course, if Mr. Zornes ot his attorney acf.nlly received

the interview at issue, he cannot prosecute a Braþ claim premised on his failute to

receive that interview.

In conclusion, the aspects of Mr. Zotnes's claims in Ground Eleven regarding

insuffìcient investigation ate procedutally barted and his Bra/y claims fail on the

merits. It is recommended that Ground Eleven be denied for those reasons.
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F. Fully Exhausted Crrouads

L. Ground One

Two persons were removed ftom the courtroom during the voir dire stage of

l;.{r. Zornes's trial. The Minnesota Supreme Court explained the circumstances of the

temovals as follows:

E.M. was Zornes's girlfriend and was potentially a

sþificant witness altnù. In fact, E.M. played a key role in
Zornes's planned alibi defense. E.M. attended voir dire on
Octobet 18 and then again on October 19. E.M. was on
the joint witness list prepared by both sides. On Octobet
19, counsel brought to the district court's attention the fact
that a potential witness was in the courtroom. The court
stated that witnesses u/ere to be excluded during the trial
process and that because the court "determined that voir
dire selection is part of the trial ptocess [the court] cannot
allow any potential witnesses to be present." The court
went ori to note that excluding witnesses from voit dfue "is
an intricate and complex legal issue tha! frankly, we haven't
researched before, but, it's fthe coutt's] judgment that the
safest thing to do is to order all witnesses sequestered

throughout the voir dire process and the trial." E.M. was

then excluded from the coutttoom for the remaindet of the
voir dire proceedings. . . .

The circumstances leading to the temoval of Cadotte's
brother from the courtroom and his placement in an

observation room are more complicated than the
sequesttation of E.M. The dry after the district court
sequestered E.M., Zornes's trial counsel aletted the court to
the fact that Cadotte's brother was in the couftroom during
voir dire. At the time, the brother was orì the witness list.
Zornes's trial counsel stated that it was his "undetstanding
that the state may be willing to remove [the brothet] from

fthe witnessl list and in return we would not be objecting if
fthe btother] wants to watch ftom the observation room so

we don't have the jutors in eye contact with him." The

39
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State agreed to this proposal, removed the btother ftom the

witness list, and allowed him to watch the trial proceedings

ftom an observation room.

ZomesI,831. N.!ø.2d at61,8-79,620 (citations and footnote omitted). In his petition

for a writ of habeas corpus, Mrr. Zomes argues that the enforced exclusion of the

E.M. and Mr. Cadotte's brother, and the implicit exclusion of everyone on the

prosecution's witness list, violated his Sixth Amendment dght to a public 1r:tal.15 See

U.S. Const. amend. VI ("In all criminal prosecutions, the accused shall enjoy the right

to a speedy and public tnal. . . .").

"The traditional Anglo-American disttust fot secret trials has been variously

ascribed to the notorious use of this practice by the Spanish Inquisition, to the

excesses of the English Court of Star Chamber, and to the French monarchy's abuse

of the lettre de cachet." In re Oliuer,333 U.S. 257 ,268-69 (1948). Whatever the source

of the suspicion of closed proceedings, at least trx¡o states extended the right of public

ttial to the accused at the time of the founding, and soon thereafter the right was

13 The bulk of respondent's bdefing on the public-trial claim frames the issue as one

of ineffective assistânce of counsel. As explained above, Mr. Zotnes does contend in

Ground Three that his trial attomey ptovided ineffective assistance by failing to

object to the exclusion of witnesses. But Mr. Zornes did not present such an

ineffective-assistance claim to the Minnesota Supteme Coutt, and the claim raised

Ground Three has thus been procedurally defaulted. By contrast, Mr. Zotnes futly
presented his direct public-triat claim on ditect appeal, see Zomes 1,831' N.ìø.2d 

^t 
61'8-

21,, andit is this direct claim that is renewed in Ground One of the habeas petition, rea

Petition at 4. Much of respondent's briefing on this issue is therefote unhelpful.
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embedded within the federal constitution by way of the Sixth Amendment.la Id.

ùt267 & n.15. Yet for neady two centuries the right as contained v¡ithin the Sixth

Ämendment went largely unexplored by the Supteme Court of the United States.ls

The Supreme Court filled this jurisprudential gap tn ll/aller u. Ceorgia,467

U.S.39 (1984). Inll/aller,aluialcourt of the State of Georgia closed itself to the

public during the course of a seven-day supptession hearing. Id. at41,-43. The ll/aller

court concluded that the Sixth Amendment public-trial rights of the accused had been

inftinged by the closure. Id. at 48-49. In so concluding, the Supreme Court set out

what is now the controlling test: "the p^rq seeking to close the hearing must advance

an overrid.ing interest that is likely to be prejudiced, the closure must be no broader

than necessâry to protect that interest, the trial court must consider teasonable

alternatives to closing the proceeding, and it must make findings adequate to support

the closure." Id. at 48.

1a The general princþte of openness in criminal proceedings extends still further back

in American jurisprudence; \ü/illiam Penn's Code of Laws of 1'682 included a

guarantee "[t]hat all courts shall be open . . . ." Cuntmonwealth ex rel. Prylor u. Cauell,l'38

A.2d 246,249 Pa.195S) (quotation omitted). Indeed, a ketnel of the right can be

traced back to the Norman Conques t. See Press-Enterpise Co. u. Søþerior Coart of Cal.,

Naer¡ide c4t.,464 U.S. 501, 505 (1984).

t5In Oliuer,the Supreme Court expressly founded such a right as applied to the states

through the due process clause of the Fourteenth Amendment, largely without
reference to the Sixth Amendment In re Oliuer,333 U.S. at258,275-76. The First

Amendment likewise guarantees the right of public trial, but to those who would

attend as bystanders rather than those who stand accused of criminal offenses. -1¿¿

APPENDIX 5I
Press-Enterþrise C0.,464 U.S. at 508-10.
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As relevant here, t'wo questions remained open in the wake of ll/ø//er. First, to

what proceedings does the Sixth Amendment right to a public trial extend? No doubt

difficult cases remain to be decided on that question, see State u. Smith,876

N.!ø.2d 31,0,341,-43 (f. Sttas, concurring), but this is not one of them. In 2010, the

Supreme Court held in Preslry u. Georgia that the Sixth Amendment public-trial dght

extends to voir dire proceedings. 558 U.S. 209,21.3 (2010) þer cudam). In addition,

Presleltapplied the four-part test set forth tn ll/allerto the voi-t dire closure there before

the court. Id. at214. Any suggestion to the conttary-that is, any suggestion that

applying a different or lesser standatd to voir rìire closutes than that set forth in

lYøller-would be a decision contrarT to cleatly established federal law as determined

by the Supreme Court of the United States. See 28 U.S.C. S 2254(dX1).

The second question temaining open followtnglT/alleris trickier fot present

pulposes. Both ll/aller and Preslel involved instances of total closure-i.e., instances in

which all members of the public had been excluded from the courtroom.l6 What,

though, of instances of partialclosure-i.e., instances in which some, but not all,

members of the public are excluded from the coutffoom? The Supreme Court has

remained mute on the question, but the sevetal circuit courts to take up the issue on

direct appellate review, including the Eighth Circuit, "have tequired only a 'substantial

16 Preslel concerned the exclusion of a "lone courtroom sþ5srvsr¡'-the defendant's

u¡çls-f¡6m the courtroom during voir dire. See Presley 558 U.S. 
^t21,0. 

The trial
court's conclusion in that matter, howevet, demonsttated that anl obser-rer would
have been excluded had they tried to attend. Id. at21'0.
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reason' for the parnal closure, instead of the sttingent 'overiding interest' tequired by

lYøller)' Garcia u. Bertsch,470F.3d748,752-53 (8th Cir. 2006) (citing United States u.

Osbome,68F.3d 94,98-99 (5thCir. 1995) andUnitedState¡u.Fanner,32F.3d369,371'

(8th Cir. ß94)); accord United States u. Simmons,797 F.3d 409,414 (6th Cir. 2015) ('All

federal courts of appeals that have distinguished be¡u¡een partal closutes and total

closures modilt the lYallertest so that the 'overriding interest' requirement is teplaced

by requiring a showin g of a'substantial reason' for a p^rttaJ. closure, but the other

thtee factors remain the same."). In all tespects other than the lesset requirement of a

"substantial reason," though, the lØallertest has been applied unaltered by fedetal

appellate courts to instances of partial closure.

The Minnesota Supreme Court, by contrast, applied neithet the ll/aller test nor

the modifiedlYallertest. Rather, the Minnesota Supreme Coutt took a third approach

towards the exclusion of E.M. aLnd a foutth approach towards the exclusion of Mr.

Cadotte's brother. ìØith respect to E.M., the Minnesota Supreme Court concluded,

reasoning from Geders u. (Jnited States,425 U.S. 80, 87 (1,976) znd. Peny a. L,eeke, 488

LJ.5.272 (1989), that the trial court has near-total discretion to sequester potential

witnesses during uial. See Zornes 1,83L N.!ø.2d 
^t 

61,8-20 (citing, inter alia, State u.

Posten,302 N.\ø.2d 638, 640 (VIinn. 1981) (stating that, "while disctetioî ry,ir:'

practice sequestration fof witnesses] is rately denied in criminal cases and rarely should

be denied.")).
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That same reasoning, however, could not be applied to the exclusion of Mr.

Cadotte's brother, who had been temoved ftom the prosecudon's witness list by the

time he had been excluded ftom the couttroom. Instead the Minnesota Supreme

Court concluded, reþing on its ptevious decision i¡ State u. Lindsey 632 N.\í'2d 652,

660-61, (NIim. 2001),"thatnot all courtroom restrictions implicate a defendant's Sixth

Amendment dght to a public tttal" andthat the removal of Mr. Cadotte's btother

"was too trivial to implicate Zorne's þic] Sixth ,\mendment right to a public tttal-"

Zomes I, 831. N.!7.2d 
^t 

620.

The gndersigned is not the fìrst to have "great difficulty squaring the

Minnesota Supreme Court's rule-and the triviality exception on which it telies-with

the clearþ established federal law of the Supteme Coutt of the United States."

S nith a. S mith,No. 1 7-CV -07 63 $RT/TNL), 201,8 WL 3696601., at *7 (D. Minn'

Aug. 3, 20'18). Nothing ín lYaller or Preslel implies such a triviality exception. Quite

the opposite, in fact: Il/allerstresses the attachment of Sixth Amendment rights to

"øn1c\osnre." IØaller,467 U.S. at 47 (emphasis added); see also Snith,201'8

WL 3696601, at x8.

Moreover, the Minnesota Supreme Court's triviality analysis in this mattet is

vulnerable to attack on its own tems. Only Mt. Cadotte was actually temoved ftom

the courtroom after entering, but by all indications, evetry person listed on the

ptosecution's witness [5¡-s¡s hundred and eighty-four 1s¡¿]-¡¡¡6uld have been

removed had the need arisen. Regardless of the fteedom invested in trial courts to

APPENDIX 4,Ú...--T-
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sequester witnesses, see l-teke,488 U.S. at 600-01, by the time of voir dire, the

government had become aware that the testimony of quite a few of the listed

individuals would no longer be televant to the ptosecution, seeECF No. 59-1. Yet

those persons, too, would not have been permitted to enter the courtroom due to

their continuing presence on the witrress list. Like straws atop a. camel, the exclusion

of non-witnesses no doubt must add up at some point, tutning what might have been

a"trivíal" closure (if such a thing exists) into a non-trivial closute. Yet the Minnesota

Supreme Court did not confront this issue.

The trouble fot }rlr. Zornes, howevet, is that what is being challenged in this

habeas corpus proceeding is not the reøsoning of the Minnesota Supreme Court or its

triviality analysis, but the decision of the Minnesota Supreme Court and its conclusion

that Mr. Zornes's Sixth Amendment dght to a public trial was not violated. See 28

U.S.C. S 2254(dX1);Dans@ a. Hobbs,766F.3d 809,830 (8th Cir. 201,4) (citing

ll/illians u. Roþer,695 F.3d 825,833-37 (8th Cu.2012)); accord Cillu. Mecusker,633

F.3d 1.272,1292 (1,1th Cir. 201,1). Moreover, }l{r. Zornes must show not only that the

Minnesota Supteme Court was v¡rong, but that the decision "was so lacking in

justification that there was an ertor well understood and comprehended in existing

law beyond any possibility for fairminded disagreement." Hanington,562 U.S. at1.03.

Most critically, the error must be one resulting in a decision that is contrary to or that

unreasonably applies federal law as deterrzined bl the Suþrene Coørl of the United States

itse$ See 28 U.S.C. S 2254(d)(1). This standard is "diffìcult to meet" under any
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circumstances. Harington,562 U.S. at 102. Given the paucity of Supteme Court case

law on the issue of partial closures, the standard might accurately be described as

impossible to meet on the specific partial-close claim raised by Mr. Zornes.

Firs! assuming (as this Court does) that, pursuânt to ll/aller and Preslel--and

contrarT to the reasoning of the Minnesota Supreme Court-Mr. Zornes's Sixth

Amendment rights were implicated by the parttal closure, neither lØallernor Presle1

expressly sets forth any standard fot when the public-trial right is actually violated by a

partial closure. To be sute, the test in lYaller can be read as appþing to anl closure,

panalor complete. In fact, the fout-patt test set foth in lWaller appeats to

contemplate that less-than-complete closures fall within its ambit. See ll/aller,467

U.S. at 48 ("[]he closure must be no btoader than necessary to protect that

[overiding] interest . . . ."); $ Oliaer,333 U.S. at271,-72 ("ffiithout exception all

courts have held that an accused is at the very least entitled to have his friends,

relatives and counsel present, no matter with what offense he may be chatged.").

Although this Court finds that the reading of LValkr as appþing to patial closures is

the better one, the fedetal coufts of appeals that have consideted the issue have

unanimously tejected such a reading. See, e¿., Drummond u. Hoøk,797 F.3d 400,402-

04 (6th Cir. 2005);17 Garcia, 470 F.3d 
^t7 

54. Perhaps those courts have all been

1i The Sixth Circuit onginally concluded in Drummond, on habeas review, that the Sixth
Amendment rights of the defendant had been violated by apariù closure. ,fa¿

Drzmnond u. Hoøk,728F.3d 520,526-30 (6th Cu.201,3). The Supteme Court tetsely
vacated the judgment and remanded in light of lf,/hite u.lYoodøL|,572 U.S. 41,5 Q014),
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wfong, but their unanimity cannot be chalked up to each of couft having

unreasonably applied federal law in a.wuy that is beyond the scope of fair-minded

disagreement among jurists.

Second, what those appellate courts have adopted fot considetation of partial

closures is the modified test that substitutes the "overtiding interest" requirement of

ll/allerwith the lesser showing of a "substanttal reason," while leaving the othet

prongs of the ll/allertestintact. See, e.!., Sinmons,797 F.3dzLT41'3-1'4. The decision of

the Minnesota Supreme Court is vulnerable to attack under this modified ll/allertest

as well: the trial court offered no findngs on the record to suppott the exclusion of

non-witnesses such as Mr. Cadotte's btothet, much less reasons adequate to support

the substantial interest in the closure.ls But the modifìed lYallertestapplied by the

federal courts of appeals is not "cleady established Federal law, as determined by the

Supreme Court of the United States." 28 U.S.C. S 2254(dX1)' This Court is

constrained by the standard of review set forth in S 2254(d)(1). Until the Supreme

Court weighs in on the question of what standard applies under the Sixth Amendment

in which the inferior courts were again reminded at length of the standatd established

by $ 225a(d) (1). see Robinson u. Drunmon4 No. 1.3-496,134 S. Ct. 1,934 (Apt. 28,

201,4).

18 Respondent contends that Mr. Cadotte's brother was removed because "þ]e was

visibly expressive and openly emotional throughout the court process; it was apparent

to evetTone present in the courtroom." ECF No. 59 at 10. No citation to the record

is provided for this observation, and the relevant portion of the voir dire transcrþt

teflects no such concern.
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to partial closures of criminal proceedings, habeas petitioners proceeding under

S 2254 cannot establish thal a partial closure amounts to a clear violation of their

constitutional rights under clearþ established federal law within the meaning of

s 22s4(dx1).

Mrr. Zor¡es's partial-closure claim thetefore falls within a frustrating

jurisprudential gap. In rejecting Mr. Zotnes's public-trial claim, the Minnesota

Supreme Court appJied a triviatity anaþsis untetheted to the decisions of the Supreme

Court of the United States on the issue. But those Supreme Court decisions do not

exptessly apply to patial closures of the kind at issue in this matter. The federal

appellate courts have filled this gap by appþing their own modiîted ll/allertest to

partial closures, and the decision of the Minnesota Supreme Court does not satis$t

this test, either. But the modifìed ll/allertestis not " clearly established Fedetal law, as

deterynined fu the Suprene Coart of the United States)' 28 U.S.C. S 2254(dX1) (emphasis

added). Thus, as fæ as habeas corpus review goes, no ñndng of the state courts

regarding aparttalclosure, no mattet how apparently erroneous as 
^mattel 

of federal

law, can be found to satis$r S 2254(dX1).

Nevertheless, because the decision cannot be said to contradict or amount to

an unreasonable appìication of clearþ established federal law as detetmined by the

Supreme Court, Mt. Zornes is not entitled to habeas corpus relief. Ground One must

be denied.
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2. Gtound Two

At tdaf defense counsel sought to have the pocketknife, utiJity knife, scissors,

screwdriver, and hammer found on ot neat Mr. Zornes at the time of his arest

excluded as lacking relevance-nothing directly tied the items to the cdme scene-

and therefote inadmissible undet the Minnesota Rules of Evidence. The trial court

rejected the argument and admitted the items,lo fìrdirg that the tools were arguably

consistent with the types of things that had been used to kill Ms. Londo and Mr.

Cadotte. See Zome¡ 1,831, N.!í.2d 
^t 

625-26. The Minnesota Supreme Court found

on dirsç¡ appeal that the admission of the items as evidence did not amount to an

abuse of disctetion by the trial court. Id.

In his first petition fot post-conviction review in state court, Mr. Zotnes

renewed his argument regarding the admissibiJity of the pocketknife, this time in the

form of an argument tegatding ineffective assistance of counsel. Autopsy teports

from the time of the ttial revealed that some of the wounds found on the victims

likely could not have been caused by the pocketknife entered into evidence. Defense

counsel, however, did not press this wound-incompatibiJity atgument in seeking to

have the pocketknife excluded. ltf:r. Zornes argued that his failure to press this

argument amounted to ineffective assistance.

1e Only the folding knife and hammer were mentioned by the prosecution attnal. See

Zornes 1,831, N.SØ.2d 
^t 

626.
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The trial court rejected the ineffective-assistance claim as bared by Knafla,but

the Minnesota Supreme Court proceeded to the merits of the claim. "It is true that

counsel did not make the argument that the knife was incapable of inflicting the

specific wounds Zornes points to in the autopsy reports," explained the Minnesota

Supreme Court. "However, counsel could reasonably have concluded that this

argument should not be pursued because, according to the same autopsy reports, the

victims didhavewounds (such as those on their eats) that could have been produced

by the knife in question." Zomes /¿ 880 N.ì7.2d at370. The pocketknife therefore

remained relevant 
^s 

amaLtter of Minnesota law, ¡ee id. at370 n.4 (citing State a. Daniels,

361 N.\7.2d 819, 827 (Nlinn. 1985)), and trial counsel did not provide ineffective

assistance in pursuing what likely would have been a losing atgument undet the

Minnesota Rules of Evidence. Moreovet, notwithstanding the admission of the items

as evidence, Mr. Zornes's trial counsel emphasized to the jury the tenuous connection

between the recovered items and the crime scene throughout the trial. "On these

facts," the Minnesota Supteme Court concluded , "Zornes cannot overcome the

strong presumption that his trial counsel's performance was reasonable." Zomes II,

880 N.\ø.2 d at 370. In Ground Two of his habeas petition, Ml Zornes atgues that

the Minnesota Supreme Court's decision on his ineffective-assistance claim involved

an unreasonable application of clearþ established federal law.

It is worth noting at the outset what Mr. Zornes's claim is not. Mr. Zornes is

not claiming, and indeed he cannot claim in this federal habeas corpus proceeding,
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that the decision of the trial court to admit the items found at the time of his affest

was erroneous or an abuse of discretion as a matter of Minnesota law. See Estelle u.

MtGaire,5O2 U.S. 62,67-68 (1991) ("[W-le reemphasize rhatit is not the ptovince of a

federal habeas court to reexamine state-court determinations on state-law questions.

In conducting habeas review, a federal court is limited to deciding whethet a

conviction violated the Constitution, laws, or treaties of the United States."); Sweet u.

Delo, 1,25 F.3ð 1,1,44, 1154 (8th Cir. 1,997). Not is }{r. Zornes claiming that the

admission of the items into evidence itself amounted to a violation of his federal

constitutional (e.g., due process) rþhts. See lYallace a. L,ockltart,701, F.2d71,9,724 (Bth

Clr. 201,3) ("[Q]uestions concerning the admissibility of evidence are matters of state

law and are not reviewable in a federal habeas corpus proceeding unless the asserted

error infringed a specific constitutional protection or was so ptejudicial as to deny due

process."). Moreover, even if he wete raising such a due-process claim in his habeas

petition, Mr. Zornes did not raise that claim before the Minnesota Supreme Court,

rendering any such fedetal due-process claim now procedurally defaulted.

!7hat is raised by Mr. Zornes in Ground Two of his fedetal habeas corpus

petition is an ineffective-assistance claim, which does implic te 
^ 

federal constitutional

rlght. Moreover, unlike a due-process claim derived ftom the admission of the items

into evidence, Mr. Zomes fairly ptesented the ineffective-assistance claim to the

Minnesota Supreme Court on appeal from the denial of his fìtst petition fot post-

conviction relief. See Zornes /1, 880 N.!7.2d 
^t369-70.
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But at bottom, Mr. Zornes's ineffective-assistance claim depends upon the

viability of his undetþing state-law claim about the inadmissibility of the evidence. If

his ttial counsel would not have succeeded in getting the items excluded from

evidence had he made the wound-incompatibility argument later taised, then the

attotney's petformance could not have fallen below an objective standard of

reasonableness in failing to make that argument. See Strickland,466 U.S. at 687-88. In

afftming the denial of Mr. Zornes's ineffective-assistance claim, the Minnesota

Supreme Court intimated that the items would have been admissible even if shown to

be incapable ôf producing some of the wounds found on the victims, because "the

victims didhave wounds (such as those on their ears) that could have been produced

by the knife in question." Zorves 11, 880 N.!ø.2d at370 (citing Danie/s,361 N.!ø.2d

^t827 
(approving admission into evidence of gun that, "[w]hile definitely not the gun

which fued the fatal shot . . . could well have been one of the guns used in the crime

,r))

The state courts' conclusions regarding the admissibility of the items as a

matter of state law are controlling and ultimately determinative of the ineffective-

assistance claim. Because Mt. Zornes's attomey could not have succeeded in getting

the evidence excluded, he could not have rendered ineffective assistance by failing to

make aparttolJzr argument as to why that evidence should have been excluded.

APPENDIX UL
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3. Ground Thirteen

Ground Thirteen of the habeas petition, the fìnal claim raised by Mr. Zornes, is

in large p^rt a, continuation of the claim raised in Ground Two. Following his

conviction,Mr. Zornes commissioned a forensic report ftom Dr. Marcella Fierro.

Dr. Fierro concluded, consistent with the autopsy reports created prior to tnal, that

the items recovered from Mt. Zornes at the time of his arrest could not have caused

some of the wounds found on the victims. SeeF;CF No. 32-8 at1'-5. In his second

petition for post-conviction review in state court, Mrt. Zor¡es sought a new trial on

the basis of newly discovered evidence, namely Dr. Fierto's report. The Minnesota

Supreme Court, reviewing the claim as a matter of state law, concluded that Dt.

Fierro's report did not entitle Mt. Zornes to a new trial "because it was akeady

established attnalthat it was not possible to conclusively ptove 'that the victims'

wounds wete caused by the specific tools found at the campsite."' Zomes III,903

N.\ø.2d at420 (quoting Zomes 11,880 N.\ø.2d at370).

Mr. Zornes is correct that the Minnesota Supreme Court's summarization of

his claim, and Dr. Fierro's report, leaves something to be desired. The crux of Mr.

Zornes's afgument is not, as the Minnesota Supreme Coutt put it, that the

prosecution failed to conclusively show that the items seized from him upon affest

caused the death of the victìms, though this is true. See Zornes III,903 N.\ø.2d 
^t 

420.

Rather, Mr. Zornes's argument is that the forensic analysis afftmatively established
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that those items coa/d nothave caused some of the wounds found on Ms. Londo and

Mt. Cadotte.

That said, lrlr. Zomes's claim nevertheless falls short. To begin, it is not

entìrely clear what claim Mr. Zornes is raising, ot could raise, in this federal habeas

corpus proceeding based on Dr. Fierro's fotensic report. In his petition for post-

conviction teview, Ml Zolr'ies presented his claim as one of entitlement to a new trial

under state law based on the newly discovered evidence. See Zomes III,903 N.\ø.2d

^t41,9 
(citing Raineru. State,566 N.\ø.2d692,695 (Nlinn.1997)). But "itis notthe

province of a federal habeas court to teexamine state-court determinations of state-

law questions. In conducting habeas review, a federal court is limited to deciding

whether a conviction violated the Constitution, laws, or tteaties of the United States."

Exelle, 502 U.S. at 67 -68.

Mr. Zornes appears to conceive of the claim raised in Ground Thirteen as one

of actual innocence based on the putatively newly discovered evidence of Dr. Fierro's

report. But there is a critical problem with such a claim: Dt. Fierro's teport simply

does not establish Mr. Zornes's actual innocence of the offenses for which he was

convicted. Read at its broadest, the report establishes that the items tecovered from

Mr. Zornes at the time of his arrest could not have caused some of the wounds found

on the victjms. But those items wete hardly the cornerstone in the State's case against

ly'rr. Zomes. As summarized by the Minnesota Supreme Court on direct appeal,
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Zorne¡ 1,831

Zornes was seen entering the apartment with Londo and

Cadotte and no other individuals were seen v¡ith the

victims ot in the apartrnent atound the time of the

murders. There was extensive telephone and text message

contact between E.M.'s cellphone and Cadotte's cellphone

on the night of the mutdets, despite the fact that the ¡wo

did not know each othet. Thete is testimony thatZotnes
was using Cadotte's cellphone, thus placing him wrth the

victims. A neighbor who lived in the apartment building
heard "two males and a female" in the apartment beneath

him. The apartment door was locked and Londo, who was

last seen alive with Zornes, had the only key. Zornes made

repeated, inconsistent stâtements to acquaintances that
placed him in the vicinity of the apattment at the time of
the murdets and arson. Zorrres stole Cadotte's car and set

fire to it in a remote atea. An investigation of the

apartment revealed a location where it appeared a smoke

detector had been temoved and a smoke detectot was

subsequently found in Cadotte's car. It is highly likely that
Zotnes removed the smoke detector from the apartment

and placed it in Cadotte's car. . . . The recovery of C.C.'s

possessions from S.W.'s home, possessions that C.C. had

stored in her apartment, also demonstrates Zornes was

likely to have been at the scene of the mutdets and arson.

N.!ø.2d at 623. Even aftet excluding entirely any inference regarding the

items seized at the time of ly'rr. Zornes's affest, a great deal of evidence connected Mr.

Zornes to the cdme scene. Exclusion of the seized items, or even an afftmative

fìnding that the seized items did not cause the deaths of Ms. Londo or Mr. Cadotte-

a fìnding that goes beyond the conclusion of Dt. Fierro's report-v/ould still not be

suffìcient to establish }dr. Zornes's innocence of the offenses fot which he was

convicted.
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Beyond actual innocence, at least two additonal constitutional claims are

arguably implied by Ground Thirteen. Although Mr. Zornes has not fairly presented

those federal claims to the Minnesota Supteme Court, this Court will consider the

medts of those claims in the interest of iustice. See 28 U.S.C. S 2254þX2).

Firs! the claim raised in Ground Thirteen can be interpteted as sufficiency-of-

the-evidence claim. The difference is subtle but important. "Unlike a review of the

sufficiency of the evidence which focuses on whether a rational jwor coøldhave

convicted, a habeas court considedng actual innocence . . . determin[es] whether

rational juors woøld have convicted." See Hales u. Battaglia,4O3 F.3d 935,940 (7th Cir.

2005) (Flaum, J., concutring). Moteover, it is well-established that insuffìcient

evidence is a basis upon which to seek federal habeas corpus telief. See Jackson u.

Virginia, 443 U.S. 307 ,324 (1979) ("F]r a challenge to a state criminal conviction

brought under 28 U.S.C. S 2254. . . the applicant is entitled to habeas corpus relief if

it is found that upon the record evidence adduced at the trial no rational trier of fact

could have found proof of guilt beyond a teasonable doubt."). But any suffìciency-of-

the-evidence claim presented by Mr. Zornes would ultimately fatl, for the same reason

that his actual-innocence claim fails: a rational factfìndet, hearing the evidence

ptesented attnal, as summarized by the Minnesota Supteme Court above, could

reasonably have concluded that Mt. Zornes was guilty of the offenses fot which he

was convicted. ,A.nd this remains true even if the items seized upon affest are ignoted

entirely.
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Second, Ground Thirteen could be interpreted as encompassing an ineffective-

assistance claim: had Mr. Zornes's trial counsel pursued the forensic evidence

proffered by Dr. Fierro, then the items seized at the time of affest would have been

excluded ftom trial. This claim, however, would be largely duplicative of the claim

raised in Ground Two of the habeas petition. The forensic report of Dr. Fierro did

not differ substantially from the forensic analysis available to, but not used by, Mr'

Zornes's attomey at trial-the items seized could not have caused some of the

wounds found on the victims but could have caused othets. As explained with

respect to Ground Two, the incompatibility of the items with some but not all of the

victims' wounds would not necessarily have required the exclusion of those items

from evidence under Minnesota law. Any ineffective-assistance claim predicated on

the failure to procure a report like that prepared by Dr. Fierro thetefore would

ultimately fail for the same reasorì that the ineffective-assistance claim raised in

Ground Two failed.

Fot all these reasons, Gtound Thirteen must also be denied.

G. Coaclusioa

Many of the claims raised by Mr. Zor¡esin his federal habeas corpus petition

have not been, and cannot now be, fairly presented to the Minnesota Supreme Coutt.

Those claims have become procedutally defaulted and must be dismissed on that

basis. The remaining claims fail on the medts. Accordingly, it is recommended that

}y'rr. Zornes's habeas petition be denied.
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Only one matter merits further comment: A S 2254 habeas corpus petitroner

cannot appeal an adverse ding on his petition unless he is granted a certificate of

appealabiJity ("COA"). See 28 U.S.C. $ 2253(c)(1); Fed' R. App. P. 22(bX1). A COA

cannot be granted unless the petitioner "has made a substantiat showing of the denial

of a constitutional right." 28 U.S.C. $ 2253(c)Q). To make such a showing, "[t]he

petitioner must demonstrate that teasonable jurists would find the district court's

assessment of the constitutional claims debatable or wrong." Slack' u. McDaniel,529

U.S. 473, 4S4 (2000). This Court is satisfied that the relevant standatd of review

precludes telief on Ground One of the habeas co{pus petition, but Mr. Zotnes has

nevettheless made a substantial showing that his public-triat right has been violated.

Accordingly, this Court recommends that a CO,\ be issued on the following question

(the same question upon which counsel was appointed to reptesent Mt. Zornes

before this Court): The Minnesota Supteme Court concluded that Mr. Zornes's right

to a public trial had not been violated during his criminal proceedings. !Øas this

conclusion contratT to or did it involve ân unreasonable application of cleady

established federal law, as claimed in Ground One of }l/.r. Zor¡es's habeas peuuon?

This Court tecommends denial of a COA on all other claims.

RECOMMENDATION

Based on the foregoing, and on all of the fìles, records, and proceedittgt hetein,

IT IS HEREBY RECOMMENDED THAT:

58
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2.

The petition for a wtit of habeas cotpus of petition et Ttacy Alan Zornes

IECF No. 1] be DENIED.

That zcertifìcate of appealability be issued on the following question:

The Minnesota Supreme Cout concluded that Mr. Zotnes's right to a

public ttiat had not been violated during his criminal proceedings. \Was

this conclusion contralT to of did it involve an unfeasonable application

of clearþ established federal law, as claimed in Ground One of Mr.

Zornes's habeas petition?

That a certificate of appealability be denied on all othet claims.

Date: Septembet 1'6,201'9 s/Katlterine MenendeT

I(atherine Menendez
United States Magistrate Judge

NOTICE,

Filing Objections: This Report and Recommendation is not an order or iudgment
of the District Court and is therefore not appealable directly to the Eighth Circuit

Court of Appeals.

Under Local Rde72.2þ)(1),"uparrq may file and serve specifìc written objections to

a magistrate judge's proposed finding and recommendations within 14 days aftet

being served a copy" of the Report and Recommendation. A party may respond to

thosã objections within 1,4 days after being served a copy of the obiections - SeeLocaI

Fulre72.2þX2). All objections and responses must comply with the word or line

limits set forth in Local Rule 72.2(c).

1

J
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UNITED STATES DISTRICT COURI
DISTRICT OF MINNESOTA

v

Tracy Alan Zomes, File No. l6-cv-1730 (ECT/KMM)

Petitioner,

OPINION AND ORDER

Michelle Smith,

Respondent.

Tracy AlanZomes, pro se.

Robert H. Meyers, Office of the Federal Defender, Minneapolis, MN, for Petitioner Tracy

Alan Zornes.l

Cecilia A. Knapp, Clay County Attorney's Office, Moorhead, MN, for Respondent

Michelle Smith.

Petitioner Tracy AlanZomes commonced this action by filing a petition for a writ

of habeas co{pus. ECF No. 1. The case is before the Court on a Report and

Recommendation ("R&R") IECF No. 62] issued by Magistrate Judge Katherine

Menendez. Magistrate Judge Menendez recommends denying the petition with respect to

each of the thirteen grounds raised by Zornes. R&R at 59. Magistrate Judge Menendez

also recommends that acertificate of appealability be issued on the question of whether the

Minnesota Supreme Court's conclusion that Zornes's right to a public trial was not violated

I Pursuant to 18 U.S.C. S 30064, the Court appointed counsel to represent Zornes

solely on the claim raised in ground one of his habeas petition. Se¿ ECF No. 45; R&R at

1 n.l [ECF No. 62]. Zomes litigated all other claims raised in his habeas petition pro se.

*
g
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during his criminal proceedings v/as contrary to or involved an unreasonable application

of clearly established federal law. Id. Both Zornes and Respondent Michelle Smith filed

objections to the Report and Recommendation. ECF Nos. 65, 69,73. Because the Parties

have objected, the Report and Recommendation must be reviewed de novo pursuant to

28 U.S.C. $ 636(bxl) and Local Rule 72.2(bX3) to the extent of those objections. Based

on that review, the Report and Recommendation will be accepted.

1z

Zornes raises several pro se objections to the Report and Recommendation. ECF

No. 65. Two of those objections concern matters Zornes believes were not addressed in

the Report and Recommendation-authority cited in his briefing regarding the issue of

procedural default and, a request he made previously to amend his habeas petition. The

remaining objections concern Magistrate Judge Menendez's analysis and conclusions with

respect to specific grounds for relief raised in Zornes's habeas petition.

Zornes raises a general objection that the Report and Recommendation does not

address arguments against procedural default that he raised in his briefing. ECF No. 65 at

12. His first argument is that the procedural bar established instate v. Knffia,243 N.ìW.2d

737 (Minn . 1976), should not preclude habeas relief. A federal court generally may only

consider ..those claims which the petitioner has presented to the state court in accordance

with state procedural rules." Abdutlahv. Groose,75 F.3d 408, 411 (Sth Cir. 1996) (quoting

2 The relevant facts and procedural history are set forth in great detail in the Report

and Recommendation and will not be repeated here. ,S¿e R&R at2-9.

2

A
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Satter v. Leapley,glT F.zd1259,1261 (Sth Cir. 1992)). If a petitioner has not fairly

presented his claims to the state court and state procedural rules prevent a petitioner from

obtaining a hearing on the merits of his or her claims, "then the petitioner is also

procedurally baned from obtaining habeas relief in a federal court unless he can

demonstrate either cause and actual prejudice, or that a miscarriage ofjustice will occur if

we do not review the merits of the petition." McCall v. Benson,l14 F'3d 754,757 (9th

Cir. 1997) (citations omitted). Minnesota law establishes clear procedural rules that

prevented, and continue to prevent, the consideration of many of Zornes's claims on the

merits in state court. See Knffia, 243 N.W.2d at 741 ("[W]here direct appeal has once

been taken, all matters raised therein, and all claims known but not raised, will not be

considered upon a subsequent petition for postconviction relief."); Colbert v. State,870

N.V/.2d 616,626(Minn. 2015) (stating known claims include those that "should have been

known', and Knffia also applies to a petitioner's second or subsequent postconviction

petition to "bar[] consideration of claims that were raised, or could have been raised, in a

previous postconviction petition"). Under Minnesota law, a claim is excepted from the

Knffiarule only if "the defendant presents a novel legal issue or if the interests ofjustice

require the court to review the claim." llright v. state,765 N.V/.2d 85, 90 (Minn. 2009).

The Minnesota Supreme Court did not find such an exception to any of Zornes's claims

that it determined were barredby Knafila. Though Zomes may theoretically overcome

procedural default of a particular habeas claim by showing cause for his default and actual

prejudice, or that failure to consider the claim on its merits would result in a miscarriage

a
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ofjustice, see McCall,ll4 F.3d at 7 57 , itwould be improper to categorically disregard the

Knffiarule in evaluating whether Zornes is entitled to habeas relief.

Zomes also argues that Magistrate Judge Menendez did not address his argument

that the limitation on procedural default established in Trevino v' Thaler,569 U.S. 413

(2013),applies. ECF No. 65 at 12. Zornes previously cited Trevino in his memorandum

in opposition to Smith's August 2016 motion to dismiss his habeas petition, essentially for

the premise that he had failed to raise ineffective-assistance-of-counsel claims on direct

appeal because the trial court record did not contain the evidence necessary to substantiate

those claims. SeeECF No. 24 at 2. Smith's motion was denied, and the case was stayed

while Zornes litigated his second petition for post-conviction relief. ECF No. 28.

Notwithstanding that Magistrate Judge Menendez understandably did not address this

authority in the Report and Recommendation because Zornes does not appear to have relied

on Trevino in his briefing in support of his habeas petition, Trevino is of limited relevance

here. prior to Trevino,the United States Supreme Court held in Martinez v. Ryan that a

defendant may establish cause for procedural default under the following circumstances:

..Where, under state law, claims of ineffective assistance of trial counsel mustbe raised in

an initial-review collateral proceeding, a procedural default will not bar a federal habeas

court from hearing a substantial claim of ineffective assistance at trial if, in the initial-

review collateral proceeding, there was no counsel or counsel in that proceeding was

ineffective ." 566U.S. l, 17 (2012) (emphasis added). This was a "narrow exception," see

id. at 9, to the general rule that "ineffective assistance of counsel during state post-

conviction proceedings cannot serve as cause to excuse factual or procedural default,"

4
APPENDIXl9



i
I

CASE 0:16-cv-01730-ECT-KMM Doc. 74 Filed O7l27l2O Page 5 ot 24

Wooten v. Noryis,578 F.3d 767,778 (8th Cir. 2009) (citing Coleman v. Thompson, 501

LJ.s.722,752-55 (1991). lnTrevino, the court extendedits holding inMartinezto cases

in which a "state procedural framework, by reason of its design and operation, makes it

highly unlikely in a typical case that a defendant will have a meaningful opportunity to

raise a claim of ineffective assistance of trial counsel on direct appeal[.]" Trevino, 569

lJ.S. at 429. In contrast, "Minnesota state law does not require that an ineffective-

assistance-of-trial-counsel claim be raised only in a collateral-meaning post-conviction-

proceeding[.]" Delk v. Smith, No. l3-cv-S9 (JRT/SER), 2014 WL 538586, at *14 (D'

Minn. Feb. I 1,2014); see also McClendon v. Minnesola, No. 13-cv-2368 (PJS/HB), 2014

WL 4722490, at*7 (D. Minn. Sept.22,2Ol4). Rather, under Minnesota law, "[i]f a claim

of ineffective assistance of trial counsel can be determined on the basis of the trial record,

the claim must be brought on direct appeal or it is Knffia-barred." Nissalke v. State,86l

N.W.2d gg, 93 (Minn. 2015). But if "such a claim requires examination of evidence outside

the trial record or additional fact-finding by the postconviction court, such a claim is not

Knaffla-barredl.]" Id. lnshort, Minnesota's procedural framework provides a meaningful

opportunity, and in some circumstances even compels a defendant, to raise ineffective-

assistance-of-tria1-counsel claims on direct appeal. Accordingly, Zomes's case does not

fall within the intended scope of application of the rules established in Martínez and

Trevino
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Zornes also objects to the absence of a ruling on his January 2018 request to amend

his habeas petition.3 ECF No. 65 at 2; see Pet. Supp. Mem. at 4 IECF No. 35]. In a

supplemental memorandum in support of his habeas petition, Zomes requested permission

to amend his petition "so as to consolidate the issues and better explain them." Pet. Supp.

Mem. at4. Zomes elaborated that he intended that "[t]he entirety of the issues in ZORNES

II (Grounds 2-10) contain an Appellate Counsel claim as well as a Trial counsel claim[.]"

Id. lna separate objection to the Report and Recommendation , Zomes states that "it was

error not to . . . allow [him] to amend his petition and add claims of Ineffective Assistance

of Appellate Counsel." ECF No. 65 at 11. Though Magistrate Judge Menendez did not

issue a formal order in response to his request, the Report and Recommendation states that

Zornes "requested partway through this habeas co{pus proceeding that his petition be

interpreted as raising ancillary claims of ineffective assistance of trial counsel . . . and

ineffective assistance of appellate counsel," R&R at 13-14, and considers the viability of

those claims throughout , see generotty id. Because Magistrate Judge Menendez considered

the claims that Zomes asserts he would have raised in an amended petition and Zomes does

not describe any other substantive amendments he would make that might lead the Court

to reach a different conclusion as to one or more of his claims, formally granting Zomes's

request at this juncture would be futile. See IBEW Local 98 Pension Fund v. Best Buy Co.,

3 Zomes states that his request was made in February 2017,but there were no filings

in this case made during that time and the record reflects that he requested to amend his

B
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326 F.R.D. 513,521(D. Minn. 201S) ("4 district court may refuse to grant leave to amend

pleadings for 'undue delay, bad faith on the part of the moving party, futility of the

amendment or unfair prejudice to the opposing pafi."'(quoting Sanders v. Clemco Indus.,

823F.2d214,216 (8th Cir. 1987)).

Zornes raises a more specific objection to Magistrate Judge Menendez's analysis

and disposition of grounds three and six of his habeas petition as being procedurally

defaulted. ECF No. 65 at 10-11 In those claims, Zornes alleges that the prosecution

committed misconduct by submitting an expansive witness list containing the names of

individuals it never intended to call as witnesses resulting in their exclusion from the

courtroom and that his trial counsel provided constitutionally ineffective assistance by not

objecting to the witness list. ECF No. I at 8-10, 17. Zomes raised those claims in his first

petition for post-conviction relief in state court, and the Minnesota Supreme Court

ultimately concluded that the claims were procedurally barred because review of the claims

did not require the consideration of factual issues outside the trial record and Zornes knew

or should have known of the issues at the time of his direct appeal. Zornes v. State, 880

N.V/.2d 363, 368-69 (Minn. 2016) (Zornes 11) (citing Knffia,243 N.W.2d at 741).

Accordingly, those issues were not and cannot be fairly presented to the state court in a

manner that entitles him to a ruling on the merits.

Zomes argues nonetheless that Magistrate Judge Menendez should have considered

his claims on the merits because the Knffia rule is "'inadequate' based upon the

circumstances to warrant withdrawal of a federal remedy." ECF No. 65 at 10. Zomes

C
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offers some explanation for his failure to raise the claims on direct appeal. He asserts that

the claims required additional evidence that could only be submitted in post-conviction

proceedings and that he was told by his appellate counsel that he could not raise the

"'witness' issue" on direct appeal and relied on that advice. Id. at 11. Zornes concedes

that he did not subsequently raise the issue of ineffective assistance of appellate counsel in

his state-court post-conviction proceedings but asserts that he "could not 'reasonably have

known"'to do so. Id.

Zornes's assertions are insufficient to show cause that would allow him to overcome

procedural default. See Cagle v. Norcis,474F.3d 1090, 1099 (8th Cir.2007) ("If aprisoner

fails to demonstrate cause, the court need not address prejudice."). "Cause typically turns

on whether some objective circumstance external to the defense impeded counsel from

raising the claim." Kennell v. Dormire, 873 F.3d 637, 640 (8th Cir. 2017). Zornes does

not give any indication as to what additional evidence would have been necessary for the

consideration of his claims, nor does he provide any otherreason to question the Minnesota

Supreme Court's conclusion with respect to the adequacy of the trial record. To the extent

that he seeks to show cause by claiming ineffective assistance of appellate counsel, such a

claim is itself procedurally defaulted and he has not demonstrated cause with respect to

that claim. See Eú,vards v. Carpenter,529 U.S. 446, 453 (2000). Zornes's statement that

he could not have reasonably known to raise an ineffective-assistance-of-appellate-counsel

claim in post-conviction proceedings based on his appellate counsel's alleged failure to

raise the witness list issues on direct appeal is particularly dubious given that he raised

8 APPENDIX 11



I

ri

I

CASE 0:16-cv-01730-ECT-KMM Doc.74 Filed 07127120 Page I ot 24

several other ineffective-assistance-of-appellate-counsel claims in his first post-conviction

petition. See Zornes 11, 880 N.W.2d ar37013.

D

Zornes also objects to Magistrate Judge Menendez's analysis of ground two of his

habeas petition as "a state law claim" concerning the admissibility of evidence rather than

"the Ineffective Assistance Claim he attempted to present." ECF No. 65 at 1,2-7. In

ground two, Zomes challenges the Minnesota Supreme Court's determination in his first

post-conviction case that his trial counsel did not render constitutionally ineffective

assistance by not arguing that a knife recovered at the time of Zornes's arrest could not

have inflicted specific wounds and not presenting expert testimony regarding wound

incompatibility. ECF No. I at7-8. As Magistrate Judge Menendez indicated, whether his

trial counsel's assistance was constitutionally ineffective depends on the objective

reasonableness of his trial counsel's actions, and the reasonableness of his trial counsel's

actions is necessarily judged by whether the argument and expert testimony desired by

Zomes was likely to result in the exclusion of the knife from evidence or otherwise refute

the state's evidence. See R&R at52; see also Stricklandv. Washington,466 U.S. 668,689

(1984) ("[A] court must indulge a strong presumption that counsel's conduct falls within

the wide range of reasonable professional assistance; that is, the defendant must overcome

the presumption that, under the circumstances, the challenged action might be considered

sound trial strategy." (quotation omitted)). To the extent that Zomes now argues that the

Minnesota Supreme Court inaccurately limited its consideration of his ineffective-

assistance claim to his trial counsel's lack of success in getting the knife excluded and did

AI'PENDIX ?99



t
¡

CASE O:16-cv-01730-ECT-KMM Doc.74 Flled 07l27l2O Page LO of 24

not consider a broader argument that his trial counsel failed to properly rebut the state's

evidence, see ECF No. 65 at 5, it is notable that the Minnesota Supreme Court expressly

stated that Zornes's trial counsel "did not stop at seeking exclusion of the evidence," Zornes

/¿ 8S0 N.W.2d at370. Indeed, on cross-examination of the medical examiner, Zornes's

trial counsel "established that the examiner could not say that the victims' wounds were

caused by the specific tools found at the campsite," and during closing argument, his trial

counsel "emphasized . . . that none of the items found at the campsite, including the

pocketknife, 'yielded anything that would connect those items to the crimes."' Id'

Additionally, the Minnesota Supreme Court's reasoning that Zomes's trial counsel could

reasonably have concluded not to pursue a wound-incompatibility argument as a basis for

exclusion in light of the full scope of the autopsy reports, also applies to any decision made

by Zornes's trial counsel not to hire a wound-incompatibility expert to rebut the state's

evidence. See id. Zomes has not shown, on the record before the Minnesota Supreme

Court at the time of his first petition for post-conviction relief, that his trial counsel's

actions, or lack thereof, were anything other than "the exercise of reasonable professional

judgment." See Strickland,466 U.S. at 690. Accordingly, Zornes is not entitled to habeas

relief on the ineffective-assistance claim raised in ground two of his petition.a

a Zomes alternatively argues that the Minnesota Supreme Court only made a

determination as to the admissibility of the items recovered at the time of his arrest and that

it never made a determination on the merits of the ineffective-assistance-of-trial-counsel

claim raised in ground two of his habeas petition. This argument is plainly refuted by the

text of the court's opinion inZornes 1¿ 8S0 N.W.2d at369-70 ("We conclude that, even if
th[e] issue [of whether his trial counsel was ineffective] is not Knaflla-barred, the

postconviction court did not abuse its discretion in denying the claim without a hearing,
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E

Zomes similarly argues that the Report and Recommendation "misconstrues" the

claim in ground thirteen of his habeas petition as a state-law claim rather than an

ineffective-assistance-of-counsel claim based on his trial counsel's failure to investigate.

ECF No. 65 at7-10. But Zornes's claim in ground thirteen, which is related to his claim

in ground two, principally arises from a state-law claim for relief in his second post-

conviction petition based on newly-discovered evidence. ECF No. I at 24; see Zornes v.

State,903 N.W.2 d4ll,4lg-20 (Minn. 2017) (Zornes III). The Minnesota Supreme Court

considered the claim on its merits and determined that Zomes was not entitled to a new

trial under state law based on an expert forensic report he commissioned, as the report's

conclusion that the items recovered from Zornes at the time of his arrest could not have

caused some of the victims' wounds was consistent with the facts established at trial and

not newly-discovered evidence. Zornes III,903 N.W.2d at 419-20. This state-court

determination on a state-law question will not be reexamined here. See Estelle v- McGuire,

502 U.S. 62,67-68 (1991). However, Zomes also raised an argument in his second post-

conviction petition that "his lawyer's investigation was unreasonable because it failed to

uncover the evidence underlying his claims of newly discovered evidence." Zornes III,

903 N.W.2 d at 420. The Minnesota Supreme Court determined that this ineffective-

assistance claim was Knaflla-barred because Zornes should have known of the claim at

because the postconviction files and the trial court record conclusively show that Zornes is

not entitled to relief on this basis'").
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trial and did not raise it on direct appeal. Id. at 421. Zomes did not challenge this

conclusion in his habeas petition, seeECF No. I aL24,but raised the issue in his supporting

memorandum, ECF No. 19 at 4344. Contrary to Zomes's objection, in the "interests of

justice," Magistrate Judge Menendez considered an ineffective-assistance claim "implied

by" ground thirteen of Zornes's habeas petition premised on his trial counsel's failure to

pursue additional forensic evidence regarding wound incompatibility. See R&R at5Ç57.

Such a claim overlaps substantially with ground two of Zornes's habeas petition, and, as

discussed above, Zornes is not entitled to habeas relief on this basis'

Zornes's briefing and objections indicate that he perhaps intended to raise a broader

claim of ineffective assistance to encompass his trial counsel's failure to investigate other

aspects of his case. For example, Zomes points to evidence of an altemative perpetrator

as an example of "avenues of investigation that went unexplored." ECF No. 65 at 9-10;

ECF No. 19 at 3242. Zomes seeks to overcome procedural default of such a claim, and

seemingly his other procedurally-defaulted constitutional claims as well, see ECF No. 65

at l2,through a showing of actual innocence, in order to bring himself "within the narrow

class of cases . . . implicating a fundamental miscarriage of justice ." Schlup v. Delo, 513

U.S. 298, 314-15 (1995) (quotation omitted) (stating a procedural claim of innocence is

,,not itself a constitutional claim, but instead a gateway through which a habeas petitioner

must pass to have his otherwise barred constitutional claim considered on the merits"

(quotation omitted)); see McCall,ll4 F.3d at 757. This so-called "gateway standard" for

reviving procedurally-defaulted claims requires a habeas petitioner to show that "a

constitutional violation has probably resulted in the conviction of one who is actually
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innocent." Schlup,5l3 U.S. at327 (quoting Murrayv. Carrier,4lT U.5.478,496 (1986).

A habeas petitioner must establish with "new reliable evidence," that "it is more likely than

not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt."

House v. Bell,547 U.S. 518, 536-37 (2006) (quoting Schlup,513 U.S. at 327). New

evidence is evidence that "was not available at trial through the exercise of due diligence."

Kiddv. Norman,651 F.3d 947,953-54 (Sth Cir.20ll) (recognizingacircuitsplitregarding

the "meaning of 'new' evidence in cases where one or more of the procedurally defaulted

claims are claims involving trial counsel's alleged ineffectiveness in failing to discover or

present evidence of the petitioner's innocence"). In evaluating the adequacy of a

petitioner's showing, a district court "is not bound by the rules of admissibility that would

govern attrial." Schlup,5l3 U.S. at327. "[H]abeas corpus petitions that advance a

substantial claim of actual innocence are extremely rare." Id. a|327; see House,547 U.S.

at 538 (stating the gateway standard is "demanding and permits review only in the

extraordinary case" (quotation omitted)).

The "new evidence" offered by Zornes is not sufficient to meet this stringent

standard. SeeECF No. 65 at 9-10, 13-15. Critically, much, if not all, of the evidence

Zornes offers was available at the time of trial through due diligence. Even if this were not

the case, the evidence is not inherently exculpatory and does not call into question the

significant circumstantial evidence supporting his conviction. See State v. Zornes, S3l

N.W.2d 609, 623 (Minn. 2013) (Zornes 1); R&R at 55. Moreover, some of his 'hew

evidence" is not evidence atall,but rather his own interpretation of the evidence offered

by the prosecution at trial that was considered by the jury itt reaching their verdict. See
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ECF No. 65 at l3-15. In all, Zomes has not shown that it is "more likely than not that no

reasonable juror would have found [him] guilty beyond a reasonable doubt." See House,

547 U.S. at536-37.s

II

Zomes,through counsel, also objects to Magistrate Judge Menendez's conclusion

that he is not entitled to habeas relief on his claim in ground one of his petition that his

Sixth Amendment right to a public trial was violated by the exclusion of particular

individuals from the courtroom during voir dire. ECF No. 69; see R&R at 3948' The

Antiterrorism and Effective Death Penaþ Act of 1996 ("AEDPA") provides that an

application for a writ of habeas corpus "shall not be granted with respect to any claim that

was adjudicated on the merits in State court proceedings" unless the adjudication "resulted

in a decision that was contrary to, or involved an unreasonable application of, clearly

established Federal law, as determined by the Supreme Court of the United States[.]"

2g U.S.C. $ 2254(dX1). ,'A state court decision is 'contrary to' clearly established federal

law if the state court arrives at a conclusion opposite to that reached by the Supreme Court

on a question of law, or if the state court reaches the opposite result in a case involving

facts that are materially indistinguishable from relevant Supreme Court precedent." Smith

s Zomes alternatively requests a certificate of appealability as to the claims raised in

grounds two and thirteen of nir habeas petition. The issuance of a certificate of

ãppealability requires a petitioner to make "a substantial showing of the denial of a

cãästitutionâl ,ight." 28 U.S.C. 52253(c)(2). "A substantial showing is a showing that

issues are debatable among reasonable jurists, a court could resolve the issues differently,

or the issues deserve furtñer proceedings." cox v. Norris, 133 F.3d 565,569 (8th cir'

lggT). Zornes has not made such a showing as to those claims.

14 APPENDIX T1_----7-



I
I

CASE 0:l-6-cv-01-730-ECT-KMM Doc,74 Flled O7l27l2O Page L5 of 24

v. Titus,958 F.3d 687,691(8th Cir. 2020) (citing TTilliams v. Taylor,529 U.S' 362,405

(2000). ',An 'unïeasonable application' of clearly established federal law 'occurs when a

state court correctly identifies the governing legal standard but either unreasonably applies

it to the facts of the particular case or unreasonably extends or refuses to extend the legal

standard to a new context."' /d. (quoting Munt v. Grandlienard,82g F.3d 610, 614 (8th

cir. 2016)); see also Yarborough v. Alvarado, 541 u.s. 652, 665 (2004) ("Relief is

available under $ 2254(dxl) only if the state court's decision is objectively

unreasonable."). The requirements of $ 2254(d)(l) are "meant to be difficult, because

AEDpA 'reflects the view that habeas corpus is a guard against extreme malfunctions in

the state criminaljustice systems."' Smith,958 F.3d at69l (quoting Hatingtonv. Richter,

562 U.S. 86, 102 (2011) (internal quotation omitted)).

The United States Constitution confers on criminal defendants the right to a public

trial. U.S. Const. Amend. VI. "The requirement of a public trial is for the benefit of the

accused; that the public may see he is fairly dealt with and not unjustly condemned, and

that the presence of interested spectators may keep his triers keenly alive to a sense of their

responsibility and to the importance of their functions." l|/aller v. Georgia, 467 U.S. 39,

46 (lgg4) (quotation omitted). ln l\'aller, the United States Supreme Court held that

closure of a courtroom during a pretrial suppression hearing implicates a defendant's Sixth

Amendment right to a public trial and that "any closure of a suppression hearing over the

objections of the accused" must meet four requirements to be justified. Id. at 4648.

..[T]he party seeking to close the hearing must advance an oveffiding interest that is likely

to be prejudiced, the closure must be no broader than necessary to protect that interest, the
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trial court must consider reasonable alternatives to closing the proceeding, and it must

make findings adequate to support the closure." Id. at 48 (citing Press-Enterprise Co. v.

Superior Ct., 464 U.S. 501, 5ll-12 (1984), in which the Court concluded that the press

and public have a qualified First Amendment right to attend voir dire proceedings). In

Presley v. Georgia, the United States Supreme Court extended the Sixth Amendment right

to a public trial to voir dire proceedings and applied the Waller test before concluding that

the trial court had failed to consider reasonable altematives to closure and remanding the

case for further proceedings. 558 U.S. 209, 212-16 (2010).

In Zornes's case, the Minnesota Supreme Court concluded that exclusion of

Zomes's girlfriend, who was on the witness list, was within the district court's discretion

to sequester potential witnesses during trial and that removal of a victim's brother from the

courtroom, who was no longer on the witness list, was "too trivial" to implicate Zornes's

constitutional right to a public trial. Zornes I, 831N.W.2d at 618-21. In his habeas

petition, Zornes alleges that the actual exclusion of these two individuals, as well as the

implicit exclusion of everyone on the prosecution's lengthy witness list, violated his Sixth

Amendment right to a public trial. ECF No. I at 5. In her analysis, Magistrate Judge

Menendez distinguished Zornes's case fromWaller and Presley on the basis that Zornes's

case involved partial closure of the courtroom to particular individuals rather than total

closure to all members of the public. R&R at4243. Magistrate Judge Menendez reasoned

that, because the United States Supreme Court has not directly addressed the applicability

of the Waller test to pafüal closures, the Minnesota Supreme Court did not reach a

conclusion that was contrary to, or that involved an unreasonable application of, clearly
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established federal law. Id. at 4248. Magistrate Judge Menendez noted that, although the

triviality exception applied by the Minnesota Supreme Court does not seem to comport

with clearly established federal law, id. at 44, the court's ultimate decision that Zomes's

constitutional right to a public trial was not violated is not effoneous in light of the standard

of review imposed by AEDPA, id. at 4548.

Zomes argues that the Minnesota Supreme Court's decision was contrary to the

United States Supreme Court's decisions in Waller and Presley for two reasons. First,

Zomesasserts that clearly established federal law holds that the Waller test applies to "any

closure." ECF No. 69 at3-10; see lValler,467 U.S. at 47 ("[W]e hold that under the Sixth

Amendment any closure of a suppression hearing over the objections of the accused must

meet the tests set out in Press -Enterprise and its predecessors."); see also Presley, 558 U.S.

at2l3 ("\|/aller provided standards for courts to apply before excluding the public from

any stage of a criminal trial[.]"). Second, Zornes contends that the facts underlying his

claim are indistinguishable from the circumstances in Presley, in which the Court

recognized that the right to a public trial extends to voir dire proceedings. ECF No. 69 at

I 1-15.

The courtroom closures addressed by the Court i¡ Ilaller and Presley were total

closures of the courtroom, i.e.,"aÍrexclusion of members of the public and the press." See

IJnited States v. Thunder,438 F.3d 866,868 (8th Cir. 2006). lnWaller, the state court

"ordered the suppression hearing closed to all persons other than witnesses, court

personnel, the parties, and the lawyers." 467 U.S. at 42. ln Presley, though only one

observer, the defendant's uncle, actually was excluded from the courtroom, both the
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Supreme Court of Georgia and the United States Supreme Court's analyses indicate they

understood the courtroom to have been closed to all potential spectators. See 558 U.S. at

210-ll; presley v. state,674 5.8.2d909, 910-11 (Ga. 2009). unlike \ílaller and Presley,

Zomes's case did not involve a total closure of the courhoom to members of the public and

press but primarily concerned the exclusion of anticipated witnesses. In Zomes's case,

only two individuals were excluded from the courtroom, one of whom was a witness, and

the state court's reasoning indicates that any further exclusions would seemingly have been

limited to individuals on the prosecution's witness list. See Zornes ¿ 331 N.W-2d at 618-

21. Thewitness list was, unquestionably, lengthy, but the exclusion of numerous witnesses

is not "equal" to the exclusion of the public as Zornes suggests. See ECF No. 69 aI 14;

Geders v. United States,425 U.S. 80, S7 (1976) ("The judge's power to control the progress

and, within the limits of the adversary system, the shape of the trial includes broad power

to sequester witnesses before, during, and after their testimony.") Zornes's case is

therefore factually distinguishable from relevant Supreme Court precedent.

When no case from the United States Supreme Court "confront[s] 'the specific

question presented . . .' the state court's decision could not be 'contrary to' any [of its]

holding[s]. " Woods v. Donald,575 U.S. 312, 317 (20 1 5) (quoting Lopez v' Smith, 574 U'S'

l, 6 (2014) (per curiam)). "Clearly established Federal law" means "the holdings, as

opposed to the dicta, of [the United States Supreme Court's] decisions as of the time of the

relevant state-court decision." l(illiams,529 U.S. at 412. The United States Supreme

Court "has never addressed the lawfulness of partial closures." Irby v. Smith, No. l5-cv-

1997 (pJS/TNL), 2016 V/L 3255019, at *2 (D. Minn. June 13, 2016) (citing Garcia v.
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Bertsch,470F.3d748,754(8thCir.2006)andcollectingcases); seealso,e.g.,Alarciav.

Remington, No. SA CV L0-447-PSG (SH), 2010 WL 3766337, at *8 (C.D. Cal. Sept. 10,

201 0) ("Petitioner has failed to cite, and the Court has been unable to locate, a single United

States Supreme Court case which addresses the Sixth Amendment right to a public trial in

the context of a partial closure, such as where the trial court excluded certain wiüresses

from proceedings that were open to the general public."). Indeed, the Eighth Circuit, and

several other circuit courts of appeals, have denied habeas claims involving partial

closures, recognizing the Court's silence on this issue and distinguishingWaller. See, e.g.,

Enriquez v. Sec'y, 662 F. App'x 650, 654-56 (l lth Cir. 2016) (per curiam); Drummond v.

Houk,797 F.3d400,402-04 (6thCir. 2015); Angianov. Scribner, 366 F. App'x 726,726-

27 (9th Cir. 2010) (mem.); Garcia, 470 F.3d at 754. Though the expansive reading of

Waller that Zomes encourages may well be a reasonable interpretation, absent caselaw

from the United States Supreme Court directly confronting the issue of partial closure, it is

impossible to conclude that the Minnesota Supreme Court's decision conflicts with any

holding of the United States Supreme Court.

Zornes further argues that the Minnesota Supreme Court failed to identiff the

goveming legal standard and apply it to his claims and asserts that it was objectively

unreasonable for the Minnesota Supreme Court to apply precedent concerning witness

sequestration and its own triviality test instead of the test established in Waller. ECF No.

69 at 16-26. To obtain relief, a habeas petitioner "must show that the state court's ruling

on the claim being presented in federal court was so lacking in justification that there was

an error well understood and comprehended in existing law beyond any possibility for
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fairminded disagreement." Harrington, 562 U.S. at 103. "[I]t is not an unreasonable

application of clearly established Federal law for a state court to decline to apply a specific

legal rule that has not been squarely established by [the United States Supreme] Court." Id.

at l0l (quoting Knowlesv. Mirzayance,556U.S. 111,722 (2009) (internal quotationmarks

omitted)). As noted in a prior decision from this District, there is "great difficulty" in

"squaring" the Minnesota Supreme Court's triviality exception "with the clearly

established federal law of the Supreme Court of the United States." Smith v. Smith,No.

l7-cv-673 (JRT/TNL),2018 WL3696601, at *7 (D.Minn. Aug. 3,2018), affd sub nom.,

Smith v. Titus,958 F.3d 687 (Sth Cir.2020). However, the limited precedent of the United

States Supreme Court regarding a defendant's constitutional right to a public trial, and

absence of a case squarely establishing a legal rule with respect to partial closures, let alone

pafüal closures that involve the exclusion of witnesses, compels the conclusion that the

Minnesota Supreme Court was not objectively unreasonable in not applying the Waller

standard in Zornes's case. Moreover, recognizing that the Minnesota Supreme Court also

did not apply the modified-Waller test adopted by many circuit courts of appeals to

evaluate pafüal courtroom closures, see Garcia, 470 F .3d at 7 52-53, and that the United

States Supreme Court also has not addressed the propriety of that test, the mere fact that

courts have taken differing approaches in partial closure cases lends support to the

conclusion that any alleged error in the state court's ruling here is subject to "fairminded

disagreement." Because Zomes has not shown that the Minnesota Supreme Court's

decision was contrary to, or involved an uffeasonable application of, clearly established

federal law, he is not entitled to habeas relief on this claim

20
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Smith objects to Magistrate Judge Menendez's recommendation that a certificate of

appealability be issued on the question of whether the Minnesota Supreme Court's

conclusion that Zomes's right to a public trial was not violated during his criminal

proceedings was contrary to or involved an unreasonable application of clearly established

federal law. ECF No. 73; see R&R at 58. Smith argues that a certificate of appealability

should not be issued because denial of Zornes's petition with respect to this issue is

warranted and the issue is not debatable among reasonable jurists.

A petitioner seeking a writ of habeas corpus pursuant to 28 U.S.C.ç 2254 may not

appeal an adverse ruling unless the district court issues a certificate of appealability.

28 U.S.C. g 2253(c)(1XA). A certificate of appealability may issue only if the petitioner

"has made a substantial showing of the denial of a constitutional right." Id. ç 2253(cX2).

"A substantial showing is a showing that issues are debatable among reasonable jurists, a

court could resolve the issues differently, or the issues deserve further proceedings." Cox

v. Norris, 133 F.3d 565,569 (8th Cir. 1997).

Smith contends that a certificate of appealability should not be issued, not only

because there is no clearly established federal law requiring the application of Waller to

partial closures, but, alternatively, because either there was no courtroom closure in

Zornes's case or Zornes waived his claim by inviting closure. ECF No. 73 at 5-11. For

these reasons, Smith argues that no "reasonable jurists would resolve this issue any

differently than the Minnesota Supreme Court[.]" Id. at 12. Smith also asserts that the

Report and Recommendation mistakenly relies on facts concerning the
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potential witnesses in concluding that Zornes made a substantial showing that his

constitutional right to a public trial was violated and that only the removal of the single

non-witness should be considercd. Id. ar2-3 (citing R&R at 58)'

Even limiting the scope of the closure issue to removal of the non-witness, Zomes

has made an adequate showing to warrant a certificate of appealability. The triviality

exception applied by the Minnesota Supreme Court, though perhaps supported by decisions

from the circuit courts of appeals , see id. at ll-12, has no foundation in United States

Supreme Court caselaw. Although the existence of those decisions may lend credence to

the view that llaller does not apply to "any closure," it does not render Zornes's position

on the issue unreasonable. Smith's assertions that there was no closure because the

victim's brother was placed in an observation room and, alternatively, that "the law of the

circuit" is clear that Zornes waived his claim by inviting closure, only raise additional

unresolved questions as to the applicability of Waller. The Minnesota Supreme Court

expressly declined to decide "whether the alleged error was invited by the defendant; to

what extent, if any, removal of the brother amounted to a partial courtroom closure; or the

significance of his placement in an observation room ." Zornes 1,831N.V/.2d at 620-21.

And"Il/aller and Presley do not address the standard for whether an actual closure occurred

in the first instance, but rather, the court's justification for the closure." Taylor v. Dayton,

No. l6-cv-3893 (DSD/LIB), 2019 WL 1643555, at *2 (D. Minn. Apr. 16, 2019). As in

other cases from this District in which certificates of appealability have been issued,

Zornes's claim implicates issues left open to debate by reasonable jurists in the absence of

United States Supreme Courtprecedent. See, e.g.,Taylor,20l9 WL 1643555,at*3;Smith,
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2018 WL 3696601, at*12. Accordingly, although dismissal of Zomes's habeas petition is

proper at this juncture, he has shown that these "issues deserve further proceedings." A

certificate of appealability will therefore be granted as to the claim raised in ground one of

Zornes's petition.

IV

Neither parry has otherwise objected to Magistrate Judge Menendez's

recommendations with respect to the issues raised in grounds four, ftve, seven, eight, nine,

ten, eleven, and twelve of Zomes's petition for a writ of habeas corpus. Those

recommendations are therefore reviewed for clear enor. Se¿ Fed. R. Civ. P.72(b); Grinder

v. Gammon,73 F.3d 793, 795 (8th Cir. 1996) (per curiam). Finding no clear error, they

will be adopted.

ORDER

Therefore, based upon all the files, records, and proceedings in this matter, IT IS

ORDERED THAT:

1. Petitioner's Objections to the Report and Recommendation [ECF Nos. 65,

691are OVERRULED;

2. Respondent's Objections to the Report and Recommendation [ECF No. 73]

are OVERRULED;

3. The Report and Recommendation IECF No. 62] is ACCEPTED;

4. The petition for a writ of habeas co{pus filed by Petitioner Tracy Alan Zornes

[ECF No. l] is DENIED.
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5. A certificate of appealability shall be issued on the following question: The

Minnesota Supreme Court concluded that Mr. Zornes's right to a public trial had not been

violated during his criminal proceedings. Was this conclusion contrary to, or did it involve

an uffeasonable application of, clearly established federal law, as determined by the

Supreme Court of the United States, as claimed in ground one of Mr. Zornes's habeas

petition?

6. A certificate of appealability is denied on all other claims.

LET JT]DGMENT BE ENTERED ACCORDINGLY.

Dated: Iuly 27,2020 s/ Eric C. Tostrud
Eric C. Tostrud
United States District Court
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SYLLABUS

The district court did not abuse its discretion when it sequestered a witness during

voir dire because the district court has substantial discretion to sequester wiûresses during

the trial process, and voir dire is part of the trial process, Presley v. Georgia, 558 U.S.

20e (2oto).
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The removal of a person from the courtroom was too trivial under the factors

outlined in State v. Líndsey,632 N.W.2d 652 (Minn. 2001), to implicate the defendant's

Sixth Amendment rights.

Absent an exception, the police must have a warrant before conducting searches

under the Fourth Amendment of the United States Constitution; therefore, when the

district court correctly concluded that no exception applied in this case, the court did not

err when it concluded that the police's warrantless search for DNA evidence on the

defendant was unlawful.

Any error in the district court's admission of the defendant's disputed statement

was harmless beyond a reasonable doubt.

The admission of physical evidence that is both sufficiently connected to a

defendant and to the scene of the alleged crime generally falls within a district court's

discretion; therefore, the court did not abuse its discretion when it admitted several items

found with the defendant that were sufficiently connected to both the defendant and the

crlme scene.

A district court must weigh the five factors that we outlined in State v. Jones,27l

N.W.2d 534 (Minn. 1978), to determine whether a defendant's prior conviction is more

probative than prejudicial and when the court properly weighed the Jones factors it did

not abuse its discretion by concluding that the defendant's three prior felony convictions

could be admitted for impeachment purposes.

Affirmed.
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OPINION

ANDERSON, Paul H., Justice.

Tracy AIan Zomes was convicted of the first-degree premeditated murders of

Megan Londo and John Cadotte, arson for setting a fire that destroyed the apartment

building where Londo and Cadotte were murdered, and theft of Cadotte's car. On direct

appeal, Zomes argues that the district court committed four reversible errors. First'

Zornes argues that the court's removal of two persons from the courtroom during voir

dire violated his right to a public trial under the United States and Minnesota

Constitutions. Second, he argues that the court violated his Fourth Amendment rights

when it admitted a statement Zornes made to the police that he claims was made during

an unlawful search. Third, Zomes argues that the court abused its discretion when it

admitted into evidence several items that were found when Zornes was arrested. Finally,

Zomes argues that the court abused its discretion when it ruled that, if he chose to testiff

at trial, the State could attempt to impeach him using three prior felony convictions.

Because we conclude that none of the alleged enors requires reversal, we afflrrm.

In February 2010,25-year-old Megan Londo was trying to stay clean and to regain

custody of her children. She was also contemplating a move from Naytahwaush to

Moorhead so that she could be closer to her children. After Londo had a physical

altercation with one of her family members, Londo's fiancé arranged for her to stay with

his sister, C.C, in Moorhead. The apartment building where C.C. and her boyfriend,

S.G., lived consisted of three apartment units: C.C. lived in a unit that occupied the

entire lower-level of the building; "C." and his girlfriend, S.P., lived in one of the two
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upstairs apartments; and J.M. and his 2-year old daughter lived in the other upstairs

apartment. Londo moved in with c.c. by the middle of February 2010.

On Thursday, February 18, 2070, S.G. learned that the police were seeking to

arrest him for a probation violation stemming from a felony D\WI conviction. Thus, S.G.

decided to flee to Waþeton, North Dakota, where his parents lived, but he did not have a

car, so he asked John Cadotte to give him a ride in Cadotte's red Honda Civic. Cadotte

was willing to provide rides for people, usually in retum for some gas money. Sometime

that evening, Cadotte'drove S.G., C.C., and Londo to Waþeton. Because Cadotte was

planning to hang out with a friend near C.C. and S.G.'s apartment later that night, he

asked for permission to stay at their apartment if he decided to drink. When S.G. and

C.C. were dropped off in Waþeton, Londo was entrusted with possession of the only

key to C.C.'s apartment. While traveling back to Moorhead, Londo used Cadotte's

cellphone to contact a friend in an attempt to acquire some prescription pain pills-

That same evening, Londo was looking for transportation to Naytahwaush. A

mutual acquaintance connected Londo with Zornes, who was staying in Moorhead with

E.M., his on-again, off-again girlfriend. Apparently things were not going well between

Zornes and E.M., so Zomes used E.M.'s cellphone to contact a female friend, S.B', in an

attempt to arrange a ride back to his home in Naytahwaush. S.B. also happened to be a

friend of Londo's. S.B. attempted to find a ride for Zornes but she was unable to do so.

During these conversations, Londo also said that she was looking for a ride home to

Naytahwaush.
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In a subsequent conversation,Zomes told S.B. that his sister had agreed to give

him a ride to Naytahwaush. Knowing that Londo was also looking for a ride there, S.B.

asked Zomes if Londo could ride with him and Zomes said that was fine. S.B. then gave

Londo E.M.'s cellphone number so that Londo could contact Zornes. At 9:08 p.m., a call

was placed from Cadotte's cellphone to E.M.'s cellphone. Shortly after 9:08 p.m. on

February 18, Zomes abruptly left E.M.'s apartment. When he left the apartment, Zomes

took with him a tote bag containing beadwork and a duffel bag filled with clothing. E.M.

testified that she was upset about Zomes's abrupt departure, and as a result she took

..[q]uite a few" pills, including between l0 and12 Ambien and Tylenol PM.

About an hour Later, at approximately 10:00 p.m., Zomes was seen with Londo

and Cadotte in the parking lot of C.C.'s apartment building. More specifically, J.M.'s

then-girlfriend saw two men and one woman get out of a small red car and go into C.C.'s

apartment. The girlfriend observed that one of the men was carrying a duffel bag' Her

description of the man carrying the duffle bag matched Zornes's appearance, and her

description of the small red car was consistent with the red Honda Civic owned by

Cadotte. J.M.'s girlfriend later saw a photo of Zornes on the Internet and testified at trial

that she recognized him right away as the man that she had seen in the parking lot.

Around l1:50 p.m., E.M. received a text message from Cadotte's cellphone-a

number that she did not recognize. The text was an inquiry if she was interested in

purchasing 100 lO-milligram pills. E.M. assumed the pills contained hydrocodone.

Because E.M. did not recognize the cellphone number of the phone that was being used

to send the text, she asked who the sender was and received the initials "T.2." E.M.
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testified that she understood uT.Z." to mean Tracy Zomes, the only person she knew with

those initials. Following this initial exchange, there were many telephone calls and text

messages exchanged between Cadotte's and E.M.'s cellphones, but a police detective

testified that the phone records indicated the people using the two cellphones were not

able to reach each other. E.M. testified that, because she had taken several pills after

Zornes left her apartment, she did not remember any of the events from that night or from

the early hours of the next morning.

The three apartments in C.C.'s building all shared the same ventilation system,

and S.P. testified that the residents shared "everything, every noise, everything." In the

early moming hours of February 19, the upstairs residents heard a lot of noise fromthe

downstairs apartment. The noise included "a lot of arguing," music, and the sounds of a

small party or "get together." C. and J.M. both testified that they did not think much of

the noise because there was frequently arguing in the downstairs apartment. C. testified

that he heard the sounds of two male voices and one female voice, while J.M. testified

that he heard the sound of one male voice "talking and talking and talking and talking."

J.M. said that he could not sleep that night and so he spent much of the night on his

computer and looking out of a window in his apartment. While looking out the window,

J.M. saw a man wearing a black coat and a hat make two trips in and out of the

downstairs apartment and walk along the trail to the parking lot. J.M. said that during at

least one of those trips the man was carrying something.

Both C. and J.M. testified that, early in the morning, they heard sounds from the

downstairs apartment that sounded like people having sex. S.P., C., and J.M. also all
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heard what they described as loud banging or a series of loud smacks. J.M. described the

noise as "like a wiffle ball bat hitting a leather couch," and C. described it as "like

somebody beating on something." Again, the upstairs neighbors did not think much of

the noise because the downstairs residents were often arguing or being disruptive. J.M.

testified that at about 6:30 or 6;45 a.m. he saw the same man he had seen walking to the

parking lot earlier leave from the downstairs apartment, this time for good.

At about 7:00 a.m., various signs alerted the upstairs residents that there was a fire

in the building: S.P. said she awoke to the sound of the carbon monoxide alarm in her

apartment; C. felt the floor beneath him get very hot; and J.M. smelled smoke and saw

his apartment filling with smoke from the vents. Firefighters were dispatched to the

building at 7:0J a.m. J.M. was able to grab his daughter and escape through the heavy

smoke, but the fire department had to rescue C. and S.P. Firefighters found that the door

to the downstairs apartment was locked so they kicked it in. The apartment was full of

smoke, but as the smoke cleared, firefighters found two bodies that were later identified

as John Cadotte and Megan Londo. Cadotte's body was on the floor in the living room

and Londo's body was on a bed in the bedroom.

The medical examiner who examined the victims determined that the cause of

death for both Cadotte and Londo was "multiple blunt and sharp force injuries." Cadotte

was struck approximately 2l times in the head by a heavy, blunt object, and had multiple

stab wounds stabbed to his back, at the base of his neck, and in his ears. Cadotte also had

multiple circular lacerations, consistent with a chair leg or a hammer.
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Using overlays of Cadotte's wounds, the medical examiner determined that, given

the shape of the injuries and the force of the impact, Cadotte's wounds were most likely

inflicted with a claw hammer. The medical examiner concluded that Londo's skull had

been struck with significant force, such that the examiner comp¿ìred the trauma to what is

typical for "falls from a great height or motor vehicle collisions." Londo had been

stabbed in her heart by a single-edged blade, as well as stabbed in her ears.

The medical examiner was able to determine that neither Londo nor Cadotte was

alive when the fire started, but Londo's body was significantly damaged by the fire. The

medical examiner administered tests on Londo to determine whether a sexual assault had

occurred; testing showed no foreign saliva or semen. Investigators did not find any

smoke detectors in the apartment, but identified a place in the apartment's bedroom

where it appeared thata smoke detector had been removed from the wall.

There is no statement or testimony from Zornes in the record. But Zornes's

whereabouts at the time of the fire can be at least partly ascertained through his

statements to acquaintances who later spoke with the police or testified attrial. Zornes's

statements to these acquaintances place him at or near C.C.'s apartment until the start of

the fire. In the days after the fire, Zornes gave varying accounts to acquaintances about

the events on February 18 and 19. Zomes's differing accounts included: that another

person started the fire and Zomes barely escaped by getting out through a window; that

he went to the apartment building to pick up Londo and was outside when he saw the fire

start; that he had been partying with Cadotte and Londo at the apartment, but it was

"getting loud" so he went out to Cadotte's car to listen to the radio, then fell asleep only
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to wake up and see the fire after it was "too late"; and, again, that he had pulled up

outside the apartment after the fire had already started.

The day after the fire, February 20, S.W., Zornes's nephew, returned to his home

in Naytahwaush. Upon his retum, S.\ù/. saw a red car that he did not recognize parked

outside of his home. This car was later determined to be Cadotte's red Honda Civic.

When S.W. entered his home later in the aftemoon, he was surprised to discover his

uncle-Zomes-was in the home. Zornes gave S.W. an account of the fire at C.C.'s

apartment, stating that he was "scared" and that he had "seen a fire" and "was outside"

when the fire started. Because Londo was from Naytahwaush, word had already reached

the community about the fire and Londo's death, so S.\ü. already knew about the fire.

S.W. did not know about Cadotte at that time or any details about the victims' deaths.

Zornes remained at S.'W.'s home while S.W. left for a while. Upon his return,

S.W. informed Zornes that he had seen the police in the area. Zomes then asked S.W. if

the two of them could "get out of here" and if S.W. could help him find some gas. After

S.W. provided a gas can, the two of them drove away in different vehicles. Zornes was

in the lead, driving Cadotte's Honda Civic, and S.W. was following, driving his own

vehicle. Zornes drove out to the middle of the country, pulled off on a dirt road, and then

set fire to Cadotte's Honda Civic using the gas from the can that S.W. had provided.

S.W. later testified that he was "scared" at this time. After gathering some supplies,

Zornes had S.W. drive him to a remote wooded area in rural Mahnomen County, where

Zomes got out of S.W.'s vehicle and said, "Well, I'm just going to stay here then."

Zomes then walked off into the wooded area.
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Months later, one of S.W.'s sisters found items hidden in a closet at S'W.'s home

that C.C. identified as belonging to her. C.C. testified that she had stored the items in the

bedroom closet in her apartment before she traveled to North Dakota the day before the

murders and the fire. The implication of C.C.'s testimony was that Zornes stole the

property from C.C.'s bedroom closet and then hid it in S.W.'s Naytahwaush home during

his flight from the police.

On Sunday, February 21, a passerby found the burnt remains of Cadotte's Honda

Civic. The police were called, and during the subsequent processing of the car,

investigators recovered the remains of a smoke detector. By that time, police

investigators had also obtained the victims' cellphone records and noted the extensive

contacts between Cadotte's cellphone and E.M.'s cellphone on the night of the murders.

There were up to thirty-five calls between the two phones.

The police interviewed E.M. and, based on information from E.M. and the phone

records, they made a connection between Zornes and the murders. The police then

identihed Zomes as a "person of interest." The police began to search for Zornes and

interviewed S.V/. twice on February 21, the same day that the passerby reported finding

the remains of Cadotte's car. During the interview with S.W., the police learned about

Zornes's involvement in the burning of Cadotte's car. The police then intensified their

search for Zornes, but were unable to locate him for approximately two weeks. During

that time, Zornes apparently received additional supplies from several friends and family

members. Zomes told one friend that he "felt bad" for Londo's family, but that Zomes

could not contact arty family members because there was an unrelated outstanding
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warrant for his arrest. Zornes did in fact have outstanding warrants for his arrest that had

been issued by Becker County authorities.

On March 4, 2010, police investigators persuaded one of Zomes's friends, who

had been helping Zornes while he was hiding from the police, to reveal Zomes's location

to them. After some difficulty given the remote nature of the hiding place, the police

were able to locate Zornes at a makeshift campsite in a wooded area and arrested him.

During a routine pat down search of Zomes conducted as part of this arrest, the police

recovered a folding knife. The police also recovered a hammer, screwdriver, utility

knife, and scissors from Zomes's campsite. Zornes was then taken to the Mahnomen

County Law Enforcement Center. While Zomes was being transported from the

campsite, the police officers told him that he was being taken to the law enforcement

center so that they could collect evidence and that "after collecting evidence law

enforcement would get a search warrant."

After arriving at the law enforcement center, Bureau of Criminal Apprehension

(BCA) Special Agent Eric Jaeche and Moorhead Detective Ryan Nelson began to

examine Zomes. Zornes was first given a Miranda warning. Zomes invoked his

Miranda rights after receiving the warning and the questioning was halted immediately.

Jaeche and Nelson then "processed" Zornes. This processing included: itemizing his

clothing; examining his body for any injuries, cuts to the hands, or other defensive

injuries; and photographing Zornes's body. While processing Zornes, Jaeche and Nelson

were speaking with him and telling him what to do, such as which items of clothing to
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remove. The officers v/ere not discussing the arson or murder charges or interrogating

Zornes during the processing.

After processing Zornes, Jaeche told Zornes that they were going to utilize a

sexual assault kit to take DNA samples from Zornes's cheek and penis. Zornes frowned

when Jaeche made that statement and Nelson testified that he heard Zomes say either

"this wasn't anything sexual" or "it wasn't sexual related." Jaeche testiflred that he did

not hear Zornes make any statement "to [him] directly." The investigators collected

samples from inside Zornes's cheek and from his penis. Three and a half hours later, the

police obtained a search warrant to allow them to take DNA samples from Zornes.

A Clay County grand jury indicted Zomes on two counts of first-degree

premeditated murder, two counts of second-degree intentional murder, first-degtee arson

of a dwelling, and theft of a motor vehicle. Following the indictment, Zornes brought

several pretrial and trial motions to suppress much of the evidence against him. More

specifically, he sought to suppress: the results of all evidence obtained from him during

Jaeche and Nelson's March 4, 2010 search; the results of the DNA testing using the

samples collected during the search; and his statement made during that search. The

district court found that there was no practical reason why the police could not have

waited to obtain a search warrant and concluded that none of the exceptions that allow

the admission of evidence obtained during a warrantless search applied. The court then

suppressed the DNA samples taken from Zornes. However, the court found that Zornes

made his statement before being physically touched by the police officers and thus

concluded that the search did not begin until Jaeche had physically touched Zomes to
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gather the samples. Based on this finding, the court concluded that Zomes's potentially

incriminating statement was not part of the unlawful search and would not need to be

suppressed.

On September 15, 2011, Zomes brought a motion to limit the admissibility of his

prior felony convictions. The district court found that the convictions the State sought to

admit were recent enough that they were not barred by statute as being too old, and

concluded that mitigating or balancing factors did not require that the convictions be

excluded. The court then allowed Zornes's prior convictions to be admitted for purposes

of impeachment.

During jury voir dire on October 19 and 20, the district court excluded E.M. and

Cadotte's brother from the courtroom. On October 19, it was pointed out to the court that

8.M., who was on the joint witness list, was in the courtroom during voir dire. Without

objection, the court ruled that voir dire was part of the trial process and therefore any

sequestration of E.M. included voir dire. The court then asked E.M. to leave the

courtroom, which she did. The following day, defense counsel asked that Cadotte's

brother, who was in the courtroom and also on the joint witness list, be required to watch

the proceedings from an observation room "so we don't have the jurors in eye contact

with him." Without objection, the court granted the request.

On October 27,Zomes moved to suppress the admission of the folding knife taken

from him on the day of his arrest as well as the hammer, utility knife, scissors, and other

tools recovered from his campsite. Zornes asserted that because the items were not

sufficiently connected to the scene of a crime, they were not relevant and should be
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excluded from evidence. The following day the district court held a hearing on this

motion and ruled from the bench that the items could be admitted into evidence. The

court reasoned that the proper weighing of the items' relevance and connection to the

crime scene was a question that belonged to the jury.

Zornes's jury trial lasted until November 9, when the jury found Zornes guiþ of:

the first-degree premeditated murder of Megan Londo, in violation of Minn. Stat.

$ 609.185, subd. (a)(l) (2012); the first-degree premeditated murder of John Cadotte, in

violation of Minn. Stat. $ 609.185, subd. (a)(l); first-degree arson, in violation of Minn.

Stat. g 609.561, subd. 1 (2012); and theft of a motor vehicle, in violation of Minn. Stat.

g 609.52, subd. 2(17) (2012). The jury found Zornes not guilty on both charges of

second-degree murder. The district court then convicted Zornes and, on December 16,

sentenced him to two consecutive life sentences without the possibility of parole for the

two first-degree premeditated murder convictions, a consecutive 48-month sentence for

the arson conviction,l and a 30-month sentence for the motor-vehicle theft conviction to

run consecutive with the other sentences.

Zornes raises four issues in his direct appeal to our court. First, Zornes argues that

the district court's removal of two persons from the courtroom during voir dire violated

his right to a public trial under the United States and Minnesota Constitutions. Second,

he argues that the court violated his Fourth Amendment rights when it admitted a

t The court found "substantial and compelling reasons" for departing from the

sentencing guidelines by imposing a consecutive, rather than a concunent, sentence for
the arson. The court stated that "[t]his arson is, beyond any doubt, the most serious crime

of arson that has ever occurred before this Court."
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statement he made to the police that he claims was made during an unlawful search.

Third, Zomes argues that the court abused its discretion when it admitted into evidence

several items that were found with him when he was arrested. Finally, Zornes argues that

the court abused its discretion when it ruled that, if he chose to testify at" trial, the State

could attempt to impeach him with three prior felony convictions. We consider each

issue rn tum.

Zornes first argues that the policies underlying sequestration orders do not apply to

voir dire and therefore the unwarranted removal from the courtroom of E.M. and

Cadotte's brother violated his constitutional right to a public trial. We disagree.

Zomes cites a United States Supreme Court holding that, before a court hearing

can be closed to members of the public, "the party seeking to close the hearing must

advance an overriding interest that is likely to be prejudiced." Waller v. Georgia,

467 U.S. 39, 48 (1984). The Court has "made it clear" that a defendant's Sixth

Amendment right to a public trial extends to the states. Presley v. Georgia, 558 U.S' 209,

212 (2010) (citing In re Oliver,333 U.S. 257,273 (1943). Zomes turther cites the

recent Supreme Court decision in Presley in which the Court concluded that the right to a

public trial extends to voir dire. See id. at 213. But, the Supreme Court has said that

witnesses may be excluded from a courtroom, and that "exclusion of witnesses from [the]

courtroom [is] a time-honored practice designed to prevent the shaping of testimony by

hearing what other witnesses say.' " Perry v. Leeke,488 U.S. 212, 281 n.4 (1989)

(quoting tJnited States v. Johnston,578F.2d 1352,1355 (l0th Cir. 1978)). We have held

I.

Ii
{
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that the ability to sequester witnesses "rests in the sound discretion of the trial court."

State v. Garden,26l }/iinrt.97,112,125 N.V/.2d 591, 601 (1963)'

The sequestration issue raised by Zornes is a question of constitutional law and we

review questions of constitutional law de novo. State v. Bobo,770 N.W.2d 129, 139

(Minn. 2009) (citing State v. Mahkuk,736 N.W.2 d 675,684 (Minn .2007))' But we have

also held that a district court has "substantial discretion in conducting voir dire" and will

not be reversed absent an abuse of discretion. State v. Chambers, 589 N.W.2d 466, 474

(Minn. 1999); see also State v. Jackson, 770 N.W.2 d 470, 486 (Minn ' 2009)' The

Supreme Court has held that trial judges have "broad power to sequester witnesses

before, during, and after their testimorly." Geders v. (lnited States,425 U.S. 80, 87

(1976). Thus, the extent of Zomes's Sixth Amendment right to have a public trial is

reviewed de novo, but determining whether the conduct of the court during voir dire fell

within the contours of that right is a question that we review for an abuse of discretion.

The question of whether a defendant's Sixth Amendment rights allow a court to

exclude either a member of the general public or a potential witness from the courtroom

during voir dire is a question of first impression for our court. While there is some

overlapping analysis between the exclusion of E.M. from the courtroom and the

assignment of Cadotte's brother to an observation room, the circumstances are distinct

enough that we will consider each event separately'

1. E.M.

E.M. was Zornes's girlfriend and was potentially a signifîcant witness at trial. In

fact, E.M. played a key role in Zornes's planned alibi defense. E.M. attended voir dire on
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October 18 and then again on October 19. E.M. was on the joint witness list prepared by

both sides. On October 19, counsel brought to the district court's attention the fact that a

potential witness was in the courtroom.2 The court stated that witnesses were to be

excluded during the trial process and that because the court "determined that voir dire

selection is part of the trial process [the court] cannot allow any potential witnesses to be

present." The court went on to note that excluding witnesses from voir dire "is an

intricate and complex legal issue that, frankly, we haven't researched before, but, it's lthe

court's] judgment that the safest thing to do is to order all witnesses sequestered

throughout the voir dire process and the trial." E.M. was then excluded from the

courtroom for the remainder of the voir dire proceedings.

ln Presley, the Supreme Court made clear that courtroom closure is a serious issue

that, absent a specific finding by a district court can lead to the violation of a defendant's

Sixth Amendment rights. 558 U.S. at 213-14. We acknowledge and agree with this

strong statement by the Supreme Court regarding a defendant's Sixth Amendment right

to a public trial. But the Court's holding in Presley does not support Zornes's argument

because the exclusion of E.M. is distinguishable from the facts in Presley. The exclusion

of E.M. is more similar to the facts in another Supreme Court case, Leeke, and one of our

2 ln its brief, the State asserts that Zomes's counsel brought this matter to the

court's attention. However the record does not fully support this assertion. The trial
transcript quotes defense counsel as saying that "I think counsel want to approach for an

issue that is not related to Mr. Miller if we could." Following this statement by defense

counsel, an off-the-record bench conference was held. Defense counsel's reference to

trial counsel is in the plural and also refers 16 
(6¡¡¡s"-1þe implication being that this is a

matter both sides were ready to discuss.
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cases, Garden. See Leeke,488 U.S. 272; Garden, 267 Minn. 97 , 125 N.W.2d 591. The

key difference between Leeke and Presley is that Leeke dealt with the exclusion of a

defendant in his role as witness and Presley dealt with the exclusion of the public.

Compare Leeke,4S8 U.S. at 282 (allowing the district court to restrict a defendant from

speaking with his counsel if the court concluded such conversation risked tailored

testimony) , with Presley,558 U.S. at 212 ("[T]he voir dire of prospective jurors must be

open to the public . . . ."). Here, when E.M. was excluded from the courtroom she was a

potential wiûress, which makes her distinct from the "public" generally and places her in

the class of persons over whom district courts have broad discretion to exclude from the

courtroom. As we have previously stated, "while discretionary, in practice sequestration

[of witnesses] is rarely denied in criminal cases and rarely should be denied." State v.

Posten,302 N.W.2d 638, 640 (Minn. l98l).

The public policy most often articulated for sequestering witnesses is preventing

some witnesses from tailoring their testimony in response to hearing the testimony of

other witnesses. As the Supreme Court has said, "witnesses may be sequestered to lessen

the danger that their testimony will be influenced by hearing what other witnesses have to

say." Leeke, 488 U.S. at 281. We have echoed the logic behind excluding witnesses by

saying that "[t]he basic reason for sequestration of witnesses, of course, is to remove any

possibility that a witness waiting to testiff may be influenced." State v. Ellis,27l Minn.

345,364,136 N.V/.2d 384, 396 (1965). Zornes highlights this public policy but then

attempts to distinguish it by arguing that allowing witnesses at voir dire cannot thwart
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this objective and, therefore, excluding witnesses during voir dire is the same as

excluding the public from voir dire.

But the questioning of prospective jurors at voir dire can be wide ranging and

cover details of trial strategy, and we have stated that "[t]he scope of voir dire is

committed to the district court's sound discretion." State v. Carridine, Sl2 N.W.2d 130,

147 (Minn. 2012) (citation omitted) (intemal quotation marks omitted). The public

policy aims of voir dire and witness sequestration therefore are not at odds-it is

conceivable that a witness could tailor his or her testimony in response to what is

overheard during voir dire. 'We conclude that the district court is best suited to protecting

the integrity of the trial process by managing witnesses and the content of voir dire as the

court sees fit. In order to flrnd error on this issue, we would need to conclude that the

district court abused its discretion by excluding E.M. from the courtroom-a high bar for

Zornes to meet in light of the discretion courts have on these issues.

Based on the Supreme Court's holding in Leeke and our holding in Garden, a

district court has substantial discretion to sequester witnesses from the trial process. The

Supreme Court held in Presley that voir dire is part of the trial process. Applying those

holdings to the facts of this case, we conclude that the sequestration of E.M. fell within

the bounds of the district court's discretion. See Presley, 558 U.S. at213-14; Leeke,488

U.S. at 281-82. Therefore, we hold that the district court did not violate Zornes's

constitutional right to a public trial when it sequestered E.M. from voir dire.
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2. Cadotte's Brother

The circumstances leading to the removal of Cadotte's brother from the courtroom

and his placement in an observation room are more complicated than the sequestration of

E.M. The day after the district court sequestered E.M., Zomes's trial counsel alerted the

court to the fact that Cadotte's brother was in the courtroom during voir dire. At the

time, the brother was on the witness list. Zornes's trial counsel stated that it was his

"understanding that the state may be willing to remove [the brother] from [the witness]

list and in return we would not be objecting if [the brother] wants to watch from the

observation room so we don't have the jurors in eye contact with him." The State agreed

to this proposal, removed the brother from the witness list, and allowed him to watch the

trial proceedings from an observation room.

'We have held that not all courtroom restrictions implicate a defendant's Sixth

Amendment right to a public trial. 8.g., State v. Lindsey, 632 N.W.2d 652, 660-61

(Minn. 2001). We have identified four factors that lead us to conclude that a courtroom

exclusion is too trivial to implicate the Sixth Amendment: (1) the courtroom was never

cleared of all spectators; (2) the trial remained open to the general public and the press;

(3) there was no period of the trial in which members of the general public were absent

during the trial; and (4) at no time was the defendant, his family, his friends, or any

witness improperly excluded. Id. at 661. After our careful review of the record, we

determine that under the four factors ftom Lindsey the removal of Cadotte's brother from

the courtroom was trivial. Because we conclude that the removal of the brother was too

trivial to implicate Zorne's Sixth Amendment right to a public trial, we need not, and do
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not, decide the status of Cadotte's brother as a witness; whether the alleged error was

invited by the defendant; to what extent, if any, removal of the brother amounted to a

partial courtroom closure; or the significance of his placement in an observation room.

il.

Zornes claims that the district court erred when it admitted his March 4,2011

statement that "this wasn't anything sexual" or "it wasn't sexual related." One or the

other of these statements were made by Zornes during a search following his arrest.

Zornes agrees that the court correctly concluded that the warrantless search of his person

was unconstitutional and that the court properly suppressed the DNA test results from

samples taken from his cheek and penis during that search. But, Zomes claims that the

court erred when it did not suppress the alleged statement he made at that time. Zornes

argues that the court erred both factually and legally when it determined that his

statement did not occur during the unlawful search. Zomes asserts that the court's

finding that his statement occurred before the search began was clearly effoneous because

Officer Nelson is the only person who heard the statement and Nelson stated "I don't

know if [Zornes's statement] was prior to or during the collection [of the DNA samples

from Zornes]."

V/e have held that a district court's legal conclusions related to a Fourth

Amendment search and seizure are reviewed de novo. State v. Burbach,706 N.W.2d

484, 487 (Minn. 2005) (citing State v. Lee, 585 N.W.2d 378,382-83 (Minn. 1998)). The

court's factual findings are reviewed for clear error, id.,but the de novo standard applies
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to the application of the facts to the Fourth Amendment, see State v. Lemieux, 726

N.W.2d 783,787 (Minn. 2001).

After Zornes was arrested at his makeshift campsite, he was brought to the

Mahnomen County Law Enforcement Center. Zornes was given a Miranda warning and

he promptly invoked his right to have an attorney advise him. Zornes was placed in a

small holding room and then Jaeche and Nelson explained to him that they would be

"collecting some evidence from him at the time" and "would be following up with a

search warrant after the collection of the evidence." After the Miranda warning was

given and Zomes stated that he did not want to talk to the officers, the officers collected

Zomes's clothing one item at a time. Nelson then photographed Zornes's body to

document any physical injuries. After the photographs were taken, Jaeche obtained some

swabs and began the steps needed for a sexual assault test, meaning a swab of Zornes's

cheek and genitals. Nelson testified that, after Jaeche proceeded with administering the

sexual assault kit, he saw that Zomes "kind of, maybe lowered his eyebrows or just kind

of made a look, leading me to believe that he was kind of confused or kind of wondering

why." Nelson testified that he then heard Zomes make a comment, "something to the

effect, 'It wasn't a sexual thing or sexual related,' something along those lines."

The district court concluded that the collection of the DNA samples constituted an

unlawful search and therefore suppressed the test results obtained from those samples.

The court carefully reviewed several exceptions that allow admission of evidence

obtained without a search warrant, but the court concluded that none of the exceptions

lied. Because the State is not contesting the court's conclusion that the search itself
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'was unlawful, and because we conclude that the court properly considered and rejected

the available exceptions for conducting a search without a warrant, we accept the district

court's analysis and proceed to the next step in our analysis.

Zomes argues that, under our standard from State v. Hardy, 577 N.W.2d 212,

215-16 (Minn. 1998), a statement alone from investigating officers is sufficient to begin a

search, if the statement is made for an investigatory purpose. We need not address

Zomes's argument under Hardy because we conclude that the admission of Zornes's

statement was harmless beyond a reasonable doubt. Further, we need not address when

the search of Zomes began or the elements for determining when the potentially

erroneous admission of evidence warrants a new trial under the Fourth Amendment. See

State v. Hall,764 N.V/.2d 837,845 (Minn. 2009) (declining to reach the merits of a

defendant's argument because even if error was present it was harmless). We have

outlined five factors relevant to determining if an error was harmless beyond a reasonable

doubt: (1) the manner in which the evidence was presented; (2) whether the evidence

was highly persuasive; (3) whether the evidence was used in closing argument;

(4) whether the evidence was effectively countered by the defendant, and (5) whether the

other evidence of guilt was overwhelming. State v. Al-Naseer,690 N.W.2d 744,748

(Minn. 2005); see also State v. Caulfield,722N.W.2d304,314-15 (Minn. 2006).

l. Manner in Which the Evidence Was Presented

Zomes's statement was mentioned four times at trial once during defense

counsel's opening statement; once during Nelson's testimony; and once during each

side's closing arguments. Nelson's direct testimony spans 42 pages in the trial transcript;
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his total testimony covers 52 pages. Therefore, Zornes's statement was mentioned on

one line out of approximately 1,300 lines of Nelson's testimony. The State's closing

argument covers 124 pages, meaning Zomes's statement was mentioned on one line out

of 3,100 lines in the State's closing argument. In Cauffield, we stated that, given the

short nature of the bench trial in that case, there was "no chance" that the disputed

evidence '1¡/as lost among a plethora of other evidence." 722 N.W.2d at 314. The

present case is distinguishable from Caulfield given the extensive nature of the trial and

proceedings, of Nelson's testimony, and of the State's closing argument. 'We conclude

that the inclusion of Nelson's testimony about Zomes's statement was only a minimal

factor in the overall context of his trial.

2. l(hether Evidence Was Highly Persuasive

ln Cauffield, the disputed evidence was a lab test result that was "highly

persuasive evidence" demonstrating that a disputed substance was in fact cocaine. Id. ln

this case, the admitted statement is ambiguous. It is not clear from the record whether, at

the time the statement was made, Zornes had been informed that he was being

investigated for murder and arson. Further, Zomes had allegedly been hiding from police

because of outstanding warrants from Becker County. In Zornes's statement-that "it"

was not sexual in nature-the antecedent of "it" is ambiguous. The statement could have

been in reference to the murders of Londo and Cadotte, or in reference to the Becker

County warrants, or it could have related to some other event altogether. In addition,

Jaeche did not hear Zomes's statement despite being the person who was conducting the
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search, a point highlighted by the defense. Thus, we conclude that, at best, Zomes's

statement was only somewhat persuasive evidence against him.

3. Reference to Evidence in State's Closing Argument

As mentioned above, the State made one reference to Zornes's statement in a

124-page,3,l00Jine closing argument. As the State points out in its brief, the State

made no effort to point out why the statement was significant or inculpatory. Thus, we

conclude there was only minimal use of Zornes's statement by the State in its closing

argument.

4. Effective Counterweight to the State's Evidence by the Defendant

ln Caulfield, the defense did not rebut the lab report that was the disputed

evidence in that case. Id. at3l5. ln State v. l(right, we balanced the "dramatic and

highly persuasive nature" of disputed statements and the "manner in which they were

presented and used by the [S]tate" with the "counterweight [the defendant] provided

through cross-examination and closing argument" and held the counterweight was

"insuffrcient." 726 N.W.2d 464,478 (Minn. 2007). Here, the defense pointed out that,

despite having a tape recorder with him, Nelson did not have the recorder on, and that

even though the room was very small, Jaeche did not hear the statement. Given the low

profile of the State's presentation of Zornes's statement at trial and the mixed

persuasiveness of the evidence in the first place, the defense's rebuttal provided an

effective "counterweight" to balance the district court's allegedly erroneous admission

and the State's use of Zornes's statement.
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5. llhether Evídence of Guilt Is Overwhelming

There is no direct eyewitness testimony about Zomes having committed the

murders and there is no forensic evidence connecting him to the murders or the scene of

the crime. But there is significant evidence connecting Zomes to the victims, the murder

scene, the arson, and the car theft. Zornes was seen entering the apartment with Londo

and Cadotte and no other individuals were seen with the victims or in the apartment

around the time of the murders. There was extensive telephone and text message contact

between E.M.'s cellphone and Cadotte's cellphone on the night of the murders, despite

the fact that the two did not know each other. There is testimony that Zomes was using

Cadotte's cellphone, thus placing him with the victims. A neighbor who lived in the

apartment building heard "two males and a female" in the apartment beneath him. The

apartment door was locked and Londo, who was last seen alive with Zomes, had the only

key. Zomes made repeated, inconsistent statements to acquaintances that placed him in

the vicinity of the apartment at the time of the murders and arson. Zomes stole Cadotte's

car and set fire to it in a remote area. An investigation of the apartment revealed a

location where it appeared a smoke detector had been removed and a smoke detector was

subsequently found in Cadotte's car. It is highly likely that Zomes removed the smoke

detector from the apartment and placed it in Cadotte's car. Zomes was found at a remote,

hidden campsite, where he had in his possession the types of implements most likely to

have been used in the murders. The recovery of C.C.'s possessions from S.W.'s home,

possessions that C.C. had stored in her apartment, also demonstrates Zomes was likely to
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have been at the scene of the murders and arson. When all of this evidence is combined,

we conclude that overwhelming evidence of Zomes's guilt was presented at trial.

After weighing all of the forgoing five factors for assessing harmless error and

then placing them in context with the minimal use of Zornes's statement at trial, the

effective rebuttal of the statement by Zornes's trial counsel, the overall minimal

persuasive weight of the statement, and the overwhelming evidence showing that Zomes

caused the deaths of Cadotte and Londo, we conclude that the admission of Zornes's

statement was harmless beyond a reasonable doubt. Therefore, we hold that the court's

admission of Zornes's statement did not constitute reversible error.

m.

The third issue raisedby Zomes is whether the district court erred by admitting

into evidence a folding knife, utility knife, scissors, screwdriver, and hammer found on or

with him at his campsite at the time of his arrest. Zomes argues that these items were not

relevant under Minn. R. Evid.401 and thus were not admissible. The State claims the

items were relevant because they were the type of objects that could have caused the

deaths of Cadotte and Londo. The State has the better argument on this issue.

We have held that "[a] trial court's admission of physical evidence will be upheld

unless it constitutes an abuse of discretion." State v. Daniels, 361 N.V/.2d 819,827

(Minn. 1985) (citing State v. lí/ebber,292N.W.zd 5,9 (Minn. 1980)); see also State

v. Stewart,514 N.W.2d 559, 564 (Minn. 1994) (reviewing the admission of evidence

under the abuse-of-discretion standard).
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The Minnesota Rules of Evidence state that only "relevant" evidence is

admissible. Minn. R. Evid. 402. Evidence is relevant if it has "any tendency to make the

existence of any fact that is of consequence to the determination of the action more

probable or less probable than it would be without the evidence." Minn. R. Evid.401.

'We have held that "physical objects connected with a crime or which are the subject

matter of an investigation are admissible," as are objects that connect the defendant to the

crime scene. State v. Olek,288 Minn. 235,242,179 N.V/.2d320,325 (1910). We have

defined what constitutes relevant physical evidence in two leading cases: Olek, 288

Minn. 235, 179 N.W.2d 320, and State v. Kotka,27l Minn. 331,341, 152 N.W.2d 445,

452 (1967). ln Olek, we held that objects connected to the crime scene or the

investigation can be admiued; the fact that the objects are not directly tied to a defendant

only affects the weight of the evidence. 288 Minn. at242, 179 N.W.2dat325-26. If

there is "no question" that the victim died from a wound consistent with a type of weapon

possessed by the defendant, then the weapon is admissible. Kotka,277 Minn. at34l,l52

N.W.2d at 452. We also have held that "[p]roof that the defendant possessed the type of

weapon with which the crime was committed is sufficient to make that weapon

admissible." Daniels, 361 N.W.2d at 827.

Zomes acknowledges that "physical objects connected with a crime scene are

relevant and admissible," as are objects that connect the defendant to the crime scene.

But Zornes cites our decision in State v. Lubenow to argue that evidence is not admissible

merely because it "could have" caused a victim's injuries. 310 N.W.2d 52, 56 (Minn.

l98l). Zomes concludes by arguing that, given the lack of direct evidence linking him to
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the crime scene, the admission of the items described above was highly prejudicial to

him. The State responds by distinguishing the present case from Lubenow by noting that

Lubenow was a sufficiency-of-the-evidence decision and therefore did not alter our

analysis in Kotka and Olek. The State further argues that Zomes has not carried his

burden of showing that the admission of the items prejudiced him by "substantially

influencing the jury verdict."

In Lubenow, we articulated a somewhat stricter standard for admiuing this type of

evidence. 310 N.V/.2d 52. The defendant in that case had been found with hunting

arrows in his vehicle. Id. at 56. At trial, a doctor testifìed that the victim's injuries

"could" have been made by the arrows,3 but conceded that "any number of other

instruments could also have made the injuries." Id. We stated in Lubenow that if there is

only a mere possibility that evidence was connected to a crime, with no forensic or other

connection, the evidence is not relevant. Id. We then held that the arrows in Lubenow

were not relevant and should have been excluded. Id. We also excluded the victim's

nonverbal deathbed responses, found that the evidence at trial was consistent with the

defendant's innocence, found prejudicial enors by the district court and the State, and

ultimately concluded that there was insufficient evidence to sustain the conviction.

Id. at 56-58.

3 The injury in Lubenow was distinctive: the victim had been pierced by a "long,
narrow, and very sharp" object that had entered through her vagina. run through several

organs, and into her right lung. Id. at 53.
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One year after deciding Lubenow, we affirmed the admission into evidence of a

bullet because it was found on the defendant and "could have produced" the flashes that

the victim had seen coming from a gun, and was thus sufficiently connected to the crime.

State v. Gayles,327 N.W.2d 1,2 (Minn. 1982). More recently, in State v. Taylor, we

held that the fact that the victim's blood was on a die stamp, the purported murder

weapon, tended to show that the die stamp was the murder weapon. 650 N.W.2d 190,

205 (Minn. 2002). Further, we held that the die stamp being the murder weapon was

consistent with the medical examiner's testimony that the murder weapon was a heavy,

man-made object, which was sufficient to connect the die stamp to the murder. Id. The

holding in Taylor mirrors a pre-Lubenow holding in which we allowed a knife into

evidence because the knife "felt like the object" that the victim had been forced to touch.

State v. Coy,294 Minn. 287, 287 ,200 N.W.2 d 40, 44 (1972).

Ruling from the bench in this case, the district court held that "in light of the

unique claims of the parties and the unique facts of this case," the contested items would

be admitted into evidence. The court stated that Lubenow did not need to be read literally

based on the line of cases decided after it. The court found that the items would not be

overly prejudicial because none of them were "originally designed and intended as a

weapon," and that in this case the State should be able to present its evidence and allow

the jury to weigh it because "[e]ven though the relevance is not high, it is there."

As already stated, absent an abuse of discretion we will not overfurn the district

court's evidentiary rulings. In this case, the first factor in considering the relevancy of

the physical evidence-the connection between the defendant, Zomes, and the disputed
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items-is not contested. Zomes was found with the disputed items either on or near his

person, in a remote location that only he had access to. Thus, our analysis of this issue

turns on the second factor, whether the items were sufficiently connected to the crime

scene. The medical examiner who examined the victims' bodies used overlays of the

shape of different instruments and the wounds on the victims and determined that a

hammer was the most likely blunt-force weapon used to kill Londo and Cadotte and that

a single-sided knife was used on both victims.

Here, the connection between the items collected from Zornes and the crime is at

least as strong as the flash that was witnessed in Gayles, in which we noted that the bullet

allowed into evidence "could have" been the cause. 327 N.W.2d at 2. We have also

previously held that, if a defendant possesses the same type of weapon that was used in a

crime, then that weapon can be admitted into evidence. Daniels,36l N.W.2d at 821.

V/hile a strict reading of Lubenow alone could lead to the conclusion that the disputed

items should have been suppressed, as the district court and the State both articulate,

Lubenow was a special case because it also involved serious doubts by our court about

the overall suff,rciency of the evidence. 3 l0 N.W.2 d at 5l .

Significant evidence in the case before us corinects Zomes to the scene of the

crime and to the victims. While the utility knife, scissors, and screwdriver were not

explicitly tied to the crime scene or the murders, they were directly tied to Zomes and

were the same type of weapon use in the crime. The utility knife, scissors, and

screwdriver were also not mentioned by the State during the case and thus their

admission was not sufficiently prejudicial to outweigh their probative value. The items

APPENDIX31



;
q

were mentioned once by the defense, during opening argument. Therefore, we hold that

the district court did not abuse its discretion when it admitted the disputed items.

IV.

The fourth and final issue that Zornes raises is his assertion that the district court

abused its discretion when it ruled that the State could impeach him with three prior

felony convictions if he chose to testify at trial. More specifically, Zornes argues that the

probative value of his prior felonies was outweighed by their prejudicial effect, and

admission of the convictions prevented him from testiffing at his own trial out of fear of

being impeached with the convictions. Zomes's argument incorporates the factors we

articulated in State v. Jones, and he asserts that, because he wished to assert an alibi

defense, the importance of his testimony outweighed the other factors from Jones. See

271 N.W.2d 534,538 (Minn. 1978). The State counters by conducting its own review of

the Jones factors and asserting that the appropriate weighing of those factors means that

Zornes's prior felony convictions were admissible.

We have held that we will not reverse a district court's ruling on the impeachment

of a defendant with his prior conviction absent an abuse of discretion. State v. Iï/illiams,

771 N.W.2 d 514,518-20 (Minn. 2009). Our rules of evidence set forth two requirements

for the admission of prior convictions as impeachment evidence. Minn. R. Evid. 609(a).

First, the prior conviction willbe admiued only if

the crime (l) was punishable by death or imprisonment in excess of one

year under the law under which the witness was convicted, and the court
determines that the probative value of admitting this evidence outweighs its
prejudicial effect, or (2) involved dishonesty or fälse statement, regardless

of the punishment.
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Id. Second, "[e]vidence of a conviction under this rule is not admissible if a period of

more than ten years has elapsed since the date of the conviction or of the release of the

witness from the confinement imposed for that conviction." Minn. R. Evid. 609(b). We

apply this same standard to defendants who wish to testi$r in their own defense. see

Willìams,77l N.W.2d at 517-18.

As the parties discuss, in Jones, we laid out five factors relevant to determining if

a prior conviction is more probative than prejudicial: (l) the impeachment value of the

prior crime; (2)the date of conviction and the defendant's subsequent history; (3)the

similarity of the past crime with the charged crime; (4) the importance of the defendant's

testimony; and (5) the centrality of the credibility issue. 271 N.W.2 d at 537 -38; see also

Williams,77l N.W.2d at 518-20 (applying Jones factors).

In the present case, the State sought to impeach Zomes with three prior felony

convictions and Zornes moved to have them excluded. The district court denied Zornes's

motion and ruled that, if Zomes were to testiff, the State could impeach him with the

felony convictions' zomes subsequently elected not to testiSr' Zornes's three prior

felony convictions were:

A January l, 1997 conviction of felony introducing contraband into a state

prison. Zomes committed the offense on Decemb et 7 , 1995, but because

2o^"t was already incarcerated his sentence was presumptively

consecutive and he did not finish serving the sentence for this conviction

until June 11, 2000.

A June 29,2001conviction for felony possession of stolen explosives, for
which Zomes received a sentence of 77 months.

An April 29, 2008 conviction of felony driving under the influence of
alcohol.

a

O

a
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All three of Zornes's prior convictions fall within the admissibility standard under

Rule 609(a). Moreover, because of the consecutive nature of Zornes's sentence for the

1997 conviction, l0 years had not elapsed between his release from confinement for that

conviction and the perpetration of the crimes he was charged with in this case.

Therefore, the Jones balancing test factors apply to all three convictions.

Impeachment value of the prior crimes. 'We have held that "any felony conviction

is probative of a witness's credibilþ" because it allows the fact-finder to see the whole

person andhis "general lackof respectforthe law." Statev. Hill,80l N.W.2d646,651-

52 (Minn. 2011). But crimes that have some bearing on dishonesty have more

impeachment value than other crimes. See State v. Bettin,295 N.W.2d 542,546 (Minn'

1930). While Zornes's prior felonies were not crimes of dishonesty, they were still

felonies and thus this factor weighs in favor of their admission.

The date of conviction and defendant's subsequent hi$ory. \üe have recognized

that a history of lawfulness since a conviction can limit a conviction's probative value;

but, if a witness is convicted again or sent back to prison, then the witness's "history of

lawlessness" enhances an otherwise "stale" conviction's probative value. See State v.

Ihnot,575 N.W.2d 581, 586 (Minn. 1993). Zomes spent most of his time following his

first felony conviction in prison. While Zornes's oldest felony conviction occurred 9

years and 8 months before the date of the offenses he was charged with in this case, he

spent most of that time in prison. This factor weighs strongly in favor of the probative

value of the convictions and thus in favor of their admission.
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The similarity of past crime with the charged crime. \ù/e have held that if a prior

conviction is similar to the crime a defendant is charged with, then the prejudicial effect

of admitting the prior conviction increases. Bettin,295 N.W.2d ar 546. There is little

similarity between Zornes's past crimes and the crimes he was charged with in this case.

Therefore, the prejudicial concern lessens compared to the probative value and this factor

weighs in favor of the admission of the prior convictions.

Importance of defendant's testimony. A defendant has a constitutional right to

present his version of events to a jury. State v. Richardson, 670 N.W.2d267,288 (Minn.

2003). And we have held that a district court may exclude a defendant's prior

convictions if their admission for impeachment purposes might cause the defendant not to

testiSr and it is more important in the case to have the jury hear the defendant's version

of the case than to allow him to be impeached. Bettin,295 N.W.2d at 546. Zomes

claims that his testimony would have been highly important in establishing his alibi

defense. Zornes alleged that he was with E.M. on the moming of the murders. But, E.M.

testified that she was not with Zomes that moming. Therefore, we conclude that

Zomes's E.M.-alibi testimony would have had, at best, mixed persuasive value.

Centrality of the credibility issue. 'We have held that when a defendant's

credibility is a central issue, "a greater case can be made for admitting the impeachment

evidence [of the prior convictions], because the need for the evidence is greater." Id. The

district court stated that Zomes's credibility "will be central to the case." There are no

eyewitnesses to the crime in this case and no direct physical evidence. Therefore, the
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credibility of the various witnesses was central and this factor weighs strongly in favor of

admitting the prior convictions.

After applying and weighingthe Jones factors in this case, \¡/e hold that the district

court did not abuse its discretion when it ruled that the State could impeach Zomes with

three prior felony convictions if Zornes chose to testiff at trial.

Affirmed.
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1

2

3

4

5

6

7

I

9

A

a

jury you

educated

everybody

f ree Iy?

A

classroom environment teaches

A To lisÈen?

A To listen to other

opinj.on.

465

Sure

All right. Now if you are selected on this

would undoubtedly be one of t,he more

individ.uals. Would you be careful to allow

else to express their opinions fully and

I believe so. I think

you

Èeachj-ng in a

Èhat .abi1ity.

10 people regardless of

LL

(,)

L2 O All- righÈ. And you understand. that a good

13 juror is not only a good speaker of hís own mind, but

14 also a good listener.

15 A Yes.

t6 THE COURT: All right. That's all the

17 quesÈions I have, ML. Miller. I'11 turn it over to
Lg the attorneys, start.ing wit,h Mr. Parise.

L9 MR. PARI SE : Thank you, .Judge . Díd you

20 use the list for

2L THE COURT: r did ask hím about ExhibíÈ

22 A.

23 MR. PARISE: On another unrelated

24

II
4
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THE COURT: Oh, yoü mean the



1

2

3

4

5

6

7

I

9

466

questionnaire?

MR. PARISE: No. No. I think counsel

want to approach for an issue Èhat is noÈ related to

Mr. Mill-er if we could.

THE COURT: AIl right . .fust hold on

for a minute, Mr. Mi11er.

the record

(VÍHEREUPON, a discussion was held off

aE the bench. )

THE COURT: So the record wÍII show

it's 9:18. we are still in the10 that we are

11_ process of voir dire of Mr. Mi11er, buÈ counsel have

brought up an isgue and we have a potential

witness, Ms, McPherson, would you come forward,

please. You'11 need to go to a microphone. All

ríght. Your name is ElizabeÈh McPherson?

MS. MCPHERSON: Yes.

THE COURT: Yeah. You were in court

yesterday; correct?

MS. MCPHERSON: Yep.

t2

1_3

1s

a4

L6

1-7

1_8

t9

20

2L

THE COURT:

are definitely goíng to

that correct?

And you understand

be a wítness in this

that you

ease; is

22

23 MS . MCPHERSON: YeE'.

24 TI{E COURT: Now under our court rules
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1 process. In thie cage, I have determined that, voir

2 dire selection is parÈ of the trial process so I

3 cannoE alIow any potent,ial witness to be present

4 during a Èrial process prior to the t,ime that they

5 testify in court so I have to order you ouE of you

6 the courtroom?

7 MS. MCPHERSON: I asked Ehese guys the

8 other day if r could. participate in t,his and

9 THE COURT: I understand that. I

10 understand that. And that's an intricate and complex

LL 1ega1 issue t,hat, f rankly, we haven't regearched

L2 bef ore, buÈ iÈ' s my judgment t,hat Èhe saf est, thing Èo

13 do iE to order all witner ses sequestered througho.ut

L4 the voír dire process and the t.rial and so that's

L5 what my order will be. So you wíII have to leave Lhe

16 courÈroom

t7 MS. MCPHERSON: AII right.

L8 THE COURT: All right. Thank You.

Lg Then please Proceed, Mr. Parise.

20 MR. PARISE: Thank You.

2I BY MR. PARISE EXAMINATION

i
x

22

23

o

A

a

Iíttle

' Good morning, Mr. Mi1Ier.

Good morning.

Mr. Míl1er, the ,Judge taLked

bit about whether your job would

24 Eo you a
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Letter
Tracy Zornes Letter to State Appellate Attorney
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