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STATEMENT OF SUBJECT MATTER  
AND APPELLATE JURISDICTION 

   
A. Basis for Subject Matter Jurisdiction in the Superior Court. 

 
Eugene Roberts was charged in an Information dated May 20, 2014, with 

PXOWLSOH� FULPLQDO� YLRODWLRQV� RI� 9LUJLQ� ,VODQGV� ODZ�� � ³6XEMHFW� WR� WKH� FRQFXUUHQW�

jurisdiction on the District Court of the Virgin Islands by sections 21 and 22 of the 

Revised Organic Act of the Virgin Islands, as amended, the Superior Court shall 

KDYH�RULJLQDO�MXULVGLFWLRQ�LQ�DOO�FULPLQDO�DFWLRQV�´���9�,�&������E��� 

B. Basis for Jurisdiction in the Supreme Court. 
 

 $XWKRULW\� RYHU� ³DOO� DSSHDOV� IURP� WKH� GHFLVLRQV� RI� WKH� FRXUWV� RI� WKH�9LUJLQ�

Islands established by local law is conferred on the Supreme Court of the Virgin 

Islands.´ 48 U.S.C. §1613a(d).  The Supreme Court of the Virgin Islands also was 

granted jurisdiction over all appeals arising from final judgments, final decrees or 

final orders of the Superior Court. 4 V.I.C. §32(a).  Since the May 20, 2019, 

Judgment and Commitment of the Superior Court is a final order it grants this Court 

jurisdiction over this appeal. 

STATEMENT OF THE ISSUES PRESENTED 
 

I. Whether the Trial Court Erred in Denying the Rule 29 Motions for Count 
Two Attempted Murder First Degree and Count Three Assault First 
Degree?  
 

II. Whether there was Insufficient Evidence to Sustain the Convictions for 
Count Two Attempted Murder and Count Three Assault First Degree? 
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III. Whether there was Insufficient Evidence to Sustain the Conviction for 
Count Seven Possession of Ammunition/Principal? 

 
IV. Whether the Trial Court Erred by Not Vacating the Conviction on Count 

Three Assault First Degree at Sentencing? 
 

V. Whether the Trial Court Erred in Not Compelling the Production of the 
Use of Force Report in its Entirety? 

 
VI. Whether the Trial Court Erred by Failing to Grant a Mistrial Due to the 

3HRSOH¶V�&RQWLQXRXV�Violation of Their Discovery Requirements and the 
Method of In Camera Review that was Utilized?      

 
VII. Whether the Trial Court Erred by Failing to Grant a Judgment of Acquittal 

or New Trial Due to the Cumulative Effect of the Prosecutorial Misconduct 
in this Matter?       
 
STATEMENT OF RELATED CASES AND PROCEEDINGS 

 This case is related to the matter of Larry Williams, Jr. v. People of the Virgin 

Islands, SCT-CRIM-2019-0051.  The undersigned is not aware of any other related 

cases or proceedings at this time. 

STATEMENT OF THE CASE 
 

 Eugene Roberts was arrested on April 19, 2014, and charged on May 20, 2014, 

by a twenty-two (22) count Information with Murder First Degree/Principals, 

Attempted Murder First Degree/Principals (2 counts), Assault First 

Degree/Principals (3 counts), Assault Third Degree/Principals, Unauthorized 

Possession of a Firearm During the Commission of a Crime of Violence/Principals 

(4 counts), Possession of Ammunition/Principals, Reckless Endangerment First 

Degree/Principals, Unauthorized Possession of a Firearm/Principals (5 counts), 
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Robbery First Degree/Principals, Grand Larceny/Principals, Possession of Stolen 

Property/Principals and Conversion of Government Property/Principals. It appears 

that the People intended to amend the Information, although no such document 

appears on the docket.  A Second Amended Information was filed on November 4, 

2016, and a Third Amended Information was filed November 9, 2016.  The initial 

Information charged five (5) individuals as principals: Elijah Felix, Eugene Roberts, 

Derick Liburd, Lester Roberts and Larry Williams, Jr.  The purported Amended 

Information only charged three (3) defendants: Eugene Roberts, Derick Liburd and 

Larry Williams, Jr.  The Second Amended Information and Third Amended 

Information charged two defendants: Eugene Roberts and Larry Williams, Jr.

 The trial in this matter began on October 17, 2016, with jury selection and the 

matter lasted several weeks.  $W�WKH�FRQFOXVLRQ�RI�WKH�3HRSOH¶V�FDVH�LQ�FKLHI��(XJHQH�

Roberts made a Rule 29 motion for judgment of acquittal.  0U��5REHUWV¶�0RWLRQ�IRU�

Judgment of Acquittal was successful in reducing the number of counts against him 

from twenty-two (22) to ten (10) and then eventually nine (9).  On November 14, 

2016, the jury returned its verdict in this case finding him guilty of seven (7) of the 

nine (9) counts.  Roberts was convicted on Counts Two, Three, Five, Six, Seven, 

Eight and Nine of the Third Amended Information. 

At the conclusion of the trial of this matter Eugene Roberts made a Motion for 

Judgment of Acquittal pursuant to Fed. R. Crim. P. 29(c).  This motion was denied 
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by the trial court. However, at sentencing the court vacated the convictions on 

Counts Five, Eight and Nine.  Roberts was sentenced on the remaining four counts 

to thirty-five (35) years in prison.  He filed a timely Notice of Appeal on June 11, 

2019.   

STATEMENT OF THE FACTS 
 

 In the early morning hours of April 19, 2014, there was a shooting at the 

Frontline Nightclub in Estate Colquohoun, Christiansted, St. Croix. Kenya Stanley 

and her fiancé Matthew Vernege were at the nightclub when a male individual came 

up to her and started talking (J.A. 000981; J.A. 000985-J.A.000986).  Her fiancé and 

the male individual argued when the fiancé confronted him (J.A. 000989).  

Thereafter, Kenya Stanley and Matthew Vernege left the nightclub and went into 

their vehicle in the parking lot of Frontline Nightclub (J.A. 000990).  Kenya Stanley 

saw one male individual who then engaged in an exchange of shots with Matthew 

Vernege (J.A. 001000).  Matthew Vernege sustained multiple gunshot wounds and 

he succumbed to his injuries.  

 Anthony Hector, an off-duty police sergeant, was inside the Frontline 

Nightclub at the time of the shooting (J.A. 001068).  Sergeant Hector responded to 

the shots by coming out of the nightclub with his gun drawn (J.A. 001070).  He saw 

two male individuals shooting into a pickup truck, which was later identified as the 

vehicle belonging to the deceased Matthew Vernege (J.A. 001072).  Sergeant Hector 
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ordered the individuals to drop their weapons, and when they did not obey he aimed 

and fired at the individuals (J.A. 001072).  Sergeant Hector shot the first individual 

and he buckled and then he shot the second individual and also saw him buckle (J.A. 

001072-J.A. 001073).  Sergeant Hector was tackled from behind and landed on the 

ground (J.A. 001073).  At this time Sergeant Hector lost his weapon when it flew 

out of his hand. Id.  Then Sergeant Hector got up and ran from the scene to a road 

adjacent to the nightclub.  Id.  While he was fleeing Sergeant Hector called 911 (J.A. 

001074).  He also observed several individuals get into a vehicle and flee the scene 

at Frontline Nightclub.  Id.  Sergeant Hector received a gunshot wound to the left 

side of his body below his armpit (J.A. 001117).  Sergeant Hector identified the 

individuals who he shot as Larry Williams, Jr. and Eugene Roberts (J.A. 001072-

J.A. 001073).  Sergeant Hector identified the person who tackled him to the ground 

as Lester Roberts (J.A. 001102). 

Roscar Hurtault also received gunshot wounds at the Frontline Nightclub on 

April 19, 2014 (J.A. 001299).  Hurtault was hiding alongside a vehicle in the 

company of some females when he heard the shots ring out (J.A. 001294).  While 

there was a break in the shooting, the females got in their vehicle and left the scene, 

but Hurtault advanced closer to the shooting and hid to the side of a white pickup 

truck (J.A. 001296����+XUWDXOW�VDZ�WKH�SROLFH�RIILFHU�KH�FDOOV�³5HEHO´�FRPH�RXW�RI�

Frontline and pandemonium broke loose (J.A. 001297).  People started screaming 

0118a



6 
 

and running; shooting came from every direction (J.A. 001298).  A male individual 

ran from the front of the truck, and Hurtault made room for him on the side of the 

truck.  Id.  The individual said something, Hurtault turned and looked at him and the 

individual started shooting at Hurtault.  Id.  Hurtault heard five shots (J.A. 001299).  

Hurtault had to have surgery for his injuries (J.A. 001306).  While he was in the 

hospital, someone showed him a copy of the St. Croix Avis with the picture of 

Eugene Roberts identified as a suspect who had been arrested for the Frontline 

Nightclub shooting (J.A. 001368).  Subsequently, Mr. Hurtault identified the 

individual who shot him as Eugene Roberts in a photo array shown by Detective 

Dino Herbert after he left the Juan Luis Hospital (J.A. 001313).   

 The police responded to the Frontline Nightclub and began processing the 

crime scene.  Shortly after the shooting incident at Frontline Nightclub, another call 

came in to 911 reporting a vehicle accident in the area of Estate Morning Star on the 

Northshore Road.  Police officers Melford Murray, Rolando Huertas, Hermina 

Rivera, Arthur Joseph, Gregory Bennerson, and Corporal Luis Encarnacion 

responded to the accident scene at Estate Morning Star.  Also responding to the 

accident scene were the EMTs Marlon Anthony, Jacqueline Greenidge Payne and 

Jeremy Galloway.  The police officers were there to process the scene.  The EMTs 

were there to treat and transport individuals from the accident scene to the Juan Luis 

Hospital.  None of the police officers nor any of the EMTs related seeing, treating 
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or transporting Eugene Roberts from the scene of the accident at Estate Morning 

Star.         

On April 15, 2016, Larry Williams, Jr. filed a Motion to Compel Personnel 

Records and Internal Affairs Files of Sergeant Anthony Hector (J.A. 000098-J.A. 

����������(XJHQH�5REHUWV�RQ�$SULO����������ILOHG�D�-RLQGHU�LQ�/DUU\�:LOOLDPV��-U�¶V�

Motion to Compel Personnel Records and Internal Affairs Files of Sergeant Anthony 

Hector (J.A. 000108). 

The Trial Court held a Hearing on the Motion to Compel on April 28, 2016 

(J.A. 000112).  The Trial Court specifically ordered the People to produce the Use 

of Force Report from the April 19, 2014 incident and required as follows: 

THE COURT: But, but regardless of what you find in his 
disciplinary records, I think if he made a statement to Internal 
Affairs regarding the discharge of his weapon on the night in 
question, that is discoverable to Defense.  I know when the police 
give their statements they are ± there is an agreement between them 
and the police department tKDW� LW¶V� FRQILGHQWLDO�� EXW� LQ� WKLV�
SDUWLFXODU� FDVH� XQGHU� WKHVH� SDUWLFXODU� FLUFXPVWDQFHV� WKDW¶V� QRW�
going to happen. 
 
06��:$7621��2ND\��,¶OO�OHW�WKHP�NQRZ� 
 
THE COURT: That has to be shared with Defense. 
 
MS. WATSON: No problem. 
 

(J.A. 000121) (emphasis added).  The Trial Court also required the People to 

FRPPXQLFDWH�WKH�UHVXOWV�RI�WKH�3HRSOH¶V�UHYLHZ�RI�WKH�UHFRUGV�LQ�ZULWLQJ�WR�WKH�&RXUW�

and to copy all Parties.  The Trial Court required as follows: 
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MS. WATSON: How would the Court like for me to communicate to 
you regarding my completion of the review? 
 
THE COURT: I would imagine you can do that in writing and you share 
± and you copy it to all of the parties. 
 
MS. WATSON: Okay, I will do it. 
 

(J.A. 000127)(emphasis added).  The Trial Court also set a deadline of April 29, 

2016 at 5:00 p.m. for the People to report the results of the review of Sergeant 

+HFWRU¶V�ILOHV�WR�WKH�&RXrt and all parties (J.A. 000127-J.A. 000128).  

 The Trial Court also issued an April 28, 2016 Order requiring the Internal 

Affairs UnLW��³,$8´��RI�WKH�9LUJLQ�,VODQGV�3ROLFH�'HSDUWPHQW��³9,3'´��WR�DOORZ�WKH�

Attorney General, or his designee, to make copies of all statements, reports or other 

documentation contained in its files regarding Sergeant Anthony Hector so that the 

Court could make an in camera review of the same (J.A. 000109).  However, the 

7ULDO�&RXUW¶V�$SULO����������2UGHU�GLG�QRW�UHVFLQG�WKH�7ULDO�&RXUW¶V�UXOLQJ�IURP�WKH�

bench to provide the Use of Force Report regarding the April 19, 2014 incident to 

the Court and all of the parties by 5:00 p.m. on April 29, 2016 (J.A. 000127-J.A. 

000128). 

 Counsel for the People on April 29, 2016 emailed the Trial Court and copied 

all of the Defense Counsels indicating that Counsel for the People reviewed all of 

6HUJHDQW�+HFWRU¶V�,QWHUQDO�$IIDLUV�ILOHV�DQG�EHFDXVH�WKH�&RXUWKRXVH�ZDV�FORVH�RQ�

April 29, 2016, the results of the search would be submitted on May 2, 2016 (J.A. 
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000129).  Counsel for Larry Williams, Jr. emailed Counsel for the People on April 

���������DQG�UHPLQGHG�&RXQVHO�IRU�WKH�3HRSOH�RI�WKH�7ULDO�&RXUW¶V�2UGHU�IURP�WKH�

bench to provide certain information to Defense Counsel by 5:00 p.m. on April 29, 

2016 (J.A. 000130). 

 Counsel for the People wrote a letter to the Trial Court dated May 2, 2016 and 

VXEPLWWHG�PDWHULDOV�IRU�WKH�7ULDO�&RXUW¶V�in camera review (J.A. 000110).  Counsel 

for the People did not copy Defense Counsels on the May 2, 2016 letter.  Moreover, 

Counsel for the People did not submit the Use of Force Report regarding the April 

19, 2014 incident to either the Court or to Defense Counsels and as required by the 

7ULDO�&RXUW¶V�2UGHU�IURP�the bench on April 28, 2016 (J.A. 000121).  Counsel for 

the People indicated in the May 2, 2016 letter that she reviewed the IAU file 

concerning the April 19, 2014 incident and thirty-one (31) additional IAU files 

regarding Sergeant Hector (J.A. 000110).  The Trial Court later admitted that the 

Trial Court did not immediately review the May 2, 2016 letter and materials from 

&RXQVHO�IRU�WKH�3HRSOH�EHFDXVH�WKH�&OHUN¶V�2IILFH�RI�WKH�6XSHULRU�&RXUW�GRFNHWHG�

WKH�OHWWHU�DQG�SODFHG�LW�LQ�WKH�&RXUW¶V�ILOH��-�$�����268). 

 On May 9, 2016, Larry Williams, Jr. filed a Motion to Show Cause, along 

with relevant exhibits (J.A. 000111-J.A. 000130).  Eugene Roberts on June 22, 2016 

ILOHG�D�-RLQGHU�WR�/DUU\�:LOOLDPV��-U�¶V�0RWLRQ�WR�6KRZ�&DXVH�(J.A. 000131).  Larry 

Williams, Jr. on July 11, 2016 filed a Motion for Ruling on Motion to Show Cause 
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(J.A. 000132-J.A. 000135).  On July 11, 2016 Eugene Roberts filed a Joinder to 

/DUU\�:LOOLDPV��-U�¶V�0RWLRQ�IRU�5XOLQJ�RQ�0RWLRQ�WR�6KRZ�&DXVH��-�$���������� 

 Counsel for the People on July 27, 2016 submitted Supplemental Discovery 

to Defense Counsels of Internal Affairs Blood Alcohol results regarding Sergeant 

Hector (J.A. 000137-J.A. 000138).  On July 29, 2016 (Pleading misdated as June 29, 

2016), Counsel for the People submitted an Informational Motion to the Trial Court 

advising that Counsel for the People conducted a search for and review of Sergeant 

+HFWRU¶V�SHUVRQQHO�DQG�LQWHUQDO�DIIDLUV�ILOHV�LQ�-XO\�RI������DQG�WKDW�ZLWK�WKH�SRVVLEOH�

exception of the clinical laboratory report dated April 23, 2014 and provided to 

Defense Counsel on July 27, 2016, Counsel for the People did not locate any 

LQIRUPDWLRQ� RU�PDWHULDO� WKDW� UHDVRQDEO\� EHDU� RQ� 6HUJHDQW� +HFWRU¶V� FUHGLELOLW\� RU�

character for truthfulness (J.A. 000137-J.A. 000138). 

 $IWHU�WKH�FRQFOXVLRQ�RI�6HUJHDQW�+HFWRU¶V�WHVWLPRQ\�LQ�WKH�3HRSOH¶V�FDVH�LQ�

FKLHI��D�RQH�����SDJH�³,QFLGHQW�6XPPDU\´�RI�D�8VH�RI�)RUFH�5HSRUW�WKDW�FRQVLVWHG�RI�

a total of eight (8) pages with respect to the April 19, 2014 incident was provided to 

Defense CRXQVHOV�RQ�1RYHPEHU����������-�$������������7KH�³,QFLGHQW�6XPPDU\´�

indicates thereon that it is page one (1) of eight (8).  Defense Counsels were never 

provided with a full copy of the Use of Force Report and as Ordered by the Trial 

Court on April 28, 2016 (J.A. 000121).  Defense Counsels learned of the existence 

of the Use of Force Report in speaking with an IAU Agent (J.A. 002607-J.A. 
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002613).  Moreover, Defense Counsels requested a copy of this Use of Force Report 

in their Discovery Demands and was the subject of a Motion to Compel, a Motion 

to Show Cause and a Motion for Ruling on the Motion to Show Cause.  Additionally, 

the Use of Force Report was not provided to Defense Counsels after the direct 

examinations of witnesses for the People who were interviewed in the preparation 

of the Use of Force Report.  Counsel for the People provided the Trial Court with a 

full copy of the Use of Force Report for the first time on November 4, 2016 and after 

WKH�FRQFOXVLRQ�RI�WKH�3HRSOH¶V�FDVH�LQ�FKLHI���7KH�7ULDO�&RXUW on November 4, 2016 

conducted an in camera review of the Use of Force Report and the Trial Court 

SURYLGHG�'HIHQVH�&RXQVHOV�ZLWK� D� YHUEDO� ³VXPPDU\´�RI�ZKDW�ZDV� LQ� WKH�8VH�RI�

Force Report without providing a full copy of the Use of Force Report and only the 

ILUVW� SDJH� RI� DQ� ³,QFLGHQW� 6XPPDU\´� ZDV� SURYLGHG� Wo Defense Counsels (J.A. 

002615-J.A. 002621; J.A. 000139). 

 Eugene Roberts on November 4, 2016 made a Motion for Mistrial as a result 

RI�WKH�3HRSOH¶V�ZLOOIXO�DQG�FRQWLQXHG�ZLWKKROGLQJ�RI�WKH�8VH�RI�)RUFH�5eport and 

Larry Williams, Jr. joined in the Motion for Mistrial (J.A. 002659-J.A. 002665).  The 

Trial Court denied the Motion for Mistrial (J.A. 002666-J.A. 002667).      

Counsel for the People in Rebuttal Closing claimed that Eugene Roberts got 

shot in the leg (J.A. 002971).  Sergeant Hector never testified to shooting Eugene 

Roberts in the leg.  Moreover, there was no testimony from any other individual at 
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the trial in this matter that Eugene Roberts was shot in the leg.  Thus, Eugene Roberts 

objected to this false statement by Counsel for the People and the Trial Court 

sustained the objection (J.A. 002971).  Counsel for the People is not allowed to make 

up their own facts or misstate the facts, even in Closing. 

Counsel for the People claimed in Opposition WR�(XJHQH�5REHUWV¶�0RWLRQ�IRU�

Judgment of Acquittal or for a New Trial that even if there was no evidence at trial 

showing that Roberts was shot in the leg, there was no prejudice because the jury 

was instructed on the issue (J.A. 000235±J.A. 000236).  Nevertheless, the Trial 

Court erred in denying the Motion for Judgment of Acquittal or New Trial made by 

Eugene Roberts as a result of the cumulative effect of the prosecutorial misconduct 

in this matter (J.A. 000217±J.A. 000232). 

ARGUMENTS 

A. THE TRIAL COURT ERRED IN DENYING THE RULE 29 MOTIONS 
FOR COUNT TWO ATTEMPTED MURDER FIRST DEGREE AND 
COUNT THREE ASSAULT FIRST DEGREE.  

 
The conviction on the charges of Attempted Murder First Degree and Assault 

First Degree, Count Two and Count Three of the Information, respectively, violates 

the principle of Simmonds v. People, 58 V.I. 480 (2013).  Here, unlike in Simmonds, 

there was no evidence to establish both attempted murder and the assault.  The 

witness, Roscar Hurtault, testified to one incident of a shooter firing five shots at 

him and hitting him twice (J.A. 001290-J.A.001393).  Here the facts are different.  
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Unlike Simmonds where there was a first volley of shots striking the victim in a non-

fatal manner, and then a second volley of shots after Simmonds moved closer to the 

victim and shot him in the head.  Roberts was found to have shot five times at 

Hurtault in a single continuous action.  There were no two separate shootings of 

Hurtault such that you have an assault and an attempted murder.  More specifically, 

Hurtault counted five shots, seemingly one after the other as Roberts stood over him 

(J.A. 001299).   

Roberts first raised this issue in his Rule 29 motion for judgment of acquittal 

PDGH�DW�WKH�FORVH�RI�WKH�3HRSOH¶V�FDVH (J.A. 002484).  The second time Roberts raised 

this argument was during the conference on the jury charge.  Roberts renewed his 

Rule 29 argument for dismissal a second time with permission of the court (J.A. 

002869).  Roberts raised this issue yet a third time when he made a Rule 29(c) motion 

for judgment of acquittal after the verdict was entered (J.A. 000217-J.A. 000232). 

B. THERE WAS INSUFFICIENT EVIDENCE TO SUSTAIN THE 
CONVICTIONS FOR COUNT TWO ATTEMPTED MURDER AND 
COUNT THREE ASSAULT FIRST DEGREE. 
  

 Both of the crimes charged in Counts Two and Three of the Third Amended 

Information requires Roberts to have acted either willfully, deliberately, and/or with 

premeditation and malice aforethought (J.A. 000146).  Count Two charges Roberts 

with Attempted Murder in the First Degree for which the elements include: 1) that 

Defendant attempted to kill a human being, Roscar Hurtualt; 2) that Defendant acted 
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with malice aforethought; and 3) that Defendant acted willfully, deliberately, and 

with premeditation, among others.  Count Three charges Roberts with Assault in the 

First Degree, which includes this element: 2) That Defendant did so with the intent 

to murder that person; among others.  The Virgin Islands Code defines murder as 

³WKH�XQODZIXO�NLOOLQJ�RI�D�KXPDQ�EHLQJ�ZLWK�PDOLFH�DIRUHWKRXJKW�´����9�,�&�������  

Consequently, both charges require a finding of the element of malice aforethought, 

and Count Two requires the additional element of premeditation and deliberation.  

However, the record herein is devoid of any facts that would justify such a finding 

of either malice aforethought or premeditation and deliberation.  There is no 

evidence of any willful, premeditative, deliberation on the part of Eugene Roberts 

against Roscar Hurtault.  Nothing in the record suggests that the shooting of Roscar 

Hurtault was anything other than what the witness described: a crime of opportunity 

(J.A. 001290-J.A.001393).  As further evidence that Roberts was not targeting 

Hurtault with any malice aforethought, Hurtault was not even concerned with being 

shot again as he laid on his stomach under the truck looking out on the scene (J.A. 

001346-J.A.001347).  A person who is trying to murder you is not going to leave 

you there lying on your stomach looking out and walk away.      

C. THERE WAS INSUFFICIENT EVIDENCE TO SUSTAIN THE 
CONVICTION FOR COUNT SEVEN POSSESSION OF 
AMMUNITION/PRINCIPAL. 
  
14 V.I.C. §2256(a) reads:  

(a) Any person who is not:  
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(1) a licensed firearms or ammunition dealer; or 
(2) officer, agent or employee of the Virgin Islands or the United 

States, on duty and acting within the scope of his duties; or  
(3) holder of a valid firearms license for the same firearm gauge or 

caliber ammunition of the firearm indicated on such license; and  
(4) who possesses, sells, purchases, manufactures, advertises for 

sale, or uses any firearm ammunition 
 is guilty subject to imprisonment for up to seven years or a fine not 

more than $10,000 to both fine and imprisoned. 
 

As Eugene Roberts was charged herein with possession of ammunition 

according to the statute 14 V.I.C. §2256(a), it was incumbent upon the People to 

prove not only that Roberts was not licensed to carry or possess a firearm and/or 

ammunition in the Territory, but also that Roberts was (1) not a licensed firearms or 

ammunition dealer or (2) not an officer, agent or employee of the Virgin Islands or 

the United States, on duty and acting within the scope of his duties.  At trial the 

people relied on the testimony of Karen Stout, Supervisor of Firearms Bureau.  Ms. 

Stout gave testimony that Roberts was not licensed to carry or possess a firearm 

and/or ammunition in the District of St. Croix and in the District of St. Thomas, St. 

John and Water Island (J.A. 001993-J.A. 001996).  However, Ms. Stout did not shed 

any light on the fact of whether Roberts was a licensed firearms or ammunition 

dealer, nor on the fact of whether Roberts was an officer, agent or employee of the 

Virgin Islands, or the United States, on duty and acting within the scope of his duties.  

Moreover, the People did not call any other witness, nor introduce any other 

evidence to establish that these elements of the crime charged were met.  This Court 
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KDV�HVWDEOLVKHG�WKDW�LW�ZLOO�DIILUP�D�YHUGLFW�³VR�ORQJ�DV�WKH�HYLGHQFH��ZKHQ�YLHZHG�LQ�

the light most favorable to the People²including the benefit of all reasonable 

inferences²would allow a rationale jury to find all elements of each offense proven 

beyond a reasonable doubt. Ponce v. People, 2020 VI 2, citing Fahie v. People, 62 

V.I. 625, 630 (V.I. 2015).  

Initially Roberts raised an argument for dismissal of Count Seven, which at 

trial was Count Twelve, on other grounds (J.A. 002485-J.A. 002486).  Then in his 

Rule 29(c) motion for judgment of acquittal, Roberts raised the issue of the missing 

elements of the crime. (J.A. 000229-J.A. 000230).    

D. THE TRIAL COURT ERRED BY NOT VACATING THE 
CONVICTION ON COUNT THREE ASSAULT FIRST DEGREE AT 
SENTENCING.       
 

 (XJHQH�5REHUWV¶�FRQYLFWLRQ�RQ�&RXQW�7KUHH�$VVDXOW�)LUVW�'HJUHH�RI�WKH�7KLUG�

Amended Information should have been vacated at sentencing.  Notwithstanding the 

fact that the trial court recognized the law regarding multiple convictions based upon 

the same set of facts, the court erred in sentencing Roberts on both Count Two 

Attempted Murder First Degree and Count Three Assault First Degree.  The two 

arguments that could be raised here are: first, the prohibition against being punished 

for the same offense multiple times, and second, the constitutional prohibition on 

double jeopardy.  The first is codified by the Legislature of the Virgin Islands under 

14 V.I.C. §104, and the second arises out of the Double Jeopardy Clause of the Fifth 
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Amendment. U.S. CONST. amend. V.  The United States Supreme Court established 

the ³%ORFNEXUJHU´ test to determine if the Double Jeopardy Clause has been 

violated. Blockburger v. United States, 284 U.S. 299 (1932).  In accordance with this 

&RXUW¶V�rationalization in Titre v. People, 70 V.I. 797 (2019), Roberts argues that his 

constitutional right founded in the Double Jeopardy Clause of the Fifth Amendment 

was violated by the trial court not dismissing Count Three Assault First Degree and 

sentencing him on both Count Two Attempted Murder First Degree and Count Three 

Assault First Degree.  The Titre decision was reaffirmed by this Court in Glenwood 

David III v. People, 2020 WL 3086465.  Here, as in Titre, the ³%ORFNEXUJHU´ test is 

satisfied because the People were not required to prove any additional elements to 

obtain a conviction for Count Three Assault First Degree.  Although it appears that 

the trial court recognized such when it RSLQHG��³1RZ��RQ�WKH�IOLS�VLGH��LI�D�MXU\�ZHUH�

to bring back a verdict for attempted murder first degree and assault first degree -- it 

is not -- the Court will not be able to sentence the defendant for both of those charges.  

2QH�RI�WKH�FKDUJHV�ZRXOG�KDYH�WR�EH�GLVPLVVHG�´ (J.A. 002873), it did not apply the 

law at the time of sentencing Roberts.  This rule was again reexamined in Celestine 

v. People of the Virgin Islands, 2020 WL 3270737.  There, in affirming the rule, this 

Court restated the holding that a new legal rule will by default apply retroactively to 

³DOO�SHQGLQJ�FDVHV��ZKHWKHU�RU�QRW�WKHVH�FDVHV�LQYROYH�SUHGHFLVLRQ�HYHQWV�´�Mercer 

v. Bryan, 53 V.I. 595, 601 (V.I. 2010).   
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E. THE TRIAL COURT ERRED BY FAILING TO GRANT A MISTRIAL 
'8(� 72� 7+(� 3(23/(¶6� &217,18286� 9,2/$7,21�2)� 7+(,5�
DISCOVERY REQUIREMENTS AND THE METHOD OF IN 
CAMERA REVIEW UTILIZED.       
 
Rule 16 of the Federal Rules of Criminal Procedure (the Federal Rules of 

Criminal Procedure were applicable to proceedings in the Superior Court at the time 

of trial in this matter in 2016), required the disclosure of the complete Use of Force 

Report prepared by IAU of the VIPD with respect to the April 19, 2014 incident 

wherein Sergeant Hector discharged his firearm.  A full copy of the Use of Force 

Report should have been provided to Defense Counsels in response to the Discovery 

Demands in this matter, however, it was not provided to Defense Counsels.  Thus, 

Defense Counsels made a Motion to Compel, a Motion to Show Cause and a Motion 

WR�'LVPLVV�DV�D�UHVXOW�RI�&RXQVHO�IRU�WKH�3HRSOH¶V�FRQWLQXRXV�DQG�ZLOOIXO�IDLOXUH�WR�

disclose the Use of Force Report, even after the Trial Court Ordered the disclosure 

of the Report on April 28, 2016.  It was only after Sergeant Hector testified during 

WKH�3HRSOH¶V�FDVH�LQ�FKLHI�WKDW�WKH�3HRSOH�SURYLGHG�WKH�7ULDO�&RXUW�RQ�1RYHPEHU����

2016 with the Use of Force Report from the April 19, 2014 incident for an in camera 

UHYLHZ�� � 7KH� 7ULDO� &RXUW� WKHQ� UHOHDVHG� WR� 'HIHQVH� &RXQVHOV� D� �� SDJH� ³,QFLGHQW�

6XPPDU\´�RI�D�5HSRUW�WKDW�FRQVLVWHG�RI�D�WRWDO�RI���SDJHV���7KXV��WKH�7ULDO�&RXUW�

erred by failing to require that the People produce the full report of the IAU 

LQYHVWLJDWLRQ�UHJDUGLQJ�6HUJHDQW�+HFWRU¶V�GLVFKDUJH�RI�KLV�ILUHDUP�RQ�$SULO����������
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and this error should result in either a Judgment of Acquittal or New Trial for Eugene 

Roberts.      

The Trial Court on April 28, 2016 clearly and unequivocally required that 

Counsel for the People produce the Use of Force Report regarding the April 19, 2014 

incident to Defense Counsel by no later than 5:00 p.m. on April 29, 2016.  April 29, 

2016 came and went and Counsel for the People did not email the Use of Force 

Report to Defense Counsels.  On May 2, 2016, Counsel for the People submitted a 

letter and materials to the Trial Court, however, Counsel for the People did not copy 

Defense Counsels on the letter to the Trial Court and Counsel for the People did not 

provide the Use of Force Report.  Counsel for the People in the May 2, 2016 

transmittal of materials to the Trial Court did not include the Use of Force Report 

concerning the April 19, 2014 incident. 

Counsel for the People indicated that she conducted a review of Sergeant 

+HFWRU¶V�,$8�ILOHV�DW�WKH�9,3'�RQ�$SULO����������DQG�UHYLHZHG�D�WRWDO�RI�WKLUW\-two 

(32) files, however, the Use of Force Report concerning the April 19, 2014 incident 

with respect to Sergeant Hector was not even provided to the Trial Court in April of 

2016 for an in camera review nor was it provided to Defense Counsels via email as 

had been Ordered by the Trial Court.  A different Counsel for the People conducted 

DQRWKHU�UHYLHZ�RI�6HUJHDQW�+HFWRU¶V�,$8�ILOHV�LQ�-XO\�RI������Dnd still the Use of 

Force Report concerning the April 19, 2014 incident was neither provided to the 
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Court for an in camera review nor to Defense Counsels.  The very first time that the 

Trial Court received a copy of the Use of Force Report concerning the April 19, 2014 

LQFLGHQW�ZDV�DIWHU�6HUJHDQW�+HFWRU�KDG�DOUHDG\�WHVWLILHG�LQ�WKH�3HRSOH¶V�FDVH�LQ�FKLHI���

7KXV�� (XJHQH� 5REHUWV¶� ULJKWV� WR� FRQIURQW� ZLWQHVVHV� DQG� WR� GXH� SURFHVV� ZHUH�

LQIULQJHG�XSRQ�EHFDXVH�RI�WKH�3HRSOH¶V�ZLOOIXO�DQG�FRQWLQXRXV�IDLOXUH�WR�GLVFOose the 

Use of Force Report from the April 19, 2014 incident.  Moreover, Sergeant Hector 

KDG�DOUHDG\�WHVWLILHG�LQ�WKH�3HRSOH¶V�FDVH�LQ�FKLHI�DW�WKH�WLPH�WKDW�'HIHQVH�&RXQVHOV�

ZHUH�SURYLGHG�ZLWK�WKH���SDJH�³,QFLGHQW�6XPPDU\´�DQG�WKXV�LW�ZDV�SURYLGHG�DW�D�

time when Defense Counsels had already completed the cross-examination of 

Sergeant Hector.  Additionally, the Trial Court only allowed the release of a 1 page 

³,QFLGHQW�6XPPDU\´�IURP�D�5HSRUW�WKDW�FRQVLVWHG�RI�D�WRWDO�RI���SDJHV� 

The Trial Court erred by effectively requiring that Counsel for the People 

FRQGXFW�DQ�³in camera´�UHYLHZ�RI�6HUJHDQW�+HFWRU¶V�,$8�ILOHV�DQG�GHWHUPLQH�ZKDW�

information and materials to submit to the Trial Court for an in camera review by 

the Trial Court.  The Trial Court incorrectly allowed Counsel for the People to 

GHWHUPLQH�ZKHWKHU�PDWHULDOV�FRQWDLQHG�LQ�6HUJHDQW�+HFWRU¶V�,$8�ILOHV�ZHUH�HLWKHU�

H[FXOSDWRU\�� RI� LPSHDFKPHQW� YDOXH� RU� DIIHFWLQJ� 6HUJHDQW� +HFWRU¶V� FUHGLELOLW\� RU�

truthfulness.  It is the responsibility of Defense Counsels in defense of a client to 

determine whether or not information is of impeachment or exculpatory value or 

affecting credibility and truthfulness or pertinent to the defense of a case and the 
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Trial Court prevented Defense Counsels from exercising this role by precluding 

'HIHQVH�&RXQVHOV�IURP�UHYLHZLQJ�6HUJHDQW�+HFWRU¶V�,$8�ILOHV���� 

Counsel for the People on April 29, 2016 reviewed thirty-two (32) IAU files 

with respect to Sergeant Hector, however, the Use of Force Report from the April 

19, 2014 incident was not submitted to the Trial Court and Defense Counsels.  The 

Trial Court Ordered from the bench on April 28, 2016 that if Sergeant Hector made 

a statement to IAU regarding the April 19, 2014 discharge of his firearm, the 

statement must be disclosed to Defense Counsels.  Counsel for the People ignored 

that Order and did not submit the Use of Force Report regarding the April 19, 2014 

incident to the Trial Court or Defense Counsels.  Defense Counsels filed a Motion 

to Show Cause and a Motion for Ruling on the Motion to Show Cause because of 

WKH�3HRSOH¶V�IDLOXUH� WR�SURGXFH�WKH�8VH�RI�)RUFH�5HSRUW�FRQFHUQLQJ�WKH�$SULO�����

�����LQFLGHQW���$�GLIIHUHQW�&RXQVHO�IRU�WKH�3HRSOH�UHYLHZHG�6HUJHDQW�+HFWRU¶V�,$8�

files in July of 2016 and still the Use of Force Report regarding the April 19, 2014 

firearm discharge by Sergeant Hector was not provided to the Trial Court and 

Defense Counsels.  Even after Sergeant Hector completed his testimony on direct 

examination by Counsel for the People, the Use of Force Report from the April 19, 

2014 incident was not provided to Defense Counsels.  Moreover, Defense Counsels 

were entitled to receive a full copy of the Use of Force Report to prepare their 

defenses and to cross-examine witnesses at the trial in this matter. 
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  The Supreme Court of the United States held that after a witness in a criminal 

action has testified on direct examination for the prosecution and upon motion by 

the defense, the prosecution must produce for inspection all written reports or 

statements made by the witness concerning the subject matter of the testimony.  

Jencks v. United States, 353 U.S. 657, 668, 77 S.Ct. 1007, 1013 (1957).  The Use of 

Force Report was concerning the April 19, 2014 incident and at a minimum, the Use 

of Force Report should have been at the conclXVLRQ� RI� 6HUJHDQW�+HFWRU¶V� GLUHFW�

H[DPLQDWLRQ�E\�WKH�SURVHFXWLRQ�RU�DQ\�RWKHU�ZLWQHVV¶�GLUHFW�H[DPLQDWLRQ�DQG�ZKR�

provided a statement for the Use of Force Report.  

In a case that is analogous to this case, it was held that it was error to not allow 

a defendant through counsel to review statements made by police officers as part of 

an Internal Affairs investigation and that the error was not harmless.  Robinson v. 

State, 354 Md. 287, 313, 730 A.2d 181, 195 (1999).  Moreover, in Robinson it was 

QRWHG�³WKDW� Lt is defense counsel, rather than the trial judge, who should review a 

ZLWQHVV¶V� SULRU� VWDWHPHQW� IRU� LQFRQVLVWHQF\� ZLWK� KLV� RU� KHU� WULDO� WHVWLPRQ\�´��

Robinson, 354 Md. at 311, 730 A.2d at 193-94 (Citing Jencks v. United States, 353 

U.S. at 669, 77 S.Ct. at 1014; Carr v. State, 284 Md. 455, 472-73, 397 A.3d 606, 

615 (1979); and Leonard v. State, 46 Md.App. 631, 421 A.2d 85 (1980)).  Finally, 

the court in Robinson found that an in camera review by the trial court when a 

³GHIHQGDQW�KDV�D�SDUWLFXODUL]HG�QHHG�IRU�DFFHVV�WR�WKH�RIILFHUV¶�VWDWHPHQWV��WR�WHVW�WKH�
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RIILFHUV¶�WULDO�WHVWLPRQ\´�LV�QRW�KDUPOHVV�HUURU�DQG�WKH�FRXUW�UHYHUVHG�D�FRQYLFWLRQ�

and ordered a new trial.  Robinson, 354 Md. at 311-18, 730 A.2d at 194-97.  See, 

also Commonwealth v. French, 396 Pa.Super. 436, 453-54, 578 A.2d 1292, 1301 

(1990), DII¶G, 531 Pa. 42, 611 A.2d 175 (1992) wherein it was concluded that where 

RIILFHUV�DUH�ZLWQHVVHV�DW�WULDO��WKH�FRXUW¶V�GHQLDO�RI�DFFHVV�WR�defense counsel of the 

SROLFH�ZLWQHVVHV¶� VWDWHPHQWV� LQ� DQ� LQWHUQDO� DIIDLUV� LQYHVWLJDWLRQ� FRQVWLWXWHG� HUURU���

The court in French noted that because of the adversarial system of justice, a trial 

FRXUW¶V� in camera review of statements and determination that it is without 

impeachment value and of no use to the defense is one that is reached without the 

EHQHILW�RI�DQ�DGYRFDWH¶V�H\H���French, 396 Pa.Super. at 455, 578 A.2d at 1301.  The 

court in French also stated that a trial court is not in a position to determent the value 

that a prior statement has for the defense without first allowing defense to inspect 

the statement and hearing arguments from defense after the inspection.  French, 396 

Pa.Super. at 455, 578 A.2d at 1301-02 (quoting Commonwealth v. Hamm, 474 Pa. 

487, 498-99. 378 A.2d 1219, 1225 (1977).  In another case from Pennsylvania it was 

contended by the prosecution that the trial court should conduct an in camera review 

RI� VWDWHPHQWV� DQG� LW� ZDV� QRWHG� WKDW� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� ³KDV� EHHQ�

unequivocal in its insistence that defense counsel be included in any review of 

potentially exculpatory, non-SULYLOHJHG�LQIRUPDWLRQ�´��See Commonwealth v. Mejia-

Arias, 199 Pa.Super. 147, 734 A.2d 870, 877 (1999) (citations omitted).  
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The Trial Court erred by allowing two (2) Counsels for the People to review 

the thirty-two (32) IAU files regarding Sergeant Hector and determine what 

information contained therein was of impeachment value, of value to the defense 

DQG�ZKHWKHU�WKH�LQIRUPDWLRQ�DIIHFWHG�6HUJHDQW�+HFWRU¶s credibility and truthfulness.  

Defense Counsels should have been given the opportunity to review Sergeant 

+HFWRU¶V�,$8�ILOHV�WR�GHWHUPLQH�ZKDW�LQIRUPDWLRQ�FRQWDLQHG�WKHUHLQ�ZDV�XVHIXO�WR�

the defense.  After review of the IAU files by Defense Counsels, the Trial Court 

would be the ultimate decider of whether or not the information was admissible or 

LI�LW�FRXOG�EH�XWLOL]HG�DW�WULDO���7KH�7ULDO�&RXUW¶V�HUURU�ZDV�IXUWKHU�FRPSRXQGHG�E\�

the People not even providing the Use of Force Report regarding the April 19, 2014 

incident to the Trial Court or Defense Counsels in a timely manner.  The first time 

that the Trial Court was provided with a copy of the Use of Force Report from the 

April 19, 2014 incident was on November 4, 2016 and after the People had 

concluded their case in chief.  Thus, Defense Counsels could not utilize the Use of 

Force Report to cross-examine witnesses or for impeachment purposes.  Moreover, 

'HIHQVH� &RXQVHOV� ZHUH� RQO\� SURYLGHG� ZLWK� D� FRS\� RI� D� RQH� ���� SDJH� ³,QFLGHQW�

6XPPDU\´�RI�D�8VH�RI�)RUFe Report that contained a total of eight (8) pages.  For all 

of the foregoing reasons, it is respectfully requested that this Honorable Court 

UHYHUVH�WKH�FRQYLFWLRQV�LQ�WKLV�PDWWHU�DQG�RUGHU�D�QHZ�WULDO���7KH�7ULDO�&RXUW¶V�HUURUV�
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in this matter were not harmless and Eugene Roberts was deprived of his rights to 

due process and to confront witnesses as a result of these errors.  

F. THE TRIAL COURT ERRED IN FAILING TO REQUIRE THE FULL 
DISCLOSURE OF THE USE OF FORCE REPORT AND IN 
VIOLATION OF BRADY/GIGLIO. 
 

 The trial court erred in not compelling the production of the Use of Force 

Form in its entirety as requested in discovery.  The Use of Force Form contained 

information that was exculpatory for Roberts, which information could have been 

used to impeach the SURVHFXWLRQ¶V�ZLWQHVVHV��DQG�LW�VKRXOG�KDYH�EHHQ�WXUQHG�RYHU�WR�

the defense pursuant to Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United 

States, 405 U.S. 150 (1972).  The excerpt of the Use of Force Report was only 

revealed to Roberts when the Internal Affairs Representative was about to testify in 

the trial (J.A. 002412).  Agent Latefah Klyvert was called as a witness by Larry 

Williams, Jr.  At the time Agent Klyvert was preparing to take the witness stand the 

People had concluded its case in chief, all of its witnesses had testified, and it had 

rested (J.A. 002365).  Only after Attorney Walker made the oral request at trial did 

Roberts get an excerpt of the Use of Force form which was prepared after the 

shooting at Frontline on April 19, 2014 (J.A. 002419).  The Court had finally 

reviewed the Use of Force Form after the insistence of Attorney Walker (J.A. 

002416-002417).  The Court presented a synopsis of the information contained in 

the Use of Force Form, which synopsis made no mention of Eugene Roberts as being 
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involved in this incident (J.A. 002419-002420).  Roberts was never allowed to view 

the Use of Force Form in its entirety; he must rely on the excerpt or summary given 

and the synopsis made on the record by the trial court (J.A. 000139).   

 This Court repeated its explanation that a Brady violation occurs when the 

SURVHFXWLRQ� VXSSUHVVHV� HYLGHQFH� IDYRUDEOH� WR� D� FULPLQDO� GHIHQGDQW� ³ZKHUH� WKH�

evidence is material either to guilt or to punishment, irrespective of the good faith or 

bad faith of the prosecution. People v. Ward, 55 V.I. 829, 842 (2011) citing Stevens 

v. People, S. Ct. Crim. No. 2010-0001, 2011 WL 3490547.  

,Q� RUGHU� ³WR� SUHYDLO� RQ� D� Brady claim the defendant must show that the 

evidence was (1) suppressed, (2) favorable, and (3) materLDO�WR�WKH�GHIHQVH�´�Ward, 

55 V.I. at 842 (citing Bowry v. People, 52 V.I. 264, 268 (V.I. 2009)).  In the case at 

bar, Roberts meets the first prong in that the Use of Force Report was not produced 

to Roberts in its entirety ever; and the excerpt that was made available was not 

released until the People had completed its case in chief.  The second prong is also 

met by Roberts in that the limited information released to Roberts in the excerpt or 

summary of the Use of Force Report is favorable to the defense.  The excerpt or 

VXPPDU\� RI� 6HUJHDQW� +HFWRU¶V� LQWHUYLHZ� FRQWDLQV� PXOWLSOH� LQVWDQFHV� RI�

contradictory statements, which vary drastically from the evidence brought out at 

WULDO� LQ� WKH� 3HRSOH¶V� FDVH�  For instance, Sergeant Hector, in his interview with 

Sergeant Naomi Joseph, said that he encountered one shooter as he existed the 
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nightclub: at trial he testified that he encountered two shooters and one of them was 

Eugene Roberts.  Also, in his statement to Sergeant Naomi Joseph, Sergeant Hector 

said that he shot Lester Roberts, not Eugene Roberts as he testified to at trial.  

0RUHRYHU��6HUJHDQW�+HFWRU¶V�VWDWHPHQW�WR�6HUJHDQW�1DRPL�-RVHSK�GLG�QRW�LQFOXGH�

any mention that he shot anyone else other than Lester Roberts.  For the third prong 

of the Ward test, the limited information which was revealed in the excerpt or 

summary of the Use of Force Report provided to the defense is material to the 

GHIHQVH�LQ�WKDW�(XJHQH�5REHUWV�FRXOG�KDYH�LPSHDFKHG�6HUJHDQW�+HFWRU¶V�WHVWLPRQ\�

which placed Roberts at the scene and with a gun in his hands.  

The impeachment value of the Use of Force Report cannot be overstated.  

Eugene Roberts was entitled to the production of the Use of Force Report in its 

entirety, not just because it was exculpatory, but also because it contained material 

ZKLFK�FRXOG�KDYH�EHHQ�XVHG�WR� LPSHDFK� WKH�3HRSOH¶V�ZLWQHVVHV��Giglio v. United 

States, 405 U.S. 150 (1972).  ,W� LV�SRVVLEOH� WKDW�DOO�RI� WKH�3HRSOH¶V�IDFW�ZLWQHVVHV�

FRXOG�KDYH�EHHQ�LPSHDFKHG�E\�WKH�8VH�RI�)RUFH�5HSRUW�EHFDXVH�IURP�WKH�&RXUW¶V in 

camera review at the trial, the Use of Force Report consisted of an eight-page report, 

which mentioned each person involved in the shooting at Frontline Nightclub on 

April 19, 2014 (J.A. 002619-002620).  For each of the persons mentioned in the 

report there was a summary of their involvement (J.A. 002620).  We know this 

EHFDXVH�WKH�&RXUW�LQ�IDFW�GLUHFWHG�WKH�3HRSOH�WR�³FRS\�HDFK�RI�WKH�VXPPDU\�SRUWLRQV´�
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for defendants to take a look at it (J.A. 002621).  However, the People never 

produced the summaries of the other persons involved in the April 19, 2014, 

shooting.  But in fact, Roberts was entitled to the full Use of Force Report, not just 

the summaries.             

G. THE TRIAL COURT ERRED BY FAILING TO GRANT A 
JUDGMENT OF ACQUITTAL OR NEW TRIAL AS A RESULT OF 
THE CUMULATIVE EFFECT OF THE PROSECUTORIAL 
MISCONDUCT IN THIS MATTER.       
 
7KH� 7ULDO� &RXUW� HUUHG� E\� IDLOLQJ� WR� JUDQW� (XJHQH� 5REHUWV¶� 0RWLRQ� IRU�

Judgment of Acquittal or New Trial as a result of the cumulative effect of the 

prosecutorial misconduct in this case.  Counsel for the People in Rebuttal Closing 

Argument claimed that Eugene Roberts had been shot in the leg.  There was no 

testimony at the trial in this matter nor was any other evidence presented that Eugene 

Roberts had been shot in the leg.  Counsel for the People is allowed to make 

arguments at Closing, however, Counsel for the People is not allowed to make up 

facts or to misstate facts. 

When Counsel for the People mischaracterized the facts by claiming that 

Eugene Roberts had been shot in the leg, undersigned Counsel timely objected and 

the Trial Court sustained the objection.  However, the bell had already been rung 

DQG�LW�LV�QRW�SRVVLEOH�WR�³XQULQJ´�WKH�EHOO���7KH�UHFRUG�LV�FOHDU�DQG�WKHUH�ZDV�QRW�D�

scintilla of evidence that had been presented by the People that Eugene Roberts was 

shot in the leg.  Where prosecutorial misconduct is alleged, reversal is warranted if 
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³WKDW�FRQGXFW�DSSHDUV�OLNHO\�WR�KDYH�DIIHFWHG�WKH�MXU\¶V�GLVFKDUJH�RI�LWV�GXW\�WR�MXGJH�

WKH�HYLGHQFH�IDLUO\�´��United States v. Young, 470 U.S. 1, 11 (1985). 

A claim of prosecutorial misconduct requires the resolution of two questions: 

1) whether the comment of the prosecutor was improper; and 2) whether the 

GHIHQGDQW¶V�ULJKW�WR�D�IDLU�WULDO�ZDV�SUHMXGLFHG�E\�WKH�UHPDUN���Gonsalves v. People, 

70 V.I. 812, 831 (2019) (citations omitted).  The touchstone of a prosecutorial 

misconduct analysis is the fairness of the trial as a whole and not the culpability of 

the prosecutor.  Id. at 850.  Reversal will result if after considering the entire trial 

proceeding, the prosecutorial misconduct infected the trial with unfairness and the 

resulting conviction constituted a denial of due process.  Monelle v. People, 63 V.I. 

757, 770 (2015) (citation omitted).  Although specific and isolated instances of 

prosecutorial misconduct may not rise to the level of reversible error, their 

cumulative effect may nonetheless be so prejudicial that reversal is warranted.  See, 

e.g. Gumm v. Mitchell, 775 F.3d 345, 382 (6th Cir. 2014) (reversing based on 

FXPXODWLYH�HIIHFW�RI�SURVHFXWRU¶V�PLVFonduct); United States v. Conrad, 320 F.3d 

851, 856 (8th &LU���������QRWLQJ�WKH�FXPXODWLYH�HIIHFW�RI�WKH�SURVHFXWRU¶V�LPSURSHU�

remarks); and United States v. Frederick, 78 F.3d 1370, 1381 (9th &LU���������³,Q�

some cases, although no single trial error examined in isolation is sufficiently 

prejudicial to warrant reversal, the cumulative effect of multiple errors may still 

SUHMXGLFH�D�GHIHQGDQW´���� 
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Here, the Trial Court on April 28, 2016 ordered from the bench that the 

prosecution submit to the Trial Court and Defense Counsels by no later than 5:00 

p.m. on April 29, 2016 the Use of Force Report from the April 19, 2014 incident.  

The prosecution ignored this Order of the Trial Court and thus Defense Counsels 

had to file a Motion to Show Cause and a Motion for Ruling on Motion to Show 

&DXVH���$�VHFRQG�&RXQVHO�IRU�WKH�3HRSOH�UHYLHZHG�6HUJHDQW�+HFWRU¶V�WKLUW\-two (32) 

IAU files in July of 2016 and yet the Use of Force Report from the April 19, 2014 

incident was not submitted to the Trial Court and Defense Counsels.  Finally, 

Counsel for the People submitted the Use of Force Report from the April 19, 2014 

incident to the Trial Court on November 4, 2016 and after the People had already 

concluded their case in chief and thus the report could neither be used effectively in 

the preparation of a defense for Eugene Roberts nor for cross-examination of 

witnesses that testified for the People. 

7KH�FXPXODWLYH�HIIHFW�RI�WKH�SURVHFXWLRQ¶V�XQODZIXO�ZLWKKROGLQJ�RI�WKH�8VH�

of Force Report from the April 19, 2014 incident until such time that it could not be 

effectively used by Defense Counsel in the trial of this matter and mischaracterizing 

the facts by claiming that Eugene Roberts was shot in the leg likely affected the 

MXU\¶V�GLVFKDUJH�RI�LWV�GXWLHV�DQG�GHSULYHG�(XJHQH�5REHUWV�RI�KLV�FRQVWLWXWLRQDO�ULJKWV�

to due process and to confront witnesses.  Thus, it is respectfully requested that this 
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HonorabOH�&RXUW�UHYHUVH�(XJHQH�5REHUWV¶�FRQYLFWLRQV�GXH�WR�WKH�FXPXODWLYH�HIIHFW�

of the prosecutorial misconduct in this matter.     
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