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IN THE
APPELLATE COURT OF ILLINOIS - -

SECOND DISTRICT

Appeal from the Circuit Court

THE PEOPLE OF THE STATE
~ of Kane County.

OF ILLINOIS, " o

Plaintiff-Appeilee, -

v. No. 17-CF-2358 -
Honorable .
Donald Tegeler, Jr.,
Judge, Presiding.

KENNRITH L. FOSTER,

)
)
)
)
)
)
)
)
)
)

Defendant-Appellant. §

JUSTICE ZENOEF delivered the judgment of the court. .
Presiding Justice Bridges and Justice Hutchinson concurred in the judgment.

~ ORDER

Fieid: Defendant’s convictions were affirmed where (1) he va;lidly waived his right to a
jury trial, (2) there was sufficient evidence to convict him of armed violence, where
the State established that defendant committed a battery in a public place of
accomiandation, as required for the predicate offense of aggravated battery, and (3)
. the trial court did not abuse its discretion in sentencing defendant to a cumulative

- 80-year prison sentence. N '
92  Following a beich trialﬂ, defendant, Kennrith L. Foster, was found guilty of attempt first-
degree mufder 720 ILCS 5/8-54(a), 9-1(a)(1) (West 2016)), three vounts of armed robbery (720
ILCS 5/18-2(a)(2)-(4) (West 2016)), three counts of armed violence (720 ILCS 5/33A-2(a)~(c)

(West 201,6)); aggravated battery (720 ILCS 5/12-3.05(e)(1) (West 2016)), aggravated domestic
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battery (720 ILCS 5/ 12-3..3(a-55) (West 2016)), and unlawful use or .possess'ion of a weapon by a
felon (720 ILCS 5/24-1.1(a) (\;}Vest 2016)). The trial court sentenced defendant to an aggregate 80
yeare’ incarceration in the Illiflois Department of Corr:ecti_ons.- Defendant appeals, and we affirm.
93 . , I. BACKGROL iND
14  InFebruary 201 8, defendant was charged with the offenses referenced above arising out of
the beating, strauglm and shootmg of Angela Edmonds' on December 17,2017,
95 At defendant’s arralgnment the trial court explained that defendant had the right to plead
not guilty and that his trial “elther could be a bench trial -or jury trial.”. Defendant pleaded not
. guilty. Subsequently, before defendant s bench trial, defense counsel explained to the court that
defendant “executed and inforim_ed me that he wishes to waive Jury but go Bench.” ‘Defendant
raised no objection. The follmiying colloquy then occurred:
- “THE COURT::- Allright.- Let’s go tl'u'eugh the Waiver, first. Mr. Foster, I have
“before my [sic) a Waiver of Trial by Jury, did you sign this? -
THE DEFENDANT: Yeés, sir, I did. S
THE COURT: f:Yod understand if you ask for a trial by the Bench, most likely
myseli on Monday, and };ou waive a Jury Trial, you waive it forever, you cannot come
bd.‘k and ask foraJ uly Tnal“
THE DFFENDANT Yes, Your I-Ionor

THE COURT: Has anyone forced you to sign this?

! The charging documents refer to Edmonds as “Apgela' Foster.'-"’.' At trial, Edmonds
testified ihat, at the time the dharging ‘documents were ﬁled; -she had changed her surname to

“Edmonds” but had not yet chainged any of her identification doeuments.
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THE DEfENDANT: Nol, Ydur Honor.
THE CQURT: | Has anyone Iéromised you anything other than the fact you would
not have a jury, ‘tov sign: this? |

THE DEI%ENDANT: No, Your Honor.

THE COURT: Has anyone threatene&l".yoﬁ in any way to sign this?'

THE DEF.TSND:&NT: No, Your Honor. _

,. | THE CQURT: ':You’re doing.vthis of your own free will?
THE DEf_ENDA’NT: Yes, Your Honor.
- THE COURT _IOkay, I’ll accept the Waiver and in that case, Wef]l set it up for trial
-0i1 Monday.” .

E‘ﬂ 6 . On October 21 ,.j2Q19_, a bench trial \Izvas held. Edmonds testified tlf1at she and defendant
met in about 2011 and ;.ble‘;gan _z'ilda'ti_ng relationship that -eventqally,led to thseir' marriage in 2015.
. Within days of their mal‘rﬂ_iége_, however, their relationship began to deterioratie, éind, in the summer
: of 2017, Edm_op c‘s obtaiﬁe;d a Qiyo‘rce from d:efendant. Thereafter. ﬂhebegatfl déting a man named
fLamongo Sr.ow. On Deéembér 10, 2017, after learning of Edmonds’s rellatiqnship with Snow,
-defendant began repeatédly ceilling Edmonds’s cell phone. Over several days, defendant called
_Edmonds ‘flmndreds” of t'i_mes, :l;egging her to end her relationship with Snow, threatening to harm
-himself, and threz;tenill:g to harm her. As a result, "Edmondslchanged her phone x;umber. On
.December 15, 2017, Edméndsfarid: Snow married.
;1] 7  Edmonds testiﬁeci that, in the early-morning houts of December 17, 2_01"7, she was working
:an overnight shift alone :at the Shell: gas staéion and convenience store in Sugar Grove, Illinois.

'She described tiie layout of the convenience store, noting that a lony sales counter was situated to

.the left of the doors as:cus_ton'xers, enter. Beyond the counter was a short hallway that housed
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restrooms, as well as an ofﬁcé next to the men’s restroom. The office included a sink, a desk, a
- computer to clock ili;-and clea;ning supplies. -'A sign on the door to the office read, “Employees
Only,” and the door was proppéd completely open by a kickstand.
98  During Edmonds’s shii%t, defendant called the store phone four times. - Because defendant’s
information appeared on the p};lone’s caller identification; Edmonds ignored the ﬁrs‘t several calls.
Eventually, thever,-Edmond; answered, and 'defendant told her that he foréav‘e her “for getting
married,” but that she nee;ded ito leave Snow. Edmonds told defendant: to “maove on,” then hung
up, o |
19 Edmonds testified that:, minutes later, at about 3 a.m., defendant entered the.store and
approached her while she stoo%d behind the sales counter. Defendant pointed a gun at Edmonds
-and told her “Don’t run,” or hfe would shoot her. Edmonds r;?m to the office in the hallway and
attempted to close the door, l;ut she was unable to do so because it was propped open by the
kickstand. As defendaut approfaqhed her, she panicked ;amd'fell to the ground face-down.
910  Defendant sat on Edmo;lds’s back and began to hit her in the back of her head with his fist
for approximately two rrﬁnutes?; During the-struggle, defendant “shatched” Edmonds’s wedding
rings from her fingers. Right tl;en, Snow attempted to call: Edmonds on her cell phone, which was
. on the floor injfront of -he;,' and Edmonds and ‘defendant both reached for the phone. Edmonds
grabbed the phone first; but ééfendant began squeezing her hand and banging it on the ground.
Defendant told Edmonds, “YOQ are going to die, Bitch,” and “If I can’t have you, nobody can.” ‘
Y11 Edmonds testified that, jvvhile she begged defendant to stop,‘defe;ndant;-who was still armed
with the gun,-pulled the trigger.:l Edmonds testiﬁed'thaf she “felt the breeze” from the gun and felt
her head hit the floor. -Edn’;onds acknowledged ‘that she did not remember:telling police officers

that defendani shot her “before he started beating [her],” but she agreed that she would have been
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clearer as to the sequence of events closer tb December _17, 2017. Edmonds explained that, after

 defendant shot her, he began .pﬁn'ching her in the back of the head and strangling her by placing

her in a <hokehold for two to three minutes. Edmonds struggled to breathe, and she eventually

; blacked out..

912  Approximately 15 minutes after defendant left the Shell station, Andfew Rooker entered

 the store. Rooker testified that he used the restroom, then grabbed a soda and went to the register.

- No one was there to wait on him, and he did not see anyone else in the store. After some time,

“Rooker heard a phone ringing, so he looked toward the back office and “saw a foot through the

- door.” Rooker went to the ofﬁc;e and discovered Edmonds on the floor. Rooker checked to see if

. Edmonds was breathing; then called911.

413 When the police and paramedics arrived at the scene, Edmonds was “groggy.” Even so,

Edmonds told the first responders that “it wa.é Ken” who hurt her. Sugar GI'(:)VC' police officer Roy
'Hamold testified that he éhotqgfaphed the scene and observed blood on the ﬂoZor, but he found no
| shell casings or jeweiryz."I_(ane County Sheriff s detective Amy Johnson was assigned to assist the
Sugar Grove Police Departmeni with evidence recovery. She testified tha; slée did not find any
’rings, cell phlone's, shéll'c.:asingé, or projectiles. Johnson learned that a surveilléﬁce video existed,
.and she viewed it. |

j 1[ 14 Edmonds was tél(zelrl to the emergency room at Presenée-Mer;:y Hospftal in Aurora, illinois.
.Upon Edmonds’s arrivai,- Dr. Marlairia Norris inspected her injuries. Dr. Njor_ris testified that
I'Edmonds had a facial hematoma, or enlarged bruising, on the leftf side of her forehead. Dr. Nérris

‘ordered a CAT scan, and she reviewed the images. Dr. Norris observed “a metallic foreign body”

on the right side of Edmc'nds’s head, behind her ear. Because there were no head trauma specialists
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. at Presence-Mercy Hospital, Dr Norris initiated the process to have Edmonds transferred to Good

]

-Samaritan Hospital in Downers Grove, Illinois.

915 - Before Edmonds’s trahsfer, Dr. John Tauscher, -a radiologist, also reviewed Edmonds’s

CAT scans. Dr. Tauscher tesfiﬁed that he observed hematomas-.in-the subcutaneous tissue in the

frontal area above the 2ye,a b{zllet-shaped metal object in the subcutaneous tissue of the right side-

of the skull, and a hernorrhage in the subarachnoid space in the right parietal lobe consistent with

trauma from the metal object observed

- 916, After arﬁving at Guod Samaritan Hospital, Edmonds;was-f_reated by Dr. Leah:Tatebe, a

trauma surgzon. Dr. Tatebe testified that'she observed several briises on Edmonds’s face and a
metal fragment that appeared to be a bullet inside a one-to-two centimeter wound on the back right
of her scalp. Dr. Tatebe removed the bullet “pretty eas[ily]” during an exploratory procedure. Dr.

Tatebe explained thai the bullet did not penetrate Edmonds’s skull, but that it caused a traumatic

‘brain injury nonetheless. Dr. 'ﬁ"atebe noticed that, while Edmonds underwent physical therapy,

Edmonds was unsteady on her feet, needed assistance walking, and suffered from constant nausea.
17 Lieutenant Richard‘\Rob:ertson of the Aurora Police Départment testified as a firearms and

firearms ammunition expert. Robertson testified that he reviewed the surveillznce video from the

store. He noted that he observeo a “gaseous dlscharge emanate from the gun-while defendant

held it to the right side of Edmonds s head, which, in Robertson’ s opinion, established .that
defendant shot at Edmonds’s head at nearly point-blank range. Robertson acknowledged that

Edmonds did not suffer the injuries one would expect frbm being shot under such circumstances.

‘Robertson believed that this was because “environmental facto‘rs?’.caused the ammunition ‘in

defendant’s gun to mal.function.{ Robertson explained that when ammunition is particularly old or

exposed to moisture, gunpowder can degrade, such that it does not burn ‘properly. When that

L
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; occurs, there is insufﬁcicnt pressure to push out a projectile at a normal velocity and insufficient
-energy to eject a shell;'casing-.:_ Robertson noted that, although the surve;illance video showed
“defendant discharging tjll'lle gun, he saw no evidence of a shell casing being ejected.

918 Beiore the Stat:e' restc;d, the paniesj stipulated that defendant was convicted of felony
“unlawful possession of .g!conirplled substance in Cook County: Circuit Court Case No. 00 CR
. 1192101.

919 Defendant testiﬁéd in his own defense. He explained that he moyedfout of Edmonds’s
“home in November of 20il7-and:was living in East Chicago, Indiana. On the morning of December
16, 2017, Edmonds called defendant, and tl:ley discussed atterr;;'j-ting to recpn{:ile their marriage.
: Defendant claimed that, at that time, he did riot know that he and Edmonds were divorced, because
. he was never served w1th court papers, and he did not appear in court for any dlvorce proceedings.

Consequently, defenaag;'thought that reconciling their marriage “could work.” Later that day,
however, defendant le\};jned -from a family. member that Edmonds had, in fact, married Snow.
' Defendant felt “a lot :%.)f pain”-and “started getting ;lnigh and drunk with a friend” to cope.
" Defendant’s friend tol& him that he should “find out why” Edmonds mafried Snow and “scare
' her.” . Defendant “thouglhit it ééemed like a good idea,” took a gun from his friend, and left for

- Edmonds’s mace of employment '

420 When deendant arnved he showed Edmonds' the gun and told he'r, “Don’t move.’

. Defendant testified that he d1d 30 because he “wanted her to be scared.” Defendant admitted that,
- when Edmonds ran into ;the office, he followed her and began to hit her because he “wanted her to
. feel some sort of the pt‘ilysical' i)'ain that [he] \l,vaS' feelihg emotionally.” Defendant then saw that
. Edmonds’s phone was-:t?c-eceivi?ﬁg a call from someone identified'as “My husband.” At that point,

‘ he “really knew” that ..Ec.imonds had -matried someone else. Defendant claimed he did not




2021 IL App (2d) 200098-U

remember if he ha& the -gunl‘out at that point and did not know 1f it “went off.”- Defepdant explained
that he put Fdmonds in a cflokehold to “put her to sleep” so that h’e.coﬁld “get away.” Defendant
admitted that, -W_Hile Edmon?is lay unconscious, he placed-his foot on her back and applied pressure,
‘stomped on her with his foo;, and jumped on her back—Ilanding with both feet—two or three =timés.
Defendant reiterated 'that_ h;-wanted.to cause Edmords physical pain.  Defendant also admitted
that he took.Edmonds"s rinés and chl phone because the rings “were the sources of [his] pain,”
and because he knew her wédding pictures would be on the phone. Defendant then left the store.
Defendant-maintaine& ;hat ﬁe “never knew that the gun went off.”

721 Following closing arguments, the-trial court found .dtfcij;dant ‘guilty 'on all ‘counts.
Defendant filed posttrial Iﬁotions, including a motion_ for-a new trial and motions alleging

ineffective assistance of couhs'el. On December 23, 2019, the trial court denied those motions.

922 At sentencing, -defenéiant’s counsel asked the court to consider that Edmonds did not suffer

: Iife-threatening injuries. Counsel asserted that the bullet did not proceed through Edmonds’s skull

to her brain and that the bullet was removed with relanve ease. Counsel also argued that defendant
“led a law-abiding life for a substantial period of time.” . Counsel referred the court to the
presentence investigation report. “That report showed that defendant had ‘a criminal history of
felonies and misdemeanors ciatihg back to 1991. -However,‘ counsel emphasized that defendant’s
last felony conviction was in 2;000 for unlawful possession of'a ;:ontrolled substance, aﬁd defendant

had no ‘criminal history for f,the next “approximately 16 years.” Counsel further argued that

- defendar.t acted under a strong provocation after finding out that Edmonds was married to.someone

else and that defendant’s conduct was unlikely to recur.’

123 The trial coUﬁ-acknovs}ledgcd that defendant did not have a lengthy criminal history, but it

noted that he has nevertheless been “a convicted felor at least since 1991.” The court further noted

s e T
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that, while defendant’s coltd,uct was unlikely to recur, that conduct “was repréhensible” and “one
of the most violent attacl;s: ‘I’ve_je've,r seen.” The court rejected detendant’s el-alm that he acted
under strong pr(_\vocation,:‘jes defendant drovejell the way from Indiana to Sugar Grove, [llinois,
and therefore had “at least'.an hour to think about his actions.” Finally, the eoul't explained that
E:dmonde, “should be deacl,'” considering that she “had a bullet literally enter her head.” Even so,
clespite defendant’s effort:s: to shoot, beat; and strangle Edmonds, Etlmonds wals “able to survive,”
although “she was not -able fto wal’k away from this.” Ultimately, the trial court sentenced defendant
to 45 years in prison. for=é1ttempt first-degree murder. That sentence was to run consecutive to
concurrent prison terms 6£35 years for armed violence, 33 years for armed robbery, and five years
for unlawful possession 01; use of a weapon by a felon. Accordingly, the court sentenced defendant

to a total term of 80 years of 1mpr1sonment.2 :

924 - On january 5, 2020,- defe'rldant filed a tnotion to reconsider. sentence, which the trial court
denied or. January 30, 20?;0'. De';f:endant timely appealed.

q25 B II. ANALYSIS

ﬁ[ 26 S A. Jury Trial nght

ﬁ[ 27 Defendant first argues that the trial eourt erred in accepting his jury waiver because the
waiver was invalid. Speuﬁcally, he contends that madequate. admomtlons by the tual court
p.rohlblted him from makmg a knowmg, voluntary, and intelligent waiver. l)efendant concedes
that he forfeite:i this i 1ssue because he did not challenge the validity of his walver in the trial court.

See People v.- Enoch, 122 1. 2d 1_.76, 186 (1988) (both a trial objection and wr1tte_n posttrial motion

raising the issue are required to preserve issue for review). However, defendant invokes the plain-

error doctrine.

2 The trial couﬂ'determin:ed that the rémaining counts merged into the foregoing counts.
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9 28. .. Under the ,ﬁlain-eﬂrror‘ doctrine, a reviewing court may consider an.unpreserved error When
(1) a clear or obvious errér occurred and the evidence is SO cIoéeEy ‘b,al_a‘nced that the error alone
threatened to tip. the scales of justice.against the defgndént, regardless of the seriousness of the
error, or(2) a cI-ear or obvious error occurred and that error is so serious that it affected the fairness
- of the defendant’s t;ial and challenged the integrity of -the judicial process, regardless of the
préenesS of the evid_énce.‘ Pe&ple V. P.z'-atkowski, 225111 2d 551, 565 (2007).- The first step in
' -conducting plain-error review; however, is determining théther error occurred. - Piatkowski, 225
1. 2d at 565. |

929 - The right to a trial by- jury is a fundamental -right gﬁarantee& by both the Ur;ited States
' ‘Céﬂs;titut’ion (U.3. Censt., amends. VI; XIV) and the Illinois Constitution '(Ill.'&'i‘()ns‘ﬁ 1970, art. I,
§ 8). People v. Bracey, 213 111. 2d 265, 269 (2004). A defendaht may waive the right to a jury
trial, but to be valid, the waiver must be knowingly and voluntarily made. People v. Bannister,
232_ ﬂl. 2452, 65 (2008). Consistent with these constitutional requirements, .section 103-6 Qf the

Code of Criminal Procedure of 1963 provides that “[e]very person accused of an offense shall have

 the'right to a trial by jury unless *** understandingly waived by defendant in open court” 725

ILCS 5/103-6 (West 2016). Section 115-1 further provides .that “[a]ll prosecutions except on a
plea of guilty' or guilty but mentally-ill shall be tried by the court and a- jury-uniess the defendant
waives a jury trial in writing.” 725 ILCS 5/115-1 (West 2016). “

930 While the trial court has a duty to ensure that a defendant’s waiver of his or her right to a

jury trial is made expressly and understandingly, the court is not required to provide any particular

admoniticn or information regarding that right. Bannister, 232 1l1. 2d at 66; People v. Rincon, 387
Ill. App. 3d 708, 717-18 (2008). Thus, “[w]hether a jury waiver is valid cannot be determined by

application of a precise formula, but rather turns on the particular facts and circumstances of each

-10 -
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case.” Bracey,213 Ill!2d at 269. The pivotal knowledge that the defendant must understand when
waiving the right to a jury trial is that the facts of the case will be determined by a judge and not a
jury. Bannister, 232111, 2d ét 69. Defendant bears the burden of establishing that his jury waiver
“was invalid. People v. Reed, 2016 L App (Ist) 140498, 7.
131 “Generally, a jury waiver is valid if it is made by defense-counsel in defendant’s presence
in open ceurt, without an objection by defendant.” Bracey, 213 Ill. 2d at 270; Rincon, 387 IIL.
App. 3d at 718; see also People v. Frey, 103 1ll. 2d 327, 332 (1984) (“Recognizing that the accused
typically s_.p_eak_s and acts through his attorney, we have given effect__’;q j_u_ry \_Naivers_ made by
defense counsel in dmendant s presence where defeudant gave no mdlcatlon of any objectlon toh ,
the court: hearxng the case:”). Additionally, * [a]lthough a signed j jury waiver alone does not-prove
a defendant’s understanding, it is evidence that a waiver was knowingly made.” Reed, 2016 IL
App (1st) 140493, § 7. Further, a defendant’s criminal history can support a finding that he or she
knowingly waived the right to a jury trial because it evidences experience with the criminal justice
- system., ,See People v. Tooles, 177 11l. 2d 462, 471 (1997) (“We further observe that defendant’s
criminal record consiswd_ of four previous conyictions, through which he was presumably familiar
with his constitutional right to a trial by jury and the ramifications attendant to waiving this right.”);
People v. Thomas, 2019 IL App (2d) 160767, § 19 (“[D]efendant’s criminal history bolsters the
determination that he understood ‘hihs rights, based on ‘l;i's' éip'éfié_hc'é with tﬁé criminal justice
system.”). | i
932 Under the circumstancés hefe, we hold that defendant knowingly and voluntarily waived
his right to é jury trial. At defendant’s arraignment, the trial court informgd defendant that, if he
pleaded n'ot' guilty, his trial “either could be a bench trial or jury trial.” Subsequenﬂy, at the final

pretrial hearing, defendant was present in court with his counsel. Defendant’s counsel presented

-11-




2021 IL App (2d) 200098-U

a signed jury waiver-form and told the court that defendant “executed and informed me thaf he

wishes to waive Jury but'go' Bench.”. Defendant did not object or indicate that he had any

questions. - Accordingly, defendant’s “silence while his *** attoiiey request[ed] a bench trial

provides evidence that the waiver is valid.”. Reed, 2016 IL App (1st) 140498, 97. - |

933 The triai court then said, “Let’s go through th'e' Waiver,” and immediately asked defendant

if he sign=d the jury waiver form. Defendant answered that he did. The court informed defendant

~ that, “if you ask for a frial by the Bench, most likely myself on Monday, and you waive a Jury

. trial, yoi;--\;\;;-iiVe it“forevcr;” Defendant acknoWIedged that he understood. The trial court asked

defendant if anyone jhreatened him, forced him to sign thé waiver, or promised him “anything

‘other than the fact that'[he] would not have & jury.” Defendant answered, “No, Your Honor.””
- Finally, the trial couri asked defendant if he was “doing this of [his] own free will,” and defendant

answered, “Yes, Your Honor.” At no point did defendant ask any questions about the jury waiver

or otherwise indicate that he did not understand it. See Reed, 2016 IL App (1st) 140498, 78

(responses to trial court’s questioning and absence of any objection or questions from defendant

_ evidenced a valid jury waiver). .

134 Moreover, the record establishes that defendant has a criminal history dating back to 1991
consisting of three. misc;ne'meanors and three felonies. The presentence investigation report
indicates that defendant pleaded guilty to-one of the misdemeanors and that he was-last convicted
of a felony in 2000. In light of defendant’s experience w1ththe criminal ﬁlustice system, his
criminal record supports the conclusion that he understood his right to a jury trial and the
consequencés of waivting' that right. 7homas, 2619 IL App (2d) 160767, 9 19.

935 Dzfendant counters that Tooles requires a trial court to explain the differences between a

jury trial and bench trial and to ascertain whether a defendant has consulted with counsel prior to

-12 -
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signing a written jury waiver. Defendant argues that, because the trial court failed to make those
“requisite inquiries,” his waiver was invalid. Defendant’s interpretation of Tooles is misguided.
In Tooles, our supreme court reviewed the trial records in three separate cases to determine whether
the defendants Ita‘d each understaidingly ‘waived their right to a juty'trial:' Tooles, 177 1ll; 2d at
469-73. At every trial, the trial court spoke directly to the defendant. Tooles, 177 I_ll. 2d at 469-
72. Defeqdant Tooles was asked if he understood what a jury trial was and was prompted to
explain that concept to the court, which he did. Tooles, 177 1ll. 2d at 469. Tooles was also asked
_ if his j Jury waiver was the product of any promlses or threats, and Tooles afﬁlmed that it was not. -
_Tooles, 177 Ill 2d at 470 Defendant F armer was asked tf he understood that by glvmg upa jury |
trial, his case would be heard by the Judge 51ttmg w1thout ajury; and: Farmer answered that he did.
Tooles, 177 111 Zd at 471. Defendant Gray received an explanation of both a jury trial and a bench
trtal',' and he acknowledged that he understood that, by waiving a jury, his casa would proceed as
a bench trial. Tooles, 177 1ll. 2d at 472.
136 Opr supreme court concluded that all three defendants had understandingly waived their
right to a jury trial under the circumstances, referencing the trial courts’ admonitions in each case
with approval. Tooles, 177 111. 2d at 470-73. However, the supreme court made clear that whether
a ]ury walver is made understandmgly turns on the facts aad circumstances of each case, relteratmg
the longstanding principle that “no set admomtlon or advice is requlted before an etfective waiver
of that right may be made.” Tooles, 177 I1l. 2d at 469. Thus, contra*v to defendant’s claim, Tooles
sets forth nc specific admonition that a trial court must give to render a defendant’s jury waiver
valid.
937 Defendant also relies on People v. Sebag, 110 Ill. App. 3d 821 (1982), but his reliance on

that case is similarly misplaced. In Sebag, the defendant was charged with battery and public

-13 -
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indecency. Sebag, 110 Ill. App. 3d at 822. The defendant, acting pro se, signed a jury wa.iver
form. . Sebag, 110 Ill_. App. 3d at 825, 828. As to the batt;ry. charge, the trial cogrt informed him
| that he could have his case tried before a jury or judge and that, if he waived a jury, he could not
reinstate it. Sebag, 110.Iil. App. 3d at 828-29. The appellatgfcol_lxgt: _held that the record did not
establish that the defendant waived:his jury trial right on the public indecency charge, particularly
where he was not familiar with criminal proceedings and djd not have the benefit of counsel.
Sebag, 110111, App. 3d at 829. Sebag is distinguishable because here, defendant was represented
by counsel at the time of the waiver, and his criminal record‘indi_éates that he was familiar with
criminal’- proceedings. |

938 - This case more closely resembles. Reed. - In Rcid, the defendant was present with his
counsel at several pretr'ial.'hearings. Reed, 2016 IL App (1st) _'140498; 9 2. At the hearings, the
defendant’s cotuisel told thie court multiple times tﬁat the trial w=uld be a bench trial, and the
defendant remained silent on each occasion. Reed, 2016 IL' App. (1st) 140498, 2. On the day of

trial, the trial court asked whether there would be a bench or jury trial, and the defendant’s counsel

answered “bench.” Reed, 2016 IL App (1st) 140498, 92. The defer_ld_ant raised no objec_ti_t_)r_l_'ar}g o

subsequently informed the court thét he signed a written waiver, that he wished to waive his jury
' rwht and submt to a bench tital, a'ld that nopr omises or t‘lreats compeiled his waiver. Reed, 2016
IL App (1st) 140498, § 2. The appellate court concluded that the defendant’s waiver was valld
Reed, 2016 IL App ( Lst) 140498, § 8. The court explained that the defendant’s silence on every
occasion in wl';ich his.counsel said they would pursue a bench trial, the presence of the written
waiver, and the defendant’s responses to the trial court’s_ questioning all evidenced a knowing

waiver. Reed, 2016 IL App (1st) 140498, 9 8. The court also found it significant that the defendant
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had a prior criminal record, as that evidenced his familiarity with the criminal justice system and
his right to a jury trial. Reed, 2016 IL App ( Ist) 140498, 18.

939 Here, defendant has failed to establish that his waiver was invalid. Like Reed, the record
establishes that defendant did not object when his counsel informed the trial court that defenidant
wished to waive a jury, and at no point did defendant ask any questilons or indicate that he did not
understand his jury right or the consequences of waivinz it. Additionally, defendant’s counsel
presented a ‘signed, jury waiver, which defendant acknowledged signing. Finally, given

.defenda.lf S prlor expe‘ 1ence w1th the crxmmal justice system he presumably knew of hisri ght to

a trlal by jury and the Aamxﬁcatxons of walvmg that rlght We hold that defendant knowmgly and

voluntarlly waived his right to a;jury trial, such that the waiver was- vahd Accordlngly, defendam :
has not met his burden to show that a clear or obvious error occurred. |

g40- B. Public Place of Accomimodation

941 Defendant next contends that the evidence was insufficient to prove him guilty beyond a
reasonable doubt of armed violence, which was predicated on his commission of aggravated
battery. Specifically, defendant argues that the State failed to prove the predicate felony of
aggravated battery because the State did not establish that he committed a battery “on or about” a
“public place of accommodation.” .

§42  Wheie o defondani raises & challerige © the suificiency of the eviderde ™ “tie rélevai
question is whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elemerits_ of the crime bgyond a reasonable
doubt.” ” (Einphasis in original.). People v. Collins, 106 I11. 2d 237, 261 (1985) (quoting Jackson
v. Virginia, 443 U.S. 307,319 (1979)). A reviewing court “will not substitute its judgment for that

of the trier of fact on issues involving the weight of the evidence or the credibility of the witnesses.”
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- People v Brown, 2013 IL 114196, § 48. “A criminal conviction will not be set aside unless: the
. evidence is so improbqble or unsatisfactory as to create a reasonable doubt of the defendant’s
guilt.” People v. Siguenza-Brito, 23511l 2d 213, 225 (2009).
943 Defendant’s sufficiency-of-the-evidence argument involves an- issue of. statutory
interpretation, and such issnes are reviewed de novo. People v. Ward, 215 111. 2d 317, 324 (2005).
“[TThe cardinal rule of statutory construction is to ascertain and give effect to thé' true intént of the
legislature.” ‘Ward, 215111, 2d at 324, In doing-so, the court “presum[es] the legislature did not
intend to create absurd, inconvenient or unjust results.” People v. Christopherson, 231 11l 2d 449,
454 (2008).. “Accordingly, courts should consider thie‘statute in its entirety, keeping in mind the
subject it addresses and the legislature"s-apparent objective in enacting it.” Christopherson, 231
Il 2d at 454. “The best indication of legislative 'inte‘xji :is the étatutory language,-given its plain
and ordinary meaning.” Christopherson, 231 111. 2d at 454.
f144  Here, the State charged defenidant with armed violence, wkhich requires the State to prove

the commission of a predicate felony. 720 ILCS 5/33A-2(c) (West 2016). The predicate felony

alleged was aggravated battery. In relevant part, a person commits aggravated battery when, “in

committing a battery", other thaﬁ by the discharge of a firearm, he or she is or the person battered
isonor éEout a publi:c: way, public broberty, [cr] a public place of accommodation or amuse.rnent.”
72b ILCS 5/12-3.05(c) (West 2016). - The State alleged that defeﬂdant committed aggra'vated
battery by committing a battery “inside the Shell Gas -S'tat-ion, a public place of accommodation.”
Defendant argues that the State failed to prove that the battery occurred in a “public place of
accommodation,” because the offense took place in a “privaie baiik office” that was “meant for

employees” and, therefore, “inaccessible to the public.”
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145 he aggravated battery statute does not define “public place of accommeodation.”
Howevef, in People v. Ward, 95 I1l. App. 3d 283 (1981), this court considered the meaning of that
language in examining the applicability of the situs enhancement to a battery occurring inside the
victim’s car, which was situated in the parking lot of 2 Holiday Inn. Ward, 95 Ill. App. 3d at 285
We interpreted the phrase “on or about a public way, public property or public:place of
accommodation or' amuseﬁlent” broadly, explaining that “the eéseﬂtiai allegation” under that

language “is that the battery occurred in a public area.” Ward, 95 Ill. App. 3d at 287. Thus,

“{wlhether the property was actually publicly owned and, therefore, ‘public property’ rather than

~ a privatefy owned ‘public place of accommodation’ is irrelevant; what is significant is. that the
- alleged offense occurrad-in an area accessible to the public.” Ward, 95 1ll. App. 3d at 287-88; see -

also People v. Crawford, 2021 IL App (5th) 170496, 9 60.(quoting Blackburn v. Johnson, 187 Il1.

App. 3d 557, 564 (1989)) (“The required question for an aggravated battery tnder section 3.05(c) ~

‘is whether the area where _fhe offense occurred is accessible to thg public.’ ), People v. Brown,
2019 IL App (1st) 161264, 9 49 (noting that Ward “bfoadly construed the stéltutory language. to
encompass any batfel_fy committed in a public a_rea’;’); People v. Murphy, 145 1il. App. 3d 813, 815
(1986) (“{Tlhe terms ‘place of public accommodation or amusement’ seem t§ apply generically to
~ places where the public.is invited to come. into and pa_r_take; of whatever is being offered therein.”).
Our broad interpretaticn was infdﬁ&iéa' by the legislative purpose behind the situs éﬁl@anaem‘eﬁi
language. We explained that our legislature was “[Q]hviously **% of the belief that a battery

committed in an area open to the public, whether it be a public way, public property or public place

of accommodation or amus=2ment, constitutes a more serious threat te the community than a battery

committed ¢!sewhere.” Ward, 95 Ill. App. 3d at 287.
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946 Su‘psequent cases have embraced Ward’s rationale and its broad reading of the aggravated

 battery statute’s situs language. For example, in People v. Lee, 158 T11. App. 3_d 1032 (1987), the

court held that the language applied to a battery occurring in a parking- lot l‘,‘immediately outside”

- a public- place of ‘_agc_'ommodation_—a gas station convenience store—in light of  Ward's
community-harm-prevention rationale. Lee, 158 Ill. App. 3d at 1036. Finding Ward persuasive,
the court agree‘d,..‘?h_at the legislature believed that a “battery commi.'t't(ed_, _ip’an area open to the public -
constitutes a more sérious threat fo the communify than a battery committed elsewhere.”
(Emphasis in Gi:'j ginal.) Lee, 158 I1l. App. 3d at 1036. Interpreting the statutory language “in light
of thé harm it was directed at pre-venting;”. the court concluded that there was “no logical or
reasonable: basis *** to. distinguish' between the premises -within  the -‘publlic' place of

: accoinn;odatioh’ and thc' parking lot immediately‘outside its door.” Lee, 158 Ill. App. 3d at'1036;
see also People v. Pergeson, 347 1il. App. 3d 991, 994 (2004) (battery occurring “about 50 feet
from the entrance doors” of a mall fell under aggravated battery situs language).

747  Defendgnuit, on appeal, concedes that the “gas station and ccz’::ifenience store were accessible

to the public.” However, he relies on People v. Johnson, 87 1il, App. 3d 306 (1980), to assert that
the office where the battery occurred was not a public place of accommodation, because it was
“meant for employees” and, t_herefofé, was “ina.lccessible' to ihe public.”) However, we do not find

Johnson 'apph'(-:able. | . |
948 In Johnson, the First Di's_tfict lconsidered whether a tavern restroom constituted public
proper;y or a public place 'c;f accommodation or amu's.enllent.. thns'on, 87 Ill. App. 3d at 308. The
court held that the intent of the legislature, as expressed by the aggravated battery statute’s
language, was not tc include a tavern restroom under the situs éhhénéemen_t subsection.. Johnson,

87IlI. App. 3d at 308. The court explained that a “tavern is private property open to the public for
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a limited purpese. To include a tavern restroom within the definition of ‘public property or public
place of accommodation or amusement’ [citation] would not comport with the legislative intent of

the statute.” Johnson, 87 Ill. App. 3d at 308. Johnson, however, was decided prior to this court’s

“decisiofi in Ward, which interpreted the situs language more broadly in light of the legislature’s

intent to prevent harm to the community by enhancing any battery occurring “in an area accessible
to the public.” Ward, 95 1il. App. 3d at 288. Indeed, in Ward, we broadly interpreted “on or about

a *** public place of accommodation” to encompass a battery occurring inside i/.e victim s vehicle,

~ which was situated in a hotel parking lot. Ward, 95 Ill. App. 3d at 285, 287-88. Consequently, = = .

we do not fmo c_ietiggdapf’s reliapce on J_ohnson persqasi\.{et

{[ 49. Héfe, onﬂthe facts of thi-s“case, we; hold-‘ghat the office was a public place of accommodation
because it was “accessible to the public.” Ward, 95 Ill. App. 3d at 288. The office was located
inside of a Shell gas station and convenience store. The Shell station itself was a public placé of
accommodation, whera customers were invited inside to buy gas and goods in the convenience
store. See Lee, 1.58 Ill. App: 3d at 1034, 1036 (gas station was public place of accommodation).
The office was situated in the same hallway that customers had to walk down to access restrooms
that were avaiiable for customers to use. The office was directly next to the men’s restroom, and
the door to the office was propped completely open by 2 kickstand during business hours. Indeed,
the evideuce estéiblié;ﬂéd that at least one c;uétéﬁlef'éééesSéd'fhé' office. Rooker te'stiﬁéd that, after
finding no one to help him complete his purchase, he went to the office and discovered Edmonds

inside, and surveillance féotage established that Rooker entered the office.

. 50 We further note that our holding comports with thelegislative intent behind the situs

enhancement language. Adopting defendant’s position that the battery did not occur on or about

a public place of accommodation because it occurred in an office “meant for employees” undercuts
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the legislature’s aim to protect the community from batterics occurring in areas open and accessible
to the public. . Under defendant’s i_ntelpretation, a battery occurring immediately in front of the
Shell gas station’s ;egispgr counter would implicate the situs enhancement, but a battery occurring
immediate]y behind th_at-same counter would not, simply because it is not an area “meant” for
customers, and despite. the similar threat to the community that both batteries would pose. See
Lee, 158 I1l. App. 3d at 1036 (given the legislative inténtl to protect community from batteries
occurring in public, there was no reasonable basis for distingﬁishin_g between premises within the
public place of acéommodation and a parking lot “immediately outside its dobr?;i; Christopherson,
231 IlI. 2d at {}54 (we presume- the legislature did not intend to create absufd, inconvenient or
© unjust resuits).:' The risk of harm to the community is evident here, where the battery occurred in
.an ofﬁceclocated inside of a business bestabli_'shment open to the public, next to restrooms available
for customers to use, and with its door propped completely open during business hours.

951 Because the otiice was.“an area accessible to the public,” we determine that the State
presented sufficient evidence to prove that defendant committed a battery on or about a public
place of accomsmodation.
152 - C. Excessive Sentence

953 Finally, defendant argues that the trial court abused its discretion in sentencing him to an
aggregate 80-year term of imprisonment. Defer;dant contends that thé sentence was excess'ive

because this was his first “significant offense” and because Edmonds suffered only non-life-

threatening injuries. This argument is meritless:

§154. The trial court’s sentencing decision is entitled to great deference. People v. Alexander,

239111. 2d 205, 212 (2010). When a sentence imposed is within the statutory limits for the offense,

-1t will not be disturbed absent an abuse of discretion. Peop_le v. Gaiibay, 366 1. App. 3d 1103,
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1108 (2006). A sentence is an abuse.of discretion where it is “ ‘greatly at variance with the spirit
and purpose of the law, or manifestly dispfoporti_onate to the nature of the offcnse.’ ” Alexander,
- 239 11. 2d at 212 (quoting People v. Stacey, 193 Ill.. 2d 203, 210 (2000)). In determining the
appropriate’ sentence to impose, a trial court may consider the nature of the crime, the protection ™
. of the public, deterrence, and punishment, as well as the defendant’s rehabilitative prospects and
youth. Garibay, 366 Ill. App. 3d at 1109. The weight-io be attributed to each factor in aggravation

and mitigation depends upon the circumstances of each case. Garibay, 366 Ill. App. 3d at 1109.

The trlal court need not spec1ﬁcally 1dent1fy and a551gn a value to each mltlgatmg factm and the

ex1stence of a mttlgatmg factor does not obllgate the trlal court to 1mpose the mlmmum sentence '

. People v, Aa’umcyk, 259 Ill.. App. 3d 670, 680 -(1994); Instead-, we presume that the sentencmg

" court corisidered the mitigating evidence, absent some indication to the contrary. People v. Allen,

- 344 1L App. 3d 949, 259 (2003). Moreover, we must not substitute our judgment for that of the =

trial court merely because we would have weighed thc mitigating factors differently. Alexander,
23911l.2d at 213.

955 Defendanf: was convicted of attempt first-degree murder, a.Class X felony punishable by a
sentence of 6 to 30 years. 730 ILCS 5/5-4.5-25(a) (West 201.6). Because the court found that
‘dcfcndadt personally dischargcd a firearm that proximateiy caused t_he_y@c_t_im great bodily harm,
it was required to iﬁipo‘ée’ a ﬁf'earr'ri enhancement of imprisonment for an additional 25 years.to
life. 720 ILCS 5/8-4(c)(1)(D) (West 2016). Defendant was also convicted of armed robbery,
which carried a sentence of 6 to 30 years of imprisonment. 730 ILCS 5/5-4.5-25(a) (West 2016).
Because the trial court found that defendant persona.!E ¥ discharged a firearm that proximately-
caused the victim great bodily harm, this charge was also subject to a firearm enhancement of

imprisonment {or an additional 25 years to. life. 720 ILCS 5( 18-2(a)(4), (b) (West 2016).

-21 -




2021 IL App (2d) 200098-U

Additionally, defendant was  convicted -of armed violence, ‘which carries a sentence of
imprisorﬁnent for 25 years to 40 years.- 720 ILCS 5/3 3A-3(b-10) (West 2016). Finally, defendant
was convicted of unlawful possession or use of a firearm by a felon, a Class 3 felony carrying a
'sentenc-e.u'f two to ten years: 720 ILCS 5/24-1.1(e) (West 2016). . Because the court found that
defendant’s conduct capsed severe bodily injury, the sentence for attempt ﬁrst-degree murder was
required to be served cgnsecutive_ to the other sentences.. 730 ILCS 5/5-8-4(d)(1) (West 2016).
1_]56 The trial court ulﬁmately sentenced défendanf )fo 45 years of imprisonment for attempt
ﬁrst-degrée murder, with_'that sentence running consecutive to congtir;ent prisén terms of 35 years
. for'anhea violence, 33 years for armed robbery, and 5. years for unlawful possession or use of a
weépon by a felon, for a cumulative term of 80 years of imprisonment. Each of these sentences
was wi-thin the statutory-limits for the offenses. | |

957 Defendant’s ar gu;nent that the trial court should have sentenced him to the minimum total
sentence he could have received—62 years—because this- was his first “significant.offense” and
because Edmonds suffered only non-life-threatening igjuries: is unavailing. Defendant’s counsel
argued these mitigating factors during sentencing. Counsel claimed that defendant’s conduct was

unlikely to reciw because defendant acted under a strong proa:'m-.aﬁon after finding out that
Edmonds married someone ellse. Counsel f'urther claimed that, after defendant’s 2000 felony
conviction for unlawful pbsééssioﬁ ofa conﬁolled substénée, defeﬁdant ‘l‘led a law-abiding life for
a substantial period of '-time.” Counsel aiso noted that the bullet did not penetrate Edmonds’s
skull, and it was removed with relative ease. The trial court considered these arguments and
determined that, while defendant’s conduct was unlikely to recur, and while defendant did not

. have a lengthy criminal history, his conduct was “reprehensible” and “one of the most violent

attacks I’ve.ever seen.” The trial court noted that defendant had time to conterplate his. actions
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during the drive from East Chicago, Indiana to Sugar Grove, liiinois but that he nevertheless
carried out the attack. The court further explained that Edmonds “did not walk away from this”

and “should be dead,” considering that she “had a bullet literally enter her head.” Defendant, in

effect, arguies that the trial court should have weighed the mitigating factors he presented =~

differently. But the trial court considered these mitigating factors and gave more weight to the
severity of the crime and the need to deter others from committing similar acts. This was proper.

People v. Charles, 2018 IL App (1st) 153625, § 45 (“The most important sentencing factor is the

. . seriousness of the offense, and the court need not give greater weight to rehabilitation or mitigating. = . . ..

factors than io the severity of the offense.”). We see no abuse of discretion in the trial court’s

" assessment of the proper sentence to impose. Accordingly, we will not disturb the trial court’s

imposition of an aggregate 80-year sentence.
gs8 7 77 I CONCLUSION -
959 For the reasonz stated, we affirm the judgment of the circuit court of Kane County.

160 Affirmed.
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