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Before: Markey, P.J., and Meter and Gadola, JJ. 

Per Curiam.

nff- . ?peof®ndant Jel?ey Riliard0 Wimberly appeals by right his jury convictions of two 
of fir st-degree criminal sexual conduct involving-force

Sent£nCed ^imb6'ly 35 3 second-offe^ habitual offender. 
M, • to Serve. 39^° 60 years ln prison for each conviction, ordering him to serve those 
sentences consecutively. On appeal, Wimberly argues that the trial court should have tom S 
the charges against him on the basis of a due process violation for a prejudicial Z^s^e^f 

He also maintains that he did not have a fair trial as a result of his trial counsel’ deftc fve 
performance, evidentiary errors, and the prosecutor’s misconduct. Finally, Wimbe ly contend 
that the trial court erred when imposing sentence. For the reasons explain* bell' we hold to 
there were no errors warranting reversal of his convictions; however, Wimberly is entitled to a 
remand for resentencing under People v Beck, 504 Mich 605; 939 NW2d 213 (2019) *

I. BASIC FACTS ■

the victim^APto'May ^OO^AP^estified'tha^'h ^ ^ mt£d

counts
and the aid of an accomplice (CSC-I). MCL

On the night at issue, Wimberly arrived 
cousin, Larry Martin. AP claimed that Wimberly 
price for the gun. After she put the g

at AP’s house in a car 
came

driven by Wimberly’s 
into her home and that they discussed a 

away, AP agreed to ride with Wimberly to get money soun
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£• *s •
few blocks and then

that he could purchase the firearm. AP'backsea^Wimberly then climbed into the backseat 
stopped. According to AP, who.^ " Martin held her arms. She stated that
from the front passenger seat and forcib y P J “ the ordeal. AP somehow escaped from
Wimberly choked her and threatened to Ml he^thr^^g ^ ^ and her mother, an of
the car and ran through the neig assault testified that AP was frantic, hysterical, and
whom encountered AP shortly after t e ’ After informing her mother of the incident,

«« “d “ ™ ~

car a

AP’s mother
AP told the first responders Iwo unknownAfrican-American men

had attacked her. Instead she describ P P Ap identified wimberly and Martin as her

assai^S*^^^
had submitted to a sexual assau ^ lice department did no further investigation until

did reveal trauma to AP’s vaginal are,

who

In 2016, the Battle Creek Police Dep ^ included the evidence taken from AP in 
discovered almost 200 untested ^ and DNA evidence confirmed that
2002. The police department sent anus. Investigators reopened AP s case
Wimberly contributed semen found in AP s vag ^ by apolice investigator, Wimber y
and arrested Wimberly for *e he was confronted with the DNA evidence, Wimberly
denied ever having sex with AP. Bu‘ ^egZat0r t0 erase the recording of the interview so that he

3SS 2SKSSSSW---“—-wi 1
an attorney, and the interview ended.

penile-vaginal penetration, one count °f Wimberly testified in his defense and
penetration, and one count of dl§ ta''an ' P d d that he had been in a longstanding, consensual 
contrary to his statement to th<^tcWent at issue was consensual. The jury rejected 
sexual relationship with AP and tha“h Wm of the CSC-I counts involving penile penetration.

of the charged digital penetrations.

as already noted, and he now appeals by right
The trial court sentenced Wimberly

II. PREARREST DELAY

Wimberly first argues that he was denied^ Wimberly claims ■
motion to dismiss the charges °n “ wh/had encounteL AP shortly after the alleged rape
prejudice because AP s father and a p enced a detaiied letter that she wrote to her father
had died. Wimberly also states that A . Wimberly speculates that the witnesses and the

father.
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s^pSisssHii
outcome of the trial Finally, Wimberly contends that he was prejudiced because AP “had serious 
memory problems during the trial, although she claimed that it was not the passage of time but the 
event itself that caused her to not remember details of the incident.” Wimberly closes his argument
formctici. 11^ "° reaS°n ‘° ^ Ca,h°™ CoUn* dela^ the case

y

Although we review for an abuse of discretion a trial court’s ruling on a motion to dismiss 
People v Adams 232 Mich App 128, 132; 591 NW2d 44 (1998), this Court reviews de novo the 
issue whether ai delay in charging a defendant violated his or her due process rights, People v Reid 
(On Remand), 292 Mich App 508, 511; 810 NW2d 391 (2011). “Before dismissal may be granted 
because of prearrest delay there must be actual and substantial prejudice to the defendant’s right

3 Pm.r tnal theProsecution t0 Sain a tactical advantagePeople v Patton, 285
‘C ,, PP 2^’ ri37’ I5 NW2d 6I° (2009) ^uotation marks and citation omitted; emphasis 

edTnd ’ T ^S° UmtedStates v Marion, 404 US 307, 324; 92 S Ct 455; 30 L Ed 2d 468 (1971) 
( Thus the Government concedes that the Due Process Clause of the Fifth Amendment would 
require dismissal of the indictment if it were shown at trial that the pre-indictment delay in this 

caused substantial prejudice to appellees’ rights to a fair trial and that the delay was an 
intentional device to gain tactical advantage over the accused.”); People v Woolfolk, 304 Mich 
App 450 454; 848 NW2d 169 (2014) (“A prearrest delay that causes substantial prejudice to a 
defendants right to a fair trial and that was used to gain tactical advantage violates the 
constitutional right to due process.”); People v White, 208 Mich App 126, 134; 527 NW2d 34 
(1994) A defendant “must present evidence of actual and substantial prejudice, not mere 
speculation Woolfolk 304 Mich App at 454. “A defendant cannot merely speculate generally 
that any delay resulted in lost memories, witnesses, and evidence, even if the delay was 
especia y long one[.]” Id. (citations omitted). Mere delay between the time that an offense is 
committed and the time of arrest does not constitute a denial of due process because there i 
constitutional right to be arrested. Patton, 285 Mich App at 236.

case

an

is no

First, Wimberly effectively concedes that there, , , , . was no intent by the state to gain a tactical
advantage by delaying his arrest, and there is nothing in the record to show or suggest such an
men ore ort. anything, it appears that it was simply police negligence that led to the delay 
For this reason alone Wimberly’s argument fails. Moreover, with respect to the issue of actual 
and substantial prejudice, Wimberly’s own argument, as set forth and quoted above, is nothing but 
speculation and conjecture. It lacks a single assertion of actual prejudice, let alone substantial 
prejudice. Accordingly, we reject Wimberly’s argument of a due process violation; therefore the 
trial court did not err by denying Wimberly’s motion to dismiss based on prearrest delay.

!■

f

ITT. EXPERT TESTIMONY

Wimberly next argues that the trial court abused its discretion and denied him 
when it allowed a sexual assault nurse a fair trial

examiner (SANE), Phyllis Van Order, to testify on certain ::
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4
tmatters. SANE Van Order did not conduct t t revigwed (he SANE’s rep0it and four

of the SANE who did perform the examinat ' J admitted int0 evidence. Wimberly posits that 
photographs relative to the examination th consistent with nonconsensual
Van Order testified that the of a car when the injuries occurred.

SSSSS »« 1««.Ml »«— bl “
as follows:

“S'
reference to any studies outsi e o photographs in a “handful” of cases
had observed the kinds of lnjur'“ s nducted a SANE examination. But she had 
out of the 1,700 cases where she had condinjuries resulted
no way of knowing, except from pat enth stories wn J studies
from consensual intercourse, sexual ay°SpSming consensual sex

and those sustained by p P factor. This is even more true for
whether the patients were tel ing . the photographs were consistent
Ms. Van Order’s claim that t e: mjuri■ Ms< Van Order did not even attempt
with a victim sitting in the ac Althoush this is not vouching for the
‘accuracy “[AP’sTaccount! ituntoly bolstered that account with no real basis in

fact.
, n „ nf discretion a trial court's decision to admit evidence. People v 

We review for an abuse of chscret „when the decision regarding the admission
Lukity, 460 Mich 484, 488; 596 NW2<* (, J, such as whether a statute or rule of evidence
of evidence involves a preliminary qu ’gviewed de novoPeople v Washington, 468
precludes admissibihty of the eviden . court necessarily abuses its discretion when it

” LhE Mich Ml, 72,; 8,5 NW2d ,9, <20,1,. MRE 202

provides:
ines that scientific, technical, or other specialized 

nderstand the evidence or to determine aIf the court determines ...
knowledge will assist the trl“°g faa‘ Expert by knowledge, skill, experience, 
fact in issue a witness ;f theret0 in^he form of an opinion or otherwise if
training, or education may te ? h f or data, (2) the testimony is the product

SSSSS-* ■”> <»**
and methods reliably to the facts of the case.

Evidence of the use offeree or admissible if based
penetration was consensual, and a" exP® , . examination of the victim. People v Smith, 425

Leti,is »
693 (2019), our Supreme Court observed.

on
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[A]n examining physician cannot give an opinion on whether a complainant 
had been sexually assaulted if the conclusion is nothing more than the doctor's 
opinion that the victim had told the truth. An examining physician's opinion is 
objectionable when it is solely based on what the victim told the physician. Such 
testimony is not permissible because a jury is in just as good a position to evaluate 
the victim’s testimony as the doctor, Nonetheless, an examining physician, if 
qualified by experience and training relative to treatment of sexual assault 
complainants, can opine with respect to whether a complainant had been sexually 
assaulted when the opinion is based on physical findings and the complainant’s 
medical history. [Quotation marks, citations, alterations, and ellipses omitted.]

Van Order testified that the injury pattern evidence was consistent with the description that 
AP provided as to her position in the backseat of the car. Van Order also testified that AP’s injuries 
were consistent with a forced genital penetration by a penis or a finger. Van Order acknowledged 
that she could not say that the injuries were the result of a rape. With respect to Van Order’s 
testimony, Wimberly’s argument appears to be that the opinion testimony was inadmissible 
because it was based on Van Order’s personal experiences conducting sexual assault examinations 
in conjunction with the personal histories that Van Order took from the patients that she was 
examining who claimed victimization in sexual assaults. Wimberly is apparently claiming that 
Van Order’s opinions on the types of injuries that reveal forced penetration are ultimately premised 
on victims assertions of unconsented to sexual penetration without reference to independent
studies, rendering Van Order’s opinions problematic.1 We examine more closely Van Order’s 
testimony.

SANE Van Order identified a “laceration with abrasion”..... to an area between AP’s labia
and labia majora, which Van Order characterized as caused by blunt force trauma. She 

identified another area as showing a more “diffuse” pattern of blunt force trauma. Van Order 
testified that blunt-force trauma injuries of the nature described are typically caused when 
object impacts another object” and the object that “receives the force does not have the capacity 

to accommodate the force, and so there’s tearing or abrading or rubbing away of. . . cells in the 
tissue. Van Order explained to the jury that she had observed women with injuries comparable 
to those suffered by AP and that those women described “quite a bit of pain” and had difficulty 
walking or finding a comfortable seated position. Van Order testified that despite having 
performed more than 1,700 examinations, she had only seen such injuries a “handful of times.” 
She indicated that the women who had similar injuries each reported that the injuries resulted when 
an actor attempted to insert his penis into the patient’s vagina, and the woman “reflexively adjusted 
to avoid that.” Van Order agreed that the women had each claimed unconsented-to sexual 
intercourse. After describing the injuries and her experience with patients who had similar injuries 
Van Order opined, as noted above, that AP’s injury pattern was consistent with AP’s description 
ot her location in the car’s backseat and her resisting penetration. Also, as indicated earlier. Van

minora

an

Wimberly does not challenge the trial court’s decision to qualify Van Order as an expert in sexual 
assault examinations.

1
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istent with forced penetration of the vaginal area by a
the result of rape.

or manner of injury was based on objective 
thus admissible. See Thorpe, 504 

in the form of an opinion or
Van Order’s testimony about the mechanism 

medical evidence deP1^1^.PJ^ysiC1a|14C|^lS^MRE 704 (“Testimony in
Mich at 255; Smith, 425 Mich at 1I - ,^ b C use it embraces an ultimate issue to be
inference otherwise admissible is not ^jectmnab , A 2255 233-234; 367NW2d 70 (1985) 
decided by the trier of fact.’ )■, People v u > ^ a treating physician to testify that the
(holding that the trial court did no er intQ tbe vagina by either a penis or a blunt
victim’s injuries were “consistent wrt °h dd not know whether AP had been raped, but merely 
instrument”).2 Van Order concededJd "0tdescri tion of events and with the use of force

- v» .*•*• - «*—•
With respect to Wimberly’s examfnees with injuries similar to those

opinion testimony “being depend en^ ^ ^ ^ fceen sexually assaulted. We assume that
exhibited by AP had mforme , SANF alleged that they were victims of sexual
all persons Van Order examined in her r° were dearf based on the nature of the physical
abuse and assaults. Rather, Van Ordei-s P , or nonforcible sexual intercourse.3 And
injuries that were plainly not consistent wrfh ® to matters of weight and credibility 

any deficiencies or weaknesses in e P 57-58; 931 NW2d 20 (2018).admissibility. See People v Muhammad 326 Mmh App 40 5- 5; that ^

* »»f f»“ “

was

do not view Van Order’s

, not .

injuries were 
penetration.

INEFFECTIVE ASSISTANCE OF COUNSELIV.

Whether counsel was ineffective prese , questions of law are reviewed de novo,
factual findings a* 5^40NW2d 246 (2002). In People v 463 Mich 590,

*■<““ c“ s“ ,he p,“,,,te 8° g
a claim of ineffective assistance of counsel:

either the federal or state constitutions, a convicted 
First, the defendant must show thatTo justify reversal under 

defendant must satisfy [a] two-part test . .

Court in Smith, 425 Mich at 110 n 7.

. w» ^

ass ffarrassr.--* -
reported as the result of nonconsensual sexual encounters
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counsel s performance was deficient. This requires showing that counsel made 
errors so serious that counsel was not performing as the counsel guaranteed by the 
Sixth Amendment. In so doing, the defendant must overcome a strong presumption 
that counsel’s performance constituted sound trial strategy. Second, the defendant 
must show that the deficient performance prejudiced the defense. To demonstrate 
prejudice, the defendant must show the existence of a reasonable probability that, 
but for counsel s error, the result of the proceeding would have been different. A 
reasonable probability is a probability sufficient to undermine confidence in the 
outcome. Because the defendant bears the burden of demonstrating both deficient 
performance and prejudice, the defendant necessarily bears the burden of 
establishing the factual predicate for his claim. [Citations and quotation marks 
omitted.]

An attorney s performance is deficient if the representation falls below an objective standard of 
reasonableness. People v Toma, 462 Mich 281, 302; 613 NW2d 694 (2000).

Wimberly first argues that his attorney was ineffective for failing to investigate 
impeachment evidence that was available through Anita Martin and Ginny Braddock and failing 
to call them as witnesses at trial. “Decisions regarding what evidence to present and whether to 
call or question witnesses are presumed to be matters of trial strategy, and this Court will not 
substitute its judgment for that of counsel regarding matters of trial strategy.” People v Davis 250 
Mich App 357, 368; 649 NW2d 94 (2002); People v Payne, 285 Mich App 181, 190; 774 NW2d 
714 (2009) (principles also apply in regard to expert witnesses). We cannot, however, insulate the 

of counsels performance by simply calling it trial strategy. People v Trakhtenberg 493 
Mich 38, 52; 826NW2d 136 (2012). Initially, this Court must determine whether strategic choices 
were made after less than complete investigation, with any choice being reasonable only to the 
extent that reasonable professional judgment supported the limitations on investigation Id • see 
also People v Ackley, 497 Mich 381, 389; 870 NW2d 858 (2015).

review

Wimberly claims that Anita Martin, who is his aunt and Martin’s mother, would have 
testified that she had seen AP at her house on one occasion and that AP told her that Wimberly 
was her boyfriend. On the record before this Court, defense counsel may have had a strategic 
reason for refusing to call Anita Martin. In a police officer’s investigative report, the officer 
indicated that Wimberly s father informed the officer that his sister, Anita Martin, habitually lied 
to protect her son s criminal activities. Had Anita Martin testified, the prosecution could have 
explored her problem with credibility. Given the evidence of Martin’s involvement in the rape 
and his mother s credibility issues, defense counsel might reasonably have concluded that it was 
better not to call Anita Martin to the stand. Accordingly, we cannot conclude that counsel’s failure 
to call Anita Martin as a witness for the defense fell below an objective standard of reasonableness.

\

t

The same flaws exist with regard to Wimberly’s claim that defense counsel should have 
called to the stand Ginny Braddock, who was Wimberly’s girlfriend at the time of trial. Braddock 
ostensibly would have testified that she drove Wimberly to Martin’s home to meet AP for sex and 
that she saw AP waiting at Martin’s home. Braddock’s proposed testimony would have also 
indicated that AP liked ’ a photograph on Facebook depicting Wimberly at some point years after 
the events at issue, which is a point that the jury was made aware of through AP’s testimony 
cross-examination. There was a police report that strongly indicated that Braddock had credibility

*

on
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issues that could have been explor^°"J™S^^terBr^dock andg Wimberly in which 

defense. The officer noted a recorded phonca Ubetw.*n ^ ^ she cou,d „sweet talk
Braddock asserted that she was an exce > ^ Eskimo into buyin’ some
any mother f***in’ body” and couldsweet talk^ moth ^ ^ beha,f> ^
ice.” The call suggested that events. For that reason, a reasonable defense
„_.dermined rather than supporte is ve as a w^tness so as to avoid an inference that

w™, ^ S«* »'« » “» was “ def“nt
Wimberly next mines that Jefcnse DnRSbman^M tave offered

testify amounted to mefa ^ diTaTevidence md SANE Van Order’s test.mony that AP’s injuries 
testimony to undermine the medic sexually penetrated. Dr. Riethman testified on
were consistent with having e®n . Aether Van Order’s testimony should be limited.
Wimberly’s hehalf at tlwhemng^o^ ^ jn obstetrics and gynecology. He criticized
Dr. Riethman testified that he was . I’ as bdng of poor quality, and Dr. Riethman
the images taken of AP s genitals incorrectly when she described the injuries

un

depicted in them. He also opined c'levies of AP’s vaginal area.4 Finally, Dr. Riethman

;:;S "b',To‘„t“.il’.». «■» ^ *.!»«>»»»»«f
or nonconsensual sexual intercourse.

, that he did not use blue toluidine dye in his practice and
Dr. Riethman, however, ad he erformeci a few examinations on alleged

had last used it 25 years earlier as a r ^ d should look -m photos, he explained,
sexual assault victims. His expec a 10Ij f some reviewed publications. As a result 
were premised on knowledge tha £ gl expected that the blue toluidine dye would show
of his review of ^ “£soaimedthat blunt force trauma can occur if an object is 
in a thin line rather than globs. H g • and labia minora. At the hearing, Van
thrust against the skin between a ® ™ d were revealed by the blue toluidine dye and opined 
Order identified the injuries that between the labia minora and

the hearing.

evidence of injuries in the photograp , evidence As noted, Dr. Riethman admitted that
or helpful in the face of the other his belief that the blue toluidine
his opinion was predicated on t e poor q ^ of injury But Dr Riethman conceded that he
dye depicted in die Ph°*°S™P practice and that he had last used it more than 25 years earlier as

As such, Dr. Riethman’s opinion about the nature
or peer

a resident. By contrast, Van Order regular y 
than 1,700 sexual assault examinationsmore

eal and visualize any lesionsis used during sexual assault examinations to rev
enhancement agent.;Brbi"»:-Tb.,.reno,.is,b,-.,b« an
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of the injuries depicted in the images would not have held much weight. In fact, his lack of 
experience in the area of sexual assault examinations was so profound that a reasonable juror might 
have questioned why the defense would rely on such an expert if there were a legitimate dispute 
over whether AP had suffered trauma to her vagina. Moreover, defense counsel must have
understood that the SANE who actually performed the examination of AP would testify at trial__
as s^e did and that she observed the trauma to AP’s vagina, which she documented on the record 
and in the photographs. Given his lack of experience with sexual assault examinations and the use 
of toluidine blue dye, it is doubtful that a jury would have given any weight to Dr. Riethman’s 
opinion that the photographs did not show the injuries identified by the SANE and confirmed by 
Van Order s review of the report and images. Accordingly, a defense lawyer confronted with this 
record could readily have concluded that Dr. Riethman’s testimony would not be helpful and might 
in fact be harmful. For that reason, Wimberly has not overcome the presumption that defense 
counsel s decision not to call Dr. Riethman to the stand was a matter of reasonable trial strategy.

For similar reasons, even if we assume that defense counsel’s decision not to call Dr. 
Riethman fell below an objective standard of reasonableness under prevailing professional norms, 
Wimberly has not shown that there is a reasonable probability that but for the presumed error, the 
outcome would have been different. The evidence overwhelmingly established that AP reported 
physical injuries and described vaginal pain and soreness, that the SANE who examined her 
testified that she observed injuries to AP’s vagina, and that Van Order confirmed that the images 
reflected the presence of injuries. In the face of that evidence, Dr. Riethman’s opinion that the 
images did not clearly depict an injury because the blue toluidine dye was improperly applied 
would not have affected the outcome.

Next^. Wimberly complains that defense counsel failed to adequately impeach AP on cross- 
examination. Whether and to what extent to cross-examine a witness is a matter of trial strategy 
that courts will not second guess with the benefit of hindsight. See People v Rice (On Remand) 
235 Mich App 429, 445; 597 NW2d 843 (1999); People v Brasic, 171 Mich App 222, 233; 429 
NW2d 860 (1988). Wimberly first claims that defense counsel should havei jat>> •••! , - more thoroughly
explored AP s initial report that she was raped by two different African-American men who picked
her up. At trial, AP admitted that she had initially lied to the police about her assailants. 
Wimberly s testimony, however, was that he had a consensual sexual encounter with AP. And a 
reasonable defense lawyer in defense counsel’s position would not have spent significant time 

examining AP about her original story because such questioning would have served to 
emphasize that AP thereafter consistently maintained that Wimberly and Martin picked her up on 
the night in question and that she was raped in a car, not that she was injured during a consensual 
sexual act with Wimberly in a bed at Martin’s home. Defense counsel’s performance 
deficient.

cross-

was not

Wimberly also contends that defense counsel should have impeached AP with evidence 
that she told an emergency medical responder that she did not have any injuries and that the 
emergency responder did not observe any injuries. Wimberly argues that such cross-examination 
would have undermined AP s claim that she suffered a scratch when she escaped from the car after 
the sexual assault. We conclude that exploring the issue raised by Wimberly would have ended 
up highlighting that AP had in fact immediately reported that she had been raped and sustained 
documented injuries that were consistent with some type of altercation, including the very scratch 
that she failed to report to the first responder. This would have served to emphasize her leg injury,

-9-



—*■ - •»--

l'” !™d»”nfo”AFs ,“"m“y'

*tabivr;^^
African-American men and then told another that.she^ the backseat or
was inconsistent about whether the rape g ^ These claJms t0Q are without merit. AP’s
whether the whole event occurre 1 , cross_examination about these details would
memory problems were evident to thejur^ at tn she stated that she had been
only have served to emphasize ttat AJ was m east ^ ^ _t QCCurred in a car. The defense
raped, that the rape inv°'v®d b raped in a car, but had instead fabricated a rape claim
theory of the case was that AP had not been^rapecimt^ wimberly and, in part, because
after a consensual sexual encou ^ ^ want togadmil that she had engaged in sex with
her family membe™e ™s lawyer would not have risked undermining that position
5MMMrf «* b,.w„ h.o
story and her present testimony.

fronted AP about her alleged
Wimberly also argues that that she was the source of an

sexual history with Wimberly an >m°re *P relationship with Wimberly. And repeatedly
STD. AP, however no useful purpose except to
questioning her in the face of. ahnllt not havinghad any relationship with Wimberly. The fact 
demonstrate that she was adamant , , en2aeed in a longstanding casual sexualremained that Wimberly’s contention ££"involved Sly daij contact-was

relationship with they did not spend time together. Emphasizing her
diametrically opposite of AP s claim tnat y F undermined the defense that AP
po.Uio" b, ..iciuns — m™ » c»-

£ .. objective —,d ota„».b,.ne„

con

. ,.,.d c.™=.h»“ r r,™.?» s b.
S“”,";ti~bonwb,„,e,«

objective standard of reasonableness. “ranist.” And Wimberly offered
“cad” who was looking t0 “SteP theo^ Wimberly testified that he brought “girls” to his
testimony that was consistent with that theory w mo y away. He stated
aunt’s house for the purpose o sex ecaus« Given that tesdmony) it is unclear
that he had a girlfriend but was still his defense. There was no way

rs,“rei^^^
and his speculation about the

on

an
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he had multiple sexual partners at the time. For these reasons, Wimberly has not demonstrated 
that defense counsel s decision fell below an objective standard of reasonableness.5

Finally, Wimberly maintains that defense counsel should have obtained AP’s mental health 
records to show that she had other possible sources for her extreme emotional problems, which 
had otherwise been connected to the rape. But Wimberly has not shown that AP had actually 
sought treatment from mental health providers. As such, he failed to establish that there were 
records to obtain, which forecloses appellate review. See Carbin, 463 Mich at 600 (a defendant 
bears the burden to establish the factual predicate for his claim).6

Wimberly raises additional claims of ineffective assistance in his second supplemental 
brief on appeal. He argues that his trial counsel provided ineffective assistance by failing to file 
an interlocutory appeal of the trial court’s decision to deny his motion to dismiss premised on 
prearrest delay. Because we have already concluded that the trial court did not err when it denied 
his motion, defense counsel cannot be faulted for failing to file a meritless interlocutory appeal of 
that order. See People v Snider, 239 Mich App 393, 425; 608 NW2d 502 (2000).

Wimberly also complains that defense counsel should have admitted the entire Facebook 
post with Wimberly’s picture, which had been made years after the events at issue and that AP 
liked. Wimberly provides no discussion of the facts or law supporting his claim that defense 

counsel was ineffective for failing to introduce the unredacted post. By failing to offer any 
meaningful discussion of this claim of error, Wimberly abandoned it on appeal. See People v 
Martin, 271 Mich App 280, 315; 721 NW2d 815 (2006).

Even considering the arguments that Wimberly made regarding the Facebook post in his 
motion for remand, Wimberly has not established that defense counsel’s handling of the evidence 
fell below an objective standard of reasonableness that prejudiced his trial. In his motion, 
Wimberly claimed that the entire Facebook post would have shown that AP bore him no “ill will” 
and possibly still had sexual feelings for him.” Wimberly also maintained that the full post would 
have undermined the prosecutor’s arguments concerning the possible reasons for AP’s decision to

With respect to Wimberly’s whole defense that he had a relationship with AP and that they 
engaged in consensual sex, we surmise that the jury likely discounted his claims given that the 
assertion of a relationship only came after he denied having sex with AP but then was confronted 
with the DNA evidence.
6 Moreover, the prosecution called an expert, Connie Black-Pond, who testified generally about 
the ways that trauma and sexual abuse might affect a person. As Wimberly admits on appeal, 
defense counsel elicited testimony from Black-Pond that a person who fabricates a criminal claim 
against another person might suffer distress if the fabricated claim resurfaced years later. Defense 
counsel, thus, provided the jury with testimony that AP’s responses might be explained by the fact 
that she made up a lie about Wimberly, which was consistent with the defense’s theory. Counsel’s 
decision to elicit that testimony in lieu of some other speculative method for explaining AP’s 
emotional response did not fall below an objective standard of reasonableness.
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‘Mike” the post Wimberly’s arguments are unconvincing. There is simply nothing about the full 
Facebook Jost that gave it any more weight than the redacted post presented to the jury.

V. PROSECUTORIAL MISCONDUCT

We next address Wimberly’s claim that the prosecutor engaged in several instances of 

misconduct that deprived him of3£ 7° ^pToplTvBmnM, aWMkhApp StSi’sOI
S2n3a627m(2010TCtA: wlmbe^concedes^on Appeal, defense ’counsel did not object to the 

prosecutor’s remarks. Therefore, these claims of error are unpreserved and are reviewed for plain 

error affecting substantial rights. Id. at 475-476.

Wimberlv first complains that the prosecutor engaged in misconduct by summarizing t 
Wimberly first comp at time of the incident during the prosecutor’s opening

expected testimony of Af' s_ ‘* d error or misconduct to do so because the
statement. SpeEg an opening statement, the prosecutor indicated that 
friend ultimately d ? h evidence is produced at trial, error occurs if the
particular facts; wii e in g00d faith or the remarks prejudiced the defendant’s trial,
prosecutor did not make the sta S NW2d 703 (1997). AP’s friend wasLe People v Wolverton, IT7 Mich Ap> U herho^, but no ^
personally served a trial subpo y th p^ heard peopie inside and saw the friend’s car.
answered the door despite the fa warrant fnr the friend’s arrest at the behest of the
Additionally, ‘he'S^ « tw^days in jail for contempt. Accordingly, the record 
prosecutor, which eventual y belief that AP’s friend would honor the subpoena
established that the ^"^^^“tiled to appear, the prosecutor took reasonable steps to 
and testify in court and, whe cutor did not commit misconduct by summarizing the
compel her appearance. As , P statement Additionally, the trial court instructed
friend’s prospect.ve tes im.ony'> P J admitted at tria, and that the statements

fonow their mstracti<;n5’and mstmctions are presumed to

cure most errors.”).

note on it that read. “The victim *h“ wrote it. She speculated that
wrote that note and that there wou ^ untested fn the police department for all those years,
perhaps the note was the reason tha were nQt irnproper. The prosecutor apparently

«>v.«*«»«*- <■»*

Wimberly similarly faults the jury
that the'note S'matter K was unconnected to what happened in the car, and the jury
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would have to speculate about what the author intended by the note. She argued that the author’s 
intent did not matter because it was the jury’s burden alone to decide “if this is a rape or not” on 
the basis of the evidence. The prosecutor’s comments about the import of the note -amounted to 
nothing more than an argument about the evidentiary value of the note. The note—at best- 
amounted to a statement of opinion by a person involved with the investigation. It was not direct 
evidence of any fact at issue in the case and its author was unknown. Under these circumstances, 
the prosecutor could properly argue that the jury should not give any weight or consideration to 
the note. See People v Finley, 161 Mich App 1, 9; 410 NW2d 282 (1987).

Wimberly also argues that the prosecutor made improper remarks concerning AP that 
amounted to vouching for her credibility. A prosecutor may not make comments that convey to 
the jury that he or she has some special knowledge or facts indicating that the witness is testifying 
truthfully. People v Bahoda, 448 Mich 261, 276-277; 531 NW2d 659 (1995). The prosecutor, 
however, is free to argue the evidence and all the reasonable inferences that may be drawn from 
it. Id. at 282. Likewise, the prosecutor may “argue from the facts that a witness is credible or that 
the defendant or another witness is not worthy of belief.” People v Howard, 226 Mich Ann 528 
548; 575 NW2d 16 (1997). ’

In her closing argument, the prosecutor contended that the facts showed that Wimberly lied 
about the events and that AP told the truth. She maintained that the evidence corroborated AP’s 
testimony. The prosecutor asked the jury to consider what motive AP had to lie 15 years after the 
fact and whether the evidence that AP ran hysterically through the neighborhood on the night at 
issue was more consistent with Wimberly’s story of consensual sex and a broken heart or AP’s 
version of a forcible rape. The prosecutor also commented that if AP were lying, she could have 
done a better job of it. She argued that AP could have testified more consistently with her 
statements from 15 years earlier if she were making up the assault. The prosecutor asserted that 
the reason AP’s story was so disjointed was because she was telling the jury what actually 
happened to the best of her ability 15 years after the fact. The prosecutor at no point suggested 
that she had special knowledge that AP was telling the truth. Instead, she argued—as she could 
properly do—that AP’s version of events was more credible than Wimberly’s diametrically 
opposite version. Because the prosecutor argued that AP was the more credible witness on the 
basis of the totality of the evidence, her remarks were not improper.

Wimberly also states in passing that the prosecutor argued facts not in evidence when she 
stated that AP only lied to police officers to protect herself and that Wimberly asked an investigator 
to erase the recording of Wimberly’s statement. A prosecutor may not argue facts that were 
—ned by the evidence. See People v Unger, 278 Mich App 210, 241; 749 NW2d 272

In her closing argument, the prosecutor acknowledged that AP initially gave the 
investigating police officers a false story about what had occurred. She suggested that the evidence 
showed that AP only lied to the officers because she had been illegally selling a gun and was afraid 
of Wimberly. AP testified that Wimberly threatened to kill her several times during the sexual 
assault and even choked her. AP asserted that Martin wanted to let her go, but Wimberly at first 
refused. Additionally, AP testified that she initially lied to the investigating officer because she 
was afraid that there would be violence and worried that she might be charged with a crime because 
of the gun. AP s testimony supported the prosecutor’s arguments concerning AP’s initial failure
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to identify Wimberly as her attacker and to be more forthcoming with the details involved in the 
attack. Accordingly, the prosecutor did not improperly argue facts not m evidence.

The nrosecutor also discussed in her closing argument the evidence regarding the 
The prosecutor a cu* cncoested that Wimberly’s statements at that time were

investigator's interview of Wimberiy^ Shseemed perplexed that the
indicative ofgu.lt. idem which Wimberly thought was “bullshit.”
investigator was wvestigati g y ’ whether he had sex with AP, but when

W,h. recording ,o they 
0™?? .rtZer' ““prosecolo, enpl.ined th.t Wimberly', commenr w» not on the recording 

mvesilgmo. had mopped the recording a, Wi„be,iy|. regnee, The p,.*eo,o, . 
remarks were folly supported by the investigator s testimony trial.

Finally Wimberly argues that the prosecutor made improper appeals for the jury to convict

“rSded ,0 Ld.nL ,b.„,J^S^gZ"-
when the case was reopene , as There was testimony that supported the prosecutor’s

position that AP was truthful and had indeed been brutally raped by Wimberly.

With respectw cime ^oPO Wm^rly^conipla^n.^thaUhe^promculomeminded

Wimberly at the tune lived ® f remarking that Wimberly was known in town as a
AP’s home. He also faults the Pr°^"‘ wimbe|y Uved in the same neighborhood as AP,

——-—

Wimberly, which was not at all improper.
Wimberly’S claim that the prosecutor attempted to denigrate him and appeal to civic duty 
Wimberly s ciaim y likewise without merit. In her rebuttal remarks,by stating that he “ vfdenle that Wimberly’s family and AP’s family had

thepro^«^ Aej^abo^^^d ^ serious had
altercations alter the day ’ should reject the suggestion that the evidence
happened. after the incident at issue was evidence that the
that AP apologized to Wimberly g that the former girlfriend’s statements and
incident involved ust discovered that she had been cheated
reaction were inconsistent with a girltnena 011u:ipt nf the nurnorted apology. The prosecutor

rapist. Wimberly explained thath “soewine shit” and telling people he

i «- - ** -

on
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claim that the whole town thought he was a rapjst. For that reason, the prosecutor could argue 
from the evidence that the incident at the store did not suggest that AP had been involved in a 
consensual sexual relationship with Wimberly. The prosecutor’s remarks did not amount to 
improper arguments to convict Wimberly out of a civic duty.

Wimberly has not identified any incidents of prosecutorial misconduct, let alone plain, 
outcome-determinative error.7 Because the prosecutor did not engage in any misconduct, 
Wimberly’s claim that defense counsel was ineffective for failing to object to the comments is also 
meritless. See Snider, 239 Mich App at 425.

VI. SENTENCING ERRORS

Wimberly also argues that the trial court erred when it sentenced him. More specifically, 
he maintains that the trial court erred when it assigned points under his offense variables on the 
basis of acquitted conduct and when it failed to properly articulate a basis for imposing consecutive 
sentences. We decline to address the latter claim of error because we agree that Wimberly must 
be resentenced and, for that reason, the trial court will have to again consider whether to 
its discretion to order consecutive sentencing. .

At sentencing, the trial court found by a preponderance of the evidence that Wimberly had 
in fact digitally penetrated AP as charged by the prosecution even though the jury found Wimberly 
not guilty o|v those two charges. The trial court then proceeded to score Wimberly’s offense 
variables onjthe basis of the digital penetrations. Since Wimberly’s sentencing, our Supreme Court 
has determined that it is a violation of due process for a trial court to sentence a defendant on the 
basis of acquitted conduct. See Beck, 504 Mich at 629 (“We hold that due process bars sentencing 
courts from finding by a preponderance of the evidence that a defendant engaged in conduct of 
which he was acquitted.”). Therefore, we must vacate Wimberly’s sentences and remand for 
resentencing.

exercise

VII. NEW EVIDENCE

In his second supplemental brief on appeal, Wimberly asserts that he has discovered 
evidence that warrants a new trial. To establish a right to relief from judgment premised on newly 
discovered evidence, Wimberly must demonstrate that: “(1) the evidence itself, not merely its 
materiality, was newly discovered; (2) the newly discovered evidence was not cumulative; (3) the 
party could not, using reasonable diligence, have discovered and produced the evidence at trial;

new

7 In his second supplemental brief on appeal, Wimberly again asserts that the prosecutor engaged 
in prosecutorial misconduct. He did not, however, identify or discuss any new incidents of 
prosecutorial misconduct. Therefore, he abandoned any claims of prosecutorial conduct other than 
those that we have addressed. See Martin, 271 Mich App at 315. Wimberly also adds that the 
cumulative effect of the errors warrants relief, even if no one error by itself warrants relief. 
Because we conclude that there was no misconduct, there were no errors to aggregate. See People 
v Dobek, 274 Mich App 58, 106; 732 NW2d 546 (2007).
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and (4) the new evidence makes a different result probable on retrial ” People v Johnson, 502 
Mich 541, 566; 918 NW2d 676 (2018) (quotation marks and citation omitted).

t , . . .w _ w;tnP„ Machelle Hyatt-Edwardsw, would testify that she
Wimberly maintains do„ t0’her ^ boyfriend what she did to Wimberly if her

overheard AP £tote Wimberly did not support his assertion with an affidavit by Hyatt-
SarTs Rather, he supported his claim that he recently discovered new evidence with an

affidavit by a fellow inmate, Terrance Carey.
T W ffiHavit Parev averred that Hyatt-Edwards was his ex-girlfriend and the mother of

hi, chM“

zxs:«;s,‘SrEapr;s »«*» Ar
Edwards.

***** ««i, *^—**“* “.I

<«*«• “ ,lf ZTJSSSSmSSSSSa trial); ft# , »»** »
mTaS 605 606- 585 NW2d 27 (1998) (recognizing that newly discovered evidence must
retdSSe tn orSr to warrant a new trial). On the present record there is no basis for 
concluding that Carey’s proposed testimony would be admissible on retrial.

A statement by someone other than one made by the declarant at trial or hearing that is 
offered into evidence to prove the truth of the matter asserted is by definition hearsay See

AP lied and se" " £i2b£ each independent hearsay

inadmissible un PPntinn See MRE 805' People v Hawkins, 114 Mich App 714,719,r ™ Sra J.Tv:s"»"~•“319 NW2d 644 (1982). Y , Accordingly we conclude that Wimberly has failed to
be admissible under any except o Jidence -s admissible; therefore, he necessarily
eStablr^watthataPS would produce a different result. People v Miller, 141 Mich App 637, 
^43 367W26m (1985)P(stating that inadmissible hearsay evidence does not constitute

evidence that would cause a different result on retrial).

VIII. CONCLUSION

wi*„, h„r id-rrr.:;
of—XTS’S3 ‘ZS. «. ofc* variables wirboa, relyiag « »—

conduct and sentence Wimberly accordingly.
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We affirm in part, vacate in part, and remand for resentencing consistent with this opinion. 
We do not retain jurisdiction.

Is! Jane E. Markey 
fs! Patrick M. Meter 
/s/ Michael F. Gadola

:

-17-



\

Order Michigan Supreme Court 
Lansing, Michigan

Bridget M. McCormack, 
Chief justiceApril 15, 2022

163097 & (129)( 134)( 136)( 140) Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement
Megan K. Cavanagh 
Elizabeth M. Welch,PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, Justices

SC: 163097 
COA: 342751
Calhoun CC: 2017-001453-FC

v

JEFFREY RICARDO WIMBERLY, 
Defendant-Appellant.

On order of the Court, the motions to amend the application and for immediate 
consideration of the motion to stay are GRANTED. The application for leave to appeal 
the November 24, 2020 judgment of the Court of Appeals is considered, and it is 
DENIED, because we are not persuaded that the questions presented should be reviewed 
by this Court. The motions to appoint counsel, to stay, and to compel discovery are 
DENIED.

I o I I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

•sjAtlBQ&i April 15,2022
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Order Michigan Supreme Court 
Lansing, Michigan

June 28, 2022 Bridget M. McCormack, 
Chief justice

Brian K. Zalira 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch,

lustices

163097(142)

PEOPLE OF THE STATE OF MICHIGAN, 
Plaintiff-Appellee,

SC: 163097 
COA: 342751
Calhoun CC: 2017-001453-FC

v

JEFFREY RICARDO WIMBERLY, 
Defendant-Appellant.

On order of the Court, the motion for reconsideration of this Court’s April 15, 
2022 order is considered, and it is DENIED, because we are not persuaded that 
reconsideration of our previous order is warranted. MCR 7.311(G).

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court.

June 28, 2022
a0621
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