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United States Court of Appeals
for the JFifth Circuit

No. 21-30286 Fifth Circuit
' FILED

", June 16, 2022

WILLIAM BAHAM, Lyle W. Cayce
Clerk

United States Couit of Appeals

_—Petitioner—Appellant,
.
VETSUS

TiM HOOPER, Warden, Louisiana State Penitentiary,

Respondent— Appellee.

Appﬁcatibn for a Certificate of Appealability from the
United States District Court for the Eastern District of Louisiana
USDC Ne. 2:19-CV-2157

ORDER:

-

William Baham, Louisiana Department of Corrections # 601802,

‘seeks a certificate of appealability to appeal the denial of his 28 U.S.C. § 2254

petition. In 2012, Baham was convicted by a jury of second degree murder

and sentenced to life imprisonment.

Baham argues that his rights (1) to confront his accusers; (2) to a fair
trial; (3) to effective assistance of counsel; and (4) to due process have been
violated. Baham also alleges prosecutorial misconduct—including personal
attacks on defense counsel, introducing hearsay evidence and false testimony -
at trial, and failure to disclose exculpatory evidence—as a ground for a
certificate of appealability.



#+An applicant for a COA must make “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). This requires
showing that “jurists of reason could disagree with the district court’s
resolution of his constitutional claims or that jurists could conclude the issues
presented are adequate to deserve encouragement to proceéd'further. ?
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). When the district court has
denied the constitutional claims on the merits, the movant must show that

“reasonable; jurists woild find the district court’s assessment of the
constitutional claims debatable or wrong.” Id. at 338. Baham has failed to
make the required showings.

IT IS ORDERED that Appellant’s motion for a certificate of
appealability is DENIED.

ITIS FURTHER ORDERED that Appellant s motion for production
of documents is DENIED

\s\ Jennifer Walker Elrod

JENNIFER WALKER ELROD
United States Circuit Judge
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700

CLERK 600 S. MAESTRI PLACE,
Suite 115
NEW ORLEANS, LA 70130

June 16, 2022
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:
No. 21-3028¢6 Baham v. Hooper
USDC No. 2:19-CVv-2157

Enclosed is an order entered in this case.

Sincerely,

LYLE W. CAYCE, Clerk
B T

¥V
Majella A. Sutton, Deputy Clerk
504-310-7680 -

Mr. William Baham
Mr. Gershon Benjamin Cohen
Ms. Carol L. Michel
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AFFIDAVIT / CERTIVICATE OF SERVICE
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painashps, or capomtions, as desoribed m the fourth sentence of $tk Ui Local Fale 2821 ofther

Willizny Bahan, Petitioner-Apvelbmt
Tan Hooper, Worden, Respondent-Appeilee

Jason ‘s—;:ﬁ‘q i3 A, District Attorney s Offics, Attorney for Respondent- Appellant

/m{ /u/z /éa/p«_/

Willimu Bahzm, Petitioner-Appeliant

d ceatifies that he kmows of no ofher person, sssocigtions of perse 113, foms
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STATEMENT OF THE FACTS AND CASE

"

Boham 19 incarcersted i #he Louzisisnz State Penitent =Y om

Appeal vedaciion of events: On Jamsary 17, 2011, Mr. Bleeks mnd offer were at Frizr

S f T TRt cas SXTF e R
ke, Derrick Lots {nicknamed “Par™
)

“?,.
&

senticnesd to be 2 bar on Jonuay 17, 3011, slone wifh

=,

evening, Mr. Baham and Oliver were invelved in a fight in the bar's men's room, Afler the Tight, Oliver

ielien went separels ways, with Odiver eaving the ber

Bdr. Bleeks was shot. No one 8 the bar sow the shoctin 2. I was lgey lemned fros Frism Tuold

z it PR . s H
. o 255! P2 =33 2-teew FITE 2R3 s 3% o %
afion =t i0 bend Dreteotive Hurst (b ¥as t.‘*_i‘:f'i- 1 i3

m by Deteotive Robert Ponson, which was casings collected by Ms Katlin Wa alsh, the Frise Tuck's

3t = X, = 3 1) ,4' .7 2 T, 3 toss
T interest Deteciive Furst zent Dafociive

o & phaiographic Imsnp,

After that we went — we wonld go and we were frying te falk him o of
it. He wag oo his way thers. ., Wz god to Bufly's house, 15-2 zad Rafiy
; d him aﬁci?ep&' was I the imf"". § meas the oz and they
- Mz and Buffy was shonl to go (}3??‘-?!{59 As we gol ont




16 thru 18, 2012, being found guilty a5 charged. Raham fled a

t Judgment of Acquittal On August 16, 2012, the state trial

mpriscnent without the benet¥ of parole, probation or sus spension of gentencs.
Cn direct appeal to the Louistana Fourth Clrouit Cowrt of Appes! Bahen's sppointed
asserted b srors:

{1y  His right {0 a {air inia! was = bstantially efiecied by the prosecantor’s i
.~

ks ma i AeE10ns aﬁmzﬁﬂ"’ dgaienss {.‘DéL‘*?i‘ and

g fair tniad was viplale ”:’353‘3 ihe i3l court allowsd the jr
if slatemnent mio e j

ué
m
&
1
i
O
o,
T
ﬁ
%
vt ¢
%
W

ihe Lonisiana Fourth Cirenlt Court of Appea! affirmed Baban's comvistion
and serdenice. The court fonnd that Baham had nat shown preqdice s 5 resul of the orogeador’s

13 the objectionable conunents wers not pervasive; (2) the defense obtechions were

amstained, (33 the trial comt instructed the jury that defense counsel &d aothing wiong: md {(4) fhere

wag subetantal evidencs of Baham's guilt such that the verdict swas not attributabls to fie

. et - . 3 - = Py o = 5 PR H SO - S eme £ . _ itk s
statements. The court found that fhe irld court ervad in allowlag fie jury fo review the trmsoript of

Baham's guilt and neither contributed to the verdict nor deprived “2111:31 of a far trinl.
On September 18, 2015, without stafed reasons the Louisisng Supreme Cott dended the pro g2
wiif of spphgation filed by Baham, On Ociober 30, 2015, the Lonisiana Supreme ouit denisd

for rehearing. Baham did nof file an spyplication for writ of cortiorai with the

2




Unifed Sistes Supreme Coust withing ninely (90) days, thus, the conviction and senfencs becomes fing!

2a5E

On February 18, 2016, Baham filed an spplication for pesi-convidion refisf amerling oight

{1}  Felonjous prosscution due to the use of a bill of information to chargs him with

s hez mnony,
gvigense and vouching for witneme é edwﬁm«

{4y  Hiarightic eoufroptstion was viclgted
3 Insufficient 3&&5&:’ spporied the identification of Baham asthe porpetrdion
{6y  Goopshotresidue and DNA tedding wonld exonsrate him;

On "49 enber 12, 2016, the sinte trial courd denied the spolicstien. O December 16, 2016, ihe
Lowisianz Fourth Circuit Conrt of Appea] denied Eﬁ.imm'" October 235, 2016, wiit sppliesticn. The
Lemi E\.Eia;i_,.;ﬂij?‘éfﬁe Conrt denied Bshaa's related writ application on August 31, 2018,

On March 6, 2019, Raham filed a petition for foderal habeas corpns. The Stale's PRDONLE B

Ceurt, Eastern District of Lonisiana denied Pelitioner,

Peditioner now seeks Ceriificate of Appealability (COA) to this Henorable €

&

Vi1
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MEMORANDURM IN SUPPORT OF ISSURS AND ARGIMENTS PRESENTED
Vnder Erf'm =d s progeny, exculpatoy and ﬁnpeanimxmﬁ evidence 8 maferial and ity

sppression vislaied dus process if fheve i3 sny mesonable likelthood # could have sffictsd fhe

e R TE
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i
foad
&
4
ot
=,
o]
=
o

FIALERS 5T

Judgment of the jury. Wewyy v. Cadr, 135 8.C8 1002, 1006 {2016}, The Riooistrate’s
petitioner the full benefits of these holdings ave the premise for this challenge.

The evidence suppressed by the prosscution in fhis cace {2 msfertal under e sondard

Ea) -

'
£

A Axnibhi Unied Sxaie:.-, Supreme Courl's decisions apolying and elsborsting on Brady make clear
7 434 = ! B

=

materiality depends in part on the strength of the government's case. Where the governments case

even gvidence of “relatively minor imporiance” may be 2nough
to change ihe ontcome of the tnal - and therefore be material. United Steter v, Agurs, 427 U5, 97,113
{1976).

Albough this 13 80 old princple of law the Courls b have zzuply by-passed apolication of this

sandard 16 Pelitioner's case. Az a result of this Pelitionsr is reguesting thet the Honorable Conrt of

Appeals review this mafter mew. Although Petitioner’s first plesding may aot have been the mos
eloquent, i camot be said that in the expertise of the reviewing court, that no set of facts can be

LA - ived YN - Z i b A .
discerned which may entifle Fetilioner fo the refsf Bonnl

Amazingly, this case and the tura of the facts do not perfectly match what occured in the
Wearry oase, bui, they do nol nm completely afoul of the Wewmry situation, s there mre many

4

similarities which should hspire a second look af the fnstant oage.
Naotably, in the State of Louisiana, which is bound to the protection set forth in the Constitstion

of the United Sides pnrsuant the Supremocy Clanse, the coded Art. 2004, from the Siate's Civil Code

movides thats

“any mdgment obtained by fraud or il practices may be anmali=d *

[k

o



inherently subject to the 6* Amendment's Confrontation Clanss, -

t < . -
. ' " . |

\

As the petitionsr sufficiently wet forth, said Article is not limited to cases of actual frand o
intentional wrongdoing, but = sufficiently broad to encompass all sitnstions whersin 2 judewent is
rendered through sane improper practice or procedure. Kem Sevrch fne v, Skeffidd 434 S0.2d 1067
(La. 1983).

n L’ﬂ‘e record of this case, t%u_a record bears that, Frosecolor Napoli committed m iscazzdﬁf{ by
knowingly having witnesses testify falsely and further were allowed to give dama_g;ﬂg‘heamajf '
testhn (a;;y. In addition thersio, Detective Robert Pouson misrepresented W hig ieslimony {hat nothing
significant existed, except be spoke with Friar Tuck's bartender Kaitlin Walsh, whe coliected ﬂa-e- shel)
casings from the scens in towéi, to keep them fram being kicked around by pec;’:i&—euiaide, {Tr.” .‘
Trans., pg. 26, 24-25). This officer did not get any identification information from anyoge,

Mext, witness Detective Kevin Willimms, (Tr. Trans., pg. 31), only alleges he spoke to the f‘riar

R

Tueks bouncer Mr. Damell Laswsnce. Who alleges Mr, Lavwrence stated to him YWHI” shot Mesks,

"This sounted to lestimony which would tend Lo carry the weight of proving guilt, and as such was

In aseriew of statements My Lawren ¢e, gave statements which tended to provide motive and the

*
.

precursor to the witinraiely tragic ontcome.  According Lo Mr. Lawrence, Errol told him someone was
fighting in the men’s room. He proceeded to explain that one of “Vi1Is” friends tried to keep him out

by blocking the door. Will is alleged to have sal of the bar and finished a drink. He testified that affer

Wil left, he heard gunshots. At this point, Mr. Lawrence was the only ons en the bar's porch and never
saw anyone flesing, he simply spoke of just seeing Eirol laying on the ground. (Tr. Trans. py. 143-1445),

Detedives reviewed the video in this case and concluded that the video showed nothing

significont, And this aliens with Det, Hurst satement, He had no dew depictions from the video, he

velied on other inform ation.

Names came later, video did pot specifically show who was who (Tr, Trany pg. 38 33-36)

3



o (]
Det. Hurst alleges that Robett Lotz gave him ’@‘ili’s real name (Trans. pe. 59). The 1:~,bue here is one of
the necessity of being able to ézénfmnt ﬁd cross-examing this person pursuant the 6% Amendment and
the holdings in Davis v. Alaska,
In providing his verbal narrative, D Lawr;ance stated that Robert Lotz called Austin on
celiphone {Tr. Trans. pg. 155 i:a 156}, who never meﬂﬂ(ms anv names Lo Austin or Austin to police Jan.

17, 2011, o dmzrsz tmﬂ Petiimner argues here that, Mr Robert Loiz dic not testify and much of the

)
;—‘- 1

information leading to any :mmm-‘ came from this person, i‘iixa{w . Heberts, 448 U5, 56, 63 (19803 i
confrontstion and hearcay viai&%ims irxvciving Bir. Baham's 6% Amendment priviteges. In fact, Mr R.
Lotz's nephew Dervick Lotz stated; He was told Wills name by hin, be dido't know his name {Tr. Traus,

b, 1673,

In review of the argunients alveady presentsd where this fuatter wag presented in full] there are:

1} citical inconsistencies, .
2. there are instaaces where the testimony cannot be reconciled with the evidenc a ad

3} whers the testimony goes completely afonl of the evidence, Mr. Marks was allowed to
falsely declare before the | Juwy, Vf}!]iﬁ uncker oath that he did not know Pop or Ruff.

Areview of the record, the reports from the pre-teial record and the Facts of the pase show this
estimiony wag known to be false the moment it came out of the witness's monih and the prosecution,
using this wilness to make iheir case did nothing to corvect the testimony. The Governmeni's case
syaingd Bahaw was not s-:trcﬁg to begin with, even without the sappressed evidence to wndetmine it.
There was no physical evidence beyvond shedl casings. The governments case instead depended on
ém;:e purpmtad syewiinesses and would be co-g eiendants who allegedly claimed that Baham was the
person who fired the shol(s) which took the life of the decensed

I the daie's case was so strong, why would the Stats withhold evidence that midiiple wilnessey

deseribed someane ¢lse as being the shooter, and that person wore a red sweater? Those witnesses

declared that they saw someons else other than your instant petitionsr running away afler the shouting,



The sharing of this evidence with a jury takes on a new meaning i Louisiana becanse, had
petifionst been tried under the 6% Am edwent premiss, he only wonld have had t§ convines 3 single
juror to voie a different way, Despite petitioner miaintaining kis innocence, e onty had to prove to that
single juror that he was not guilty of the grade of offense charged. That could have been achieved had
the State not suppressed and redactsd crifical evidenes necessary for the alforney represeniing
petitioner as an accused preparing for trial, to prepare a defense making use of the suppressed Brady
material,

The United States Supreme Court hag long held that “the special role played by the American
i?msec{itﬁr i the seareh for tauth in criming trials, “Strickler v. Greene, 527 U5, 263, 281 {1999); ses
. (proseculors do nol merely represent “an ordinary pariy to a coniroversy” (quotation omitted)} The
goverament's interest ... in a crin ingl provecution is not iat it shall win a case, but that justice shal] be

done” Bergerv, United Stotes, 295 U8, 78, 8% (1935), it is thus “as much {the goveroment’s} duty to

refrain fiom impmpé_r methods calenlated to product a wronghitl conviction o it ts to use every
legitimate means to bring about a just one.” 14,

I B;‘ady, the court held that the government's suppresuicn of evidence ﬁa.wfai‘)’ié to a orimins
defendant \fiajai&s dire process where the evidence iy material to guilt or pumshment. id at 87, see
Smith v. Cain, 132 8.CL 627, 630 (2012} (Under Bradhy, the Siate violddes a defendant's tight to dus
process if it withlmfds evidence that is favorable to the defense and material to the defendant’s guilt or
pumshment.”). The “overriding concersy” cf the Brady Ruls is “the justice of the finding of guili”
Agurs, 427 U.S. ot 112. Brady protects defendant’s fair trial rights by “preserviing] the criminal inal, as
distinet from the prosecutor's private deliberstions, as the chosen forum for ascertaining the truth about
&rim'mal accusabions.” Kyles v. Whiley, 514 U8, 419, 440 (1995) And cowt's must consider the

cumulative effect of all the suppressed evidence favorable to the defenge, & yies, supra, Wearry, supra.

What needs to be brought to the forefronl of the nstanl recond and the Honorable Cowrt's



considerations is the fact that the materiaiity nquiry is not the seme a3 5 sufficiency of the evidence
test, See (éfﬁe.ﬁ', sopra. At 434-35 & 435 0.8; Siricder, 527 U.S. 'ai 290). Mor is the question one
“whther the defendaﬂ’: would more likely than not have received a different verdict with the evidencs.”
Kyles, 514 U.5. of 434, The question instead is “whether the likslihood of a different result is great
enough to ‘underminef] confidence in the onicome of the trial™ Smifls, 132 S.CL al. 630 {(alisration in
erigonal) {guoting Kyfes, 514 U.S. & 434). A defendant accordingly “can prevail” on a Brady claim
even i ... the nndisclosed infonmation may ol have affected the ury's verdicl, © Wearry, 136 9,08 2
1006 n. 6. Al thal is necessary is 2 “reasonable iikeiihood” that it wonld have.
Mr. Marks had hig statement read and Si‘f?{? to the Jury because it places him on the scene in the _

“blue vehicle” with Mr. Robert Lotz, another person who never lsstifisd. The stetements he makes,

says, “he dow't know Pop or Rufl, and met them thai night (Jan. 17, 2011, (Tr. Trans. pg. 221), is
contrary to the stale's entire case.

The suppressed evidence of the aliernative shooler dressed in the red sweater coupled with the
suppressed evidencs and accessibility to other crime scene witnessss, Baham was deprived of his most
critical epportutity to put Forth before the trial jury a much stronger defense, Baham would have been
gble to challenge the very core of the state's case and pointed to a convineing alternative perpetraior
who could have commitied this crims as the witnesﬁes (who did not have self-interests with avoiding
charges) have so alluded These statements place another af fhe crime scene, fleeing before police
?A‘r'ivéd. And savemi of the witnesses provided similar acvounty of this alternative perpsirator and his
acfions which incite the belef of ‘p"mbablg guilt. It has not besn unhsard of for the government
agreeing at post-conviction evidentiary hearing that “when an eyewitness says someone else did i, that
is core Brady material’) Lembert v. Beard 537 F. App'x 78, 86 (3® Cir, 2013}, Brady and Kyles, 514
U.S. af 445-43.

f

Applying these principles in the nstant case, Detective Hurgt identified someons other thag M.



_B.ai;zm as tne shooter from the video. ii ﬁx 18 { i

18 the person "‘an}’ L*c«t ntc a ﬁg,hi with, not Mseks.

-

¢, the Magistrate has taken the position that petitioner
dhonld L‘, found or dt-“-{l'ieu iy without a-ﬁzi and fajr trial. Detective 7. Frait,

@ Tl

-(ﬁmcfy m m‘ez*iai} fmm a person that saw the z,hoota' and gave a f]eacﬂytmn of hiin which corrobor ated

took the stdsment

Mr. Derrick Laiz as tne guy wath red yweater and certain head shane {Tr. Tlans. pg. 1713, Dona!d Oliver

Througlibut ihis case we f‘md that, petitioner had no reason to want Lo hamm Meeks the victim in
2 : b MR

this case. So, al this junction in the case, the proper question before tfne Magisirate s ool w;ge‘}]gg-

?

petitioner’s cia}ms should be dism‘sissed a1 .meﬁij s, The adna} questmn buiare ij*ne cowrt or winch :

should be wnmdﬂ eii from the em ding or from an expax;c}sg record is, “Whelher Willian Baham is

even the actual shooter in 'this case? Because i not, all the facii;al and constitulional debrivatiuns are

7

of the g rentedl | nnpﬂﬁaﬂce before, they all worked Logether te depme me wmao person- of their Hberty

‘A

for a crime comm;‘ied by another, Aeen A

. ( R S

N > = Ual W . =, 3 N ep N . > “'a
o show the prosecution’s use of pecjuwry, cantraryto thelr te%imon tie video in the
b . ‘ 1Y, £ R

.,

dow, -/ )

1) The'bouncer gave false tesiimony becaezse no one bwke np ﬁze fight

Z.3 El“f‘{ﬁ Meeks never came to the men's roém; :

N

3.3 This witness never saw 2 a gun, the shooting, nor knew any of thes'e pemie bsfors that night
(Jan 17, 2011); and that was ucnwdsd toand :

4.3 Mr. Oliver doesn't know Mi;chg‘!{ Marles.

fﬁ

Therefore, prosecution knew th égy w: ness (es were going o t%ufv faiqyiy He kﬂew Mr. Marks
was going to perjure himself wiuch i whv he wonld aof . give ium mmunity or assert his §
Amendmeni privileged. Mr..,Pelfry wai not at Friar Tucks Bar, he is a witﬁ@;ﬁs directly mpounding the

hearsay natire of the state’s case. No one actually saw who shol M. Meeks. Lawrence heard this,

Olsver heard this, and Derrick Lotz heard this from the only witness who never shows up lo testify-

~

L]
7

£



Robert Lotz. Detective Hurst never foi}omed Det. Desmond Prati's w:iuess infdﬁh’ﬁimt The F1 1ar

'

Tucks Bar videos discloss a guy with @ hat shooting victin Brrof Meeks, dﬁd Lam» Brown handing ihat

PERsol sez‘;z:—:sihing. The pi‘cs‘ecntiuw’])eteetivea simply chose to go with the simpler case.

Since the Supreme Ccuﬁ. decided Moaney v. Holchan, 294 U S 103, 55 8.Ct. 340, 79 L.Ed.Zd.
791 (19353, it has bée-n fim{iﬂy established that the prosscution’s kn&wing use of perjured testimony, or
of fabricated evidence, as well s its Tailure to take remedial messures to mitigate the damaging effect
of such testimony and evidence, violates the Fourteentk Amendment's {iwe Process Clouse, See:
ddiiizr v Pate, 386 U.8. ]-?, 87 S.CL 785-788, 17 L.Ed.2d 656 (1967);, Pyle v Kunsus, 317 US. 213-
216, 63 3.CL. 177-179, 87 1. Ed.2d 214 (1942).

In a previous filing Mr. Bahaw snbmitted n%-i%i ebigined evidence {a ‘%{awsayaz;a“ clipying)

frem._a relative, w iich_coniaing mlormation M

1l Marks wag pros ectted Tor commiiting

grandum of Law). This 1s additional

- perfary i bds trial {See Aitached docrment to ﬂai;eas : Bilex

information which the progecution i this case ‘nm: withheld ali along despite ity eﬁ‘:ica!iy nﬁ;aﬂdated
duty luadétﬁ{a to disclose such nformation even afler tial

Amazingly, the Magistrate mentions nothing of this, The prosecution, bui pr'(}e‘seci;t}i}g Bitehel]
Maks for the comnission of perjury in the tria} of this caxe, thal means thy the prosecubion believed in
-this so much vitil it through all is rescurces behind progeculing Mr. Marks after tried but NEVER
discloged this to petitioner as 8 matter of eihicsal obligation and the ongoing ui)ligaﬁon to reveal Brady
matenal even alter the Tact of a trial,

This cleady egt‘ahiiﬁhes why prosecution would not give My, Marks mmmunity, and that he knew
this wilness was giving false testinony 4 the trial itself. Again, hns is - rdiuicti evidenece that the
prosecution kﬂowmgiv used Talse testirnony in order to secure the conviction lmder challenge. The
Magistrate should ve-review this matier with an eve slighted towards Justice, not simply affinuing a

conviction and/or gentence. Befors frial, the prosecution had already recorded a phons conversation of

U




Marks and his giflfiiend; Marks had ust come from being firced fo give an audio statement and was
alveady in jail. (Tr. Trans, rg. 162 io 108),

Fusther, prosecutor Ng poli was clearly awars that there wag g report overflowing with the nam s

and identities of the witnesses never brought to court who actually did ses who the shooter was whom

shot Mr. Mesks. These undisclosed witnesses and give adetailed deseription of that shootsr, {Tr. Trans.
pg. 79 0 80). This information had bean taken down by Det. Pratt. In ordes to stitle the aconsed efforis
to prove that e was not the shooter in the instant case, the State-Actors deliberately Scrstched out
these namey becmse they were in direct conflict with what his witnsssey were going to aiiege._

Counsel Fuller identified the report and whal i contains {Tr. Trans, pg. 81 to B3}, tate objected
and trial judge stated counsel was not entitled to witnesses names or statements {Tr Trans, pg. 83).
These siafsments contain favorable material to Mr. Baham's defense of innocence. Stl).the state failed
to fum them over, even after discovery had been filed, This would constitute violations of Brady v,
Marsland, 373 U.S. 83, 83 8.CL. 1194, 10 L.Bd 24 215 (1963}, gee also Gigie v. U8, 405 U .5, 150
to 134,92 5.¢1. 763 10 766, 31 LED.2d 104 (1972}, which reguires disclosure of evidence vegarding
the credibility of the witness that may be deferminative of guil or innocence, Citing; Napue v, iilinsiy,
360 U.S. 262 to 269, 79 5.Ct 1173 to 177,3L.Ed.2d. 1217 {19559} which holds;

“Non-disclosurs of evidences affecting credibility constitutes a demal of Dye
Process.”

Under Brady, evidence i material, if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have beeg chfferent.

A ressongble

probability ix a probability sufficient to undermine confidence in the outeome.
. i

US, v, Bapley 473

U.S. 667 to 682, 103 S.Ct. 3375 t0 3383, 87 L.Ed.2d 481 (1985), which holds:

“Taken logeiher, these undisciosed items wonld not only radically have affecied
the defense at petitioner's tril™ .

Det. Pratt’s witness mformation conveys, but would in their tetality, have afTected the entire truth



-undey Bugfey, supra The coud holds 2 clear and convineing evidencs ie

gathering enterprive before the court. Under Schlup v, Delo, 513 U.S. 298, 115 3.CL 851, o 862, as

st which challenges the
confidence in the outcome,

This non-disclosure and the videos of Friar Tucks Bar, clearly exonerate Mr. Baham. As a result
of the prosecuiion’s suppression of exculpatory evidence of the actua! perpetrator, the wrong person
stands couvicted of a crime which the prosecution has footage of another comifting. The stals
admittance of falge perjwed testimonies, and the commission of frand upon the court are the pliars
which told up this erroneous conviction. The record bears that the trial Judge never read Mr. darks
statament befors admitiing ¥ into svideace and nor befm‘g allowing the jury to have it for deliberations
(Tv. Trans. pg. 102 to 109). Sl the Siate had the court force witnesses Derrick Lotz and Mifchel}
Marks to testify falsely. Lo, RS, 14:68, and R.5.14:121, See: State v, Newten, 328 So.2d 110 (La.
1976}, InreFParker 357 S0.2d 302 (La. 1978).

Further, Det. Hurst febricated his testimony, Darmell Lawwence fabricated his testim onry, Dameon
Harris, Mr Buham's Uncle, verified Det. Hwst cormmitted perjury because a wartant was issued snd
there are some clothing taken fom My, Baham's Grandmother's home. These items were admitied into
evidence afier Mr. Baham's irial, which is also contained in Det. Hursi report. The lingering questions ~
are: Who identified Mitchell Marks? Mr. Napolil, who did My Napoli show picked Mr. Baham from
the oniy evidence of the crime (the video)? He didl. Therefore, Mr. Napoh transgressed against trial
court orders to, not deal with any issues that affects Mr. Marks 5 Amendment right by invelving him,
Mr. Napoli, read an wnadmitted statement Lo extablish guilt against his frandulent comtentions that, this
withess was only admitied for identification purposes. (Tr. Trans. pg. 271 to 279).

Becanse Mr. Baham could not l'ecei";re a faw trial due t§ presecutions misconduct this case must

be reversed, for a new trisl. In conclusion of prosecution m isconduct, Mr. Napoli vouched for its

witnesses credibility attacking defense counssl, diacking defense failure to put on Grandmother, who




Winship. supra; Hem Sesrch v. Sheffield, supra, Herrera v. Coliins, 506 U.S. 39010 399, 113 8.Ct

833,122 L.Ed.2d 203, and Medina v. California, 505 U.S. 437, 446 to 468, 112 S.CL. 2572, 120
LEd.2d 353,

My, Baharn contends tral his right to confront his accussr was violated,

Prosecutor Napoli introduced statements through the perjured festimony of Det. Robert Hurst,
of the person; “Robert Lotz”, who allegedly gave eritical information that supposedly implicaiss My,
Baham. Only Det. Hurst alleges what: Robert Lotz stated Howsever, other wiinesses like, Derrick Lotz,

hig nephew. Who was threalened by police, prosecaiion, and his family, mention B Lotz too. No

names othsr then that were given (Trane. pg. 155 to 169). The date's suggestion through Det. Hurgt, s

2

this is where hie got Mr. Bahan's address or identification buf ihis detective clearly stafed; “he did not
. .
executs 4 warrani, because no one could give him that mformation” (Trans. pg. 72 to 74). Wha was

vital about My Robert Loiz is thal, state’s witness Mitchell Marks had 2 previcus inadmissible

stafement read to the jury against his $* Amendmens privilege that; “aﬁége@ he was in the car (blue)
with Robert Lotz {Ruff), and Mr. Baham was i the truck; (white) with Derrick Lotz {Pop) (Trans. p.
170, 218).

The R.5. 15:49.9 — S01{B)1) requires that prosscution give prior netics tiaaé. ity witness will not
appear to testifv, and give peti‘tioner a prior opportenity to cross esamine that witness, Ohio v,
Boberis 448 US. 56, 100 m 2531, 65 LEd 2d 397, Crawford v. Washingion, 466 U.S. 668, 104
5.C 2052, 80 L.Ed2d 674 (19?33. State continually introduced “iestimonial communicstions” of
wilhesses kKnowing they would not be testifying. Mr. Re.)beﬁ Lotz was for the purpose of imparting guilt

of Mr. Baham in this crime, throngh Mr. Maiks, Det. Hurst, and Gregory Pelfrey.

i1



o @
(A).  First, Mr. Gregoty Pelfmy aileges hie overheard Mr. Baham confessing
to crime {Tr. Trans. pg. 238 to 240).

How did he know “Will's” name, and thal hiz charge was still open? In coutinuing, Prosscuter
Napoli never sel a foundstion to adinit Mr. Gregory. In this episods, the govermment's counsel is
equally fanlted for net having correcled counsel’s deficiency and for violating defendant’s basic right to
confrontalion. Petitioner was denied hiy vight to confront the witnesses against hiny as well as the need
for an objection during this procesding wherr the State miroduced hearsay evidence as the trh of the
malter asserted, therely violaiing defendant's right to confiont the evidence agamst hin. These failwres
together deprived Petitioner of a fair trial and denied him of the epportunity to present a ciejeme
Therefore, “canse should be found for defendant's default in light of counsels deficient periormance”
Seer Murray v Carrier, 477 U3 478, 106 8.Ci. 2639, 91 L.Ed 2d 397 {1986). Hence, f}ais cowt should
be refluctant to Pe”uh(mer’ﬁ misiakes mm:}e by his atlorney. Whiteker v, Assoc Credit Services fne, 946
E2d 1222 (67 Cir, 1991); Stafe v, Knight, 611 So.2d 381 {La. 1993) {Justice Watson J: “The Failures, if
aiy, may watrant aftetney sanctions but any such fathires cammol imputsd to the accused.”). Pelitioner's
claim “is transparently of the variety falling withont Stene v, FPowell, 428 U.S. lti{S:“: (1976) since it
aitempts to measire the breach of aright arising under the confrontation rather than preseating a elaim
primarily relying on the exclusionary or ancther Judge-made rule” Cf Siane, 428 U.5. 493, 96 $.Ct.
3’{132 Kimmelmaor v, Morrison, 477 0.8, 365, 106 8.CL. 2574, 2583-87 (1986).

Ag held in Kimmelman, supra, it is the State that wes required to give the deiermam‘ t.mm:.ei
Therefore, the State is a fault for not ps.*wi(li,ng Petitioner with an advocate for his cause. OF comse,
this means fault must fall on the State or with no one at all. This is especially true when we congider

that w a targe majordy of the cases defendant are unavwre of counsel’s failurs until they secure the =id

-of another lawysr, Geusrally, tnw do uot know that trial counsel's psrformance was deficient until they

have talked with other to proceed in pogt-conviction proceedings. 1t is in fheir vesearch for PCR fhat

12



was ot given a prior opportunity to cross examine Robert Lotz, where stabe knew it would not allow
hin to testify. Further, without this presence af trial, Mr. Baham could not defend against any hemsay
statemients made regarding him (R. Lotz) which impacted his guilt.

It was never verified by any ofher date witness that, Mr. Baham was observed shbot'mg “Mr
Errol Meeks” viclim. To weatify Mr William Baham in this offense, clearly mpacted the jurv's verdict

of guilt beyond = reasonable doubt See: Harper v. Ky, 916 F.2d 54, 57 (1950), Monachelli v.

ES

It

Warden, 884 R2d 749, 745-755 (1989}, For example, D. Oliver never witnessed it (Tr. Trang. p

G

36), D. Lawrence never witnessed it (Tr. Trans. pg. 217}, Detrick Lotz never witnessed it {Tr. Trasns,
Pe. ¥ Mitchefl Marks never witnessed i, and Gregory Pelifey never witnessed it {Ir. Trans. pg.

181 to 191}, Furfhier, tn violation of Mr. Baham’s right to confront and cross examine his accuser, La

Const.,, Art. 1 § 2 and 13; U.S. Const, Amend 6 snd 14. See: Duncan v. Louidana 391 U.S. 45, 88

5.Ct 1444 (La. 1968); Malley v. Heean, 378 U.5. 1, 84 S.CL 143‘:}, 12 LEd2d 653 ( i%’i); inre
Giiver, 333 U.S. 257, 60 S.Ct. 499, 92 1..Ed.2d 682 {1 948}, and Palwder v. Texas, 380 U8, 4090, 85 -
5.0t 1063, 13 L.Ed.2d 925 (1965). Not overwhelming evidence existed of Mt Baham's guill,
therefore the mmnerons mbroductions of hearsay testimony, prejudised Mr Baham's frial, where
prosecation mtroduced; Darrell Lawrence;, who called the name “Will “through Det. Maggie Darling,
bui couid not say where he got it or thd he vaw “Will” shoot anyoene (Te. Trans. pg. 143 to 1435),
1dentification iy whal prosecution sought to establish. The vidsos wers obviously insufficient to
wzed this end, The prosecution infroduced more “Hearsay” testimonies (Dr. Marianua Sanomirski, Dep,
Coroner, Jefierson Panish) to ies-:tifg to another doctor's repurt {Dr. Cyunthia Gardner); See: LSA-R.S
15:501(B)(1}, not that it was relev'ﬁ;nt, but that it way only the stafes intent to support ity witnesses
credibility to the yury. Mr. Baham had no way of confronting the person (Dr. Gardner), who did the
report, as to what she meant by some of the things she wrote (Tr Trans. pe. 118-119). Further,

prosecution itroduced Mr, Gregory Pelfrey, who could wot be disputed, where date illegally soughi

14



prisonters help fo progsecute My case, :with phone tapy and waking wituesses, only for the putpose of
wdentification to estsblish the guilt of Mr. Baham. State introduced Det. Robert Hurst, the lead
irvestigator, who received imformation identifying a person other than Mr Baham, inferviewed by Det.
G. Pratt (Tr. Trans, pg. 79-81). That svidence was withheld and the state never showed the nit;th'mg
collected. At the end of Mr. Baham's frial, a special hearing was had to accept clothing from the NOPD
Ceutral Evidence and Property Records (Tr. Trans. pg. 299-306).

Br. Baham argoes that, becmuse @ could not be edablished that he shot and killed Firol deeks
and sate introduciion of “hearsay” testimonies on the issue of idettification, it violated Mr. Baham's
right to confront his aceuser “Robert Lotz*, which is not harmless as it does affect Mr. Baham's 14
Amembném Due Process Right pursuant to the U.S. Constitution, to a fair trig. This case musd be
reversed.

Ii is for furher consideration of this Honorable Couri, bevond what the Magistrate has
responded to, that Mr Baham maintains his contention that his right to a fair inal was violated when
Ve tt’iél court abused iz discrelion violating Mr. Baham's Dae Process when it did not sequester jurors,
allowed the State to direct jury's verdict by frand, imposed wo remedy for the State withholding of
Brady evidence, nor required accountability from the State for having interfered with Mr Balan's
right to present a defense. These acty, either individually or collectively have deprived m innocent
man of ks freedom and cause him to suffer the rigors of illegal detainment in Stats custody,

Standard of Review

In the instant case, the trial jlidge abused ity discretion violating Mr. Baham's Constitutional

nght to a fair trial, when he allowed Mr. Baham's jury to separgie and retwm to their own honres, after

hesting numerous state wilnesses festim onies (Ir Trans. pg. 90), without being sequestered as

mandated by La. C.Cr B Art. 791,



Fist, a Judge hay inhevently power io assure dignity i the Judicial Proceeding being
mainiained with integrity, expeditiousness, orderly and in mamer that seeks Justice. Le C.Cr B Art
I7, State v. Mims, 329 S0.2d 686 (La. 1976). The irial Judge has a wide range of discretion, that wijl
not be disturbed absent clear abuse. State v. Mitchell, 275 So.2d 98 (La. 1973). Even thongh the court

has this diseretion, it does not comes without fimitations due to Constitutional restrictions,

Articie 797 reads pectmently:

(A} A jwy is sequestered by being kept together in cnarge of an officer of
the court, so as to be secluded from outside communications. See: State v,
Luaguette, 275 So.2d 396 (1973}, State v. Craighend, 114 La 85, 38 30. 28
(1905); and State v. Thomas, 765 La. 550, 17 So. 814 (La. 1944).

The jury sequesiralion procedures and non-ingtructions smployed by the trial court failsd to
properly insulete the jurors from extraneous inflnences, or the possibility thereof, and at no time did the
trial cowt achere to the mandatory instructions required in all criminal cases, See, Hale v, Unitad
States, 435 F.2d 737 (1976). The the ocality of Orleans,  city seadily on the rise n populaiion and
serious Telony erimes, where conversation of non-juror third parties and Jury members more than likely
resulied in the jury verdict being based vpon, and affecied by, influences extraneous of the legal
evidence idroduced at trial.

La C.Cr.E art. 791 C provides that “Tn non-capital cases, tiz§ Jory shall be sequestersd after the
Eowt’s charge and may be sequestered at any time upen corder of the court” The purpoz:e-cf this
instruction is to mzulats the jm‘@“; from msbzi(ie influence, or the possibility thereof, and to insure thai
thesr verdict will based upon the evidence developed al trial, State ». Parker, 372 Se.2d 1037
(La1979). Due process reguires that the accused receive a triad by an i partial jury free from outside
influences. Sheppard v. Maxweli, 384 U.S. 333, 362, 86 5.CT. 1507, 1522, 16 L.Edld 600 (1866),
Stated differently, “the right to ajury trial gnarantees to the criminally sccused a fair irind by a pane] of

impartial, ‘indifferent jurors’. The failure to accord an accused a fair irial violates even the minimal

16



standards of due process” Imin v, Dowd 366 U.S. ?17, 722, 81 B3.CT. 1639, 1642, 6 L.Ed.2d 751
(1961).

Petitioner srgues thal he was deprived of due process becanse the Jury was swayed by
influences outside the courfroom, it is the duty of the Court to mdependently review the f1ial records
and hold an evidentiary hearing with members of the jury pressnt, so that fbéir testimony will be heard
that their verdict was not based upon the influence of third parties to convid an alisged vielent offender
as & having committed second degres murder, that 1t is believed {o have octumed subsequent o a fight,

When joror miscondiet concerns influences fram ontsids sources, the coraplete faihure to hold a
hearing constitutes an abuse of discretion and is reversible error because a presumapiion of prejudics
arises when the trial cowt Jearn of such influences. United States v. Fhillips, 664 F.2d 971 (5th Ci
1981}, Marsitedl v. Uniied States, 366 U.S. 310, 312, 79 S.CT. 1171, 3 L.Ed24 1256 (1959). The
wradiional mule i such cases has been that theve must exist a nexus between the community prejudice
and jory prejudice; there must be a showing that “prejudice found iﬁé way info the jury panel”
Posnplin v, Mason, 364 F2d 1, 6 (5th Cir. 1966).  Several Supreme Court decisions have fashioned
the prnciple thad in cerlain exirewme circumdances where thers has been “mherently prejudicial
publicity,” M cWillioms v. United Siates, 394 F2d 41, 44 {8ia Cu. 1968)., the actual existence of
prejndice in the juty box need not be shown, ‘ |

The conrts further holds, “it was nol necessary to com plain of injury, evidence of the fact in \the
record was sufficient to justify the cowrt's taking action with reference to i, reversing any caée with
such posture placed upon the conviction or trial proceedings. See” Craighead qpra.

My Baham further argnes brial court abuse of discretion, in that it aiiowed state to f:mldu}ently
direct Mr. Baham's jury verchct Sullivan v. Louisiana 508 U.S. 275, 278 (1993 ). At the state's

aitempt to introdiuce Derrick Lotz and Mitchell Marks as witnssses, objections were lodged (Tr. Trans.

pg. 10Z to 109). State frandulently alleged i was introducing them only for ths purposs of



® @
wdentification (TF. Trans. pg. 102 to 106). Defense offsred that sate give these witnesses invmunity or
that the courd msirud the state, on its. questioning of thege wilnesses as to ther hwolveuieﬁ!,, not
conflicting with their Fifth Amendment vight of silence (Tt Trans. pe. 110). State tejected to issue
mmunity md denied its purposs was anything other than identification (Tr. Trans. pg. 111).

The tnal judgs ruled that, counsels objections ars denied and noled, and that the siats cannol
question these witnesses concerning anything that deals with their involvement (Tr. Trans. peg. 110 to
114}, staling alwo, a8 he allows the state {o read a statement of Mitchell Marks”, “1 have néver read {he
statement”™.  (Tr. Trans. pg. 102 to 109). If the judge had not read what e siatement contains, he
enoneously denied counsels molions fo lomit and instruct stzfe's questioning, because the statement
specifically deals with Me. Mitchell Marks tnvolvement (Tr. Trans. pe. 10% to 114} The trial judge
fucther abused hiw discretion by ailos;ving the prosecution to introduce the statement, reading through it
withont asking questions, and allowing the jury to have this stafement, which clearly directed their
verdict  Suliivan, supra. Petitioner agues thal, Judge admits he never read Me Marks' stafement (Tr.
Trams, pg. 102). 1The never read the statemwent, how conld he know what impact it would have? Siste
knew, because i was his mient fo deceive the court on the ngture of wirodicing Mr. Marks, who could
not be shown in the videos of being at Friar Tucks Bar, nor did anyone else mention Mr Marks, as
being with thew or Evir.. Baham. Only Det. Maggie Darling under the dirsetion of Det. Robedt Hurst
could say, where this witness fits i the investigation, - they did not. Definse objected, advising the
siaternent deals exclusively wath Mark's involvement, (Tr. Trans. pg. 102 to 110},

The Court erronsously denied counsel's proffered reavons snd state argued it did not and was
oaly for the 1dentification (Tr. Trans. pg. 109 to 112). The jiny never heard how Mr. Baham became 2

suspect or how he was involved until the publishing of this stalement to read. Divecting the verdict of

guilt. See: Sullivan, supra Further, trial judge error allowing state fo withhold evidence in violation of

the Discovery Rule, La CCrE Art 716 to 729.6 (2 lid of names blacked out), one m paticular

18



dealing with a direct witness fo the shooting, who gave a vivid description of the shooter (1. Trais. pg.
83). Agmmnst discovery reguivements, the trial jm:!g_g stated thet counssl was not sntitled to this

wnformation {Tr. Trans. pg. 83). The obligations placed upon prosecution in pore-trial discovery of

evidence. On a“Brady Request”, citing Brady v. Marviangd, supra wers established in Washington v.

Vatking, 655 F.2d 1346, 1355-56, (3% Cir. 1981); snd Rummel v. Estelle, 590 F.2d 1214, 1217,

¥

I

Mr. Balram according to State v, Talbet, 450 So.2d 861 (La_‘ 1580}, is entitled to the names and

Jones, 408 so.2d. 1285 (La‘ 1982). The state must disclose exculpatory evidence, even though it has
no tent to use ¥ o toal La TCRP A 718,

iin the instant case, the trial judge interfered in Mr. Baham's defense; where the only issue before
it in pr:gaecuiisn cass-in-chief was i{lk:.f}iiﬁcﬁi(m. To not allow production of & witness siaiement; who
did witness the enime, that is within posssssion of proseculion. Defense objected requesting misiriz),
This case must be reversed, remanded. See: State v, Davis, 399 So.2d 1168 {La. 1981).

In this situation, tial judge did not act peutral to safeguard thal Mr, Baham received in
accordance with the Due Process Clouse, a fair administration of Justice, depriving him of a fair irial,

US.C.A, Consi. Amend 14, in ve Winshin, supra; Dancan v, ippisiana 391 U.S. 145,88 8.4 1444,

(La 1968) Arizopa v. Fulminate, 499 1.8, 279, 111 S.CL 1246, Trial Judge furiher deprived Mr,

Baham of his constitutionally gnaranteed right to the effective sssistance of counsel, United Stutes
Constitational Amendments Six end Fourteen. This case must be reversed.

Kd

*ineflective assisiance of counsg.

Mr. Baham hag no altemative ofher than to maintain that ke remaing the victim of insfTective
assistance of counsel, a violation of the Xixth and Fourteenth Amendmens to the United States
Constitution. Despite the Magisirate's summation, 2 close review of the re-worked arguments in the
previously contested issues reveal better for the Court to assess the claims presentad,

MNow, althoush
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sgme of the avguments remain the same, the cowrt needs 1o ve-rend fhem, becanse trpngh most af

tie arguments remain intact. there @e both sisnificent and imp acting considevations brought to

R 222 =

the foreivent in a way that had not been befove.

S'I‘Aﬁi}ggi‘i OF REVIEW

Upon learning of the Brady violations and the ways in which the State had undermined trial
counsel's development of the defense. The State's knowing and deliberale nge of iaerjwy and sven
manufaciured testimony, defense counsel engaged in no relevant mation praciice fo prevent his clisni’s
conviction. ' -

Instead, defense counsel sought to allow his mnocent client’s conpviction and well-wishes of said
client being able to somehow get the conviction overturmed & soms poirs‘t m the foture. This is the only
perceivable excuse for connsel's actiong. Let the record reflect that these were not the wishes of the
mnocent accused, as he wished to suffer no illegal, unjust nor unweasranied conviction,

The seemingly greatest error suffered by the instant petitioner is having relied upon the so-
called experience and expertise of his defense counsel to secure his substantive federal constitulional
rights through. Here, counsel for the defense not only had mn ethical cbligation, but, in order o
cireumnvent the commission of frand upon his client, he was obligated to execnte the full-measure of his
expertise to prevent the corviction of his client, Defense counse] failed. -

Had defense counsel's requested a stay in the trial proceedings, in order to tshen such impertant
matters as. Suppression of Evidence, Jnjecting Known Pegjured tesimony into the triad Mechanism,
and allowing pegured testimony to go wncorrected, up to the Circwit Court of Appeal on Writs of
review, these actions could have easily altered the outcome of the case, So, for counsel io forge these
options and allow his innocent client Lo be convicted in inexasable. Thers is no wiy Lo reconcile these

deficiencies with trail sirateey. And for thegs reasons, the Magistrale erronecusly determined that the

msiant petitioner is not eligible for Federal Habeas Relief Consequently, petitionsr ix compelled to
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request that the presiding District Judge either teject, tmodify, or order furtier proceediags in this matier
ax justice does 8o raquire.

To make a aiecessful claim of ineffective assistance of counsel, a defendant must show thal hig
counsel’s performance was defictent and that the deficient performance prejudiced hiy defenge.
Siricikiand v, Waskinglon, 466 1.5, 688, 104 8.Ct. 2052, 80 1.Ed.2d 674 (1984). Preindice ix a
“reasonable probability that, but for counsel’s unprofessional ervors, the result of flie proceeding would
have besn different” Jd ot 634, 104 5.0t at 2068 The “benchumark for judging any clamm of
wnsffectivenesy must be whether counsel’s conduct vo nndermined the proper functioning of the
adversary process ial the rial osunot be relisd on as having produced a just resull” fd = 686, 104
S.CL at 2064, Under Siricidand supra, counsel has a “duty to make reasonabile mvsstigations or to

wake a reasonable decision that make particula tnvestigations wimecessary . . . a particular decivion not

to nvestigate must be divecily assessed for teasonableness in all the circumsiances, applying a heavy
measure of deference to counsel’s judzments” 4 ai 691, 104 S.CL. at 2066, However, conngel’s acty or
omissions must uot be “oniside the wide range of professionally competent assistance.”

Whea it 15 apparent that alleged acts of sftomey mcompstence were in fact conscious strafegic
or tactical dectsions, review of these actions must be “highly deferential” Kimmelman v, M orvison,
474 U.5. 815, 106 5.Ct, 2574, 91 LEA.2d 305 ( 1586). But counsel should not be aljowed to silield.lxis
fatlure to wnvestigate sunply by raising a claim of “trial strategy and tactics.” Crisp v. Duckwarth, 743
F2d 380, 384 (7th Cir. 1984). Certain defense strategies or decisions. may be “so dli-chosen™ as o
render counsel’s overall represeniaiion constitutionally defective. Washington v. Wotidns, 665 F 1o

1346 (5th Cir. 1981).

o

In considering a claim of ineffective assistance of counsel, the reviswing cowt mud examine
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counsel’s conduct in light of “all the circumstances™ of the case and from the point of visw of
“cownsel’s perspective af the thne” 5o a3 to “eliminate the distorting effects of hindsight.” S#4 cdlund al

683, 164 S.CL. at 2065.

DIRECT APPRS

Prosecutorial Hisconduct/Personal Atiacks on Defense Cémasei
Whiling ruestioning Mitchell Maks, the prosscutor made numerous personal adacks on
defense counsel. Specifically, the prosecutor repeatedly asked Mr. Marks whether Mr. Fuller had told
hon wot to come to testify, Defense counsel repeatediy objected to the prosecutor's comments

and
guestions. Although the trial court sus;iained some of the defense's objections and gave a cautionary
wstiction to the pary, the admonition was inadecuate, and left the jurors with the impression that it
was entirely possible that defense counsel has sent a message to Mr i‘*ﬂax%{suﬁn‘eﬁg’ﬂ Mr. Baham telling

him not to trial. The prejudicial effect of the prosecutors remarks and question was not outweighed the

other evidence in the case. The Stais's case was wesk, considening that both Mitchell Marks and

]
|
IESUR NG. 4
Derrick Lotz recanted their statements to police and Gregory Pelfoiy's story was uncorroborated. 1i

must be concluded that the prosscuisy’s wmproper remarks and questions substantially affected My

Banam's 1ight fo & Bur trial as guaranteed by the Due Process Clanse of the Fifth and Fomteenth

Amendieats of the United States Constitution, and Article 1, § 16 of the Louisiana Constifution,

At tmial, Mr. Marks recanted the statements which he had made to Detective Darling.* He

claimed he conld not recall stating that Mr. Bahan told him he was going to get his gun and “smaxly”

the “dude” he fought with in the bathroom.? Hs claimed he could not recall teliing Detsctive Datling

The andictape of My Marks' fatement to Detective Daling (evk. S.40) was played for the jury doring Detectiye
Darling's testimcay and, again, during Mr. Marks' testimeny. Trizl trans, pp. 127, 185 (Vdl. 23,
Id. at 188
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® ®
that he went back to the bar with Dertick Lotz (“Pop™) and Robert Lotz {“Rongh” or “Ruffv”), fhai
they hewd shots, and thaf My Bahan aflevward van out and gob i the truck wiﬁa' than. Mr Malks
testified that he didnot have a truck, and that Mr. Baheamn did not get in the truck with him that night; he
stated he made up the story @boul the tuck. He stated he also made up the story about Mr. Baham
having a gun. Mr. Marks festifisd that he told Detective Darling whatever she wanted to hear so he
could avoid a murder charge *

After Mr. Marks recanied his sisiement {o Detective Darling, the prosecutor asked Mr. Marks
whether he t@id this girliiend on the phone from prison thal he was “going to play dumb i
comt,"When Mr. Marks denied i, the Siate was allowed to play the jail tape for the Iy, At that point,
the proseentor (Mr. Napoli) began asking Mr. Marks whether defense comnsel (Mr. Fullery had told or
encouraged him not to come to conrt to testify. * The following collomuy occurred:

MR NAPOLL .-~ Lsn't it a fact that on these jail tapes that vou talk

about h:}*{«-‘ this defense aftorney has been
encouraging you not to come to court?

ME. FULLER: Cbjection! That's a lie! That’s a bad lis! [ have
never seen this man before in my Life!

THE COURT: Whon, whoa, whoa,! This is cross-examination of 2
¥ hostile witness. He can ask him whatever he wants,

MR. MARES:; 1 dow't know that man,

MR. NAPOLI: You never said that on the jail tapes?

ME. MARKS: 1 don't know what 1 said, but I don't know him.

MR, NAPOLIL: Judge 4 this time I would request permission to

play the jail calls as impeachment
Awhile later, the following ocourred:

MR. NAPOLI: Judge, we would like to play the part now about

3 Id at188.184
4 Id. at.185-187.

5 Trail Traos, pp. 155-86 {Val. 2.
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MR FULLER:

THE COURT:

tite attorney.
Yeah 1 would like to hear that part actually.

Well that makes all of us, We all want to hear

(Tape played at this time.)

MR FULLER:
MR. NAPOLI:

THE COURT,

MR. FULLER:

THE COUKT:

MR NAPOLL

ME. MARKS:
MR MAPOLL

THE COURT:

MRE. NAPOLI:

THE COURT:

MR, NAPOLIL:

MR MARES;

MR. NAPOLIL:

MR. MARIS:

Objection!
Excuse me!

L4 Zix

Stop 1! Stop it!

They specifically said that T said that 1 said and that
is clearly no the case.

That's sustaimed,

Let e ask you this. Tan't it true that William
Baham fold you that his attornsy didn't want you to
come to gourt,

No.

Play it.

Wililam Baham told you that his atiorney - - that's
sustained

Judge- -

‘There is no foundation Tor the conversion between
Baham and Fuller.

i would be attorney client privilege. It's sustained.
While you wers ou the docks - - has there every
{sic] been = time when you are on the docks with
William Bzham.

One time,

When he came up to vou that one time didn't he
encourage you uot to come to court?

iNo.



MR. NAPOLID: He didnt?

MR MARKS: No.

MR NAPOLIL: Judge, s this time we would recuest to play that
call now considering that that is directly- -

THE COURT: You can play anvthing that has som sthing to do
with Bahem aud this man, but I cerlainly didat
dida't hear anything that placed counsel Foller in
anty way shape or form. Counsel Fuller wonld not
be bound by anything that his client allegedly told
somebody ¢lze when he wasn't present or knew

ab:out.
MR, NAPOLI: But i'he instruet him you do it though, Judgs,
THE COUET We don't have that and strike that, Ignore that. Be ,
careful. You are gelting ready to sturt treading
water.

{Tape played al this fime.)

MR.WAPOLIL: So when you were on the docks with William he
told you that the mstructions of his attorney wis
for your uot to come to court?

ME. Maka: Neo. I asked him - - [ asked him what was it
because I thought his lawver sentmea
subpozna.

MR NAPOLL: I have no further quastions, Judge.

THE COURT: I want you to put it out of vour head that there was any

wrongdoing whatscever by Mr. Fuller. This witness could
or could not be telling the truth, He may or may not have
spoker: with the accused on this matter. Hig voice iz not og
the tape and for Mr. Fuller to be responsible for something

-this man allegedly had a conversation with this man that we
have not heard. I ask you to taks it with a grain of sak
relative to Mr. Fulier®

6 Id s 202-205 (Vol. 2){emypbasis added).




Afterward, defense counsel fried fo show the context m which Mr. Marks asked Mr. Baham
whether his altorney wanted himr to come to court. The context was that Mr. Marks was handed a
subpoena and mistakenly thought it was from defense connsel On cross-examination, Mr Marks
explained that, one day when he was in court for a probation viclation hearing, a woman walked up to
him and gave him 2 subpoena’ At trial, the fomale Ms. Berthelot, admitied that she gave hir Marks the
subpesna and admitted that she deliberately irted to confuse him, In her closing/rebuttal, My, Berthelot

sated as follows: .

You did tzar how it works i New Orleans though, You heard it form [sie] Mitchel}
Marks jail tapes. And you heard when he got up here he said it too and he pointed at me.
I came into conrt and ¥ gave him a sahpoena. Yeak, I gave Him 2 subpoena, Ceme
te court and tells us whai you knew. But you hear when he goss downstaivs and he
says 1 talked fo Will I asked was it your atforney or was # the State bocapse I

ag I

acimally didn't {alk {0 him. I just tried {0 hand him a snbpoena so he doesn't know
if{ am with Mr. Faller or if I'm with the State. $o he asks Will, Will, vour attern sy
wants 1o subpoena me? He told me to tell you don't fuck with that. Don't go. That's
how it done in New Orleans®

Thus, ihe procedure knew full wel) that Mr. Marks, in his conversafion with Mr. Baham about
coming to court, raised the subject becanse he confused about whether defenss counsel wantsd im to
testify Tor the defense. Mr. Bahany would have been responding to Mr. Mark's mquiry when he told him
that his attomey did not subpoena him and did net want to testify. At trial, the prosecutor deliberately
gave false impregsion that defense connsel had communicated to Mr. Marks, through M. Babhan, that
he shonld ndl festify for the State. In her vebutial argument, the progecutor seems to reveal in having
confused Mr. Marks telling him he should avoid testifying®

Regardiess of the prosscutor’s motivation, the resuli of the prosscuter’s impropse comments and
questions was to andermine defense counsel and the defense's cass. The prosecutor’s actions damaged
connzel's credibility before the jury, cansed the jiry to defense counsel’s arguments. The prosecutor

dealt a “low blow.”

7 Il oat 220 :

Closing Arg. Trans,, p. 86 {Sapp. R )(emphasis addad).

S Mr. Marks could not avoid coming to court {0 testify becruse, as it happened, ke was in jail at the time of the i
Trial Trams. p. 198 {Vd. 2).

o

al, Sen
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Louisiana's jurisprudence on prosecutorial misconduct requires the prosecutor to refiaim from
taking pervonal attacky on defenss strategy and connsel. Staiz ». Bramfield 96-2667 (La. 10/20/98),
737 B0.2d 660, 663, The attack on dafense counsel in ihs present case 1s particularly egregious because
the prosecutor repeatedly suggested that defense counsel had told fhe States withess not to come fo
court Lo testify. This type of prosecutorial misconduct ameusts Lo reversible error.

The United States Court of Appeal for the Fifth Circuit has conclided that it constitite
reversible error for the prosecutor to atiack defense counsel by arguing io the jury that defenge counss!
was hiding witnesses. In United Siales v. Murrah, 888 F2d 24 (5 Cir. 1989), the federal appellate conrt
stated 4s follows: - .

The prosecutor continned with an siack on the defendant and his counsel, charging
them with conduct which border ento obstmction of Jjustice and constituted unsthical
conduct for a trial sfterpey. An ethical trial atterney does not hide witnesses possessed of
relevat and material evidence. The prosecutor’s suggestion thal Muarrah and his counssl
did so must be taken as damaging to counsel's argumet on the facis and the low. Tha iz
2 low blow in any trial, but it is padticnlaly egregious i a criminal case bottomed on
cirentastantial evidence.

Rules of fair play apply to 4} counsel and are to be observed by the prosscotion and
defense alike. No counsel is to throw verbal rocks at opposing couanssl, The court will
not accept such conduct from any lawyer. If anything, the obligation of fuir play by the
lavwyer representing the government i accentuated. “Prosecutors do not have g hunting
ficenze exempt from the ethical constraints on advocacy.” United States v. Bursten, 433
E2d 605, 610-611 (5% Cir. 1971), quoting Patriarca v. United States, 402 F2d 314 (=
Cir. 1968}, cert. Denied, 393 U 8. 1022, 21 LE4.2d 567, 89 §.Ct 633 {1563). In
recognition of the respected position held by prosecutors, the Suprems Court has warpad
that @ prosecutor’s wnproper suggestions “carries with it the imprimatur of the
Government may mduce the jury to trust the Govermment Judement rather than its own
view of the svidence” United States v, Young, 470 U.S. 1, 18, 105 3.Ct. 1038, &4
L.Ed2d 1, 14 (1%85). :

We recognize the onerous burden borne by the progecution in any criminal case, and we
zeek not to dampen prosecuiorial enthusiasm. But as the Supreme Court observed a half
century a0, the government's representative “may prosecute with eamestness and vigor
- - mdeed, ke should do so. But while he may stnke hard blows, he is not = liberty to
strike foul ones™ Berger v. Unitad States, 295 U.8. 78, 88, 55 S.Ct. 625, 633, 72 LE4d
1314 (1935). The prosecutorial comments contained in fils record have no place in the
proper administration of justice. -

838 F2d al 27. The Cout, in Murrah, delermined that the prosecoler’s remark had substantially
affected the defendant’s right fo a trial. In reaching this conciusion, the Court stated that the pertinent

factors to consider included (1) the magnitude of the prejudicial effect, (2) the efficacy of any
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cautionary mstruction, snd (3) the strength of the evidence of guilt. The Court, found that the damagitg
effsct of thews remarks was not neutralized by the irial cowrt’s generic msiructiony, since the
govermment's caze was based largely oun circumstantiad evidencs, 1d. At 28

The magnitude of the prejudicial effect in the present cass is at Jeasl as greai as in, Marrak,
becase, just as in Murrak, the proseculor is singgesting that defense counsel wanig to prevent
witnesses from coming to irial. Here, the prosecator repedtedly asked the wiiness (Mr. Marks)
defense counsel told him not to come to court, and then tried to play a {ape recording of Ihe wilnesss
phone
conversalion which supposedly proved it. Ths tape recording did not prove Mr. Fuller's imrolvema;ﬁt
and served only to create Turther prejudice.

Muoreover, the judge curstive instruction was inadequate and Jeft the jury with the Impression
that it was entirely possible that defense counss! had sent amsssage to Mr. Marks, through Mr. Baham,
teling him not {o conse to trial. The trial court instructed the jury as follows:

I want you lo pul it ont of your head that there was any wrongdoing whatsosver by Mr.

7 Ti;i vitness could or could not be telling the truth. He may or may not ‘have
,:as—x with the acoused on this matter. His voice snot on the tape mnd for Mr. Puller to
be responsible for something this mar asiegeds) had a conversalion with this man that
we have not heard T ask you to take it with o grala of salf relative to My Fuller®

2 g
m

In other words, the judge advised the jury that, even though d°teu counsgel might have told 3y Marke
not to testify, they should Torget about #. By adding thal fie jurors should take the matier with 3¢ "arai
of salt,” the judge is inadvertently telling the jury to consider it, albeit, with some skepticism. The jury
way left to believe that Mr Foller is an unethical lawyer who, behind the scenes, sibverted the
testimony of the witnesses. Under these circumstances, the jury could reasonably have believed that
Mr. Marks vecanted his statemeut to Deteciive Darling only because defense counse! did not want hiny
to testily abouf what he knew. Ay in Murrak, the prosecutor’s suggestion that defense counsel tried to
prevent witnssses from testifying “mast be taken as damaying counsel’s credibility before the ury,
prompiing the juiy to summeanly reject dei“ense counsel's argumenis on the facty and the law” See
Murah, sipve,

In the present case, the prejudicial effect of the prosscutor’s comments and questions was not
outweighed by other evidence ntrodaced by the State, The State's case was weak, congideri my that both

Mitehsll Marks and Derrick Lotz recanted thsir statement to police. Darnsli Lawrsnce, the bouncer, did

10 Id at 204205 (Val. 2){erapbasis added).




not see the shooting and his story which Mr. Marks gave to police insofar as when the shots were fired,
Mr. Lawrence imphied that the shots were fived soon after the fistfight, whereas Mr. Marks claimed that
the shooling occurred later, after My Baham went to his grandm ofher's houss o gst a gun. And while
Gregory Peliiey claimed he overheard Mr. Baham admif that he committed the nrder, there wag no
one to corroborate hs clain. Certainly, theve was no physical evidence to hnk Mr. Baham to the crime,
The shooler could not be ideniified Hom various videotapes, Moreover, the Staie's theory of the case
made litile sense; the prosecutor argued that, even though William Baham way angry with Donald
Oliver, afla “Diesel,” over a fistfight they had that evening, Mr. Bahan shot Errol Meeks, who had
done nothing fo him, suppesedly because Mr. Meeks was at the bar with friends of Diesel ™

For the foregoing reasous, it must be concluded that the prosecutor’s remarks and guestions
substantially affected William Baham's cight to 2 fair bia ag suaranteed by the Doe Procsss Clause of
the Fifth and Fowrteenth Amendmenis of the United States Constitution and Articls | § 16 of the

Lounistana Constitution.

Petitioner respoctiuily requests that in light of the wewments previously presenied, this
Honorsble Cowt tevisit the Magistrate's assessment of this claim. Petitioner is not atempting fo be
rechmdant in his arguments by leaving them mostly ingact, rather it is the contsation of the petitioner
that the Magistrate did not view these claims and their mtetrelationship with one -a&mﬁae; to tigect
unacceptable and unconstitutional realitiss into the trial mechanism of fhis parbicula cave,

The law of the Siate and the Uniled State's probibite the trial jury ima crimiﬂai'case, from taking
nto the jury rooms testimonial evidence to read. On the State level, the stahute governing such an event
speaks in mandatory language. But, the Magistrate seeks to must the mmzdam}f language of the
governing stafute. If the laws which govern criminal trials can be disregarded at will, why do our law
makers consume tax-payst doliars in the creation of thess laws. If a law will not L:-e given the ful}

measure of s intent, them such law should have no legal existence if it will oinly be occasioually

1 See Clodng Arg. Trans, p. 31 (Sup. R).



recognized tirough wit and wWhtim.

it iy petitioner’s remaining cortention that he was Genied a fair trial when the trisl court allowed
the jury to have, in the jury room during deliberations, the transeript of Mitchell Marks' stabsment to
police in which he claimed, asmong other things, that he saw My, Raham with a gun seconds afler the
shooting. Over objections by the defense, the trial court parmitied the Jury Lo take the traseript inio the
Jury roam in violation of La C.CrR Ari 793. This allowed the jury to givs undue weight to the
statement, despite the Tact that Mr, Marks hadl recanted and disavowed the statem ent, despite the fag
thai Mr. Marks had recanted and disavowed the stalement during the irial.

Mr. marks statsment to Detective Darling {exh. $40) was played for the juwy during Detective
Darling's testimony and, again, during Mr. Mark's testimony.” When Mr. Marks testified, he claimed
tiat the statement was untrus. He admitted that he way with Mr. Baham at the bar ou the night of the
wncident aud thet Mr. Baham told himt on the way home that he had been i 2 fight in the bathroom.
Howevert, Mr. Marks denied that Mr. Balmm told hin he was going to get a gun. He denied seeing My
Baham with a gun seconds affer shots were fired”® Mr. Marks claimed how fold Detective Darling
whatever she wanted to hear so he conld avoid a murder charge. Over objectien_ by the defense, the
frial conrt allowed the prosecution to publish pages 4 through 7 ;)f the transeript of the statement, and
the prosecutor was allowed to read those pages to the jury®

During dehiberations, the jury sent a note to the trial court asking to hear the taped stafsment of
Miiciigi{ Mearks. The bl comt decided to send the jury the transcript of Mr. Marks statement. Defenge
counssl objected on the ground that wnitten decuments canmot be taken in the jury room. The trial court

overruled the objection. See transeript of trial court's response to the jury questions and mlings '

=
NS

2 Trial frams., pp. 127, L85 (Vdl. 2).
Id. at 180, 181, 182

Id. at 182

id. a 208214,

Trial trans. pp. 3~4{Sup. R.).
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Louisiaria Code of Criminal Procedure, Artidle 793(A) provides an explicit legislative mandate

. asto what evidence i allowed into the jury room during deliberations:

Except as provided in Paragraph B of this Asticle, a juror must rely upon his memory in
reaching a verdict. Fle shall not be permitted to refer to notes or to have access to any
written evidence. Testimony shall not be repeated to the Jury. Upon the request of a juror
and i the discretion of the court, the jury may take with it or have sent to it any object
or document received in evidence when a physical examination thereof is reqguirsd to
ensble the jury to arrive at a verdict. :

In State v, Perkins, 423 S0.2d 1103 (La 1982), the Louisiana Supreme Court raver

sed the

defendant’s conviction for the first degres murder, conchiuding that there had been a violation of La,

C.Co Pl Ari. 793, The Court reazoned as followe:

This Court has recogaized that jurors may inspect physical evidence in order to arrive at
a verdist, buf they cannot nspect written evideuce to assess ifs verbal contents. State v,
Passman, 345 S0.2d 874, 885 (La. 1977); State v, MecCuaBy, 310 S0.2d 833 (La. 1975y,
Siale v. Fredime, 303 S0.2d 487, 489 (La. 1974); Siate v. Arnaudvilie, 149 La 151,
127 So. 395 (1930}, State v. Harrison, 149 La 83, 88 So. 695 (i921)

The general rule expressed by Lo C0nP A7l 783 is that the Jury is nol to mspect writien

evidence except for sole purpose of a phyvical examination of the doctument itself to defermine an jesyue

which doed not requive the examination of the verbal contents of the document. For exam ple, a jury can

examine a written statement to ascertain or compare the signature, or to see or fest it wWith 1o

actual existence. State v. Freeman, supre, al 489, The legisiature has made an express choi

gard (o is

¢ 1n this

insiance, and the Lonisisaas Supreme Court, “wiitisny evidenes during deliberdtions, except for the sole

purpose of physical examination.”” As stated by this court i Sigie v, Freana, supra, ai 488-89;

The policy choice thus represenisd is to require jurors to rely on their own msmory s to
verbal testimony, without netes and withont reference to wiitten evidencs, such ax to
depositions or transcribed testimony. The general reason for the prohibition is a fear fhat
the jurors might give undue weight to the limited portion of the verbal testimony thus
brought into ths room with them....”

In State v. Freeman, supra, this coutt found reversible emor when the trial cowrt
permaitted the jury to read the defendant's confession afier retiring to deliberate. The
written statement in this case, although not a confession, is an inculpatory statement
made by the defendant, and the same danger 18 thal undue weight may be given to this
particular piece of evidence. The legislature designed article 793 to prevent this preciss
danger. This legislative directive has not been mmended nor has Freaims been
overriled: this court i bound to find thet the sending of this written statement to the Jury
deliberation room is reversible error. The trial court should have granted the defendant’s

-~ /

31



~_ wiih distibution of cocaine, the trial comt allowed the jury during dehberations, to vie

meotion for a mistrial based upon this ground,

423 50.2d 1109-10, See alvo State v, Freelime 303 $0.24 487, 485“{1.& 1974,

In the present case, there can be no doubt that the trial court comnyitied reversible error i
allowing the jury to have the transcript of Mr. Marks' statement in the Jury room duning deliberations,
This permitied the jury to give undus weight to the stgtement, w%aic}a Mr. Marks bad recanied in courd,
Thte jury was thus sllowed to give more weight to the siatement-than to My Marks testim ony.

The trial cowrl’s error in allowing the jury to have the transeript during deliberations was not
harmsjess uader i*..i‘se circumstances. The Court of Appeal, Fourth Circuit has previous ly concluded that
violation of La. € CrP Art 793 should be reviewed wnder harmless ertor analysis. Stete v, Sellers,
001-1903 (La App. 4 Cir. 5/17/02), 818 $0.2d 231, 239, writ denied, 03-1322, 862 S0.2d 974 (La
1904, Staie v. Jornson, 97-1519 (La App. 4 Cir. 1727/8%), 726 S0.2d 1126, 1134-35, writ denied,
39-0646, 747 So0.2d 56 (La. 825/99). However, the cases where the eiror has been found to be
hammless can be easily distinguished from the present case. In Salfers, whers the defendand was

charged

2w and hesr »

videotaped recording made from 2 camera mounted inside sn wdbrmant's car. In detetmining whether

tie ervor was harmiess, the Court of Appesl, Fourth Circuit stated as followed:

The principal evi} or danger that La. C.CrP at. 793 secks to avoid is the the testimony
of written evidence in question will be given undue weight. However, that dangsr is not
present under the circumstances of this case. . Tmplicit in a consideration of wndys
influence iz the concem that the testimony or written evidence will be accarded gredter
welght tham other ovidsace present in the course of the trial In the instant ca8e, the
testimony of Barrios md the tape were the only evidence introduced to demonstrate
defendant’s guilt.

818 S0.2d 231, 239. In the present case, the evidence in question, Mr. mark's statement, was not the

only evidence introduced by the Stale and, as previously mentioned, Mr. marks recanted the statement

- ot trial. In Stage v. Johnson, where the defendant wag charged with the aggravated rape of minors, the

Court found that the trial courl arred in allowing the oy to examine the medical records of the

32



the covriroam, so # was nol “reexamived, had not been viswed in the jury ream” 726 So.2d o 1123-

b

1 2 + 4 Poere = hisnti £ 45 Fif { 3 i
35, Inthe present case, the defeaze mads an objection and moreever, the evidence had besn viswed and

e

K

read by the jury in the conrtroom. In addition, =8 discussed sha w2, the Stale's case was weak and the

WHEREFORE, considering the clnims asseried shove, Petilicner remmests that thiz Hon sarzhle

,n‘..
R

onstimtional righta by granting 8 Certificate of Anpeciability in this matier
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CIVIL ACTION NO. 19-2157
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Attorneys and Law Firms
William Baham, Angola, LA, Pro Se.

J

G. Benjamin Cohen, Irena Zajickova, The Orleans Parish District Attorney's Office, New
Orleans, LA, Michael Vincent Ambrosia, Attorney at Law, River Ridge, LA, for Darrel
Vannoy.

SECTION “H"(2)
ORDER
JANE TRICHE MILAZZO, UNITED STATES DISTRICT JUDGE

*1 The court, having considered the complaint, the record, the applicable law, the Report
and Recommendation of the United States Magistrate Judge, and the objection to the
Magistrate Judge's Report and Recommendation, hereby approves the Report and
Recommendation of the United States Magistrate Judge and adopts it as its opinion in this
matter. Therefore,

~ IT IS ORDERED that the petition of William Baham for issuance of a writ of habeas corpus
under 28 U.S.C. § 2254 be DENIED and DISMISSED WITH PREJUDICE.

All Citations

. Slip Copy, 2021 WL 1820975
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Recommendation



U N’:’Ti‘}) STATES DISTRICT COURT
, EASTLRN DISTRIC T OF LOUISJANA

WILLIAM BAHAM | CIVILACTION
VERSUS  © S ‘No. 19-2157
DARREL VANNOY _ SECTION “H*(2)

!
!
!
| .
" NOW INTO COURT, comes Mr. William Baham, who respectiully submitled this Objection
on the thirteen (13") of fourteen (14) days to file an ob_;er'non after receipt as requu'ed by Rale 72(b}
{2} Magmmﬁc Judge's Pre-triad Order (FCRCP Rule 72) J. Petitioner received the Magidrate's Repoit
on Crctober 14, 2020 or Octaber 15, 2020, which made hiz deadline to reply either the 78” or ?91 of
October. (Ses d’miu.ai“ of envelope affixed Lo the Font of this pleading Hence, petitioner subrmjis

these ohjectiond to ti'ie Magish"ate Euti e's mdm 28 and Recammendation for the following reasons:

EP«WGEATEQ N OF RIGHTS AT THIS STAGE N 1HE ?ROCEEDiNGS

Whote a party mnakes “specific, wniien objsctions” within 14 days after being werved with a
copy” 33% a‘.hr: Magistrate's recommendations, the district court must undertake e novo review of l}mﬂan

'if::g{g_iaslec} aspects of the repert. 28 7.8.C § G36(BHINCY, see also FedR(In B 72(h). The district

judge may then “accept, reject, or modify the recommended decision, receive fuither evidencs, or

recommit the matter to the m agistrate judge with instructions.” Fed R.Civ. P 72(b).

!

% . In his presentation of his isswex to this Honorable Court, BMr, Baham, contended that the
pu‘dﬁ:eéuﬁon conunitied firaud npon the court by introducing:
@ L) improper hearsay testinyony,

2.} perjured false testimony, wi thholding Bredy exculpatory evi dence, and

3.} vouching for its witnesses credibility.




STANDARD OF REVIEW

Under Brady and its progeny, exculpatorv and impeachment evidence 18 material and its
suppression violaies due process if there is any veasonable tikelihood it could have affected the
Judgment of the jury, Wearre v. Cain, 136 5.Ct 1062, 1606 (2016). The Magistrate's failure to afford
petitioner the full benefits of these holdings are the premise for this challenge to the Magistrate's repori.

The evidence suppressed by the pmsecﬁtian in this easw is material under that standad
A. As thig the United States Supr&n & Court's decisions applying and elaborating on Brady make clear,
materiality depends m part on the sirengily {tf-' the govemmeni’f.-fac' 82, Where the govermenis case
against the defendant is already »?eaic_,, even e‘y'idezsee of “relatively minor mportance” mav be enough
to change the ontcame of the trial — md therefore be material. Q’ﬁi;éci Bmzesv Agurs, 42705, 97, 113
{1576). |

Although this is an old g)t‘i;!:}ipi& of law, the Magis{réta simply by-passed application of this
stansard fo peiitioner's case, As a re-snli:-oj“ thig, peiitioner s requesting that the Honorable District
fudge review this matter anew, Although petitioner’s first pleading may nm have been the m os-i
slogquent, it cannol be said that in the e#;a&;iise of tiwe reviewing éom*t_. that no set of facts can be
discerned which may entitle petitioner Lo the relief soughi, |

Asnazingly, this case and tre tamn of the facts do not perfectiy match what occurred in the
Wearry case, bul, thev do not run completely afonl of the Hearry sttuation, a8 there are many
sim Hanities which shoul ci inspire a second jook at the m:-ismi c;ase,

Notably, in the State of Loniu an'a; which is bound fo the ;n‘atécﬁons: set farth in the Constitution
of the United States pursuant the Supremacy Clauve, the coded Art, 2604, from the szae% Civil Code

provides that:

“any jadgment obtained by fraud or il} practicss may be annulled”

~




Ag the petitioner sﬁﬂ‘"tcienily sef forth. said Article is not limited to cases of actual fraud or
wtentional wrongdoing, bui s eifficiestly izﬂ'aad to encompass sl stngions wherein a jndement 1s
rendered i']n-"ough soine lz'm;:«mper prictice or procedure. Kem Search fne v, Sheffidd 434 50.2d 1067
(La 1933),

In the record of this case, the record bears thet, Prosecutor Mapoil’ commitied misconduct by
knowingly having witnesses testifv falsely and further wers aliowed to give damaging hearsay
testimony. In addition thersto, Detective Robert Foason migrepresented in his {estimony that nething
significant existed, except i'sé spoke with Friar Tuck's bartender Kaitlin Walsh, who coliected the shell
castngs from ihe seens in a towel, io keep them fram being kicked arcund by people outside, (77
Trans., pg. 20, 24-23). This officer did not get any identification nformation from ayone,

Mext, witness Detective Kevin Williams, (Tr. Trans., pg. 31), only allieges he spoke to the Friar
Tucks bouncer Mr. Darmell Lawrence. Who alleges Mr. Lawrencs stated to him “Will” shot Meesks.
This amounted to fesiimony which would tand to carry the weight of proving guilt, and as such was

inherently subject to the 6 Amendmeni's Confrontation Clause,

in aseries of siatemenis Mr Lawrencs, gave stabements which tended to provide molive and the

precuesor to the wiimately tragic onfoome.  According to My, Lawrence, Eivol told him someone was

fighting in the men’s room. He proceeded to explain that one of “Wills” Fiends iried to keep him out

by blocking the door. Will is aileged to have sat af the bar and Snished a drink, He testified that afier
Will left, he heard gunshots. At this point, Mr. Lawrence W?‘l the ondy ong on the bar's porch and never
saw anyone fesing, he siaply spoke of just seeing Firol Javing on the ground. {Tr. Trans. pg. 143-146),

Detedives reviewed the video in this case and concluded that the video showed nothing
significant. And this aligns with Del, Burst siaiemend, He had no dear depi;ciioas from: the wideo, he
relied ot other information.

W,

Names came laier, video did not specifically show who was who (T, Trans. pg. 38

, 85-36).
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Det. Hurst alleges that Robedt Lotz gave him Will's real name (Teans. pe. 59). The issue her

¢ is one of

the necessity of being able to confront and cross-examine fhis person pursuant the 6" Amendment and

the holdings in Davis v. Alaska

in prosxchna his verbal narrative, D. Lawrence stated tha Robert Lotz calied Austin on

cellphone {Tr. Trans. pg. 155 to 156), who never mentions any nanes to Austin or Austin to police Jan,

17, 2011, & dwring trial. Petitioner argues here that, Mr Robert Loiz did not testify and much of the

information Jeading to any names came fom this person. Ohie v. Roberts, 448 U5, 56, 63 (1580
confrontation and hesrsay violstions involving Mr. Baham's 6% Amendment privileges. In fact, Mr R

Lotz’s nephew Derrick Lotz stated; He was fold Wills name by him, be dida't know his name {Tr. Trans.

o, 1673,

In review ol the wguments already prosented where this mziter was presented in full, there are:

i critical inconsistencies,

2.} there are mstances where the testimony cannot be reco

33 where the testimony goes wm;ﬁqe}y afon! of the evidence, Mr, e
falsely declare before the Jwy, while under osth that he did not know op or Ruffl

v

Areview of the record, the reports from the pre-trial record and the facts of ths caze show this

testimony was known to be false the moment it came out of the witness's mouth and the prosecution,

using this witness to make their case did nothing to comect the testimony, The Government’s case

againg Baham was not strong to begin with, even without the suppressed evidence io undermine it
s,

There was no physical evidence beyond shell casings. The governments case instead depended on

three purported eyewiinesses and would be co- (Ib'ieﬂddli s who allegediy claimed thai Baham was the

person who fired the shot(s) wm(.h took the life of the deuedhed

iy ﬁi stale's case was 50 strong, why wonld the State ngiviwid evidence that muliiple witnesses
described someone else as being the shooter, and thst person wore a red sweater? Those witnegses

declared that they saw

someone else other than your instani petitioner running away aftsr the shooting,




The sharing of this evidence with ajury takes on a new meaning in Louisiana because, had
retitioner been tried under the &% Az endbm ent premise, ke only would have had to convinece a single
Juror to vote a different way. Despite petitioner maintaining his innbt:ence, he oaly had to prove to that

single juror that he was not guilty of the grade of offense chaaned That could have been achieved had
fhe Stafe not suppressed and redacted critical evidence necessay for the altomuey representing
petitioner as an aceused preparine for trial, to prepare a defense inaking use ﬁf the suppressed Brady
material, |

The United States Supreme Court has long held that “the special role played by the Ameérican
Prosecutor in fhe search for tnuth in eriminal frials, “&mmiaf‘ v. reene, 527 U S, 263, 281 (1999} see
id. {proseeutory do not merely represent “an ordinary party to a controversy” {quotation omitted)) The
goveruent’s tnietest ... in 4 criminal prosecution is not that it shall win a case, but that jﬁsi‘ice shall be
done.” Bergerv, United Stotes, 295 0.8, 7 8,88 (1935). it is thus “as much [the govermmnent st duty to
tefrain from improper methods caloulsted to preduct a wrongful couviction 28 if is to nse every
fegitinats méans to bring about a just one.” T,

In Brady, the court held that the govermment's 8 suppression of evidence favorable to 4 ariminal
defendant violates dus process where the svidence j material to _gniit‘ or punmishment. id. ai 87; ses
Swith v, Cain, 132 8.Ct. 627, 630 (2012) (Under Brady, the Staie violates a defendant's ight Lo doe
process if i withholds evidence that js favorable Lo the defense and material to the defendant’s guilt or
pumshment.”), The “overriding concerr” of the Brady Rule is “ihe jus;tics of the finding af guit,”
Agars, 427 U.3. at 112, Brady protects defendant's fuir trial rights by “preservling] the criminsl trial, as
digtinet from the prosecutor's private dehiberdtions, as the chosen forum for ascertaining the truth about
eriminal accusalions.” Kyles v, Whitley, 514 U‘; 419, 440 (1995) And cowrt's musi consider the

cumulative effect of all the suppressed evidence favorable to the defense. Kpies, supra, W, e(wy supra.

What needs io be brought to the forefront of the instant recond and the Honorable Cowt's

>



considerations is the fact that the materiality inquiry is not the same ag a sutficiency of the evidence

fesl. See (&yles, s supra, At 434-35 & 435 0.8; Strickler, 527 U.5. at 290). Nor is the question one

“whther the defendant would more likely thas not have received a different verdict with the evidence.”

Kyles. 514 UB. of 434, The question instead is “whether the likelihood of a different result jx greal

enough to 'underminef} confidence in the outcome of the tnal™ Smith, 132 S.CL at. 630 (alteration in

arigonal) {quoting Kpies, 514 U.S. a 434). A defendant accordingly “can prevail” on a Brady clsim

even if ... the undisclosed nformation may not have affected the jurv's verdict, Wearry, 136 8.CL af

1006 n. 6. Al thal ix nEeCessary is a “reasonable iikelihood” that it would have.

Mr. Marks had his statement read and given to the jury becanse it places him on the #eene m the

“blue vehicky” with Mr. Robert Lotz, another person who never testified. The stztements he makes,

says, “he doi't know Pop or Rufl, and met them thai night (Jan. 17, 20611, (Tr. Trans, pg 221), is

contrary to the state’s eniie case.

The suppressed evidemoe of the alternative shoater dressed inn the red sweater coupled with the

suppressed evidence and accessibility to other crime scens witnesses, Baham was deprived of bis most

crifical epportunity to put forth before the trizl Jury amuch stronger defense, Baham would have been

able Lo challenge the very core of the state's case and pointed to a convincing aliernative perpeiyator

who could have committed this enme as tie witnesses (who did not have selftinterests wit I avoiding

charges) have so alluded. These stafements place anoiher atf-the crime scene, tleving before police

arived, And several of the witnesses provided similar acconnts of this alternative perpefator and his

actions which ingite the belief of probuble guilt, It has not been wnheard of for the governnieni

agresing af pod-conviction evidentiary hearing that “when an eyewiliess says someone else did it, that

18 core Bredy material”) Lambert v, Bmm’, 337 F App'x 78, 86 (3% Cir. 2013), Brady and Kyles, 514
U.5. at 445-48,

Applying these principles in the nstaut case, Detective Hurel ideniified someons other than Mr.

&



Batiani as the shooter from the video. Hthis is tue, the Magisivate hay taken the position that petitioner
shoeuld be found or deemed gmh} without 2 full and faiy frial. Detective D. Fraft_ took ihe sidement
(Brady material) from a petson that saw the shooter and gave a deseription of him which corroborated
Mr. Derick Lotz as the guy with red sweater and certain head shape {Tt. Trans. pg. 171'}, Donald Oliver
s the person “Will” got into a fight with, not Meeks.

Throughout this case we find that, petitionst had no reason to want to hamn M eeks the victim m
ihis case,' So, at this junction in the case, the proper question before the Magisraie i not wirether
petitioner’s claims dhould be dismissed as meritless. The adual question before the cont or which
should be considered from the existing or from sn expandsd record 8, “Whether Willian Baham is
even the actual shooter in this case?” Because if nol, all the factual sad constitulions) deprvations are
of the greatest importance before, they all worked together to deprive the wrong person of their liberty
for a crimve commitied by another, |

To show the prosecution’s nse of perjury, contrary to thelr testimony, the video in the club would

show;

1) The bouncer gave false testimony because no one broke up the fight;

.

2. Errol Meeks never came to the- men's room;

3.} This witness never saw a gun, the shooting, nor knew any of these peopls before that might
{Jan, 17, 2011; and that was concedad to and

4.3 Mr. Oliver doesn't know Milchell Marks.

Therefore, prosecution knew these witnesses wers going to testify falsely. He knew Mr, Marks

wag going to perjure himself which is why he would not give him immunity or asgeri his &

-

Amendment privileged, Mr, Pelfry was not a Friar Tocks Bar, bie 15 a witness directly mpounding the

heasay nahire of the state’s case. No one actually saw who shot Mr. Meeks. Lawrence heard this,

Oliver heard this, and Derrick Lotz heard this from the oty witness who never shows up {o testify-

v
i



Robtett Lotz. Detective Hurst never followed Det. Desmonq Pratt's witness information. The Friar

Tucks Bar videos disclose a guv W’Eﬁ.J- a hat shooling victim Frrol Meeks, and Larry Brown handing that
person something. The prosecution/Detectives simply chose 1o go with the sim pler case,

Since the Supreme Court decided Moaney ». H slahan, 294 U.S. 103, 55 8.Ct. 340, 79 LEd2d
791 (1935), it has been firmly extablished that the prosecution’s knowing use of peijured testimony, or
of fabricated evidence, as well as iis Tailure to take remedial nreasures to mitigate the damaging effect
of such testimony and evidence, vioiate;; the Fourtearih Ameraémzm’s Due Process Clawse, See:

Milter v. Pute, 386 1.8, 1-7, 87 8.CL. ?éS-?’&’S, 17 L.EA2d 650G (1967); Pyle v. Kansas, 317 U.5. 213-

216, 63 S.CL 177-179, 87 L.Ed.2d 214 (1942).

In @ previous filing Iy, Bahwn sabmitted newly ghisi

Irom a relative, which contalus information Mitchel Marks was prosecuted for commiting

A s e A T S ot

pechry in bis trisl {See Atached document to Habeas Memorandum of Tawi This is additional

IR A

information which the prosecution in this case has withheld all along despite its ethically mandated
duty under Arady to digclose such mnformation even aﬂ.e.r'tn'aj,

Amazingly, the Magistrate mentions nothing of this. The prosecution, bui prosecuting Mitchell
Marks for the commission of perjury in the trigl of this case, that means that the prosecution belisved i
ts so much until # through ail ﬂs resources behind prosscuting Mr. Marks after trisl bui NEVER
disclosed this to petilionsr as a matter of sthical obligation and the ongoing obligation fo reveal Brady
material even after the faci of a t;:iai, .

This clearly establishes why prosecution wm.xis:i.smt give My Marks immmumiy, and that he knew
this witness wes giving Talse testimony o the trial itself: Again, this is wn-refuted evidence that the
prosecution knowingly 1.;3%(! Talse te:;timou}.i in order to sectre vvthe conviction under challenge, The
Magisivate should re-review this matter with an eye slighted towards Justice, not simply affirming a

conviction and/or sentence. Befors frial, the prosecution had alreacly recorded a phous conversation of

. 8



® L
Marks and his giriviend; Marks had just come from being forced to give an andio stafement and was
<
atready i jail. (Tr. Trans. pg. 162 to 1#')9). '

Fusther, prosscutor Napoli was clearly aware thal there was 2 report overfiowing with the names
and identities of the witnesses never brought to court who actually did see who the shooter was whom
shol Mr. Mesks. “These undiscosed wiinesseé and give a detailed t\:lsscrigstion ol thed shooter, {(Tr. Trans.
pg. 79 to 8G). This infermation had been taken down by Det. Prafi. In order to stifle the accused efforts
to prove that e was not the shooler in the instant case, the State-Aciors deliberataly Séx’mcined ouf
these pames because they were in direct conflict with what his witnesses were going to allege.

Counsel Fuller identified the report and wha it containg {Tr. Trans. pg. 81 to 83), duis objsviad
and tnal jt!(ige stated counsel was not entitled to witnesses names or satements Iy, Trans, pg.-83).
These siaiements contain favorsble material fo Mr. Baham's defense of wmocence. Still the state failed
to im‘h them over, even afler divcovery had been filed. "This would comstitute violations of Bradv v.

Marvlaad, 373 U.S. 83, 83 8.C1. 1194, 10 L.EA.2d. 215 (1963}, see also Glalia v, 1.8, 405 U.8. 150

to 134, 82 5.Ci. 763 to 766, 31 L.Ed.2d 104 (1972), which reguires disclosurs of evidence regarding

the credibility of the witaess thaf may be deferminative of suilt or imnocence. Citing, Na

360 1.8. 262 t0 269, 79 3.Ct. 1173 t0 1177, 3LEA.2d 1217 (1959) which holds;

“Non-disclosurs of evidence affecting credibility constitutes a denial of Dus
Process.”

Under Brady, evidence is material, if there is & ressonable probability that, had the evidence

been disclosed to the defense, the resull of the proceeding would have been different. A reasonable

probability is a probability sufficient to undermine confidence in the outcoms. U.S. v, Bagley, 473

U.S. 667 to 632, 105 8.Ct. 3375 to 3383, 87 L.Ed.2d 481 (1985}, which holds:

“Taken togsther, these undisclosed items would not oniy radically have aiiected
the defense af petitioner’s trial ™

Det. Prati's witness information conveys, but would in their iotality, have aifecied the emtire truth



o @
gathering enterprive before the comt. Under Schluy v. Delo, 513 U.8. 298, 115 3.Ct. 85 1, af 862, as
under Sugley, supra, The court holds 2 clear and convineing evidence test which chailenge;'; the
c.ouﬁti:‘ence in the outcomme,

Thisg ton-disclosure and the videos of Friar Tucks Bar, clearly éxcmeraie Mr. Baham. As are;mis.
of the prosecution’s suppression of exculpatory evidence of the actual perpetrator, the wrong person
stands convicted of a crime which the progecution has footage of mother com iiting. The stat's
admiitance of false perjured testimontes, and the commission of fiaud upon the court ars the piliars
which hold up tids erroneous conviction. The record bems that the trid judge never read My, Marks
staienent before admitting it into evidence and nor before allowing the jury to have it for deliberations
(Tr; Trans. pg. 102 to 109). St} the State had the court forcs wii;iesses Derrick Lotz and Mitchel)

Merks to testify falsely. Lo RS 14068, and R.5.14:121, See: State v. Newton, 328 Se.2d 110 (La

1976) InreParker, 357 So0.2d 302 {La. 197%).

Further, Det. Hurst fabricated his testim ony, Darnell Lawrence fabricated his testin ony, Damon
Hams, Mr. Bsham's Uncle, verified Det. Hurst comm itted perjury because g warrant was issued and
there are some clothing taken from Mr. Batam's Grandmother’s home, These dems were admitisd into
evidence after Mr. Baham's irial, which is also contained in Det. Huorst report. The lingering questions
are; Who identified Mitchell Marks? My Napoli!, who did Mr. Napoli show picked Mr. Baham .fmm
the only evidence of the crime (the video)? He did!. Therefere, Mr. Napoli transgressed againd trial
court orders fo, not deal with any issues that affects Mr, Marks $* dmendment naht by ?invci’éng him,
M. Napoli, read an mxadm itted statement to establish guilt aganst his frandulent cortentions tha, this
witness was only adinitted for identification purposes. (Tr. Trans. pg. 271 to 279).

Becanse Mr. Baham could not réceivé a fair trial doe fo prosecutions misconduct this case m st

be reversed, for 2 new iial. In conclusion of prosecution misconduct, Mr. Napoli vouched for its

winesses credibiity atacking defense counsel, attacking defense failure to put on Grandmother, who
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he knows was not allowed by the contt (Tr. Trans. pg. 296), vtoh:ﬁnv Mr. Baham's Due Process right to

a far and mpartial toal, and his 6 Awm erds et right to confrontation throngh ﬂiﬁgs? pragtices, In r

Winship, supra; Kem Search v. Sheffiedd, supra Herrera v. Collins, 506 U.5. 39010 399, 113 5.Ct.

853,122 L.EA.24d 203, and Medina v. California, 305 U.S. 437, 4&16 to 468, 112 S.Ct. 2572, 120

L.Ed.2d 353

Mr. Baham coutsnds that his right to confront his aceuser was violated,

Progecutor Napoli introduced statements tﬁmugh the perjured testimony of Det. Robert Hurst,
of the person; “Robeit Lotz”, who allegedly gave critical information that supposediy unplicates Mr,
Raham. Only Det. Hurst alleges what: Robert Lotz stated Howsver, other witnesses liks, Demick Letz,
hig nephew. Who was thveatened by pﬂime proseculion, and his family, mention R. Lotz leo. No
names other thay that were given {Trans, pg. 155 to 169), The siate’s suggestion through Del, Hur at, 18

ihis is where he got by, Baham's address or identifiostion bui thiy detedtive clearly siated; “‘1& did not
exewits a wamant, because no one couid give him that informz ion” {Trans. pg. 72 to 74). What was
vital aboul Mr. Robert Lotz is thal, states witness Mitchell Marks had a previous inadmissible
statement read to the jury against his 8 Am sndm ey privﬁege that: “afleges he was in the car (blue)
with Rebert Lotz (Ruff), and Mr. Baham was in the truck, (valtzite} with Demrick iLoiz {(Pop} (Trans. pg.
170, 218). ‘

The R.5. 15:499 — 301{B)(1) requires that proseculicn give priot notice that ity witness will not
appear to testify, and give petitioner a pa'io} opporfunity to cross examine that witness, Ohido v

Roberis 448 U.S. 56, 100 8.Ct. 2531, 65 L. Fd.Ztl 397, C rawfﬁi*li v. Washingten, 466 U.S. 668, 104

€4

5.Ct. 2052, 80 L.Ed.2d 674 (1973). State continually introduced “testimonial communications”™ of
witnesses knowing they would not be testifying. Mr. Robert Lotz was for the purpose of imparting gmit

of Mr. Baham in this crime, through Mr. Marks, Det. Hurst, and Gregory Pelfrey,

11




® @
(A). F{rst, Mr. Gregory Pelfiey alleges he overheard Mr. Baham confessing
to crime {Tr. Trans. pg. 238 Lo 240).
How did be know “Will's” namé, and that his charge was still open? In coﬁtirwing; Progacutor
. Wapoli never sel o foundation -’1‘.6 adimit Mr. Gregory. In this episode, the government's counss! js
equally fanlted for not having corrected counsel's defici ency and for violating defendant’s basic right to
confiontation. Petitioner was denied his right lo confront the witnesses against him as wel} as the need

Tor an objection during this proceeding when the State introduced hearsay evidence as the truth of the

matter asserted, thereby violating defendant's right to confiront the evidence against him, These failwres

together deprived Petitioner of a fair trial and denied him of the opportunity to present a defense.
Therefore, “éause shonld be found for defendant's default in light of coungel's deficient performance.”
See: Murray v. Carvier, 477 U.5. 478, 106 3.Ct. 2639, 51 L.Ed.2d 397 {1986). Hence, this cowrt should
be refuctant to Petitionsr's mistakes made by his attor oy. Whitaker v. Assoc Credit Services, Inc, 946
F2d 1222 (6% Cir, 1991); Seatev. Knickt. 611 So.2d 381 {(La. 1993) {Justice Watson J; “The Failures, if
any, may wairant aitornsy sanctions but any such failures cammot imputed to the accfisecl”fn. Peiitioner's
claim “is transparently of the vanety falling wiihéui Stone v. Powell, 428 U.S. 465 (1976) sincs it
attempts to meamire the breach of a right arising under the confrontation rether than presenting a claim
primarily relying on the exclusionary or anothsr Judge-made mié.‘“ Cio Stene, 428 U8, 493, 96 5.C1
3052, Kimmeiman v, ﬁ_fi‘orrimn; 4777 .8, 365, 106 S;(It. 2574, 2583-87 (1986).

As held in E’im.mefmml supre, it is the State that was required to give the defendant counsel.
Thersfore, the Siate m at Fault for noi providing Petitioner with an advocale for his cange, OF co'm‘ssa=
this means fault must fall on the State or with no one at all. This is especially ie when we consider
ihal i 2 bwrge majority of the cases defendsmt are unawares of counsel’s fatlure until they securs the aid

of another lawyer, Genstally, they do not know that trial counsel’s petformance was deficient until they

have talked with other to proceed-in post-conviction proceedings. 1t is in their research for PCR that
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they first learn of Counsel's defivient and prejudicial performance and ham canged by counsel’s
unprofessional perfoomance. Sve: Kimm ehnem, supra.

Pelirey's hearsay tesiimony, Lo CE. 861 to 808(5), what Mr. Pelfiey stafed; He did to obtain
thiz information, fits the compulsion requivements, but Jacks anthentication, that he tried to report this
information to any prison authorities. Prosecutor Napoli over-shadowed this burden of production, to
miroduce this witness by giving kim information to make him reliable or believable. Disreparding the
fact that, Mr. Pelfieys was géveq a deal (It 'imrm pe. 245—2461& that he gt probation (3) thres yéa#
suspended and{2) two years active probation for simple burglary.

As to Det. Robert Hurdt, He could not say, who led him (o Robert Lotz or Mitcheli. Marks, He
did not show or establish; what gme lum probable cause. However, he did state: He got “Wili'y'real
name from Robert Lotz. Defense objecied to identification (Tr. Trans. pg. 59-60). The difficulty is that
M. Lotz was not present, and no identification line-up were ever conducted with Robert Lotz Hence,
o the suppression hearing, where Dei. R. Hurst testified, its unclear who these witnesses wére and state
took advartage to appeal this as being Mr. Robert Lm-‘,z,, who was not going to testify, The only time
sdentification came up during trial of photo line-ups, was coneerning Det. R. Hi‘irst,, i was el in
quesiioning Darell Lawrence, Kaitlin Waldh, ﬁnn;id Oliver, Gregory Pgifmy: Larry Brown, but
Derrick Lotz and Mitchell Marks. State's inadmissible refé;*ence to guili based on Koberi Lotz for

identification was prejudicial. If Mr. Baham was divectly dentified by Robert Lotz as implied, which

affects hiy guilt, to be charged with thix offense,

Mr. Baham have a 6™ Amendment right to face-to-f;aee confroniation and examination of that
witnessed Ohle v. Roberts. supra. The impact of Mr. R. Lotz identification, naming af‘suspec‘t” or M.
Baham, is only verified by Det. Robert Hurst, who committed perjury and es«tahiﬁhed he had no
physical evidence to link Mr. Baham. {Tr. Trans. pg. 83). This gave the appearance of guillt weight.

This was the only‘ purpose for which Det. Robert Hurst soughi to arest Mr. Baban., St Mr. Baham
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was ot given a prior opportunity to cross sxamine Robert Lotz, where state knew it would not aliosw

him to testify. Further, without this presence at trial, Mr. Baham could not defend against any hearsay
stafanenty made 1'egard§ng him (R, Lotz) which impacted his guilt.

It was never veriﬁeé by any other state witness that, Mr. Balam was observed shootig “Mr.
Errol Mesks™ victim. To identify Mr. William Bahan in this offense, clearly mmpacted the jury's verdict
of gult beyoud a reasonable doubt S;e: Harper v. Kely, 916 F2d 54, 57 (19%0), Mmagheﬂi w.
Warden, 884 F2d 749, 745-755 (1989). For exampls, D. (ﬁiiver never witnessed it {Tr. Trans. pg.
136), I». Lawrence never witnessed it (Tr. Trans. pg. 217}, Derrick Lotz never witaessed it (Tr. Trans
pg. % Mitchell Marks never witnessed i, and Gregory Peifrey never witnessed # (Tr, Trans, pg.
181 to 191). Further, 1n violgion of Mx Bahan's nght to confront and cross examillle his az,uu\ei, La.

Const., Art. 1 § 2 and 13; U.S. Const.,, Amend 6 and 14. See: Doncan v, Louidann 351 U.S. 45, 88

8.0t 1444 (La. 1968); Malley v. Hosan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.EA.2d 653 (1964); In ve
Qi&}f_ej, 333 1.8, 257, 60 S.Ct. 499, 92 1. Ed.2d 682 (1948}, and Poister v. Texax 380 U.8. 400, 85
5.CL 1365; 13 L.Ed.2d 9235 (1965) Mot overwhslming evidence existed of Mr Baham's guli,
therefore the numsrous introductions of hearsay tesimony, premdiced Mr Baham's tria), where
prosecution mtroduced, Darrell Lawrence; who called the nmne “Will “through Det. Baggie Darling,
but conld not say where he got it or that he saw “Will” shoot anyone (Tt Trans. pg. 143 {o 1435).
Tdentrfication is what prosecution sought to establish. The videos were obviously insufficient to
meet this end, The progecution wivoduced nove “Hewsay” test imoﬁies_ (Drt. Martmwa Sanomirski, Dep.
Ceron;er, defferson Pansh) to testily to another doctor’s repoct (Dr. Cynthia Gardner); See: LS4-R.S.
15:301(B}(1}, not that it way relevant, but that it was only the states intent to support ity witnesses
credibility {o 1;hé Iy, M Baham had no way of confronting the persén {Dr. Gardner), who did the
report, as to what she meant by some of the things she wrote (Tr Trans. pe. 118-119). Further,

prosecution mbroduced Mr. Gregory Pelfiey, who could uot be disputed, whesre sate itlegally sought
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prisonens help to prosscute its case, with phone tapy and waking witnesses, only for the putpose of
whentification to establish the puilt of My Bahani State introduced Dei. Robert Hurst, the lead
tvestigator, who received information identifiring a person other than Me. Baham, interviewed by Det.
G. Pratt {Ty. Trans. pg. ?9;81). That evidence was withheld and the state never éitowed the clothing
collected. At the end of Mr. Bahan's frial, a special hearing was had to accept clothing from the NOPD
Central Evidence and Propetty Records (Tr. Trans. pg. 2959-306).

Mr. Balvam arguer that, because it could not be established that he shot and killed Errol Mecks
and date infroduction of “}xem;say” testimonies on the iswue of idendification, it violated Mr. Baham's
right fo confront his accuser “Robert Lotz”, which is not harmless 25 it does affect Mr. Baham's 74*
Amendment Due .Pmces;s' Righi pursuant to the U.3, Consiitution, to a far i), This c;‘dse musi be
reversed. |

*riad court &l

It s for further comsiderstion of this Honorable Couri, bevond what the Magivirate has
responded to, that Mr, Baham maintains his contention that his right to a fair trial was violated when
ihe trial court abused is discretion violating Mr. Baham's Due Pmc—.z.;sa" when it did not éﬁ}ﬂ&&i&f Jurors,
allowed the Siate to direct jury's verdict by fraud, imposed wo ranedy for the State. withholding of
Brady evidence, nor reguired accoumébiiity frowm the Stute for having interfered with Mr. Bzham's
right to present a defense. These a;:ts, either ndividually or collectively have deprived an innocent
man of his fieedom and cause him to suffer the rigors of ilisgal detainment in State custody.

Standard of Review

.fl"l the instant case, the irial judge abused its discrstion violating Mr. Baham's Constitutional
right to & fair trial, when he allowed Mr. Baham's jury to separate and return to their own hon ex, after
hearing nurerous stale witnesses testimomies (Tr. Trans. pg. -90), without being sequestered as

mandated by La, CCr P Art. 791,
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Fust, a Judge hay inherently power to assure dignity i the Judicial Proceeding bemg
maintaimed with iuiegrit‘y} expeditionsness, orderly a:;d 1 mam}ér that seeks Justice, La C.UrE Art
17, State v. Wim $, 32930.2d 686 {La 1976). The tial Judge has a wide range of discretion, that will
not be disturbed absent clear abuse. State v. Mitchell, 275 $0.2d 98 (La. 1973). Even though the court
has this discretion, it does not come without {imitations due to Constitutional restrictions.

Ariicle 791 veads pertinently:

(Ay  AjJuy is sequestered by being kept together in charge of an officer of
the court, s0 as to be secluded from outside communications. See: Haie v

Luguetie, 275 S0.2d 396 (1973}, Siate v. Craighead, 114 La 85, 38 So. 28
(1903); and State v. Themas, 705 La 550, 17 So. 814 {La 1944).

The jury sequesiralion procedwes and. non-instructions empioyed by the nal court filed to
properly nsulate the jurors from exiraneous influences, or the pussi'iﬁii&y thereof, and ai.no time did the
trial cowrt adhers to the mandatory inshructions requited in ali cominal coses. See, Hele v, [nited
Stetes, 435 F.2d 737 (1976). The the locality of Orleans, a city steadily on the t‘is;e. in populaiion and
serious felony erimes, where conversation of non-juror third parties and jury members more than likely
resulted i the jury verdict being based upon, and affecied by, influences extraneous 0?':' the legal
evidence introduced al trial. o |

LaC.Cr B art. 791 C provides that “In non-capital cases, the jary shall be seqne.%ered after the
court’s charge and may be ssquestered af.-any tme vup(m order of the court” The purpose of this
instruction is to insulate the jurers fram oniside influence, or the possibility tha‘eoi; ar$d to insure thaf
thesr verdiet will based upon the evidence developed at trial, S;f.;sie v. Parker, 372 S0.2d 1037
(La1979). Due process requives that the accused receive a trial by an wapartial jury free frorm outside
influences, Sheppard v. Maxwell, 384 U8, 333, 362, 86 S.CT. 1507, 1522, 16 L.Ed.2d 600 (1966),
Stated diﬁérentiy; “the right to a jury tial guarantees (o the criminally accused a fair frial by a pane} of

mpartial, ‘indifferent jurors’. The failure to accord an accused a fair trigd violates even the minimal
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standards of t-iue process.”” Irvin v, DW{I, 366 U.S. 717, 722, 81 3.CT. 1639, 1642, 6 L.Ed.2d 751
{1861}

Pelitioner argues thal he was deprived of due process becanse the jury was swayed by
influences outside the courtroom, it is the duty of the Court to independently review the fria} records
and hold an evidentiary hearing with members of the Jury present, go that their testimony will be heard
that their verdict was not based upon the influence of third parties to convidt an alleged violent offender
as a having committed second degree murder, that it is believed (o have oceumed subsequent to a fight,

When juror miscondict concerns influences from outside sourees, the complete fatlurs to hold 3
hearing constitutes an abuse of discrelion and is reversible error because 4 presumption of prejudics
anses when the m'af cowt leambf such ini.:‘luences. Uniied Staes v. Phillips, 664 ¥.2d 971 (5th Cir.
1981}, Marshadl ». United States, 360 U.S. 310, 312, 79 S.CT, 1171, 3 L.Ed.2d 1259 (193%). The
traditional rule in such cases has been that there must exist 4 nexus buiween the community prejudice
and jwry prejudice; thers must be a showing that “prejudice found its way info the jury panel”
Pamplin ;v‘ Mason, 364 F.2d 1, 6 (3ih Cir. 1966),  Several Supreme Court decisions have fashioned
the punciple that in certain extremns circumstances where thers has been ;‘ilihta\eniiy prejudicial
publicity” M cWillioons v. United Siates, 394 F2d 41, 44 (8th Cir. 1968), the actual existence of
prejudice in the jary box need not be shown, | |

The courts further holds, “it was not necessary to complain of in;imy, evidence of the fact in the
record was sufficient to Justify the cowrt's 't.akiﬁg action with refersnce to i, reversing any case with
such posture placed uécm the conviction or trial proceedings. See” Craighead, sipra,

Mr. Baliam filtﬁ'l.ﬂ" argies brial court abuse of discretion, in that it allowed dtate to ﬁ";anfjuiently
direct Mr. Baham's jury verdici. Sullivan v. Leuisiana 508 U8 275, 278 (1993). At the sta Q’sv
attempl to introduce Derick Lotz and Mitchell Marks as witnesses, objections were lodged (Tr. Trans.

pg. 102 to 109). State frauduiently alfeged it was introducing them only for the purpose of




i(hnti’f"w:ation {Tr. Trans. pg. 102 to 106). Defense offered that state give these witnesses immunity of
that the court instruct the stafe, on its questioning of these witnesses as to their mvolvement, not
conflicting with their Fifth Amendment right of silence (Te Trans. pg. 110). Stale vejected to 1ssue
mmunity azfd dented its purpose was anything other than idernﬁﬂc:at_iou (Tr. Trans. pg. 111).

The tnal jxnige uled that, counsels objections are denied and noted, and that the stafe cannot
question these witnesses concerning anything that deals with their involvement (Tr. Trans pe. Ilﬁ to
114}, stating also, as he allows the staie to read a statement of Mitchell Marks”, “1 have never l'eax,i the
statement”.  (Tr. Trans. pg. 102 to 109). If the judge had not read what the statement coﬁtains, he
erroneocusly denied counsel’s motions to lanit and instruct stae’s guesttoning, becanse the x%aismeni

riicatiy deals mﬂ\ Mr. Michell ’ﬁan‘ka wvolvement (Tr.-Trans. pg. 109 to 114). The trial judge
fucther abused his discretion by allowing the prosecution to introduce the staterent, reading throagh it
withiout asking questions, and allowing the jury to have this stafement, which clearly divecied their
verdiet. Sullivan, supra. Petitioner argues that, Judge admits he never read Mr. Marks' sigtement (Tr.
Trans. pg. 102). 1fhe never vead the datement, how vould he kno‘;év wital impact it would have? State
knew, because i was hiy miswt fo deceive the court on the n@urs of wtroducing My, Marks, who could
not be shown in the videos of being ot Friar Tucks Bar, nor did anyone else mention Mr. Marks, as
being with them or My, Baham. Only Det. Maggie Daling under the dirsction of Det. Robert Hurst
could say, whers this witness fits in the tvestigation, - they did not. Defense objected, advising the
satement deals exclustvely with Mark's involvement. (T, Trans. pg. 102 to 110},

The Court erronsously denied counsel's proffered reasons and state argusd it did not and was
ouly for ihe 1deut1hc¢4tmn (Tr. Trans. pg. 109 to 112). The jury aever heard how Mr. Baliam became a
suspect or how he was nwolved until the pﬁbihhmg of thiy siatement to xead, Directing the verdict of
guilt. See: Swllivan, supra. Further, trial judge error allowing sate to withhold evidence in violation of

the Duscovery Rule, La. C.Cr 2 Ari 716 to 720.6 (a list of names blacked out}, one m particular
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dealing with a dicect witness to the shooting, who gave a vivid description of the shooter (T Trans. pg.
23). Against dizcovery requirtenients, the trial judge stated that counsel was not enhitled to thisg

mformation (Tr. Trans. pg. 83). The obligations placed upon prosecution in pore-trial discovery of

evidence. On a*“Brady R‘éqx;est”, citing Brady v. Marviang, supra were established in Washinston v,

Watkins, 635 F.2d 1346, 1335-56, (5% Cir, 1981); and Rummel v, Estelle, 390 F.2d 1214, 1217,

Mr. Baham according to State v, Tathet, 490 S0.2d 861 (La. 1980}, is entitled to the names and
substance, if s excﬁipaiaréy or ineulpatory, even fhose iallmg within res gestate of the offenss Staie v,
Jones, 408 0.2d. 1285 (La. 1 981). The stale must disclose exculpatory evidence, even though it has
no ntent to use it 4 trial. La C.CRP Art 719

In the Instant case, the trial judge interfered in M. Bahara's defense; where the only issue before
it in prosecuiion case-in-chief was ideniification. To not allow groduction of & witness statement, who
did witness the crime, that is within possession of prosecution, Defense objeded raquesting misirial,
This cass must be reversed, remanded. See: State v, Davis, 399 So.24. 1168 (La 1981).

In this situation, trial judge did not ad neutral to saleguard tha Mr, Baham recsived in
accordance with the Due Process Clause, a fair administration of justies, depriving him of a fair trial,
US.CA, Const. Anend 14 Inre Winship_ supra; Duncan v, L uisiana, 391 U.S. 145,88 5.Cx. 1444,
(La. 1968); Arizona v. Fulmi inate, 499 U.S. 279, 111 $.CL 1246, Trial Judge fwrther deprived Mr,
Baham of his constitutionally guarantesd right to the effective assistance of counsel. nited States
Constitutional Amendments Six and Fourteen, "i.'iéis case must be reversed,
“Ineifective assistance of counsel,

Mr. Balam has no allernative other than to maintsin that he remains the victim of insffective
assisi:#we of counsel, a violation of the Sixih and Fourteenth Amendments to the United Sbai'es‘

Constitution. Despite the Magjsirate's summation, a close review of the re-worked arguments in the

previously contested ixsues reveal better for the Court to assess the claims presented, Now, alihough

P

.
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some 6f the argum enis remain the same, the comrt needs to re-read them, because thoush most of

the mguments remain intact, there are hoth sigmficant a and impacting consideration: s Brought to

the forefrontin g wav that had net been before

- STANDARD OF REVIEW

Upon learning of the Arady violations and the ways in which the Siste had undermined trigl
cotnzel’s development of the defense. The State's knowing and deliberate wse of perjuy and even
manutaciured S.e:‘.s'.iim ony, defenize connsel engaged in no relevant motion practios 1o prevent his client's
convietion.

Instead, defense counsel sought to aliow his mnocent client's convidtion and well-wishes of said
client being able to som ehoyv get the conviction overtumed € soms point in the fiture, This is the only
perceivable excuse for counsels aciions. Lot the recard reflect thai these were not the wishes of the
imocent accused, as he wished to suffer no ilje egal, unjust norunwarranted conviction,

The seamingly greatest eor suffered by the instant petitioner is having relied upon the so-
called experience and expertize of his defense counsel {0 seeurs his substandive foderal constitutional
ﬁghis through. Here, counsel for the defense not oniy had an ethical obligaion, but, in order to
cireutnvent the commission of fraud upon_his client, he was obligated to execute the fall-measurs of his
expertise to prevent the convietion of his client. Defenss counsel failed,

Had defense counsel's requested a stay in the rial preceedings, in ordsr to taken such im portant
matters as. Suppression of Evidence, Injecling Known Penured testimeny into the trial Mechaism,
and allowing petjured testimony to 80 uncorrected, up to the Circuit Court of Appeal on Writs of
review, these actions could have eagily altered the outcome of the case. So, for ¢ uotmc.ei to fargo these
options and allow his innocent client to be conv;cted 1 inexcusable. There is no way to reconcile these

deficiencies with trail strategy. And for these reasons, the Magistrate erroneously determined that the

instant petitioner is not eligibia for Federal Habeas Relief Consequently, petitioner j# compelled (o

20



request that the prestding District Judge either rject, m odify, or order further proceedings in this matter
as justice does w0 require.

To make a wceesstul claim of ineffective assistance of counsel, a defendant must show that his
counsel’s paformance was deficient and that the deficient performance p.rejudiced his defensge.
Stricklend v, Waskington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.24 674 (1984). Prejudice s a
“reagonable probability that, but for counsel's unprofessional errors, the tesult of fhe proceeding would
have been different.” 7d at 694, 104 S.Ct at 2063, The “benchimark for mdging any clamm of
uetloctiveness musyt be whether counsel’s condnct so undermined the propsr functioning of the
adversary process that the trial cannol be rshied on as having produced a just vesult” Id at 686, 104
S.Ctoat 2064, Under Siricklend supra, counsel has a “duty to inake reasonable mvestigations or to
make a reasonable decision that make particular mvestigations unnecessay . . a particular decision not
i0 Investigate must be diredly dwaewed for reasounableness in all the cir reumstances, applying a heavy
measure of deference to counsel’s _}uaa.merui:a." id at 691, 104 S.Ct. at 2066. However, coungel’s acty or
vimisstons must uot be “outside the wide range of professionally competent assistance,”

W’qau it 15 apparent that alleged ants of altomey incompetence were in fact conscious siraegic
or tactical decisions, review of these aclions must be “highly deferential” Kimmelman v. Morrison,

474 U5

b

815, 106 5.C4 2574, 91 L.Ed.2d 305 (198%). But counsel should not be allowed to shield his
failure to wovestigate simply by vaising a claim of “triad strategy and tactics™ Crisp v. Duckworth, 743
F.2d 380, 584 (7th Cir. 1984). Certain defenss strategies or decisions may be “so di-chosen™ as to
render counsel’s overall 1’epr¢3eut3iitm constitutionally defective. Waskhinglon v. Watking 665 F2d
1346 {5th Cir. 1981),

In considering a clawn of meffective assistance of counsel, the reviewing court musi examins
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counsel’s conduct in light of “all the circumstances” of the case md from the point of view of
“eounssl’s perspective gt the tine™ so as to “eliminate the distorting effects of hindsight.” a4 ckland at

683, 104 S.CL. at 2065.

ALISSUES

Fresecutorial Misconduct/Personal Attacks on Defense Counsel

Whiling questioning Mitchell Marks, fhe prosecutor made m;mérous personal aftacks on
defense counsel. Specifically, the prosecutor t:epe:at'ediy asked Mr. Marks whether Me. Fuller had told
him not to. come to testify. Defense comsel repeatedly objected to the prosecuiors comments and
questions. Although the trial conrt susta'med some“ of the defense's eAbiecticné's and gave a captionary
nstruction o rhe Doy, the admondion was m:y%emuie and lef} ﬂ:e Jurors with the unpression that iﬁ
was entirely possible that defense mesei has sent amessage to Mr Marks through e Beham telling
him not to trial. The ]ne}ud:ua] eifect of the prosecutor'y remarks and question was not euiwa;ghed the
other evidencs in the case. The Stale’s case was weak, umsxdeung thati both M{tc’ﬁaﬂ Marks and
Derrick Lotz recanted their statements to police and Gregory. Pelfory's story was uncotroborated, I't
must be concluded that the prosscutor’s gy oper-:emarks and queqtmm substantially aﬁ’ented M:
Bahams right to a fair inal as gnmani&nd by the Due Progess C Lmq; of the Fifih am} meew;i‘h
Amendiments of ti'lt': United States (Lm]smuhon, and Article 1, § 16 of the Louisiana Constifution.

At trial, Mr. Marks recanted the -statementg which be haé made to Detecitve Darling.' He
clatmed he could not tecall stating thﬁ M. Bahgxu told him he was going to get his gun and “smagly”

the “dude” he fought with in the bathroom ? He claimed he could not recall telling Detective Darling

1 Theaudictaps of My Be!_—nif.s' statenment £ Detective Darling (exh, 5.40) waspla yod for the jury doring Detactive
Darling's testimony and, again, during Mr. Marks’ testimony. Trial trans, pp. 127, 185 (Val. 2).
2 Idatige




|  that he went back to the bar with Derrick Lotz (“Pop”) and Robert Lotz (“Rough” or “Rutly”), that

they hewrd shots, and that M Balam afterward ran out aa}d got m the fiuck with thean. Mr Marks

’ testified that he did not have a teuck, and that Mr. Baham did not get i the truck with him that night; he
stated he made up the story sbout the truck. He stated he also made up the étm*y about Mr. Baham
having a gun. Mr. Marks testified that he told Detective Darling whatever she wanted to hear so he
could aveid a murder charge ’

After Mr. Marks recanted his stafement to Detective Darling, the prosscutor asked Mr Marks
witether he told this girlfiiend on the phone from prison that he was “going fo play domb in
court,"When Mr. Marks denied it, the Stale way allowed to play the jail tape for the jmy At that poni,
the prosseator (Mr, Napoli) began a,s%cmg Mr. Maks whether defense counsel (Mr, Fuller) had told or
encoufaged him not to come to court fo "téstify. “ The following colloguy ccourred:

MR. NAPOLIL: .- Lsn't i o fact i%;a'i on thege _;aﬁ tapes that vou talk

about how this defense afforney has been
encouraging you not to coma to court?

" MR. FULLER: Objection! That's a lie! That's a bad lie! [ have
never seen this man before in my life!

THE COURT: Whoa, whoa, whoa ! This is crogs-examination of a
hostile witness. He can ask him whatever he wanis.

MR, MARKS:; 1 dow't know that man.

MR. NAPOLI: You never sad that on the jail tapes?

MR MARKS: 1 don't know what 1 said, but I don't know him.
MR, NAPGLL: Judge 4t this tine T would request pemission to

play the jail calls s impeachment”
- Avhile later, the following occurred:

- MR. NAPOLI: Judge, we would like to play the part now about

14 at 180-194,
1d, &t 185-197.
Trail Trans., pp. 195-06 (V. 2}

oW
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MR. FULLER:

THE COURT:

the attorney.
feah T would liks to hear that pad actually,

Well that makes all of us. We ail want to hear

(Tape played at this time.)

MR. FULLER:
MR NAPOLL

THE COURT:
MR FULLER:
THE COURT:

MR. NAPOLIL

MR. MARKS:
MR, NAPGLI:

THE COURT:
MR, WAPOLI:;
THE COURT:
MR. NAPOLL:
MR, MARKS:
MR. NAPOLI:

MR. MARKS:

Objection!

Excuse ma!

Stop w! Stop il

They specifically said that Tsaid that T said 'and fhat
iz cleerly no the case.

Thai's sustained,

Let me ask you this. Ian't it trae that William
Baham told you that his aitorney dida’t want you Lo
come {o courl '

No.

Play il

William Baham todd you that his atiorney - - hat's
enstained.

Indge- -

There i po foundation for the conversion batween
Baham and Fullern

It would be attorney client privilege. It's sustained.
While ydu wers on the docks - - has there every
[sic] been @ time when you aré on the docks with
William Baham.

One time,

When he came up to vou that one time dida't he
encourage you not to cote to courd?

No.

~



MR. NAPOLIL He dida't?

MR MARKS: No.
MR. NAPOLIL: Judge, & this time we wonld request to play that

call now cousidering that that is directly- -

THE COURT: You can play anything that has something to do
with Buham and this dan, but I certainly didatt
didn't hear anything that placed counsel Faller in
any way shape or form, Couusel Fulier would not
be bound by anything that his client allegedly told
somebody ¢lse when he wasn't present or knew

about.
MR. NAPOLI: But i Be instruct him you do it though, Judge.
THE COURT We don't have that and strike that. Ignore that. Be
careful. You are getting ready to start treading
waler.

{Tape plaved af this time. )

MR. NAPOLI: So witen you were on the docks with William he
told you that the mstructions of his attorney was
for you not to come to court?

MR. Maks: No. I asked bim - - I asked him what was it
becranse I thought his lawye sentmea
sibpoena.

MR. NAPOLIL: [ bave no further questions, Judgs.

THE COURT: I wantyou to put it out of vour head that there was any

vwrongdoing whatsoever by Mr: Fuller. This witnsss could
or could not be telling the truth. He may or may not have
spoken with the accused on this matter, His voice i not on
the tape and for Mr. Fuller to be responsible for something
this man allegedly had a conversation with this man that we
tave not heard. T ask you to take it with agrain of salt
relative to Mr. Fuller®

6 Id. ot 202-205 (Vol. 2){ecspbasls added).




Atierward, defense connsel iried to show the confext m which Mr. Marks asked Mr. Baham
whether his attorney wanted him to come to court. The context was that Mr. Marks was handed a
subpaené: and mistakenly thought it was from defesse cmmsél. On cross-examination, Mr Marks
explained that, one day when he was in court for a probation viclation hearing, a woman walked up to
him and gave him a subpoena.’” At trial, the female Ms. Berthelot, admitted that she gave Mr Marks the
subpoeena and admitied that she delsberately iried to confuse hir. In her closing/rebuttal, Ms. Bertheiot

stated as Tollows:

You did hear how it works in New Orleans though. You heard #t form frie] Mitchel}
Marks jail tapes, And you heard when he got up here he said i to0 and he pomted at me.
I came into court and I gave him a subpoena. Yeah, I gave bim 2 subpoena. Come
to court and telis us what you know. But you hear when he goes downstairs and he
says 1 talked to Will I asked was it your altorney or was B the State because I
actually didn't talk te him. I just tried to hand him 2 subpoena so he doem's imow
i1 am with Mr. Faller or if I'm with the State. So he ssks Will. 7, vour stisrney
wants to subpoena me? He told me to tell you don'l fuck with that, Don't go. That's
how it done in New COrleans

Thus, the procedure knew full well tiiat Mr. Marks, in his conversation with Mr. Baham about
coming fo court, raised the subject because he confused about whether defonse counsel wanted lnm to
i:ésﬁfy for the defense. My, Baham would have been responding to Mr. Mark's 5nqn§r‘y when be told him
that hiz atlorney did not subpoerna him and did not want to testify. Al frial, the prosecaior deliberately
gave false impression that defense connsel had comnmmnieated to Mr Marks, through Mr. Bahan, that
bz should not testify for the State. In her rebuttal argum ent, the prosecutor seems to reveal in having
confirsed Mr. Marks telling him he should avoid testifying *

Regardiess of the prosecutor's motivition, the result of the §rasecntm"s inproper comiments and
questions was to undermine defense counsel and the defense's case. The prosecutor’s actions damaged
counsel's eredibility before the jury, cansed the jury to defense counsel's arguments. The prosecutor

dealt a “low blow”

id. at 220 :

Closing Arg. Trans., p. 86 {Supp. R }{emphasis addad). : :

8 Mr. Marks could nct aveid coming to court 10 testify berpuse, as it happened, ke wos ip jai! at the time of the #ial, See
Trial Trans. p. 19¢{Val. 2).

w3
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Louisiana’s jurigprudence on prosecutorial misconduct requires the pmsécutor to refiaim from
wmaking personal attacks on defense strategy snd counsel, Staie v, Brumfield, 96-2667 (La. 10/20/98),
737 30.2d 660, 663. The atiack on defense counsel in ihg pregent case is particularly egregious because
the prosecutor repeatedly suggested that defense counsel had told the State’s wituess ot to coie Lo
cowrt to testify. This type of prosecutorial misconduet amounts to reversible —

The United States Court of Appeal for the Fifih Circuit has concluded the it constituis
reve_rsible ervor for the prosecutor to attack defense counsel by arguing to the jury that defense counsel
was hiding witnesses. In Uniled Siates v. Murrah, 888 F2d 24 (5 Cir. 1989), the federa) appellate court
stated as follows:

The prosecutor continted with an attack on the defendant and his connsel, charging
them with conduct which border onto obstruction of Justice and constituted unethical
cenduct for atrial sttorney. An ethical trial atterney does not hide witnesses possessed of
relevant and material evidence. The prosecutars suggestion that Murrah and his counse)
did so must be taken as damaging to counsel's argument on the facts and the law Tha =
a low blow in any trial, bot it is paticnlaly egregious in a crimingl case bottomad on
cirenmstantial evidencs. i
Rules of fair play apply to al) comnsel and are to be observed by the prossention md
defense alike. No counsel is to throw verbal rocks at opposing counsel. The court will
not accept such conduct from any lawyer. If anything, the obligation of fair play by the
iawyer repreenting the government is accentuated. “Prosecutors do not have a hunting
license exempt fram the ethical constraints on advocacy.” United States v. Bursten, 453
BF2d 605, 610-611 (5* Cir. 1971), quoting Patrierca v. United States, 402 F.2d 314 (1™
Cir. 1968), cert. Denied, 393 U8, 1022, 21 L.Ed.2d 567, 89 5.Ct. 633 (1969). In
recognition of the respected position held by prosecutors, the Suprems Court has warned
that a prosecutor's waproper suggestions “carries wAth it the imprimatyr of the
Government may induce the jury to trust the Governmnent Judgment vather than its own
view of the evidence” United States v. Young, 470 U.S. 1, 18, 105 3.Ct. 1038, 84
LEd2d 1, 14 (1985).

We recognize the onerous burden borne by the prosecution in any crirninal case, and we
seek not to dampen prosecutorial enthusiasm. But as the Supreme Court observed a half
century ago, the govemmoent's representative “may prosecute with earnestness and vigor
- - indeed, he should do so. But while he may strike hard blows, he is ot a liberty to
strike foul ones” Berger v. United States, 295 U5, 78, 88, 55 5.Ct. 622, 633, 73 LEL
1314 (1935). The prosecutorial comments confained i this record have 1o place in the
proper administration of justice. '

888 F2d al 27. The Coun, in Murrak, delermined that the prosecuta’s remark had substantially
affected the defendant’s right to a tria. In reach ing this conclusion, the Court stated that the pertinent

factors to consider included (1) the magnitude of the prejudicial effect, (2) the efficacy of any
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cantionaty imstruction, and (3) the strength of the evidence of guilt. The Court, foitgld that the damaging
effect of these remarks was not neutralized by the irial cowmrt's generic hl:%ﬂig{ibm, siice the
government's case was based largely on circumstantial evidence. 1d. At 28, ‘

The magnitude of the prejudicial effect in the present case s af Jeast as greal as i, Murrah,
because, st as i Murrai, the b’rcsecuicr is suggesting that defense counsel wants to prevent
wilnesses from coming to trial. Here, the prosecutor repeaiedly asked the witness (Mr. Marks) i
defense connsel told him nol to come to conrt, and then tried to play a tape recording of the wilness's
phone
conversalion which supposedly proved it. The tape recording did not prove Mr. Fuller's involvement
and gerved only to create further prejudice. ‘

Mossover, the judge curative instruction was inadequate and left the jury with the impression
thal it was entirely possible that defense coansel had sent a message to Mr. Marks, threagh Mr, Baham,
telling him not to come to trial. The trial court instrucied the jurv as follows:;

Twant you to puat it out of your head that there was any wrongdoing whatsoever by Mr.

Fuiler. This witness could or could not be telling the truth. He may or may not have

spoken with the acensed on this metter. His voice i5 not on the fape and for Mr. Fuller to

be responsible for something his man allegedly had a conversation with this man that

we have not heard. T ask you to take it with 2 grain of salf relative o Mr. Fuller!®
In other words, fhe judge advised the jury that, even though defense counsel might have told Mr. Marks
not to testify, they should forget about . By adding tha the jurors should take the wmatter with a “grain
of salt,” the judge is inadvertently telling the jury to consider i, albeit, with some skepticism. The jury
wass left to believe that Mr. Fuller is an unethical tawyer who, behind the scenes, subveried the
testimony of the witnesses. Under these cuwcumstances, the jwry could ressonably have believed that
Mr. Marks recanted bis siafement to Detective Darling only because defense counsel did not want lom
to testify about what be kuew. As in Murrak, the prosscutor’s suggedtion that defense counsel iried to
prevent witnesses from testifving “must be taken as damaging counsel's credibility before the Jury,
prompling the jury to summarily reject defense counsel’s argunients on the facty and ihe law” See
fvfzim}:, SUpta

In the present case, the prejudicial effect of the prosecutor's comments and questions was not
outweighed by other evidence introduced by the State. The State's case was weak, considering that both

Mitchell Marks and Derrick Lotz recanted their siafement to police. Darmel} Lawrence, the bouncer, did

10 I ot 204-205 (Vol. 2){empbasis added),
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not see the shooting and his story which Mr. Marks gave to péiice insofat as when the shots were fired:
My, Lawrence waplied thai the shots were fired soon after the fistfight, whereas Mr, Marks claimed that
the shooting cecurred lzter, aflar My, Baham went to his grandmothear's houss to get’a gun. And whils
Gregory Pelfiey dlaimed he ovetheard Mr. Baham adwiit that he commitied the wurder, there was no
one to correborate bis claim. Certainly, there was no physical evidence to link Mr. Baliam to the cri!.n €.
The shooter could not be identified from various videotapes. Moreover, the State's theory of the case
made liitle sense; the prosecator argued that, even though William Baham was angry with Donald
Otiver, aflra “Drissel,” over a fistfight they had that evening, Mr. Bahan shot Errol Meeks, who had
dene nothing fo him, supposedlv becanse Mr. Maeks was Iat the bar with friends of Diesel

For the foregoing reasons, it must be concluded that the prosecutor’s retarky .md questions
substantially aifected William Baben's right to a fair lrial as guaranteed by the Due Process Classe of
the FiE% and Fourteenth Amendmenis of the Usited States Constitution and Article 1 § 16 of the

Loutstana Constitution.

Pelifioner respectlully requests that in lght of the wgumenty ¢ evionsly presented, this

Honorable Court vevisit the Magistraie's assessment of this « i‘iﬁﬂ Pefitioner iy not atiempling. fo be
redundant wx s srguments by leaving (hem mostly intact, rather f i the eoniention of the petitioner

that the Megistraie did uol view these cladtay and their a'zisﬁn'ezziims,zip with one snother to inject
WBEICE '-é sts and M:L‘ﬁﬁ‘mil tional reslities into the friad mechanism of this partinlar cave,

The taw of the Slake and ’iﬁl&UﬂiiE?(i State's prodribits the trin) ey m o oruningl case, from igking
into the jury room festimonial evidence to read. On the State level the statute goversing s;'ﬂ:(:h art event
speaes tn mandabory language. Bat, the Magistrate seeks to mugt the mandaory language of the
governing statute. If the lawy which goverm criminal wials can be disregarded al will, i-v‘fzf.f do our jaw

makers gonsnme tax-payer dolars i the creation of these laws. 1T a law will not be. given the full

megsure of its intent, then such law should have no lezal existence if it will oniy be occasioually

1 SeeCodag Avg. Trans, p. 31 (Sup. R.).
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recognized through wit and whim.
It 1s petitioner’s remaining cortention that he was denied a fair trial when the trial court allowed
ihe jwiy to have, in the jury romy during deliberations, the transeripl of Mitchell Marks' statement to

police in which he claimed, smong dher things, thal he saw Mr. Baham with a gun seconds after the

shooting. Over objections by the defense, the trial court permitied the jury to take the transeript into the

Uy room in vmldimu of Lo, C.OrE Art 793, This allowed the j Jury io give undue weight to ﬂ;e
statement, despite the fact that Mr. Marks had recanted and disavowed the statement, despits the faci
that Mr. Marks had recanted and disavowed the statement during the frial

Mr marks staiemend to Detective Darling {exh. $-40) was played for the juty during Detective
Darling's testimony and, again, during Mr. Mark's testimony.'* When Mr. Marks testified. he claimed
that the statement was unirue. He acmitted that l%g way with Mr. Baham at the bar on the uight of the
wcident and that Mr. Baham told him on the way home that he had been m 2 fight in the bathroom.
However, M Marks demed that M, Baiﬁnn told him he was going to get a gun. He denisd seeing Mr.
Baham wath 2 gun seconds afler shots were fired 3 Mr Marks clazmnd how told Detective Darling
whatever she Wanted to h°ar so he could avoid a murder chme * Over objection by the defense, the
triad court allowed the prosecution to p‘:‘xi:-hsh pages 4 theough 7 of the transcripi of the statement, and
the prosecutor was allowed to read those pages to the jury.”

During deliberations, the jury seat a note to the frial court asking to hear the taped statement of
Mitchell Marks. The trial court decided to send the jury the transeript of Mr. Marks' stalement. Defense
counsel objectzd on the ground that writizn dmumeﬁts cannol be taken in the jury room. The trial comt

overrnled the objection. See transeript of trial court's response to the jury questions and rulings *°

12 Tulal tvang., pp. 127, 185 {Val. 2).
13 Id. at 180, 181, 182,

14 Td. at 192

15 ld a&glx% ‘

16 Trial tvans. pp. 3-4 {Sup. R.).
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Louisiana Code of Criminal Procedure, Artide 793(4) provides an explicit legistative mandate
ax to what evidence 18 allowed into the jwry room daring deliberations:

Except as provided in Paragraph B of this Article, a jucor must rely upon lis mewory in
reaching a verdict He shall not be permitted to refer to notes or fo have access to any
written evidence. Testimony shall not be repeated to the jury, Upon the reguest of a juror
angd m the discretion of the court, the jury may take with i or have sent to it aity object
ot document received in evidence when a physical examination thereof is requirad to
enable the jury to arrive at a verdict,

In State v. Perkins, 423 S0.2d 1103 {La 1982}, the Louisiana Supreme Court reversed the
defendant's corviction for the first degree murder, concluding that there had been a violation of ia
C.Cr.P. Art. 793, The Court reagoued ay follows:

Thix Comt has recognized that jurors may inspect physical evidence in order to arrive at
2 verdigt, but they cannot mspect written evidencs to assess its verbal contents. Ste v,
Passman, 345 S0,2d 874, 883 (La. 1977); State v. McCully, 310 So.2d 833 (La 1975);
Siale v. Freeime, 303 S0.2d 487, 489 (La. 1974); State v. Arnaudville, 149 La 151,
127 So. 395 {1930}, State v. Harrison, 149 La. 83, 88'So. 696 (1921).

The general ule egpx‘éﬁaﬁed by La. CORR Art. 793 is that the jury is not to mspect writien
evidence except for sole purpose of a physical examination of the docunent itself to determine an twue
which does not require the examination of the verbal contents of the docusment. For example, & jury can
examnine a written statement to ascertain or compare the signature, or to see or feel it with regard to its
actual exisdence. Stale v, Freeman, L':e'.;p';fci:,-ai 489. The legislature has made an express choice 1 this
insance, and the Louisiana Supreme Court, “waitisn evidence during deliberaions, except for the sole
purpose of physical examination.” As staied by this court in State v, Freeman, supra, at 483-89;

The policy choice thus represented is to require jurors to rely on their own mem ory as to
verbal testimony, without nofes and without reference to switten evidence, such as to
depositions or transeribed testimony. The general reason for the prohibition is a fear that

the jurors might give undue weight to the fimited pottion of the veibal testimony thus
brought into the rootn with thern. . 1

In State v. Freeman, supra, this cowt found reversible emor when the trial court
permitted the jury to read the defendant's confession after retiring to deliberate. The
written statement m this case, although not 2 confession, is an inculpatory stafement
made by the defendant, and the same dangér is that undue weight may be given to this
particular piece of evidence. The legisiature designed article 793 to prevent this precise
danger. This legiclative directive has not been amended, nor has Freente been
overruled: this court iv bound to find that the sending of this written statement fo the jury
deliberation room is reversible error. The trial court skould have granted the defendant's
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motion for a mistrial based ui)(m this grouad.

423 50.2d 1109-10. See afso State v. Freetime, 303 $0.2d 437, 489 (La 1974).

In the present case, there can be no doubt that the trial coutt committed reversible error in
allowing the jiry Lo have the tfaécripi of Mr. Marks' siatement in the jury room during ;ieiilmaijm}s.
This permitied the jury to give undue weight to the statement, which Mr. Marks had recanted in court,
The jury was thus allowsd to give more weight lo the statement than to M. Markg' testimony.

The trial court’s error in allowing the jury to tave the transcript during deliberations was not
harmless under the circnmstances The Court of Appeal, Fourth Circuit has previously concluded that a
violation oi’i'.a. C Cr.B Ari 793 should be reviewed under harmless error analysin Stete v, Hellers
401 19(13 i3, &pp 4 Cir, 5/17/02), 818 S0.2d 231, 239, writ denied, 03- 1322 862 $0.2d 974 (La.
1/9/04); State v. Jounses, 97-1519 (La App. 4 Cir. 1/27/99), 726 S0.2d 1126, 1134-35, writ denied, .
55-0646, 747 50.2d 36 (La. 8/25/99), However, the casex where the error has been found to be
haruless can be easily distingﬁiyshed from the present case. In Seflers, where the defendant was charged
with disiribution of cocaine, the trial conrt allowed the jury during deiibenééxms, to view and hewr a
videotaped recording made fiom a camera mounted mside sn mfvomant’s car, In determining whether
the ervor was harmless, the Court of Appeal, Fourth Circnit staied as followed:

The principal evil or danger thai La, C.CrP art, 793 secksto av-:y;d is i‘lm{ the Le-aimwru

or written evidence in question will be given undue we 1g,rﬁ However, that danger is not

p*ment under the cirenmstances of this case. Implicit i 2 considerstion of undue

mfluence is ﬂnr- COnCEn Ih&t the testimony or written evidence will be accorded grester

weight thaa other svidence present in the course of the trial. In the indant case, the

testimony of Bm‘nm and the tape were the ouly evidence infroduced to d&m onstrate ’
defendant's guilt.

818 B0.2d 231, 235. In the present case, the evidence in question, Mr mark's gatement, was not the
only evidence introduced by the State and, as previously mentioned, My, miarks recanted the statement
at trial. In State v. Johnson, where the defendant was charged with the aggravated rape of minars, the

Court found that the trial court erred in allowing the jury to examine the medical records of the
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defendant and the victimg doring deiibesations. The Court fﬂupd ertor to be harnless based ou the fact
that the dBffélls;e did not objedt and the fact that the evidsﬂc-e, whiié adimitted, had nc-i' bees viewed in
the cowrtroom, so it was not “re~exam ined, had ;mt been viewed in the jury room. 726 So.2d & 1133-
35. In the present case, the defepsee made an objection and m areover, the evidence had been viewed ar;d
read by the jury in the cowrtroom. In addition, as discussed above, the Siate's case was wesk and the
prozecution's theory of the cave made little sense. |

WH;ERE%‘ORE, Mr. Baham prays that if this Honorable Court sither modily the Dindings of
the magisiraié or alternatively recommit this matter to the Magistrate for further development of the
record.

| Respeetiully Submijjed
“Mr. Williatn Baham, DOC #601802
Main Prison Complex, CBA — General Delivery

Louisiana State Penitentiary
Angola, LA70712
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I, Mr. William Baham, hereby certify that a copy of this objection to the Magistrate Judge's
Report or writ of habeas corpus has besn delivered to prison authorities Lo be Torwarded to:
District Attormey’s Office
Leon A, Cannizzaro, D.A. (Interim)

619 South White Strest
New Orleans, LA 70119

Done this 27th day of October 2020, which is precisely twelve (123 days after the date stamp

on the outside of the emvelope reflecting when this report was received by the insitution before

tendering to petitioner.

M William Baduay
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

WILLIAM BAHAM CIVIL ACTION
VERSUS | . NO.192157 [,
DARREL VANNOY SECTION “H” (2)

REPORT AND RECOMMENDATION

This matter was referred to a United States Magi: Judge to conduct hearings, including

an evidentiary hearing, if necessary, and to submit Proposec "'ﬁ_ndings and recommendations for

disposition pursuant to 28 U.S.C. §§ ,636(b)(1)(B) and‘( H':and as appIicable, Rule 8(b) of the

- Rules Governing § 2254 Cases Upon rev1ew of the ent1re ecord Ihave determmed that a federal

ev1dent1ary hearmg is unnecessary For the followmg »reasc_)';_;_s, 1 1jecomm‘end thj;ﬂ; ;he‘ petltmn for

‘1abeas corpus 1ehef be DL‘NIFD ancl DI

ITH PREJUDICE.

EiA

L FACTUAL BACKGROUN.

d “inmate -incarcerated in ‘the Lolisiana,_ State

ged by a blll of mdlctment in Olleqns Pansh

ar pled not gullty on May 2, zon 4 The
<] the estabhs‘ned faets at trial as follows:

On the mght of J anuary 17 201 l Meeks was at Frlar Tucks bar with Larry
: Brown, a relatlve Donald Oliver (mcknamed “D1ese1”) who knew Meeks through

! A district court may hold an evidentiary hearing onIy whén the.ijetftlénei; shows either the claim relies on

* anew, retroactive rule of constitutional law that was previously unavailable (28 U.S.C. § 2254(e)(2)(A)(1))

or the claim relies on a factual basis that ¢ould not have been prevlously discovered by exercise of due
diligence (id. § 2254(e)(2)(A)(iD}) and the facts underlying the clalm show by clear and convmcmg evidence
that, but for the constitutional error, no reasonable jury would have conthed the petltloner Id. §
2254(e)(2)(B) : :

*ECFNo. 1, at 1. ‘

3 State Record Volume (hereinafter “St R. Vol.”) 3 of 6, BllI of Indlctment 1/ 17/ 1.
4St. R. Vol. 1 of 6, Min: Entry, 5/24/11.




a friend, was also at the bar. Defendant and two acquaintances, Derrick Lotz
(nicknamed “pops”) and Mitchell Marks were among the other patrons at Friar

Tucks that night.

| Darnell Lawrence, a bouncer at Friar Tucks, was on duty the night of

: January 17, 2011. During the evening, defendant and Oliver were involved in a

| fight in the bar’s men’s room. Upon learning of the fight, Lawrence broke it up

| and returned to his position at the door. After the incident, Oliver left the bar.

| Defendant and his friends also left. However, defendant left to retrieve his gun

because “[h]e was mad and he wanted to smash” Oliver. Derrick Lotz, Marks, and

| Robert Lotz (nicknamed “Rough” or «Ruffy”) “trfied] to talk [defendant] out of it,”

but they eventually drove back to Friar Tucks in Derrick Lotz’s white Chevrolet

Monte Carlo. Derrick Lotz (the driver) and defendant (the front passenger) exited
|
|
|
|
|
|

the vehicle and approached the bar.

Lawrence, who was still stationed at the door, saw Meeks leave the batr.
Defendant walked into the bar for a few seconds, abruptly turned around and
walked out, following Meeks and trailed by Derrick Lotz. A few seconds later, as
Marks and Robert Lotz were exiting Robert Lotz’s vehicle, multiple gunshots rang
out, and Meeks fell to the ground. -Marks and Robert Lotz immediately got back in
their vehicle, and defendant ran from the bar and “jumped in the truck” with them.
Defendant had a gun, “silver with a black handle” and “[bletween a 9 and a 40”
caliber, in his hand. Robert Lotz drove them to defendant’s grandmother’s house,
and defendant’s grandmother then drove defendant across the river.

New Orleans Police Department (NOPD) Officer Robert Ponson arrived on
the scene outside Friar Tucks shortly after 11:00 p.m., and 2 Friar Tucks employee
handed him several cartridge casings that were fired from of a 40—caliber handgun.
[awrence approached NOPD Detective Kevin Williams, ‘an investigator on the
scene, and identified the shooter as a mar named “Will” who frequented Friar
Tucks once or twice a week. Detective Williams relayed the idyeﬁtiﬁcation
information to NOPD Detective Robert Hurst, the lead detective ‘on the case.”
Lawrence also identified Derrick Lotz as the man standing behind defendant at the -
time of the shooting in the video of the incident recorded by the bar surveillance

system.

The following day, Detective Hurst interviewed Defrick Lotz about the
shooting. Derrick Lotz confirmed that he was standing on the bar’s porch behind
defendant when defendant shot Meeks. He identified defendant as the shooter and

picked him out of a photographic lineup.

NOPD Detective Maggie Darling visited Marks in prison on May 19,2011,
to interview him about the shooting. Marks gave Detective Darling a detailed
statement of the incident, which was audio-recorded. Marks confirmed that
defendant was involved in an altercation in the bar bathroom with another patron
who pushed defendant’s head in the toilet. According to Marks, defendant had a
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swollen face, was very mad, and told him that he wanted to get his gun “to smash
that dude.” Marks then left the bar with defendant and accompanied him to his
grandmother’s house, where defendant retrieved his gun. Marks continued:

[A]fter that we went—we would go and we were trying to talk him
out of it. He was on his way there.... We got by Ruffy’s house. Me and
Ruffy was [sic] in a car and him and Pops was [sic] in the truck. I meanthe
car and they went around there. Me and Ruffy was [sic] about to go inside.
As we get [sic] out of the truck we just heard gunshots. Everybody got
scared. We got back in the truck. He ran our way. He jumped in the truck
with us.

Marks described the gun as between a nine or a forty caliber and silver with
a black handle. After he gave his statement, Marks placed a call from prison that
same day to his girifriend and told her that he was going to play dumb at trial.

On November 4, 2011, both defendant and Gregory L. Pelfrey, another
Orleans Parish Prison inmate, had hearings scheduled in Orleans Parish Criminal
District Court, Section L. Consequently, they, along with three other inmates, were
held in the same holding cell, or docl, just outside the courtroom while they awaited
their respective hearings. Defendant and Pelfrey had never met each other before
that day, and did not see each other again until the day of defendant’s trial.

While waiting in the Section L dock, defendant admitted to the murder,
announcing to the other inmates that the police had no evidence against him because
he threw his gun into the river. He also told the other inmates that one of the key
witnesses in his case was an acquaintance who was not going to show up for trial.
Defendant told the inmates that his attorney was John Fuller. Around noon, Mr.
Fuller came into the docks. At that point, defendant and Mr. Fuller moved toward -
the toilet, and defendant handed Mr. Fuller a document. Defendant then came back
to the other inmates and said that his next court date was on December 15, 2011.
After returning to his'prison cell, Pelfrey filled out a grievance form, declaring what
he had heard from defendant, and passed it to a deputy. From that point until the
trial, Pelfrey had no contact with law enforcement about defendant’s case.

On a phone call from the prisoﬁ around 2:00 p.m., on November 4, 2011,
defendant stated that he had given something to Mr. Fuller, his attorney, earlier that
day. Additionally, defendant stated that his next court date was December 15,
20113 '

3 State v. Baham, 151 So. 3d 698, 699-701 (La. App. 4th Cir. 2014); St. R. Vol. 1 of 6, Louisiana Fourth
Circuit Court of Appeal Opinion, 2013-KA-0058, at 1-4, October 1, 2014,

3




Baham went to trial before a jury on July 16 through 18, 2012. The jury unanimously
found Baham guilty as charged.® Baham filed a Motion for New Trial and for Post-Verdict
Judgment of Acquittal.” On August 16, 2012, the state trial court denied Baham’s Motion for New
Trial and Post-Verdict Judgment of Z/f&'cquit’ca}l.8 After Baham waived legal delays, the couft
sentenced him to life imprisonment without the benefit of parole, probation or suspension of
sentence.’

On direct -appeal to the Louisiana Fourth Circuit Court of Appeal, Baham’s ‘appointed

counsel asserted two errors:

(1)  Hisright to a fair trial was substantially affected by the prosecutor’s improper
remarks and questions attacking defense counsel; and

(2)  Hisright to a fair trial was violated when the trial court allowed the jury to
take the transcript of Marks’ statement into the jury room during deliberations. '

On October 1, 2014, the Louiéiana Fourth Circuit affirmed Baham’s conviction and sentence.!!
The court found that Baham had not shown prejudice as a result of the prosecutor’s statements
because (1) the objectionable comments were not pervasive; (2) the defense objections were:
sustained; (3) the trial court instructed the jury that defense counsel did nothing wrong; and
(4) there was substantial evidence of Baham’s guilt such that the verdict was not attributable to the
prosecutor’s statements.'? The court found that the trial court erred in allowing the jury to review

the transcript of Marks’ statement in the jury room, but found the error was harmless given the

6 St. R. Vol. 1 of 6, 7/16/12 Trial Mins. (2 pages); 7/17/12 Trial Mins. (1 page); 7/18/12 Trial Mins. (2
pages); St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr.

78t. R. Vol. 1 of 6, 8/16/12 Motion for New Trial and For Post-Verdict Judgment of Acquittal;
8 Id, 8/16/12 Sentencing Mins.

7 8t. R. Vol. 1 of 6, 8/16/12 Sentencing Mins.; St. R. Vol. 4 of 6, 8/16/12 Sentencing Tr.

105t R. Vol. 4 of 6, Appeal Brief, 2013-KA- 0058 at?2, 3/5/14.

W State v. Baham, 151 So. 3d 698, 704, 706 (La. Ct. App. 4th Cir. 2614); St.R. Vol. 1 of 6, 4th Cir. Opinion,
2013-KA-0058, at 10, 13, 10/1/14.

12 151 So. 3d at 702-04.




® [
exténsive evidenoe of Baham’s guilt and neither contributed to the verdict nor deprived Baham of
a fair trial.!?

On September 18, 2015, without stated reasons, the Louisiana Supreme Court denied the
pro se writ application filed by Baham.'* On Octobér 30, 2015, the Louisiana Supreme Court
denied Baham’s application for rehearing.'* Baham did not file an application for writ of certiorari
with the United States Supreme Court within ninety (90) days, thus, this conviction and sentence
became final on January 2, 2016.%

On Febn_lary 18,2016, Baham filed an applicafion for post-conviction relief asserting eight
claims: |

(1)  Felonious prosecution due to the use of a bill of information to charge him
with second degree murder;

(2)  Prosecutorial misconduect and fraud upon the court based on the prosecution
improperly introducing hearsay testimony, perjured testimony, withholding
Brady'” evidence and vouching for witness credibility;

(3)  The trial court abused its discretion by failing to sequester the jury,
depriving Baham of a fair trial by interfering without providing the defense an
opportunity to confront his accuser under the confrontation clause, forcing a
witness by threat to testify, and improperly ruling on inadmissible perjury
testimony;

(4)  Hisright to confrontation was Violéted;

(5) Insufficient evidence supported the identification of Baham as the
perpetrator;

13 14, at 704-05.

14 State v. Baham, 178 So: 3d 138 (La. 2015); St.R. Vol. 6 0of 6, La. Sup. Ct. Order, 2014-K0O-2176,9/18/15;
ECF No. 1-4, at 3-25 (undated).

15 State v. Baham, 179 So. 3d 613 (La. 2015); St. R. Vol. 6 of 6, Request for Rehearing of Constltutlonal
Merits, 10/7/15 (dated 9/28/15).

16 Ott v. Johnson, 192 F.3d 510, 513 (5th Cir. 1999) (penod for filing for certiorari with the"Supreme Court
is considered in the finality determination under 28 U.S.C. § 2244(d)(1)(A); Wilson v. Cain, 564 ¥.3d 702,
707 (5th Cir. 2009) (motion for reconsideration must be considered in determining finality of conviction);
Sup. CT. R. 13(1).

17 Brady v. Maryland, 373 U.S. 83 (1963) (due process requires the prosecution to disclose exculpatory
evidence within its possession).



6) Gunshot residue and DNA testing would exonerate him;

(7)  Ineffective assistance of trial counsel for failing to file a motion to quash,
failing to investigate, and pleading Baham guilty before the jury; and

8) * Ineffective assistance of appellate counsel in failing to raise insufficiency
of the evidence and other issues on appeal.'®

On September 12, 2016, the state trial court denied the application finding that Baham’s first claim
lacked merit as he was charged by a bill of indictment.!® The court also found meritless Baham’s
claims of prosecutorial misconduct, explaining that Baham failed to present any evidence that any
testimony was false or that the prosecution knew or should have known the testimony was false
and that he failed to provide any evidence supporting a claim that the prosecution withheld
exculpatory Brady evidence.** The court found that Baham’s third claim did not raise a violation
of any state or federal constitutional right.*! As to his claim alleging he was denied the right to

confront his accusers, the trial court found Baham was offered an opportunity to cross-examine

every witness called by the State and had the opportunity to subpoena his own witnesses.”2 The

trial court denied Baham’s claim relating to misidentification, finding the evidence and arguments
were presented to the jury who determined credibility and found him guilty.?? Baham’s claim
relating to sequestration was found to lack merit as there was no requirement that the jury be
sequestered and the court did not believe there was any reason to sequester the jury.?* The triél

court found Baham’s sixth claim relating to Marks’ statement was previously addressed by the

18.5t.R. Vol. 1 of 6, Application for Post-Conviction Relief, 2/22/16 (dated 2/18/16).
¥ St. R: Vol. 1 of 6, Ruling at 1, 9/12/16.

20 1d. at 1-2.

' 1d. at 2.

24,
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Louisiana Fourth Circuit.?> The trial céurt found that Baham failed to demonstrate his counsel’s
performance was deficient or resulted in prejudice with regard to his lqng list' of ineffective
assistance of counsel claims.* Finally, the trial court found that Baham failed to show prejudice
as a result of his appelIa"te counsel’s failure to raise sufficiency of evidence on éppeal, and there
was no evidence that appellate counsel missed any errors that should have been raised.?’

On December 16, 2016, the Louisiana Fourth Circuit denied Baham’s October 235, 2016,
writ application.® The Louisiana Supreme Court deniéd Baham’s related writ application on
August 31, 2018, finding that he failed to show that the State withheld material exculpatory
evidence in violation of Brady, and that, as to his remaining claims, he failed to.satisfy his post-

conviction burden of proof under LA. CODE CRIM. PROC art. 930.2.%

IL FEDERAL HABEAS PETITION

On March 6, 2019, Baham filed a petition for federal habeas corpus relief styled under 28
U.S.C. § 2254 and challenged his current custody.”® Broadly construing his pro se pleadings,

Baham asserts the following claims before the court:

(1) The prosecution committed fraud upon the court by introducing improper
hearsay and perjured testimony, withholding Brady evidence, and vouching for
witness credibility;

(2)  He was denied his right to confront his accuser;

(3)  Thetrial court denied him his rights to due process and a fair trial by failing
to sequester the jury, allowing the State to direct the jury’s verdict by fraud,

B 1d. at 2-3.

814, at 3-4

2 1d at 4, . .

2 8t. R. Vol. 5 of 6, 4th Cir. Order, 2016-K-1115, 12/16/16; id., 4th Cir. Writ Application, 2016-K-1115,
10/25/16.

2 State ex rel. Baham v. State, 251 So. 3d 1069 (La. 2018); St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-

KH-0207, 8/31/18; ECF No. 1-6, at 20-41, La. Sup. Ct. Writ Apphcatlon St. Rec. Vol. 2 of 6, Supreme
Court letter confirmmg receipt of writ application dated 1/13/17.

3% ECF No. 1.



withholding Brady evidence, and interfering with Baham’s right to present a
defense;

€] Ineffective assistance of counsel;
(5)  Prosecutorial misconduct; and

(6)  He was denied his right to due process when the trial court allowed the jury

to have a copy of the transcript of Marks’ statement in the jury room during
deliberations.’!

The State’s response in opposition concecied timeliness and ex'haustion.”. The State asserts
that Baham’s claims are meritless and the denial of relief was not contrary to or an unreasonable
application of Supreme Court law.”> Baham filed a reply to the State’s opposition response re-
urging the merits of some, but not all, of his claims.>*

III. GENERAL STANDARDS OF REVIEW

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), Pub. L. No. 104-
132, 110 Stat. 1214, comprehensively revised federal habeas corpusllegislation, including 28
U.S.C. § 2254. The AEDPA went into effect on April 24, 19963 and applies to habeas petitions
 filed after that date.’® The AEDPA therefore applies to Baham’s petition filed on March 6, 2019.

The threshold questions in habeas review under the amended statute are whether the
petition is timely and whether petitioner’s claims were adjudicated on the merits in state court. In

other words, has the petitioner exhausted state court remedies and is the petitioner in “procedural

31 ECF No. 1-2, at 8, 24. Baham utilizes the same numbering scheme he used in his direct appeal and
application for post-conviction relief. Specifically, he refers to issues two, four, six, and seven from his

application for post-conviction relief and issues one and two from his direct appeal. See id. For ease of
reference, T use a sequential numbering scheme.

32 ECF No. 21,

B

3 ECF No. 23. -

35 The AEDPA was signed into law on that date and did not specify an effective date for its non-capital

habeas corpus amendments. Absent legislative intent to the contrary, statutes become effective at the
moment they are signed into law. United States v. Sherrod, 964 F.2d 1501, 1505 (Sth Cir. 1992).

36Flanagan v. Johnson, 154 F.3d 196, 198 (5th Cir. 1998) (citing Lindh v. Murphy, 521 U.S. 320 (1997)).
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default” ona claim.:"7 Here, the State concedes, and fhe record shows, that Baham’s federal habeas
petitioﬁ is timely, state court review has been exhausted, and no élaim is in procedural c‘lefault.38

This federal habeas court is thus not barred from reviewing Baham’s claims. Nevertheless,
for the reasons that follow, Baham is not entitled to federal habeas relief,

A. Standards of a Merits Review

Sections 2254(d)(1) and (2) contain revised standards of review for questions of fact,
questions of law, and mixed questions of fact and law in federal habeas corpus proceedings.®
Determinations of questions of fact by the state court are “presumed to be correct . . . and we will
give deference to the state court’s decision unless it ‘was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.””*® The statute also
codifies the “presumption of correctness” that attaches to state court findings of fact and the “clear
‘and convincing evidence” burden plz;ced on a petitioner who attempts to overcome that
presumption. 28 U.S.C. § 2254(e)(1).

A state court’s determination of questions of law and mixed questions of law and fact are
reviewed under 28 US.C. § 2254(d)(1). The determination receives deference, unless the state
court’s decision ““was contrary to, or involved an unreasonable applicaﬁon of, clearly established
[Supreme Court precedent.]”*' The United States Supreme Court has clarified the § 2254(d)(1)

standard as follows:

Under the “contrary to” clause, a federal habeas court may grant the writ if the state
court arrives at a conclusion opposite to that reached by this Court on a question of
law or if the state court decides a case differently than this Court has on a set of

7 Nobles v. Johnson, 127 F.3d 409, 419-20 (5th Cir. 1997) (citing 28 U.S.C. § 2254(b), (c)).
38 ECF No. 21. ‘

% Nobles, 127 F.3d at 419-20 (citing 28 U.S.C. § 2254(b) and (c)).
O Hill v. Johnson, 210 F.3d 481, 485 (5th Cir. 2000) (quoting 28 U.S.C. § 2254(d)(2)).

“1 Penry v. Johnson, 215 F.3d 504, 507 (5th Cir. 2000) (brackets in original) (quoting Miller v. Johnson,

200 F.3d 274, 280-81 (5th Cir. 2000)), aff’d in part, rev'd in part on other grounds, 532 U.S. 782 (2001),
Hill, 210 F.3d at 485.




materially indistinguishable facts. Under the “unreasonable application” clause, a
federal habeas court may grant the writ if the state court identifies. the correct
governing legal principle from this Court’s decisions but unreasonably applies that
principle to the facts of the prisoner’s case.?

- The “critical point” in determining the Supreme Court rule to be applied “is that relief is available
under § 2254(d)(1)’s unreasonable-application clause if, and only if, it is so obvious that a clearly
established rule applies to a given set of facts that there could be no ‘fairminded disagreement’ on

the question.”® “Thus, ‘if a habeas court must extend a rationale before it can apply to the facts

at hand,’ then by definition the rationale was not ‘clearly established at the time of the state-court

decision.””**

/

““IA] federal habeas court may not issue the writ simply because that court concludes in
its independent judgment that the state-court decision applied {a Supreme Court case]
incorrectly.”™* Rather, under the “unreasonable application” standard, “the only question for a

federal habeas court is whether the state court’s determination is objectively unreasonable.”® The

burden is on the petitioner to show that the state court applied the precedent to the facts of his case

in an objectively unreasonable manner.*’

2 Williams v. Taylor, 529 U.S. 362, 412-13'—(2009); Penry, 532 U.S. at 792-93 (2001) (citing Williams,' 529
U.S. at 405-06, 407-08); Hill, 210 F.3d at 485,
® White v. Woodall, 572 U.S. 415, 427 (2014) (citing Harrington v. Richter, 562 U.S. 86, 103 (2011);

Knowles v. Mirzayance, 556 U.S. 111, 122 (2009)); Shoop v. Hill, 139 S. Ct. 504, 506 (2019) (quoting
Harrington, 562 U.S. at 103).

“ White, 572 U.S. at 426 (quoting Yarborough v. Alvarado, 541 U.S. 652, 666 (2004)); Shoop, 139 S. Ct.

at 509 (habeas courts must rely “strictly on legal rules that were clearly established in the decisions of this
Court at the relevant time.”)

* Price v. Vincent, 538 U.S. 634, 641 (2003) (brackets in original) (quoting Woodford v. Visciotti, 537 U.S.
19, 24-25 (2002) (citations omitted)).

4 Neal v. Puckett, 286 F.3d 230, 246 (5th Cir. 2002).

47 Price, 538 U.S. at 641 (quoting Woodford, 537 U.S. at 24-25); Wright v. Quarterman, 470 F.3d 581, 585
(5th Cir. 2006).
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® @
B. AEDPA étandards of Review Apply in this Case

As discussed above, the AEDPA’s deferential standards of review unaer § 2254(d) and
Williams*® apply only to claims adjudicatéd on the merits by the state courts. 28 U.S.C. § 2254(d).
Thus, the deferential AEDPA standards of review do not apply to claims tha‘g are not adjudicated
on the merits in state court.*’ In that insténce, the federél habeas court will consider the claims

(not addressed on the merits) under pre-AEDPA de novo standards of review.>
To determine whether to apply the highly deferential AEDPA standards, a federal habeas
court must look to the last reasoned state court decision to determine whether that ruling was oﬁ
the merits of the claim and “lack[ed] in jus.tiﬁcation that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded disagreement.”! In well-
settled Supreme Court doctrine, when faced with an unexplained state court decision, the fedetal
habeas court “should ‘look through’ tl,ne unexplained decision to the last related state-court decision
providing” particular reasons, both legal and factual, “presume that the unexplained decision

adopted the same reasoning,” and give appropriate deference to that decision.’?

#5291, at 362

9 Cullen v. Pinkolster, 563 U.S. 170, 185-86 (2011); Henderson v. Cockrell, 333 ¥.3d 592, 597 (5th Cir.
2003). '

50 Henderson, 333 F.3d at 598 (citing Jones v. Jones, 163 F.3d 285, 299-300 (5th Cir. 1998) (applying de
novo standard of review to ineffective assistance of counsel claims asserted in state court, but not
adjudicated on the merits)); Carty v. Thaler, 583 ¥.3d 244, 253 (5th Cir. 2009).

>! White, 572 U.S. at 419-20 (quoting Harrington, 562 U.S. at 103). J

32 Wilson v. Sellers, 138 S. Ct. 1188, 119192 (2018); Yist v. Nunnemaker, 501 U.S. 797, 802 (1991) (when
last state court judgment does not indicate whether it is based on procedural default, the federal court will
presume that the state court has relied upon the same grounds as the last reasoned state court opinion).
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IV.  BAHAM’S SPECIFIC CLAIMS

A. Claim One: Prosecutorial Misconduct/Fraud upon the Courts

Baham claims that the prosecution committed “fraud upon the court” by introducing
hearsay and perjured testimony, withholding Brady evidence, and vouching for its witnesses’
credibility. While it is difficult to decipher his rambling, disorganized arguments, it appears that |
Baham claims that Detectives Ponson, Williams and Hurst as well as Darnell Lawrence gave
hearsay testimony.™* He appears to further claim that Detectives Williams and Hurst, Mitchell
Marks, Darnell Lawrence, Damon Harris, and Donald Oliver testified falsely.”® He also claims
that the prosecution withheld the names of witnesses who were interviewed at the crime scene, 5
Finally, he mentions that the prosecution vouched for its witnesses’ credibility.’’

The trial court, in addressing these issues, among others, on post-conviction relief, found

as follows:

Defendant’s second claim alleges that his conviction is based upon
prosecutorial misconduct. More specifically alleged is that the State knowingly
allowed fraudulent testimony to be presented to the jury as well as hearsay that
should have been excluded. The defendant provides nothing in support of his claim
that any testimony was false or that the prosecutor knew or should have known that
any testimony presented was false. Defendant argues that the testimony presented
did not match any information contained in the video. However, the jury was
presented with the testimony and video evidence. The jury, as the fact finder,
believed that the defendant was the shooter. This Court is not in a position to
second guess the fact finder post-verdict. Nor does this Court find that
inappropriate evidence, in any form, was allowed to be presented to the jury in
violation of defendant’s constitutional rights.

In addition, this case, on appellate review, was reviewed not only for issues
presented but for any errors patent review. None were found. State v. Baham, 151
So.3d 698, 701 (La. App. 4 Cir. 2014).

33 Baham refers to this issue in his habeas memorandum as “ISSUE TWO”. ECF No. 1-2, at 8.
54 i
' Id. at 9-10.
5 Id. at 10-16.
36 1d.
7 1d. at 8, 16-17.
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Defendant presents many arguments which would be more properly used in
a closing argument. They are just that, this theories of why testimony and/or
evidence may or may not have been presented to the jury by the State. In addition,
the fact that the defense did not call witnesses that the defendant believes should
have been called, including himself, does not warrant a reversal of conviction and

new trial. This Court does not now second guess defense counsel s reasons and
strategy.

Defendant further claims that a statement providing an alternate description
of the shooter was improperly withheld by the State in violation of Brady v.
Maryland, 373 U.S. 83, 83 8. Ct. 1194, 10 L. Ed. 2d 215 (1963). No evidence has
been presented in support of this claim. Additionally, this alternate description was
provided to the defense and presented to the jury for consideration during trial. .
(Trial Transcript pp. 79-80). Therefore, defendant failed to provide supporting
evidence of withheld exculpatory information and this Brady claim is denied.
Defendant’s prosecutorial misconduct allegation for failure to turn over the alleged
Brady evidence is therefore also denied.” o

The Louisiana Supreme Court denied the related writ application finding that Baham failed to
show that the State withheld material exculpatory evidence in violation of Brady, and that, as to

the other claims, he failed to satisfy his post-conviction burden of proof under LA. CODE CRIM.
J

ProC, art. 930.2.%°

Federal courts apply “a two-step analysis to charges of prosecutorial misconduct.”®® A
court first decides whether the prosecutor’s actions were improper and, if so, the court then

determines whether the actions “prejudiced the defendant’s substantive rights.”®! Under the second

step, the Supreme Court explained that prosecutorial misconduct violates the Constitution only

113

when the misconduct “‘so infected the trial with unfairness as to make the resulting conviction a

58 St. R. Vol. 1 of 6, Ruling at 1-2, 9/12/16.

% State ex rel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-KH-0207, 8/31/18. -
80 United States v. Duffaut, 314 F.3d 203, 210 (5th Cir. 2002).
61

d
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denial of due process.””®* “[T]he Darden standard is a very generél one, leaving courts ‘more
leeway . . . in rééching outcomes ‘in ;:ase-by-case determinations.’”%3 |

1. Hearsay Testimony5*

Baham claims that the prosecution committed fraud by introducing improper hearsay
testimony, pointing to Detective Robert Ponson’s testimony regarding collecﬁng shell casings
from Kaitlyn Walsh and Detective Williams® testimony related to his discussion with Darnell
Lawrence.®® Baham also cites the testimony of Detective Robert Hurst who he claims testified
that Robert Lotz provided Baham’s name.

Although “hearsay rules and the Confrontation Clause are generally designed to protect
similar values,” the United States Supreme Court has been “careful not to equate the Confrontation
Clause’s prohibitions with the general rule prohibiting the admission'of hearsay statements.”®’
Hearsay is defined by LA. CODE EviD. art. 801(C) as “a statement, other than one made by the
declarant while testifying at the present trial or hearing, offered in evidence to prove the truth of
the matter asserted.” Hearsay is generally inadmissible at trial 58

To obtain relief, the petitioner must show that the state trial court’s error in allowing
hearsay testimony, if any, had a “sgbstantial and injurious éffect or influence in determining the

jury's verdict.”®? The petitioner must show that “there is more than a mere reasonable possibility

that [the error] contributed to the verdict. It must have had a substantial effect or influence in

82 Darden v. Wainwright, 477 U.S. 168, 181 (1986) (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643
(1974)).

5% Parker, 567 U.S. at 48 (quoting Yarborough, 541 U.S. at 664).

64 Baham does not appear to raise a Confrontation Clause issue with regard to this claim.
65
Id at9,

66 14, at 10.

57 Idako v. Wright, 497 U.S. 805, 814 (1990) (citations omitted).
68 [ A. CODE EVID. art. 802. :

% Brecht v. Abrahamson, 507 U.S. 619, 623, 113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993).
| 14



determining the verdlict.”70 In determining harm based on inadmissible testimony, the court should
consider (1) the importance of the witness’ testimony; (2) whether the testimony was cumﬁla‘give,
corroborated, or contradicted; and (3) the overall’strength of the prosecution’s case.”!

Initially, when Detective Ponson, one of the initial responding officers, started to testify as
to what Kaitlyn Walsh told him, defense counsel objected and the objection was sustained.”
Detective Ponson testified that Walsh provided him with shell casings wrapped in a towel that she
had picked from the scene.” Detective Ponson testified that Walsh did niot give him the name of
the shooter of any description.”* Detective Ponson simply did not provide hearsay testimony.

Detective K_evin Williams testified on both direct and cross-examinations that Darnell
Williams, the security guard at the bar, provided thé name of the shooter as “Will.””® “Under the
Louisiana Rules of Evidence, an investigating officer may be permitted to refer to statements made
to him by other persons involved in the case without it constituting hearsay if it explains his own
actions during the course of an investigation and the steps leading to the defendant’s arrest.”7
Furthermore, even if Williams’ teétimony constituted hearsay, it does not constitute a
constitutional violation that would warrant relief. Darnell Williams himself testified at trial,
described the sequence of events, and identified persons depicted 6n surveillance video, including
Baham.”” Lawrence confirmed that he spoke to several law enforcement.officers and gave them

the name Will.””® To the extent that Lawrence gave hearsay testimony regarding Derrick Lotz

" Woods v. Johnson, 75 F.3d 1017, 1026 (5th Cir.1996) (emphasfs omitted).
" Sherman v. Scott, 62 F.3d 136, 142 .6 (5th Cir.1995).

2.8t R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 24.

" Id. at24-25.

™ Id. at 29.

" Id. at 33-34, 36-37. _

® Woodfox v. Cain, 609 F.3d 774, 814 (5th Cir. 2010).

"7'8t. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 141-150.

" Id. at 149, 154.
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calling a bar employee named “Austin,” this testimony Was elicited by the defense and not objected
to by the prosecution. Further, given the insignificance of tlﬁé testimony and the strength of the
prosecution’s case, Baham is not entitled to relief as to' this portion of his claim.

Finally, Baham cites the testimony of Detective Robert Hurst whom he claims testiﬁéd that
Robert Lotz provided Baham’s name. As described in deta'il in Section B, Detective Hurst did not
testify that Robert Lotz identified Baham as the shooter. Rather, defense counsel objected before
Hurst could testify regarding any statement made by Robert Lotz, and the objection was
sustained.”

For the foregoing reasons, the denial of relief on this issue was not contrary to or an
unreasonable application of federal law. Baham is not entitled to relief on this claim:

2. Falée Testimony

Baham appears to claim that Detective Robett Hurst, Detective Kevin Williams, Darnell
Lawrence, Mitchell Marks, Damon Harris, and Donald Oliver all testified falsely.®® Baham alleges
that portions of the téstimony of each of these witnesses was contradic‘tory of one another, and,
therefore, must have been false. !

A State denies a criminal defendant due process when it knowingly uses perjured testimony
at trial or allows untrue testimony to go uncorrected.®? To obtain relief, the petitioner. must show

that (1) the testimony was actually false, (2) the State knew it was false, and (3) the testimony was

% Id. at 59-60. . ’
80 14 at9-15.
81 14,

% Gigliov. United States, 405 U.S. 150, 766 (1972); Napue v. lllinois, 360 U.S. 264, 269 (1959): Faulder
v. Johnson, 81 F.3d 515, 519 (5th Cir. 1996).
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material #* False testimony is “material” only if there is any reasonable likelihood that it could
have affected the jury’s verdict.% -

A claim of prosecutorial misconduct, including use of perjured testimony, presents a mixed
question of law and fact.®®> This court must determine whether the state courts’ rulings were
contrary to or an unreasonable application of federal law.

Again; Detective Kevin Williams testified that he spoke with Darnell Lawrence, and
Lawrence told him the name of the shooter was “Will,” which name Williams gave to Hurst.%
Wﬂliams testified that he did not know whether someone told Lawrence who shot the victim.?”

Detective Hurst testified that, upon arriving at the scene, he met with Detective Williams
énd learned that a possible suspect was identified as an individual known as “Will.”#® Hurst further
testified that Lawrence identified “Will” and “Pops” first to Detective Williams and then to
Hurst.?® Hurst testified that he himself spoke to Lawrence and clarified that Lawrence was not a
witness to the shooting but rather a witness to Baham’s entrance into the bar.’® Hurst testified that
he was able to see the clothing Baham was wearing by viewing the video.”* He also testified that

he was not able to determine Baham’s address during the investigation because the address he had

8 Duncan v. Cockrell, 70 F. App’x 741, 744 (5th Cir. 2003); Kirkpatrick v. Whitley, 992 F.2d 491, 497 (5th
Cir. 1993).

8 Duncan, 70 F. App’x at 744 (citing Nobles, 127 F.3d at 415).
8 Brazley v. Cain, 35 F. App’x 390, 2002 WL 760471, at *4 n.4 (5th Cir. Apr. 16, 2002) (citing United
States v. Emuegbunam, 268 F.3d 377, 403-04 (6th Cir. 2001); Jones v. Gibson, 206 F.3d 946, 958 (10th

Cir. 2000); United States v. Noriega, 117 F.3d 1206, 1218 (11th Cir. 1997), United States v. Spillone, 879
F.2d 514, 520 (9th Cir. 1989)); Thompson, 161 F.3d at 808.

86 St. Rec. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 32-34.
8 1d. at 38.

88 Id. at 52,63-65.

¥ 14 at 57.

X Id. at 67.

N 1d at 73.
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was several years old and he could not determine whether Baham still resided at the address.?? As
a result, no search Warrant was executed at an address that he could attribufe to Baham.”

Officer Damon Harris, Baham’s uncle, testified that he arrested Baham.?* Harris explained
that he learned that there was a warrant for Baham’s arrest and that the warrant squad had gone to
Baham’s grandmother’s home to arrest Baham.”® While Harris initially testified that he believed
a search of the house was conducted, Harris admitted that he did not know whether a search of the
grandmother’s home occurred.”® Harris further admitted that he told the warrant squad to “lay off”
and that he would get Baham to turn himself in.??

Donald Oliver, also known as “Diesel” and an acquaintance of the victim, testified that
Oliver got into a fight with Baham in the bathroom of the bar earlier on the night of the murder.%®
Oliver did not recall seeing either the victim or the bouncer enter the bathroom.”® He admitted that
three or four people separated them, but testified that the victim was not one of them.!®® Oliver
left the bar because he was angry and later learned thét the victim had been murde:r»ed.101

Darnell Lawrence testified that he was working the door‘of the bar when the victim, who
was a regular at the bar, told him that there was a fight in the bathroom.!?? Lawrence recalled that

one of Baham’s friends attempted to prevent Lawrence from entering the bathroom. Lawrence

2 1d.

3 Id. at 74, 84.

% 1d at 91-93.

% Id. at 94, 97.

% Id. at 96-97.

97 Id ]
%8 1d. at 133-35, 139.
% Id. at 135.

100 14, at 139,

10 17 at 136.

102 17 at 142-44.

103 14 at 144,
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claimed that he yanked the door open and found Oliver hanging Baham upside down in the
toilet.!® Lawrence told them they had to leave.!® Later, when Lawreﬁce was back at the door of
the bar, he saw the victim leave the bar as Baham re-entered.'® Baham stayed in the bar a few
moments and then followed the victim out.'’? A few seconds later, Lawrence heard four gunshots
and went outside to find the victim on the ground.!® Lawrence identified the victim, Baham, and
“Pop‘s” (Derrick Lotz) from a video depicting the shooting.!” According to Lawrence, the video
showed the victim fall, the shooter run away, and Pops get into his vehicle.!'

To the extent Baham disagrees with the foregoing witnesses’ testimony and contends that
it conflicted with other testimony and/or was not corroborated by physical evidence, the mere
existence of a conflict in testimony and evidence does not make the evidence false or perjured.!!!
Rather, p-erjury is the offering of “false testimony concerni.‘ng a material matter with the willful
intent to provide false testimony, rather than as a result of confusion, mistake, or faulty
memory.”''? The evidence in this case presents, at most, differing recollections or perceptions that
require the jury to assess credibility and appropriate weight to be afforded such evidence, which
frequently occurs at trial and which is the jury’s exclusive function to resolve.

Mitchell Marks testified that he did not see Baham get into a fight at the bar, bth that Baham

told him about the fight after they left.""® Marks denied that Baham told him he was going get a

104 1d.

195 1d. at 144,

196 14. at 145.

197 14, at 145.

198 74, at 146.

199 7d. at 147.

10 14, at 147. : :
"1 See United States v. Wall, 389 F.3d 457, 473 (5th Cir. 2004) (“Wall has not established that McDowell’s
testimony was actually false. He has merely shown that Ristau’s testimony would establish a conflict in
the testimony, a far cry from showing that it was ‘actually false.’”), cert. denied, 544 U.S. 978 (2005). -
"'2 United States v. Dunnigan, 507 U.S. 87, 94 (1993) (emphasis added).

3.8t R. Vol. 6 of 6, 7/16-18/12 Trial Tr. at 181-82.
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gun to “smash the dude.”''* Marks further denied returning to the bar and testified that he never
saw Baham with a gun seconds afier the murder.!’> Marks admitted that he gave a recorded
statement to detectives that contradicted his trial testimony, but claimed he made up the statement
because he was scared that he would be charged with the murder.“s_ The prosecutor read portions
of Marks’ statement wherein Marks admitted that Baham’s face was swollen and Baham told him
“Diesel” knocked him out and put his head in the toilet.!!” ‘According to the statement, Marks
stated that Baham said he was going to get his gun and wanted to “smash that dude.”!'® Marks
testified he could not recall making the statement.!'” Marks further denied making a statement
that, after Baham retrieved a gun from his grandmother’s house, he and others tried to talk Baham
out of it.!® Marks testified that he did not recall making a statement that, upon returning to the
bar, he heard gunshots and that Baham jumped in the truck with Marks and “Ruffy” and that they
returned to Baham’s grandmother’s house.!?! He testified that he made up a description of a gun.!??
Marks denied telling his girlfriend, while on a telephone call, that he planned on “playing dumb”
at trial.'®® The prosecution played a recording of the telephone call.!?*

While Marks’ testimony was material to the State’s case, Baham has failed to prove thaf
the prosecution directed or procured Baharﬁ’s alleged perjured testimony. Further, the State did

not allow his untrue testimony to go uncorrected. In light of the detailed questioning by the

14 14 at 182.

U3 74 at 182.

16 77 at 183-186, 191-192, 208.
17 14, at 188, 190.

118 14 at 188.

Y9 14 at 188, 191.-
£20 17 at 189.

121 14 at 189-190, 192.
122 14, at 194.

123 14, at 195.

124 1d. at 202

20



prosecutor into the statement made by Marks to détectives, there is no showing that the prosecutor
| knowingly or othefwise intended to promote false or perjured testimony. On the contrary, the
prosecutor placed all of Marks’ inconsistent testimony before the jury during questioning and
through the introduction of his typed and audio'recorded statement.!?

Based on the record and as.found by the state courts, Baham has not established that the
witnesses presented false testimohy or that the State suborned perjury through such testimony./
The denial of relief on this issue was not contrary to or an unreasonable application of federal law.vv
Baham is not entitled to relief on this claim.

3. Failure to Disclose Exculpatory Evidence

Baham also claims that the prosecution withheld exculpatory evidence in violation of
Brady.'*® He claims that Detective Hurst testified that he was not in possession of the clothes

Baham was wearing at the time of fhe murder and did not perform gunshot residue or DNA
- testing.'””” He references a discrepancy in the clothing descriptions of the murderer and asserts
the State “withheld” the name of the person who provided a different description.'?® He further
claims the State redacted from a report the names of witnesses interviewed by law enforcement on
the night of the murder.'?°

The State responds that Detective Hurst admitted that no scientific testing was- done to

connect Baham to the crime.'? It further argues that the jury was made aware of the discrepancies

_in clothing descriptions, that the police reports were redacted for witness safety purposes in

125 14, at 205-06, 209-14.

126 ECF No. 1-2, at 8, 11, 1516.
2714 at 11, 16.

128 14 at 11. .

129 14 at 11, 15.

130 ECF No. 21, at 22.
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accordance with Louisiana law, »and that the trial court did not abuse its discretion in failing to
order the State to provide unredacted copies.!*!
The United States Supreme Court has held that “the‘ suppression by the prosecution of
. evidence favorable to an accused upon request violates due p}ocess where the evidence is material
either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.”!32
The duty to disclose this kind of evidence exists even though there has been no request by the
defendant.’® The prosecution’s duty to disclose includes both exculpatory. and impeachment
evidence. Brady claims involve “the discovery, affer trial of inforrﬁation which had been known
to the prosecution but unknown to the defense.”{35 To prove a Brady -violation, Baham must
establish that the evidence is favorable to the accused as exculpatory or impeachment, that the
evidence was suppressed by the State, and that prejudice resulted ﬁc;m the non-disclosure.'*
Detective Hurst testified that he included a clothing description of what Baham was
wearing in his report.!” He agreed that one place in his report he described the clothing as “a
. ‘brown dicky short sleeve top, matching pants and black long sleeved shirt underneath.”!3%
However, he also included the description.from a witness who was at home looking through his
window and reported seeing a black male running from the bar wearing a black hoodie

sweatshirt.!*® Hurst explained that they did not have the clothing the shooter was wearing because,

Bl 1. at 22-24.

"2 Brady v. Maryland, 373 U.S. 83, 87 (1963). ,

133 Strickler v. Greene, 527 U.S. 263, 280 (1999) (citing United States v. Agurs, 427 U.S. 97, 107 (1976));
Hall v. Thaler, 504 E. App’x 269, 273 (5th Cir. 2012) (citing Kyles v. Whitley, 514 U.S. 419, 433 (1995)).

134 Strickler, 527 U.S. at 280 (citing United States v. Bagley, 473 U.S. 667, 676 (1985)); United States v.
Valas, 822 F.3d 228, 236-37 (5th Cir. 2016).

135 Lawrence v. Lensing, 42 F.3d 255, 257 (Sth Cir. 1994) (quoting Agurs, 427 U.S. at 103) (emphasis
added); accord Reed v. Stephens, 739 F.3d 753, 783 (5th Cir. 2014).

136 Banks v. Dretke, 540 U.S. 668, 691 (2004) (citing Strickler, 527 U.S. at 281-82); Reed, 739 F.3d at 782.
7.8t R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 72-73.

138 1. at 79-80.

139 4. at 80-81, 89.
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at the time of the murder, they did not have a current address for Baham.!4 He admitted that no
gunshot residue testing waé performed because they had nothing to test.!*!

While Baham contends that law enforcement took clothing from his grandmother’s house
and that it was admitted into evidence after trial,'*” there is no evidence sﬁpporting his contention.
The record does reflect a July 18, 2012, Minute Entry indicating that Baham and his counsel
appeafed for “UNSCHEDULED JUDICIAL ACTIVITY” during which the court received from
NOPD Central Evidence and Property an itemized list-of clothing including: (1) red and green
hoodie; (2) black t-shirt: (3) blue jeans; (4) black socks; (5) Adidas tennis shoes; (6) brown boxers;
(7) towel; (8) gray under shirt; and (9) hat.' However, there is no evidence regarding whether
that clothing was gathered from Baham’s grandmother’s house or whether it was the clothing
Baham was wearing when he turned himself in on January 22, 2011,14¢ Regardless, the jury was’
clearly made aware that no clothing was tested for DNA or gunshot residue.

It is uncontested that the names of witnesses in Detective Hurst’s Supplemental Report
were redacted."* According to the State, the names were redacted from the report to protect the
safety of those interviewed.'*® Under Louisiana law, a defendant generally does not have a right
to an unredacted police report including the names of witneéses unless the defendant demonstrates
“a peculiar distinctive re?sOn why fundamental fairness dictates discovery of the names of these

witnesses.”!*7 At trial, the trial court found that defense counsel was not entitled to the redacted

40 14, at 74-75, 84.

114, at 75, 84.

2 ECF No. 1-2, at 16.

13 8t. R. Vol. 1 of 6, 7/18/12 Mins. (1 page). _

14 See St. R. Vol. 1 of 6, 1/22/11 New Orleans Police Department Report, (1 page) (indicating Baham was
arrested wearing ‘RED LONG SLEEVE SHIRT, BLUE JEANS, WHITE SHOES.”).

"3 See St. R. Vol. 1 of 6, 7/15/11 Inventory of Discovery; St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 82.

16 ECF No. 21, at 23.

147 State v. Weathersby, 29 So. 3d 499 (La. 2010) (“Simply stating ‘this is a murder case’ and defendant
should ‘have the benefit of eyewitnesses who can articulate who were the aggressors’ does not constitute a
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names. It is clear from the record that the defense had the redacted report and utilized the

alternate clothing description and the video surveillance in an attempt to exonerate Baham. Thus,
Baham has not shown that prejudice resulted from the non-disclosure of the name of the witness
who gave the alternate clothing description or any or any other witness’ name that was redacted.

Denial of relief on this issue was not contrary to or an unreasonable application of federal law. _

Baham is not entitled to relief on this claim.

4. Vouching for Witness Credibility

Baham generally alleges that the prosecution vouched for the credibility of its witnesses. '
However, his only allegation regarding this claim is that the prosecution attacked defense counsel'
and attacked the failure to call Baham’s grandmother as a witness. !0

A prosecutor cannot vouch for a witness’ credibility because it implies that he has
additional personal knO\.Nledge about the witness which he has garnered from an extrajudicial
investigation.'! Neither action of which Baham complains, however, constitutes v;)uching for the
credibility of a witness. Further, a review of the trial transcript shows that the prosecution did-not
vouch for the credibility of any witness.

The denial of relief on this issue was not contrary to or an unreasonable application of

federal law. Baham is not entitled to relief on this claim.

peculiar distinctive reason why fundamental fairness dictates discovery of the names of these witnesses.
This is especially so given the State’s and this Court's concern for the witnesses’ safety.”)

18 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 82-83.

149 ECF No. 1-2, at 8, 16.

139 14, at 16. :

15! United States v. Ajaegbu, 139 F.3d 898 (5th Cir.1998) (per curiam ) (citing United States v. Carter, 953
F.2d 1449, 1460 (5th Cir.1992)). -
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B.  Claim Two: Violation of Right of Confrontation!s?

Baham claims his confrontation rights were violatéd when he was not allowed to cross-
examine certain witnesses. Baham claims that the State introduced the statement of Robert Lotz
through the testimony of Detective Hurst, viélating his right to confront and cross-examine Robert
Lotz. He further contends that he was denied the right to confront Dr. Cynthia Gardner, the
forensic pathologist who performed the autopsy, because the State called a different coroner to
testify regarding thé contents of the report.

In opposition, the State contends that Detective Hurst never explicitly testified that Robert
Lotz gave him the name “Will” as the perpetrator. E-ven if he had, the State continues, any error
was harmless. As for Baham’s inability to examine the coroner who conducted the autopsy, the

State contends that the United States Supreme Court has not determined whether an autopsy report

13 testimonial for purposes of the right to confrontation. Even if the report were testimonial, the .

State argues that it is unlikely the testimony contributed to the vetdict as the only issue in dispute
was identity of the perpetrator. Thus, any error was harmless.

The trial court, in addressing the issue regarding Robert Lotz, found no violation of the
confrontation clause, although it did not address the coroner testimony.'*® It found that Baham
failed to identify any State witnesses at trial that ‘he was not permitted to cross-examine, and that .
he was at liberty to subpoena any witnesées he wished to call to testify at trial.'>* The Louisiana -
Fourth Circuit found that the issue was not reviewable under LA. CODE CRIM. PROC. art. 930.4(C)

because Baham did not raise it on direct appeal and that he was free to subpoena witnesses for

a

152 Baham refers to this issue as “ISSUE FOUR.” ECF No. 1 -2, at 17
133 8t. R. Vol. 1 of 6, 9/12/16 Ruling at 2.
154 10
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trial. The Louisiana Supreme Court found Baham failed to meet his post-conviction burden of
proof, ci-ting LA. CODE CRIM. PROC. art 930.2.155

The Confrontation Clause provides that, “[i]n all criminal prosecutions, the accused shall
enjoy the right . ..to be confronted with the witnesses againét him.”16 'fhis right ensures reliability
of the evidence by requiring statements under oath, submission to cross-examination, aﬁd the
opportunity for the jury to assess witness credibility.”’ The Supreme Court has long held that

testimonial statements, those statements made for the purpose of establishing or proving a

particular fact, are /nadmissible in criminal prosecutions, unless the declarant is unavailable for

trial and the defendant had a prior opportunity for cross-examination.'® Simply put, “the

Confrontation Clause prohibits (1) testimonial out-of-court statements; (2) made by a person who
does not appear at trial; (3) received against the accused; (4) to establish the truth of the matter

asserted; (5) unless the declarant is unavailable and the defendant had a prior opportunity to cross

examine him.”!5?

However, the Confrontation Clause does not prohibit the admissibility of non-testimonial

160

statements. It applies only to “‘witnesses’ against the accused . . . those who ‘bear

s»l6l

testimony[,}’”'®", and only testimonial statements “cause the declarant to be a ‘witness’ within the

meaning of the Confrontation Clause:”'®2 “It is the testimonial character of the statement that

135 State ex rel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-KH-0207, 8/31/18.
136 J.8. Const. amend. VL.

BT California v. Green, 399 U.S. 149, 158, 90 S. Ct. 1930, 26 L. Ed. 2d 489 (1970).

8 Crawford v. Washington, 541 U.S. 36, 59 & 68-89, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).

159 United States v. Gonzales, 436 F.3d 560, 576 (5th Cir. 2006).

% Davis v. Washington, 547 U.S. 813, 821, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006).

181 Crawford, 541 U.S. at 51, 124 S. Ct. 1354 '

12 Davis, 547 U.S. at 821, 126 S. Ct. 2266.
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separates it from other hearsay that, while subject to traditional limitations upon hearsay evidence,
is not subject to the Confrontation Clause.”'®*

A Confrontation Clause claim presents a mixed question of law and fact.!®* Therefore, this
court must defer‘to the state courts’ decision rejecting the claim unless pe‘ltitioner demonstrates that
the decision was “contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States.”165

Here, there simply was no violation. At trial, when asked how he developed Baham as a
suspect, Hurst testified, “By speaking — initially we developed WilL We knew Will. We were
provided with the name Will. We spoke with Robeﬁ Lotz-- . . . and he advised us that Will’s--
1% Defense counsel then objected.’” After an unrecorded sidebar during which the objection
was sustained, the prosecution asked Hurst to focus on Darnell Williams and Derrick Lotz !®8
Hurst explained that Derrick Lotz identified Baham from a six-pack line up.'®® Upon recall, Hurst
again testified the Derrick Lotz identified Baham as the shooter.'”® It is clear from the record that |
Hurst did not testify that Robert Lotz gave the police Baham’s name as the perpetrator or identified
him as the perpetrator.

Even if there were a Confrontation Clause violation, multiple witnesses as well as the
physical evidénce implicated Baham as the perpetrator of the crime. Lawrence testified that he

witnessed Baham follow the victim out of the bar.!”! Seconds later, he heard gunshots and then

163 1d

"4 Fratta v. Quarterman, 536 F.3d 485, 499 (5th Cir. 2008).
16328 U.8.C. § 2254(d)(1). _

166 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 59.

167 Id

168 1d. at 60.

169 Id

0 14 at 223.

14, at 145,
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found the victim on the ground.'” He identified Baham from the video of the shooting.'™ He
testified ;that he gave the detective the name “Will.”!™ The State also presented the statement of
Mitchell Marks from May 2011, during which he identified Baham as the shooter, as well as a jail
telephone call between Marks and his girlfriend during which Marks stated he planned to “play
dumb” at trial.!” |

The State also presented powerful testimony from Gregory Pelfrey, who testified that,
while Pelfrey, Baham and other defendants were waiting in a holding cell in the courthouse for
hearings on November 4, 2011, Bahém openly édﬁlittéd to the other defendants that he committed
a murder but that the gun was in the river.!’® According to Pelfrey, Baham told. the others that a
key witness was his acquaintance and that he did not plan to show up for court.'”” Pelfrey also
heard Baham say thaf the witness was around the corner when Baham shot the victim so there was
no way he could have seen Baham commit the murder.!” Pelfrey testified that he saw Baham give
his counsel a piece of paper that either was a writing or drawing related to the witness’ sight line.!7
Pelfrey completed a grievance form detailing the information when he returned tojail.'® Finally,
the State introduced multiple surveillance videos throughout the trial so the jury was able to
determine if Baham was the murderer, |

Baham also raises a Confrontation Clause claim with regard to the coroner testimony. Dr.‘

Cynthia Gardner’s autopsy report of the victim was reviewed and interpreted by Dr. Sandomirski

172 14 at 145-46.

3 1d. at 147

74 1d. at 154.

175 1d. at 183-85, 188-90, 194, 202, 206, 209-14.
176 4. at 236, 239, 241, 247, 251, 253, 255.

77 14, at 240.

178 1d. at 241.

179 14, at 254-55.

180 14 at243-44, 256.
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because Dr. Gardner was out of the country."" Dr. Sandomirski testified that the victim’s cause
of death was multiple gunshots to the head and chest and that the fnj uries were not survivable.!%?
She testified that the manner of death was classified as a homicide.'®® Defense counsel elected not
to cross-examine the witness.'®
The Supreme Court did not specifically define testimonial or nontestimonial in Crawford.
It did make clear that the Confrontation Clause was concerned with “testimony,” which “is
typically [a] solemn declaration or affirmation made for the purpose of establishing or proving
some fact,” and noted that “[a]n accuser who makes a formal statement to government officers
bears testimony in a sense that a person who makes a casual remark to an acquaintance does
not™*®  “[Wlhatever else the term covers, it applies at a minimum to prior testimony at-a
preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.”!38
The Supreme Court expanded the deﬁnitioﬁ of testimonial statements to include statements
that are “functionally identical to live, in-court testimony” in Melendez—Diaz v. Massachusetts.'%7
Circuit Courts are split on whether autopsy reports are testimonial or not.®® Thus, there-is no
clearly established law by the United States Supreme Court that would require Dr. Gardner to

9

testify regarding the autopsy.'® Even if the autopsy report were testimonial under clearly

81 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 118-121.

182 74. at 120,

183 14, at 120-21.

184 4. at 121.

185 Crawford, 541 U.S. at 51.

186 1d. at 68.

187 Melendez—Diaz v. Massachusetts, 557 U.S. 305,310-11 (2009). .
188 See e, & United States v. James, 712 F.3d 79, 88 (2d Cir. 2013) (deciding that the autopsy report at issue
was not testimonial “because it was not prepared primarily to create a record for use at a criminal trial.”)
(footnote omitted); United States v. Ignasiak, 667 F.3d 1217, 1231 (11th Cir. 2012) (concluding admission
of autopsy reports through medical examiner who did not conduct or observe the autopsies violated
Confrontation Clause)

' See Murray v Cain, Civ. No. 15-0827-BAJ-EWD, 2019 WL 141744, at *7 (M.D. La. Mar. 3, 2019);
Green v. Cain, Civ, No. 14-2073, 2016 WL 6477038, at *14 (E.D. La. May 13, 2016) (the state courts’

!
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established law, a Confrontation Clause violation is subject to a harmless error analysis.'%
Harmlessness depends'on whether an error caused actual prejudice in that it “had sﬁbstantial and
injurious effect or influence in determining the jury’s verdict.”!®' To obtain federal habeas rélief
under Brecht, petitioner (not the State) has the burden of demonstrating that the error was not
harmless.'%?

No one contested that fact that the victim died from gunshot wounds. Baham’s defense
was that he was not the perpetrator. Neither the autopsy report nor Dr. Sandomirski offered any
information about the identity of the perpetrator. Baham has not shown that any error in the
admission of Dr. Sandomirski"‘s testimony had a substantial and injurious effect or influence in
determining the jury’s verdict.

For these reasons, any error was harmless error and the state courts’ denial of relief was
neither contrary to, nor an unreasonable applicatic.m of, Supreme Court precedent. Baham is not
entitled to relief on this issue.

C. Claim Three: Sequestration of Jurors/Right to Present a Defense!®3

Baham claims the trial court violated his right to a fair trial when-it failed to sequester the

jurors pursuant to LA. CODE CRIM. PROC. art. 791. 194 He further claims that the trial court allowed

denial of claim relating to inopportunity to cross-examine the doctor who performed the autopsy on the
victim was not error given the absence of clearly established law relating to the Confrontation Clause’s
application to autopsy report by non-testifying experts ), Order adopting report and recommendation, 2016
WL 6441232 (E.D. La. Nov. 1, 2016) , 4
% Davis v. Ayala, 576 U.S. 257,270, 135 S. Ct. 2187, 2199 (2015); Fryv. Pliler, 551 U.S. 112, 120 (2007).
%! Brecht v. Abrahamson, 507 U.S. 619, 637-638 (1993) (citing Kotteakos v. United States, 328 U.S. 750,
776 (1946)). :

192 1d. at 637; see Basso v. Thaler, 359 F. App’x 504, 509 (5th Cir. 2010) (Brecht places the burden on the
habeas petitioner to prove the error was not harmless).”

193 Baham refers to this issue as “ISSUE SIX: Trial court abused its discretion.” ECF 1-2,at 21. Among
his claims, Baham again argues that the State withheld evidence by redacting names of witnesses in its
police reports provided to defense counsel. As the court has previously addressed this issue above, it will
not readdress it.

19 In Louisiana, “[i]n noncapital cases, the jury shall be sequestered after the court’s charge and may be
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the State to dire_:ct a verdict by fraud by forcing Derrick Lotz and Mitchell Marks to testify over
defense counsel’s objection without giving the witnesses immﬁnity, in violation‘of their Fifth-
Amendment right against self-incrimination.'”® Baham generally argues that the trial court
interfered with his right to present a defense. %

The State responds that Baham’s sequestration claim under state law is not cognizable, and
there was no violation of article 791.1%7 It further arglies that Baham fails to cite to any federal
law supporting his claim that the trial court acted unreasonably in failing to sequester the jury.'®8
As to the claims relating to the testimony of Marks and Derrick Lotz, the State argues that it is
entitled to call the witnesses necessary to meet its burden Qf proof and that it was not required to

give either witness immunity as it did not ask any questions that would violate either witness’ Fifth

9

Amendment privilege.!” It further argues that neither witness was a suspect in the case, so the

Fifth Amendment right against self-incrimination was not applicable 2 The State claims that it

questioned both witnesses about their prior statements and properly impeached them with their

previous statements,?"!

The trial court rejected these arguments when raised in Baham’s application for post-

conviction relief:

Defendant’s sixth claim alleges that this court abused its discretion in failing
to sequester the jury in accordance with La. C.Cr.P. Art. 791. However, because
the defendant was not charged with a capital crime there was no requirement that
the jury be sequestered. Nor was there a request by the defendant to sequester the

sequestered at any time upon order of the court.” LA. CODE CRIM. PROC. art. 791(C)
15 ECF No. 1-2, at 22-24.

196 14 at 21, 24.

9T ECF No. 21, at 28-29.

198 14 at 29..

199 14,

200 14

20t g \
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jury. This Court did not believe any reason existed to warrant a sequestered jury.
This allegation is without merit.?%?

The trial court did not address Derrick Lotz, but with regard to Marks found:

Defendant further complains that Mitchel Marks’ statement was read to the
jury in violation of Mr. Marks’ Fifth Amendment right. Mr. Marks made a prior
statement to an investigator and then told his girlfriend that he was going to play
dumb at trial. Mr. Marks cannot refuse to testify in another defendant’s trial based
on the Fifth Amendment when his statement or testimony does not implicate him

in a crime. Additionally, this Court proceeded with great caution during the

questioning of Mr. Marks to ensure that the State’s questions did not implicate him
in any criminal activity.?%3

The Louisiana Supreme Court found that Baham did not meet his burden of proof.2%

With regard to Baham’s argument that the state courts’ denial of relief violated Louisiana
- law relating to sequestration of jurors, Baham was not charged with a capital 'crime. T‘hus, jury
sequestration was not required by state law. Further, Baham does not show that either party even
requested that the jury be sequestered. More significantly, this claim cannot support federal habeas
relief. A federal court does “not sitas [a] ‘super’ state supreme court in a habeas corpus proceeding
to review errors under state law.”?% In short, federal habeas review does not lie for errors of state
law 206

Under federal law, to warrant relief, a petitioner must show that the refusal to sequester the

jury resulted in a substantial likelihood of prejudice.??” Baham has neither alleged nor provided

any evidence that the jury was exposed to outside influences or that the failure to sequester the

22 gt R. Vol. 1 of 6, 9/12/16 Ruling at 2-3.
23 14 at 2.

204 State ex rel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, 8/31/18 La. Sup. Ct. Order, 17-KH-0207.
25 Wilkerson v. Whitley, 16 F.3d 64, 67 (5th Cir.1994) (quotation omitted);.

206 Swarthout v. Cooke, 562 U.S. 216, 219 (2011); see Estelle v. McGuire, 502 U.S. 62, 67-68 (1991) (“[I]t
is not the province of a federal habeas court to reexamine state-court determinations on state-law
questions.”); see also Hogue v. Johnson, 131 F.3d 466, 506 (5th Cir. 1997) (a disagreement as to state law
is not cognizable on federal habeas review). '

27 United States v. Greer, 806 F.2d 556, 557-58 (5th Cir. 1986) (citation omitted).
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jury otherwise interfered with his right to a fair trial 2 He has not shown that the state courts’
decision was an unreasonable application of or contrary to of Supreme Court precedent.

Baham’s argument that the trial court allowed the State to direct a verdict by fraud by
allowing Derrick Lotz and Mitchell Marks to testify over defense counsel’s objection without
requiring the State to give them immunity similarly fails. Before the testimony of Derrick Lotz
and Mitchell Marks, defense counsel objected.”® With the jury removed from the courtroom, the
trial court explained that the issue was whether any questions would trigger a Fifth Amendment ’
privilege.*'® The prosecution explained that Marks was subpoenaed due to his knowledge of what
took place on the evening of the shooting.”!! The prosecutor stated that it had “absolutely no
information whatsoever that would inculpate [Marks] in the murder” and absolutely did not intend

~on pursuing any sort of principal or conspiracy theory as to Marks.2? The State said it would not
consider giving Marks immunity because he had not made any statements inculpating himself 2!3
The trial court advised it would be the “gateke;eper” and determine whether any question would
violate the witnesses’ Fifth Amendment rights and disallow questioning on a question by question

basis, as necessary.?!* The trial court reiterated that it would not require Marks to answer questions

2% See Goudeau v. Cain, Docket No. 16-cv-732, 2017 WL 946726, at *6 (W.D. La. Jan. 18, 2017) (citing
- Lathers v. Cain, 2011 WL 1793274 (M.D. La. Apr. 7, 2011)), Order adopting report and recommendation,
2017 WL 951632 (Mar. 8, 2017), certificate of appealability denied, 17-30259 (5th Cir. Feb. 6, 2018);
- Howard v. Warden, Louisiana State Penitentiary, Civ Action No. 1:14-CV-00514, at *12 (W.D. La.. June
18, 2015) (petitioner failed to demonstrate a constitutional claim for habeas relief where he neither alleged
nor showed “his trial atmosphere was utterly corrupted by press coverage or that his trial was rendered
fundamentally unfair by any discussion or misconduct by the jurors during jury recesses.”), certificate of
appealability denied, 15-30586 (5th Cir. Sept. 16, 2016).

29 8t. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 101-03,

210 14, at 103,

21 14, at 104-05.

22 714 at 104,

213 Id.

214 1d at 106-11.
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that would violate his Fifth Amendment privilege.?'S After reviewing Marks® statement, the trial

court again stated it would not allow the State to ask questions that infringed upon Marks’ right to

remain silent.?!

As for Derrick Lotz, the prosecution explainéd it intended to ask him everything he
observed the night of the murder.*!” The trial court similarly ruled that, while Lotz had been placed
on the scene by video surveillance and witnesses, Lotz did not have Fifth Amendment privilege
not to testify and he would prevent him from answering any question that might violate the
privilege2!® Defense counsel objected to the rulings as to both witnesses.?!?

Neither Derrick Lotz nor Marks were suspects in the murder and the State had no intention
of charging therﬁ in the murder. Upon questioning them, the State asked them about the statements
they had given to law enforcement identifying Baham as the shooter, and properly impeached their
testimony when they both claimed to have lied previouAsly. None of the questions posed to either
of those witnesses implicated their rights égainst self-incrimination. Baham has not demonstrated
a violation of applicable federal constitutional law by the trial court’s rulings regarding these
witnesses’ testimony.

As for his claim that the trial court interfered with his right to present a defense, under
federal law, a defendant has a constitutional right to present a complete defense.” While the
Constitution guarantees criminal defendants a meaningful opportunity to presenf a complete

defense, this right is not absolute.”?! Broad latitude is granted to states to establish rules excluding

215 14, at 109-11.

216 Id.

2T g at 112.

218 14, at 113-14.

29.1d. at 114-15.

220 Taylor v. Hllinois, 484 U.S. 400, 408 (1988).

21 Holmes v. South Carolina, 547 U.S. 319, 324 (2006).

34




evidence from criminal trials.?*? The Supreme Court has ‘;[o]nly rarely . . . held that the right to
present a complete defense was violated by the exclusion of defense evidence under a state rule of
evidence.” The Court has instead recognized that the Due Process Clause does not guarantee
the right to introduce all evidence the defendant deems relevant, because the right to present even
relevant evidencé is not “absolute.”** The right to present a complete defense is not “an unfettered

right to offer testimony that is incompetent, privileged, or otherwise inadmissible under standard

rules of evidence.”?%’

While the trial court allowed Marks and Derrick Lotz to testify, those rulings, which did
not violate; the witnesses’ Fifth Amendx)nent right against self-incrimination, did not impact
Baham’s right to present his mistaken identity/actual innocence defense. The defense attempted
to bolster the testimony of Marks by. eliciting testimony that the statement he gave to Detective
Darling was uncounseled and coerced because Marks was afraid that law enforcement would
attempt to charge him with the murder.”?¢ Similarly, the defense elicited testimony from Derrick ™
Lotz that his family pressured him to tall% to detectives and that the detectives threatened to arrest
him if he did not give a statement.””” Derrick Lotz also appeared to suggest that his uncle, Robert
Lotz, appeared on the sufveillance video rather than Derrick Lotz.**® Baham also effectively

presented his defense through the cross-examination and attempt to discredit certain State’s

witnesses.

222 14, Nevada v. Jackson, 133 S. Ct. 1990, 1992 (2013).
2 Jackson, 133 S. Ct. at 1992 (citations omitted).

2% Montana v. Egelhoff, 518 U.S. 37, 42 (1996).

225 Taylor, 484 U.S. at 410. |

228 gt R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 217-20.

227 14, at 169-170.

214 at171.
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While the defense was unable to identify, and thus call at trial, a witness who gave a
different clothing description of the alleged perpetrator, that limitation did not effectively prevent
him from presenting his defense. The jury heafd evidence that Detective Hurst was given two
different clothing descriptibns, both of which Detective Hurst documented in his feport, and the
jury was able to view the clothiﬁg Baham was wearing from the video surveillance evidence.???
Additionally, the video surveillance was played many times throughout the trial and defense
counsel questioned the witnesses about the identities of the persons depicted on the videos?*
After hearing all the testimony and viewing the evidence, the jury apparently found more credible
the evidence that com'radicted Baham’s misidentification/actual innocence defense.

Accordingly, Baham has not shown that the state courts’ determination was contrary to, or -
an unreasonable application of, clearly established Supreme Court precedent. He is not entitled to
federal habeas relief on these claims.

D. Claim Four: Effective Assistance of Counsel?*!

Baham generally alleges that he was denied effective assistance of counsel.*?> He,

however, makes no arguments ébqut either his trial or appellate counsel performing deficiently.

Rather, as the State points out, the entirety of his claim is identical to his previous claim relating

to the trial court’s abuse of discretion.??

229 14 at 72-73, 75, 79-81, 89.

20 14, at 47-50, 54-59, 146-49, 159-60, 229.

231 Baham refers to this claim as “ISSUE SEVEN?” in his habeas petition. ECF No. 1-2, at p. 24.
232 ECF No. 1-2, at 24-25.

23 ECF No. 21, at 30,
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Baham must present more than a presumptive, conclusory assertion to establish a claim for

ineffective assistance of counsel.?** He has not, and therefore, is not entitled to relief for that

reason alone 235

Betore the state courts, however, Baham did raise specific claims of ineffective assistance

of trial and appellate counsel. In this case, he has referred to his ineffective assistance of counsel

claim as “ISSUE SEVEN,” which, in his application for post-conviction relief, alleged only

ineffective assistance of trial counsel.*¢ As he does not fefer to “ISSUE EIGHT” which alleged
ineffective z;ssistance of appellate coﬁ.nse':i,237 I will not address that issue.

In his post-conviction application, Baham claimed in issue seven that he was denied
effective assistance of counsel when his trial counsel: (1) failed to file a motion to quash the bill
of information charging him with second degree murder; (2) failed to request discovery,

investigate the case, and inadvertently admitted Baham’s guilt to the jury through stipulations

related to Pelfrey; (3) failed to prepare a defense of innocence; and (4) failed to seek funding for

DNA or gunshot residue testing of clothing taken from his grandmother’s home 28
‘The state trial court found that Baham’s claim regarding the failure to file a motion to quash
was meritless as he was charged by a bill of indictment 2% It als6 found that defense counsel did

not stipulate to the truthfulness or trustworthiness of Pelfrey’s statement or testimony, but rather

2% Green v. Johnson, 160 F.3d 1029, 1042 (Sth Cir. 1998) (“Mere conclusory allegations in support of a
claim of ineffective assistance of counsel are insufficient to raise a constitutional issue.”).

23 Miller v. Johnson, 200 F.3d 274, 282 (Sth Cir. 2000); accord United States v. Holmes, 406 F.3d 337,
361 (5th Cir. 2005) (“To succeed on [an} ineffective assistance claim, [a petitioner] bears the burden of
demonstrating that counsel’s performance was deficient and that the deficient performance prejudiced his
defense. [A petitioner] cannot escape this burden merely by stating his conclusion.”).

6 ECF No. 1-2, at 24; St. R. Vol. 1 of 6, 2/18/16 Memorandum of Law ir Support of Application for Post-
Conviction Relief, at 27-32,

578t R. Vol. 1 of 6, 2/18/16 Memorandum of Law in Support of Application for Post-Conviction Reljef,
at32-34. -

238 1d. at 31,
29 St R. Vol. 1 of 6, 9/12/16 Ruling at 3.
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defense counsel cross-examined Pelfrey and the jury determined his credibility.?*% The trial court
found that the record contfadicted Baham’s claim that defense couﬁsel failed to request discovery
and investigate the case.*! As for the failure to seeking funding for DNA and gunshot residue
testing, the trial court found that testing the clothing and presentatibn of the result to the jury may
not have changed the outcome of the trial*** The court explained that Baham had traveled to
H(;uston after the shooting and that the clothing could'have been cleaned or replaced with new
items by the time it was collected.>”® Ultimately, the Louisiana Supreme Court denied Baham’s
related writ application denying relief for Baham’s failure to meet his bost—conviction burden of
proof under LA. CODE CRIM. PROC art. 930.2.24

The issue of ineffective assistance of counsel is a mixed question of law and fact.?*> Thus,
under the AEDPA, this court must determine whether the state courts’ denial of relief was contrary
to or an unreasonable application of Supreme Court precedent.

The United States Supreme Court established a two-part test for evaluating claims of
ineffective assistance of counsel, requiring pe;titioner to prove both deficient performance and
resulting prejudice.?*® The Supreme Court first held that “the defendant must show that counsel’s
representation fell below an objective standard of reasonableness.”7 Second, “[t]he defendant

must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.”248

240 1d

241 1d.

242 14 at3-4.

g g

24 State ex rel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-KH-0207, 8/31/18.
23 Strickland v. Washington, 466 U.S. 688, 698 (1984); Clark v. Thaler, 673 F.3d 410, 416 (5th Cir. 2012);
Woodfox v. Cain, 609 F.3d 774, 789 (5th Cir. 2010).

246 466 U.S. at 697 .

247 Id. at 687-88.

28 1 at 694; United States v. Kimler, 167 F.3d 889, 893 (5th Cir. 1999).
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In deciding ineffective assistance of counsel claims, a court need not address both prongs
of | the conjunctive Strickland standard, ‘but may dispose of such- a claim based solely on a
petitioner’s failure to meet either prong of the test>*® A habeas corpus petitioner “need not show
that counsel’s deficient conduct more likely than not altered the outcome in the case.” ... Butit

is not enough under Strickland, ‘that the errors had some conceivable effect on the outcome of the

proceeding,’ 20

On habeas re‘}iew, the United States Supreme Court has clarified that, under Strickland,
“[tJhe question is whether an attorney’s representation amounted to incompetence under prevailing
professional norms, not whether it deviated from best ioractices or most common custom.”?3!
“Even under de novo review, the standard for judging counsel’s representation is a mc;st deferential
one.”” The courts must therefore apply the “strong presumption” that counsel’s strategy and
defense tactics fall “within the wide range of reasonable professional assistance.”2’3

Federal habéés courts presume that litigation strategy is objectively reasonable unless
clearly proven otherwise by the petitioner.?> “It is all too tempting to second-guess counsel’s
assistance after conviction or adverse sentence.”?% In assessing counsel’s performance, a federal
habeas court must make every effort-to eliminate the distorting effects of hindsight, to reconstruct

the circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s

M Kimler, 167 F.3d at 893. \

20 Motley v. Collins, 18 F.3d 1223, 1226 (5th Cir. 1994) (citation omitted) (quoting Strickland, 466 U.S.

at 693); Harrington, 562 U.S. at 112 (Strickland requires a “substantial” likelihood of a different result, not
just “conceivable” one.)

3! Harrington, 562 U.S. at 105.
252

214
253 Strickland, 466 U.S. at 690.

2% Id. at 689; Geiger v. Cain, 540 F.3d 303, 309 (5th Cir. 2008); Moore v. Johnson, 194 F.3d 586, 591 (5th
Cir. 1999).

35 Harrington, 562 U.S. at 105.
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o o
perspective at the time of trial.>*® Tactical decisions, when supported by the circumstances, are
objectively reasonable and do not amount to unconstitutionally deficient performance.25?
~ 1. Failure to File a Motion to Quash

Baham claims his-counsel‘ failed to file a motion to quash the bill of information charging
him with second degree murder. He claims he was required to be charged by a bill of indictment
issued by a grand jury.?*

Louisiana law provides that prosecutioﬁs for offenses that are punishable by life
imprisonment, such as s_econd degree murder, or death, shall be instituted by indictment by a grand
jury.”® The record reflects that Baham was in fact charged by a bill of indictment. 2 Thus, there
was no need for counsel to file a motion to quash, and a motion to quash would have been meritless.
Counsel does not act deficiently when he fails to file a merit.less motion.”®! Baham is not entitled
to relief as to this claim. | ' !

2. Pelfrey’s Testimony

Baham claims his trial counsel admitted Baham’s guilt through the stipulations relating to

Pelfrey. He claims his counsel should have required the prosecution to “authenticate™ Pelfrey’s

testimony.*6?

236 Strickland, 466 U.S. at 689; Neal, 286 F.3d at 236-37; Clark v. Johnson, 227 F.3d 273, 282-83 (5th Cir.
2000), cerr. denied, 531 U.S. 1167 (2001).

57 Lamb v. Johnson, 179 F.3d 352, 358 (Sth Cir. 1999), cert. denied, 528 U.S. 1013 (1999) (citing Rector
v. Johnson, 120 F.3d 551, 564 (Sth Cir. 1997); Mann v. Scott, 41 F.3d 968, 983-84 (5th Cir. 1994)).

238 5t R. Vol. 1 of 6, 2/18/16 Memorandum of Law in Support of Application for Post-Conviction Relief,
at 28-29,

% La. Code Crim. Proc. art. 382(A).

260 St. R. Vol. 3 of 6, 1/17/11 Bill of Indictment.

281 Johnson v. Cockrell, 306 F.3d 249, 255 (5th Cir. 2002) (concludmg that counsel is not reqmred to make
futile motions or frivolous objections); Smith v. Puckett, 907 F.2d 581, 585 n.6 (5th Cir. 1990) (“Counsel
is not deficient for, and prejudice does not issue from, failure to raise a legally meritless claim.”); Koch v.

Puckett, 907 F.2d 524, 530 (5th Cir. 1990) (“{Clounsel is not required to make futile motions or
objections.”).

262 8, R. Vol. 1 of 6, 2/18/16 Memorandum of Law in Support of Application for Post-Conviction Relief,
40
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Gregory Pelfrey testified that he had a court date on November 4, 2011, in Section L.%%3
He sat in a cell with other defendants who were waiting for their cases to be called* Pelfrey
identifted Baham as one of the defendants in the cell with him.26° Pelfrey testified that other
defendants began questioning Baham about his case and that Baham stated that he was charéed
with murder but that the prosecution had no evidence.”® Pelfrey recalled that Baham openly
admitted that he had committed the murder and said the gun had been thrown in the river.?s’
According to Pelfry, Baham said that one of the key witnesses was an acquaintance from the
neighborhood and that he was not going to show up to court.?®® Baham said that the witness was
around the corner and could not have seen him kill the victim.2*® He advised that his attorney’s
name was John Fuller and that His court date was re-set for December 15, 2011.27° Baham advised

: *

that he was housed in A-1 in Orleans Parish prison and had been in jail for nine months.?”' When
Pelfrey went back to his cell, he handwrote a grievance form and gave it to a guard a few days
later:*” Pelfrey identified a typed‘version by the Sheriff s Department of his statement and
testified that it was memorialized word for word.*”® Defense counsel did not object to the

admission of the typed statement.?”™ Pelfrey stated that had never spoken to law enforcement about

Baham and that he left Orleans Parish for Kansas on J anuary 12, 201227 Pelfrey testified that he

at 29.

2638t R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 237,
264 14, at 237-38.

265 1d. at 238-39, 247,

266 14, at 239-40, 251,

27 4. at 240, 241, 251, 253, 255.
268 14, at 240.

299 14, at 241, 254-55.

270 14, at 241-42, 247, 256.

211 14, at 243-44, 246,

2712 14 at 243.

213 14, at 245-46.

21 14 at 245,

275 I4. at 246.




had already been sentenced on his case and that no one offered him anything in exchange for his
testimony.””® He stated that he had learned a few days before Baham’s trial that he was subpoenaed
to testify.?”” Pelfrey admitted he had never met Baham before November 4, 20112 On cross-
examination, Pelfrey testified that he saw Baham hand defense counsel a piece of paper that Baham
had drawn or written about the witness’ line of sight.?”

After Pelfrey finished testifying, the parties stipulated that on November 4, 2011, both
Pelfrey and Baham were in Section L for hearings on motions.?®® They further stipulated that
Baham was on the Section L docket for December 15,2011.28! Finally, they stipulated that Baham
was housed in Orleans Parish Prison A-1.2%2

Where a stipulation is a concession of facts which the State could have easily established
at trial and no advantage would have inured to a petitioner had counsel refused to enter the
stipulation, counsel is not ineffective when he enters into such a stipulation?®® Here, the
prosecution could have easily established that botﬂ Pelfrey and Baham were on the docket for
November 4, 2011, and that Baham, was on the docket for December 15, 201 I.In fact: the Docket
Master and the minutes included in the record indicates that Baham was set for hearing on both
days and that his November 4, 2011 hearing was continued on that date until December 15,

2011.7% The State could have presented similar evidence that Pelfrey was on the docket for

276 14 at 245,
277 Id
278 14, at 246, 252,

- 27 1d. at 254-55, 265.

20 14, at 266.
281 14 at 266-67.
282 17 at 267.

*% See Berry v. King, 765 F.2d 451, 454~55 (Sth Cir. 1985), McGee v. Cain, Civ. No. 06~11360, 2007 WL

4591227, at *12 (E.D. La. Dec. 26, 2007); Parker v. 24th JudzczalDzstrzct Court, Civ. No. 06—-10551, 2007
WL 2893852, at *6 (E.D. La. Sept. 27, 2007).

4 St.R. Vol. 1 of 6, 7/28/17 Docket Master at 1; id., 11/4/11 Mins. (one page); id., 12/15/11 Mins. (one
page).
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“A defendant who alleges a failure to investigate on the part of his counsel must allege
with specificity what the investigation would have revealed and how it \'Noul;i have altered the
outcome of the trial.””?#8 A petitioner cannot show prejudice as to a claim that his counsel failed
to investigate without adducing what the investigation would have- shown.?®® To prevail on such a
claim, petitioner must provide factual support showing what exculpatory evidence further
investigation would have revealed.?%

As an initial matter, Baham’s claim that his counsel fail‘ed to request discovery is patently
false. The record reveals that defense counsel filed a motion for bill of particulars, discovery and
inspection, and a motion to compel.*! The State responded to the request for discovery and an
inventory of discovery was provided to defense counsel, with both dooumeﬁts signed by the
prosecutor and defense counsel.?*

Baham also failed to establish that counsel’s investigation was inadequate in any ;espect.
In fact, he presented no evidence whatsoever as to what investigative steps counsel actually
took.?*? Without such evidence, he cannot show that counsel performed deficiently. White Baham
claims that defense counsel failed to seek funds to have his clothing tested for-gunshot residue or
DNA, as the state trial court explained, Baham fled to Houston after the murder and was missing

for days during which time any clothing could have been cleaned or replaced by the time it was

288 Moawad v. Anderson, 143 F.3d 942, 948 (5th Cir. 1998) (emphasis added, citation ommed), accord
Druery v. Thaler, 647 F.3d 535, 541 (5th Cir. 2011).

29 Diaz v. Quarterman, 239 F. App’x 886, 890 (S5th Cir. 2007) (citing Strickiand, 466 U S. at 696,
recognizing that some evidence is required to show that “the decision reached would reasonably likely have
been different.”).

2 Moawad, 143 F.3d at 948; Brown v. Dretke, 419 F.3d 365, 375 (5th Cir. 2005); Davis v. Cain, 2008 WL.
5191912, at *10 (E.D. La. Dec. 11, 2008) (Order adopting report and recommendation).

21 8t R. Vol. 1 of 6, Motion for Bill of Particulars (undated); id., 7/9/12 Motion to Compel Evidence.
228t R. Vol. 1 of 6, 7/10/12 State’s Response to Defense Motion for Discovery; id., 7/15/11 Inventory of
Discovery.

293 Netter v. Cain, 2016 WL 7157028, at *11 (E.D. La. Oct. 6, 2016), R&R adopted, 2016 WL 7116070
(E.D. La. Dec. 7, 2016).
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collected. Baham provided no evidence that the clothes Baham was wearing the night of the
murder were actually seized, that the clothing in custody was the same clothing that he was wearing
at the time of the crime, or that the clothing worn on the night of the crime had not been laundered.
In short, Baham has not shown that any beneficial information would have been revealed by such
testing. Rather, his assertions are entirely speculative. Such bare speculation is not sufficient to
meet his burden of proof,2**

Further, it is well settled that* ‘[cJomplaints of uncalled witnesses are not favored, because
the presentation of testimonial evidence is a matter of trial strategy and because allegations of what
a witness would have testified are largely speculative.””?” To prevail on such a claim, the
petitioner must name the witness, demonstrate that the witness was available to testify and would
have done so, set out the content of the witness’s proposed testimony, and show that the testimony
would have been favorable to a particular defense .’ These requirements apply to both expert and
lay witnesses.*”” “[T]he seemingly technical requirements of affirmatively showing availability
and willingness to testify ‘[are] not a matter of formalism.’2%

Baham offers only self-serving, speculative and conclusory allegations that an expert in
DNA and/or gunshot reéidue would have in fact testified and would have done so in a manner

consistent with Baham’s version of the facts. Therefore, he has failed to meet his burden of proof

with respect to this claim.2*

294 See Thomas v. Cain, Civ. No. 09-4425, 2009 WL 4799203, at *9 (E.D. La. Dec. 9, 2009).

?% Graves v. Cockrell, 351 F.3d 143, 156 (5th Cir.2003) (quoting Buckelew v. United States, 575 F.2d 515,
521 (5th Cir.1978)); Bray v. Quarterman, 265 F. App’x 296, 298 (5th Cir.2008). e

% Day v. Quarterman, 566 F.3d 527, 538 (5th Cir.2009) (citing Bray, 265 E. App’x at 298).

T Woodfox v. Cain, 609 F.3d 744, 808 (Sth Cir. 2010).

2% Hooks v. Thaler, 394 F. App’x 79, 83 (Sth Cir. 2010) (quoting Woodfox, 609 F.3d at 808).

* See, e.g., United States v. Cockrell, 720 F.2d 1423, 1427 (Sth Cir. 1983) (courts view “with great caution
claims of ineffective assistance of counsel when the only evidence of a missing witness’s testimony is from
the defendant”); Buniffv. Cain, Civ. No. 07-1779,20TT WL 2669277, at *3 (E.D. La. July 7, 201 1) Anthony
v. Cain, Civ. No. 073223, 2009 WL 3564827, at *8 (E.D. La. Oct. 29, 2009) (“This Court may not speculate
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Finally, Baham claims his counsel failed to formulate a defense of actual innocence. To
prevail on a claim that counsel was ineffective for failing to pursue a certain defense, a petitioner
must show that the defense in question was in fact a viable one, 3%

In this case, counsel actuall& presented the defense that Baham urges (i.e., that hé was
. innocent and that it was a case of misidentification). During trial, defense counsel both attacked
the credibility of the State’s witnesses and presented defense witnesses. There is no evidence that
any c;ther witnesses were available to testify and that they would have done so in a manner
beneficial to the defense. Defense counsel therefore cannot be deemed ineffective for attempting
to prevent the Stéte’s from proving its case beyond a reasonable doubt through effective defense
cross-examination of the State’s witnesses and the presentation of defense witnesses. The fact that
the defense was not successful, i.e., that Baham was convicted as charged, does not mean that
counsel’s actions leading to the conviction were deficient’®! “[I]t is all too easy for a court,
examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or
omission of counsel was unreasonable.’3%2

Baham has failed to establish any deficiency or prejudice arising from his counsel’s alleged

failure to request discovery, investigate, request funds for gunshot residue and DNA testing, and

as to how such witnesses would have testified; rather, a petitioner must come forward with evidence, such
as affidavits from the uncalled witnesses, on that issue.”); Combs v. United States, Nos. 3:08-CV-0032-n,
3:03-CR-0188-N(09), 2009 WL 2151844, at *10 (N.D. Tex. July 10, 2009) (“Unless the movant provides
the court with affidavits, or similar matter, from the alleged favorable witnesses suggesting what they would
have testified to, claims of ineffective assistance of counsel fail for lack of prejudice.”); Harris v. Director,
Civ. No. 6:06cv490, 2009 WL 1421171, at *7 (E.D. Tex. May 20, 2009) (“Failure to produce an affidavit
(or similar evidentiary support) from the uncalled witness is fatal to the claim of ineffective assistance.”).
%9 See, e.g., Otero v. Louisiana, Civ. No. 12-1332, 2013 WL 6072716, at *14-15 (E.D. La. Nov. 18, 2013);
Higgins v. Cain, Civ. No. 09-2632, 2010 WL 890998, at *9 n. 24 (E.D. La. Mar. 8, 2010), gff’d, 434 F.
App’x 405 (5th Cir. 2011). -
301 See Martinez v. Dretke, 99 F. App’x 538, 543 (5th Cir. 2004) (“Again, an unsuccessful strategy does
not necessarily indicate constitutionally deficient counsel.”),

%% Strickland, 466 U.S. at 689 (citations omitted).
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to formulate a defense. The denial of relief on these issues was not contrary to or an unreasonable

applicaﬁon of Strickland.

E. Claim Five: Prosecutorial Misconduct — Personal Attacks on Defense Counsel’"

In his next claim, Baham claims that the ﬁrosecution made numerous personal attacks on
defense counsel during his questioning of Mitchell Marks. He specifically claims that the
prosecutor repeatedly asked whether defense counsel had told Marks not to come to trial to testify.
Baham concludes that the State’s case was weak and that the prosecution’s remarks, which implied
that Baham communicated to Marks defense counsel’s desire that he not testify at trial caused the»
jury to find him guilty.

The State respénds that the comments were isolated and that the trial court instructed the |
jury to disregard them. The State continues that the case against Baham was strong and that the
Louisiana Fourth Circuit did not misapply the law in denying. the claim on direct appeal. It further
contends that Baham has not established that the Fourth Circuit’s ruling that the prosecutor’s
comments did not contribute to the verdict is unreasonable. |

Baham raised this issue on direct appeal. The Louisiana Fourth Circuit, in denying relief,

explained as follows:

In the first assignment of error, defendant contends that his right to a fair
trial was violated when the prosecutor, Mr. Napoli, made numerous personal
attacks on defense counsel, Mr. Fuller, during the testimony of Mitchell Marks, a
state witness.

At trial, Marks recanted his prior recorded statement to Detective Darling,
claiming he was coerced with the threat of a murder charge. He denied returning
to the bar with defendant or having any knowledge of events related to the shooting.
In an attempt to refresh Marks” memory, the following dialogue occurred among
the prosecutor, the defense attorney and the trial court:

33 Baham refers to this claim as “ISSUE NO. 1” in his habeas petition. ECF No. 1-2, p. 28.
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MR. NAPOLI: ... Isn’t it a fact that on these jail tapes that you talk

about how this defense attorney has been encouraging you not to

come to court?

MR. FULLER: Objection! That’s a lie! That’s a bad he‘ I have
‘never seen this man before in my life!

THE COURT: Whoa, whoa, whoa! This is cross-examination of a

hostile witness. He can ask him whatever he wantis.

MR. MARKS: I don’t know that man.

MR. NAPOLI: You never said that on the jail tapes?

MR. MARKS: I don’t know what I said, but T don’t know him.
MR. NAPOLI: Judge, at this time I would request permission to play
the jail calls as impeachment.

Later during the questioning of Mr. Marks, the following occurred:

MR. NAPOLI: Judge, we would like to play the part now about the
attorney.

MR. FULLER: Yeah, I would like to hear that part actually.

THE COURT: Well that makes all of us. We all want to hear.

(Tape played at this time.)

MR. FULLER: Objection!

MS. BERTHELOT: Excuse me!

THE COURT: Stop it! Stop it!

MR. FULLER: They specifically said that I said and that is clearly
not the case.

THE COURT: That’s sustamed

MR. NAPOLI: Let me ask you this. Isn’t it true that William Baham
told you that his attorney didn’t want you to come to court?

MR. MARKS: No.

MR. NAPOLI: Play it.

THE COURT: William Baham told you that his attorney--that’s
sustained.

MR. NAPOLI: Judge-- -

THE COURT: There is no foundation for the conversation between
Baham and Fuller. It would be attorney client privilege. It’s
sustained. '

MR. NAPOLI: While you were on the docks—has there every [sic]
been a time when you are on the docks with William Baham?

MR. MARKS: One time,

MR. NAPOLI: When he came up to you that one time didn’t he
encourage you not to come to court?

MR. MARKS: No.

MR. NAPOLI: He didn’t?

MR. MARKS: No.

MR. NAPOLI: Judge, at this time we would request to play that call
now considering that that is directly— ‘
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THE COURT: You can play anything that has something to do with

Baham and this man, but I certainly didn’t hear anything that placed

counsel Fuller in any way shape or form. Counsel Fuller would not

be bound by anything that his client allegedly told somebody else

when he wasn't present or knew about,

MR. NAPOLI: But if he instructed him to do it though, Judge.

THE COURT: We don’t have that and strike that. Ignore that. Be

careful. You are getting ready to start treading water.

(Tape played at this time.)

MR. NAPOLI: So when you were on the docks with William he told

you that the instructions of his attorney was for you not to come to

court?

MR. MARKS: No. I asked him—1I asked him what was it because I

thought his lawyer sent me a subpoena.

MR. NAPOLI: I have no further questions, Judge.

THE COURT: I want you to put it out of your head that there was

any wrongdoing whatsoever by Mr. Fuller. This witness could or

could not be telling the truth. He may or may not have spoken with

the accused on this matter. His voice is not on the tape and for Mr. .
| ~ Fuller to be responsible for something this man allegedly had a
| conversation with this man that we have not heard. I ask you to take

it with a grain of salt relative to Mr. Fuller.

On cross examination by defense counsel, Marks explained that he was

served a subpoena while in court on a probation violation hearing. He identified

_ Ms. Berthelot, one of the prosecutors, as the person who handed him the subpoena.
During closing arguments, Ms, Berthelot stated:

1 came into court and I gave him [Marks] a subpoena.... Come to court and
tell us what you know. But you hear when he goes downstairs and he says
I talked to Will. I asked Will was it your attorney or was it the State because
I [Berthelot] actually didn’t talk to him.... So he asks Will. Will, your
attorney wants to subpoena me? Hell, no. My attorney doesn’t want to hear
anything you have to say. He told me to tell you don’t fuck with that. Don’t
go.

As the record reflects, defense counsel repeatedly objected to the
prosecutor’s comments and questions. The trial court sustained the defense’s
objections and gave a cautionary instruction to the jury. Defendant asserts the
admonitions were inadequate given that the prosecutor deliberately gave the false
impression that defense counsel had communicated to Marks, through defendant,
that he should not testify for the state. Regardless of the motive, defendant argues,

’ the prosecutor’s comments and questioning undermined the defense and damaged
| defense counsel’s credibility, causing the jury to reject his arguments.

| A

|
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In State v. Brumfield, 96-2667 (La.10/20/98), 737 So.2d 660, the prosecutor
argued during closing argument that “ ‘during the course of this trial those very
police officers who go about and try to protect us every day have been assailed [on
cross-examination by defense counsel], have been defamed through the allegations
of this defendant when he is the person who is on trial.”” Id. at p. 9, 737 So0.2d at
666. The Louisiana Supreme Court found that the prosecutor’s argument was not
improper, finding that although the State should refrain from making personal
attacks on defense strategy and counsel, “the prosecutor’s statement about defense
counsel’s cross-examination of police officers was a fair comment pointing out the

frequently used strategy of attempting to shift the focus from the accused to the
accuser.” Id. '

In State v. Tassin, 11-1144 (La. App. 5 Cir. 12/19/13),129 So.3d 1235, the
court stated:

The touchstone of due process analysis in cases of alleged prosecutorial
misconduct is the fairness of the trial, not the culpability of the prosecutor.
Consequently, the aim of due process is not punishment of society for the
misdeeds of the prosecutor but avoidance of an unfair trial to the accused.
Smith v. Phillips, 455 U.S. 209, 219, 102 S.Ct. 940, 947, 71 L.Ed.2d 78
(1982); State v. Ortiz, 11-2799 (La.1/29/13), 110 So.3d 1029, 1034, cert.
denied, U.S. , 134 S.Ct. 174, 187 LL.Ed.2d 42 (2013). While a
prosecutor should prosecute with “earnestness and vigor” and “may strike
hard blows, he is not at liberty to strike foul ones.” Berger v. United States,
295 U.S. 78, 88, 55 S.Ct. 629, 633, 79 L.Ed. 1314 (1935).

Tassin, 11-1144, pp. 19-20, 129 So. 3d at 1249,

In Tassin, defendant argued that his rights to counsel, due process, and a
fair trial were violated when the prosecutor attacked defense counsel’s integrity and
denigrated the defense throughout trial. The defendant argued that the trial court
erred by overruling the defense objections, refusing to give a remedial instruction,
and denying requests for a mistrial. The appellate court noted that the prosecutor’s
conduct during the trial went beyond the bounds of “earnestness and vigor,” and
that the prosecutor, at times, clearly made inappropriate and unprofessional
comments. However, the court found that the comments and unprofessional .
conduct of the prosecutor did not affect the fairness of defendant’s trial and

" therefore did not require the reversal of defendant's conviction. Id. The court

reached this conclusion, citing United States v. Jones, 839 F.2d 1041, 104950 (5th
Cir.1988), a case in which the prosecutor had accused defense counsel of suborning
perjury. In considering whether this amounted to reversible error, the Jones court
considered three factors: the magnitude of the prejudicial effect of the statement,
the efficacy of any cautionary instructions, and the strength of the evidence of the
defendant’s guilt. The Jones court determined that the prosecutor's comment, “
‘while it no doubt impugned the integrity of [defense counsel], had little chance of
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affecting the determination of guilt.”” Tassin, 11~1144, p. 22, 129 So.3d at 1250
1251, o '

In United States v. Murrah, 888 F.2d 24 (5th Cir.1989), a case cited by
defendant, the United States Fifth Circuit Court of Appeal considered serious
complaints of prosecutorial misconduct focusing on comments made by the
prosecutor in opening statements and closing argument. “The comments involved
two discrete matters: evidence which was discussed but not produced, and charges
the defendant and/or his counsel hid a witness.” 4. at 25. The Court stated that
the trial court in response to the prosecutor's improper remarks “opted to rectify this
improper comment by merely reminding the jury to ‘recall what the evidence was
in the case.’... In such a setting the court should have provided more effective
instructions to offset the prosecutor’s comments....” Jd. at26. The Court proceeded
to apply the three factors analysis performed by the courts in Jones and Tassin; “the
magnitude of the prejudicial effect, the efficacy of the cautionary instructions, and
the strength of the evidence of defendant's guilt.” Id. at 28. The Court found that
due to the circumstantial nature of the case and the pervasiveness of the improper
conduct by the prosecutor, the trial court’s instructions did not neutralize the
damaging effect of the remarks. Id. at 26. The Court found the remarks tainted the
trial, reversed the conviction, and remanded the case. /d. at 28,

The Murrah case is distinguishable from the present case because the
complained of conduct was pervasive throughout the trial. Here, the objectionable
remarks by the prosecutor occurred during Marks’ testimony and his attempt to
recant his earlier statement. The trial court sustained all of the defense counsel’s
objections and instructed the jury that defendant’s counsel did nothing wrong. In
addition, contrary to defendant’s assertions, the state presented substantial evidence
at trial from which the jury could have found the defendant guilty. Detective Hurst
testified that the videos from both the bar and a neighbor down the street captured
the murder and defendant fleeing the scene. Lawrence identified the victim and
defendant in the bar video and related it to his personal observation from that night.
Furthermore, defendant has failed to show how he was prejudiced by the statements

of the prosecutor. Thus, the verdict was not attributable to the prosecutor's
statements. This assignment of error is meritless,3%

The Louisiana Supreme Court denied relief without stated reasons, 3%

To establish a due process violation afising from the actions of the prosecutor, be it

improper animosity or other misconduct, the habeas petitioner must demonstrate that his trial was

%% Baham, 151 So. 3d at 701-704; St. R. Vol. 1 of 6, Louisiana Fourth Cireuit Court of Appeal Opinion,
2013-KA-0058, at 4-10, October 1, 2014. ~

*%5 Baham, 170 So. 3d at 613; St. R. Vol. 6 of 6, La, Sup. Ct. Order, 2014-K0O-2176, 9/18/15.
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rendered fundamentally unfair by the prosecutor’s specific actions.?® The Supreme Court has

- recognized this as a “highly generalizéd” standard that requires proof of prejudice to the defense

during trial*”” Even in the case of the most “egregious prosecutorial misconduct,” the petitioner
is entitled to relief only “upon a showing of actual prejudice t;) the accused.”%

Federal courts apply “a two-étep analysis to charges of prosecutoriall misconduct.”?% A
court first decides whether the prosecutor’s actions were improper and, if so, the court then
determines whether the actions “prejudiced the defendant's substantive rights.”*!® Prosecutorial
misconduct violates the Constitution only when the misconduct “*so infected the trial with
unfairness as to make the resulting conviction a denial of due process.”!! “[T]he Darden standard
is a very general one, leaving courts ‘more leeway . . . in reaching outcomes in case-by-case
determinations.””3!2

For purposes of federal ﬁabeas review, a claim of prosecutorial misconduct presents a
mixed question of law and fact.*’* The Court must determine whether the denial of relief was
contrary fo or an unreasonable application of Supreme Court law.

The first inquiry is whether the prosecutor asked improper questions or made an improper

remark. In this case, the prosecution questioned Marks about whether defense counsel had

*% See Darden v. Wainwright, 477 U.S. 168 (1986).

07 Parker v. Matthews, 567 U.S. 37, 45 (2012) (the Darden standard for evaluating claims of prosecutorial
misconduct is “highly generalized”); see Gallego v. McDaniel, 124 F.3d 1065, 1079 (9th Cir. 1997), cert.
denied, 524 U.S. 917 (1998) (petitioner failed to show prejudice in his trial based on prosecution teams
post-trial book contract entered into after trial); Jones v. Hedgpeth, No. 07-3906,2011 WL 5221878, at *20
(C.D. Cal. Mar. 18, 2011), report adopted, 2011 WL 5323514, at *1 (C.D. Cal. Nov. 2, 2011) (petitioner
failed to show that the fairness of his trial was affected by an alleged relationship between the prosecutor
and his ex-mother in law or by his lawsuit against the county sheriff’s office). .

"% United States v. McKenzie, 678 F.2d 629, 631 (5th Cir.), cert. denied, 459 U.S. 1038 (1982).

*% United States v. Duffaut, 314 F.3d 203, 210 (Sth Cir. 2002),

310 7y

3 Darden, 477 U.S. at 181 (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974)).
312 parker, 567 U.S. at 48 (quoting Yarborough, 541 U.S. at 664).

* Brazley v. Cain, 35 F. App’x 390, 2002 WL 760471, at *4 n. 4 (5th Cir. Apr. 16, 2002).
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encouraged him not to appear at trial.>'* The State played the audio of a jail telephone call between
Marks and his girlfriend during which Marks apparently told her defense counsel told him to not
come to court.’® The trial court sustained defense counsel’s objection.’'® The trial court also |
sustained the obj ecﬁon to Marks’ statement on the telephon¢ that Baham tola him defense counsel
did not want Marks to come to court.*'” The trial court explained that theré was no foundation for
a conversation between Baham and his attorney and that defense counsel was not bound by
anything Baham told someone else that his attorney allegedly said.3!® The trial court further
instructed the jury that they were not to consider any alleged wrongdoing by defense counsel 3%

On cross-examination, Marks confirmed that Baham’s counsel never came to see him at
that jail, and that the cross-examination at trial was the first time they had ever spoken.?® He
further confirmed that the prosecution had presented him with a subpoena to testify at trial when
he was in a courtroom for violation of probation proceedings.32!

“~

While the prosecution’s questions and remarks reiating to defense coupsel’s alleged desire
that Marks not appear at trial were improper, Baham has not shown that the pfosecution’s
misconduct “so infected the trial with unfairness that it denied the defendant due process.”*?? The
questions and comments were not persistent nor pronounced. Rather, théy occurred during the -
questioning of one witness out of seventeen State witnesses and those questions were struck. Not

only did the trial court strike them, but it admonished the jury, explaining that defense counsel was

3148t R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 195.
315 14, at 200-03.

316 14 at 203.

317 Id. : ~
318 7d. at 203-04.

319 14. at 205.

320 13 at. 215.

321 14 at 200.

22 Darden, 477 U.S. at 181.
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not bound by anything tﬁat Baham told someone defense counsel said outside of defense counsel’s
presence and that they should “put it out of [their] head[s] that there was any wrongdoing by Mr.,
Fuller.”m. Absent extraordinary circumstances, jurors are presumed to follow the instructions
given them by the court.’* |

When viewed as a whole, the record contains ample ‘evidence apart from the prosecutor’s
remarks upon which the jﬁry Justifiably concluded that Baham was guilty of second degree murder.
In the overall context of the trial, it cannot be concluded that Baham’s conviction would not have
resulted but for the prosecutor’s questions and comments during the examination of Marks.

The denial of relief by the state court; on this issue was not contrary to, or an unrezllsonable

application of, Supreme Court precedent. Baham is not entitled to federal habeas corpus relief on

this claim.

F. Claim Six: Marks’ ’I‘rraﬂnscript*”25

Baham claims that the trial court denied him' due process when it allowed the jury to have
a transcript of Marks’ statement to police in t-he ‘jury room during deliberati(-ms. Ba};am cites La.
CoDE CRIM. PrOC. art. 793%% along with various Louisiana cases.’?’ The State responds that

Baham’s state law arguments are not cognizable, and alternatively argues that Baham failed to cite

3 8t R. Vol. 2 of 6, 7/16/18/12 Trial Tr. at 204-05.

324 See Greer v. Miller, 483 U.S. at 766 n.8.

> Baham identifies this issue as DIRECT APPEAL “ISSUE NO:2.” ECF No.1-2, at 8.

326 L A. CODE CRIM. PROC. art. 793(A) provides:
Except as provided in Paragraph B of this Article, a juror must rely upon his memory in
reaching a verdict. He shall not be permitted to refer to notes or to have access to any
written evidence. Testimony shall not be repeated to the jury. Upon the request of a juror
and in the discretion of the court, the jury may take with it or have sent to it any object or

document received in evidence when a physical examination thereof is required to enable
the jury to arrive at a verdict.

37 ECF No.1-2, at 38-40. A '
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any federal law that is contrary to the Louisiana Fourth Circuit’s decision that allowing the

statement in the jury room was harmless error.328

Baham raised this same issue on direct appeal. The Louisiana Fourth Circuit, in rejecting

the claim, explained as follows:

In the second assignment of error, defendant contends the trial court
violated his right to a fair trial by allowing the jury to take the transcript of a
witness’s statement into the jury room during deliberations.

During deliberations, the jury sent a note to the trial court requesting to see
the statement of Mitchell Marks. The trial court agreed to send the transcript of the
statement to the jury. Defendant objected. The trial court reasoned that under
La.C.Cr.P. art. 793(A) it would have been permissible to replay the audio of
Marks’s statement to the jury during deliberation, but that it was easier to allow
them to read the statement rather than deal with the technical difficulties of the
recorder.

Article 793(A) of the Louisiana Code of Criminal Procedure provides:

Except as provided in Paragraph B of this Article, a juror must rely
upon his memory in reaching a verdict. He shall not be permitted to
refer to notes or to have-access to any written evidence. Testimony
shall not be repeated to the jury. Upon the request of a juror and in
the discretion of the court, the jury may take with it or have sent to
it any object or document received in evidence when a physical
examination thereof is required to enable the jury to arrive at a
verdict. '

The Louisiana Supreme Court has held that it is permissible for the jury to
view videotapes properly admitted into evidence during deliberation. State v.
Brooks, 2001-0785, p. 5 (La. 1/14/03), 838 So0.2d 725, 729. The Court reasoned
that videotapes of crimes as they happen are neither testimony nor written evidence,
Id. atp. 3, 838 So.2d at 727. However, as this Court stated in State v. Johnson, 97—
1519 (La.App. 4 Cir. 1/27/99) 726 So.2d 1126:

Louisiana courts have reversed many convictions where the jury
viewed a defendant’s confession or written statement or reexamined
verbal testimony during deliberations. State v. Adams, 550 So.2d
595 (La.1989) (jury reviewed defendant's confession to police);
State v. Perkins, supra [423 So.2d 1103 (La.1982) ] (conviction for
first degree murder reversed based on a Brady violation and because

328 ECF No. 21, at 34-5.
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during deliberations the jury examined the defendant's written
statement); State v. Buras, 459 So0.2d 756 (La. App. 4th Cir.1984)
(aggravated kidnapping reversed because during deliberations the
jury was given a transcript of recorded telephone calls between the
kidnappers and the victim's family); State v. Gracia, 527 S0.2d 488
(La. App. 5th Cir.1988) (jury reviewed the defendant’s written
statements). Gracia noted that prejudice was presumed, quoting
State v. Freetime, 303 So0.2d at 489.

johnson, 97-1519, p. 13,726 So.2d at 1133.

The evidence provided to the jury in Johnson consisted of medical records
with written notations. This Court concluded that the trial court erred by allowing
the jury access to the written evidence during deliberation. In light of the cases
cited above and this Court’s ruling in Johnson, we find that the trial court erred in
allowing the jury to review the transcribed statement of Marks.

However, as this Court stated in Johnson, citing State v. [Saul] Johnson,
541 So.2d 818 (La.1989), such errors may not necessitate reversal. This Court
stated:

Under La.C.Cr.P. art. 921, an appellate court shall not reverse a
judgment because of any error “which does not affect substantial
rights of the accused.” Whether substantial rights of the accused were
violated is determined under federal harmless error standards, i.e.,
whether the guilty verdict in this trial was surely unattributable to the
error. State v. [Silas] Johnson, 94-1379, p. 14 (La.11/27/95), 664
So.2d 94, 100, citing Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct.
2078, 124 L.Ed.2d 182 (1993). [Silas] Johnson distinguished
between “trial errors,” which may be reviewed for harmless error, and
“structural errors,” which defy analysis under the harmless error
doctrine. Johnson at p. 14, 664 So.2d at 100, citing Arizona v.
Fulminante, 499 U.S. 279, 111 S.Ct. 1246, 113 L.Ed.2d 302 (1951).

The Court [in Silas Johnson ] stated that trial error is error
which occurs during presentation of the case to the trier of fact and
may be quantitatively assessed in the context of the other evidence.
The Court further explained: -

A structural error is one which affects the framework
within which the trial proceeds.... Structural defects
include the complete denial of counsel ...; adjudication by
a biased judge....; exclusion of members of defendant’s
race from a grand jury ...; the right to self-representation at
trial ...; the right to a public trial ...; and the right to a jury
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court in a habeas corpus proceeding to review errors under state law.”**? As a result, Baham is not

entitled to habeas relief even if the state trial couﬁ violated LA. CODE CRIM. PROC. art. -793.3‘33
This court’s analysis must instead focus on due process considerations, which requires that

the court grant ha’béas relief only when the errors of the state court make the underlying proceeding

fundamentally unfair.*** The Due Process Clause guarantees an accused the right to an impartial

jury that will determine guilt based on the evidence and the law as instructed, rather than on

preconceived notions or extraneous information.>*> Baham fails to show that the Marks franscript,
which was admitted into evidence, was extraneous information. Furthermore, Baham cited no
federal law in support of his argument that allowing the jury to use an admitted transcription of a
witness’ statement during deliberations violates the right to due process. Absent Supreme Court
precedent to contro! a legal issue raised by a habeas petitioner, the state court’s decision cannot be

contrary to, or an unreasonable application of, clearly established federal law, rendering federal

2 Wilkerson v. Whitley, 16 F.3d 64, 67.(5th Cir.1994) (quotation omitted);. :

33 McKinney v. Warden, Louisiana State Penitentiary, No. 08-CV—1263, 2012 WL 1424506, at *8
(W.D.La. Mar. 14, 2012) (“The habeas statute allows a federal court to issue a writ of habeas corpus to a
state prisoner only on the ground that he is in custody and in violation of the Constitution or laws or treaties
of the United States. The Supreme Court has stated many times that federal habeas corpus relief does not
lie for errors of state law. Accordingly, any violation of La. C. Cr. P. art. 793 is not a basis for relief”
(citation and quotation marks omitted)), Order adopting report and recommendation, 2012 WL 1429385
(W.D.La. Apr. 23, 2012)

334 Neyland v. Blackburn, 785 F.2d 1283, 1293 (5th Cir. 1986).

3 Morgan v. Illinois; 504 U.S. 719, 726-27, 112 S. Ct. 2222, 119 L. Ed. 2d 492 (1992); Patton v. Yount,
467 U.S. 1025, 1037 n.12, 104 S. Ct. 2885, 81 L. Ed. 2d 847 (1984).
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‘habeas relief unwarranted.’® Indeed, several courts have rejected claims similar to that raised by

Baham in this petition on that basis.?¥’

Accordingly, the denial of reli

fon this issue by the state courts was not contrary to, or an

unreasonable application of, Supreme Court law. Baham is not entitled to federal habeas corpus

relief as to this issue.

RECOMMENDATION

For the foregoing reasons, it is RECOMMENDED that Baham’s petition for issuance of
a writ of habeas ‘corpus under 28 U.S.C. § 2254 be DENIED and DISMISS‘EDWITH
PREJUDICE. |

A party’s failure to file written objections to the Iproposed findings, concl_usiéns, and

recommendation in a magistrate judge’s report and recommendation within fourteen (14) days

8 See Woods v. Donald, 575 U.S. 312, 135 S. Ct. 1372, 1376, 191 L. Ed. 2d 464 (2015) (“Because none
of our cases confront ‘the specific question presented by this case,’ the state court’s dec‘isioncould not be
“contrary to” any holding from this Court.”) (citing Lopez v. Smith, 574 U.S. 1, 1358S.Ct. 1,4,190 L. Ed.
2d 1 (2014) (per curiam)); Wright v. Van Patten, 552 U.S. 120, 126, 128 S. Ct. 743, 169 L.Ed."2d 583
(2008) (quotation omitted) (“Because our cases give no clear answer to the question presented, let alone
one in Van Patten’s favor, it cannot be said that the state court unreasonabl[y] applifed] clearly established
Federal law.”); Pierre v. Vannoy, 891 F.3d 224, 228 (5th Cir. 2018) (“Without a Supreme Court case
holding that the State’s unknowing use of false testimony violates the Due Process Ciims,e‘, Pierre éannot
show that the Louisiana Supreme Court unreasonably applied clearly established federal law as deterrnined
by the Supreme Court of the United States.”); Higginbotham v. Louz‘siar}zq, 817 F.3d 217 (5th- Cir. 2016)
(No violation of clearly established law where “the Supreme Court does not appear to have addressed this
issue or a ‘materially indistinguishable’ set of facts™), cert. denied, — U.S. , 137 S. Ct. 506, 196 L.
Ed. 2d 415 (2016); Gomez v. Thaler, 526 F. App’x 355, 359-60 (5th Cir. 2013) (citing Van Patten, 552 U.S.

- at 126, 128 S. Ct. 743) (When no Supreme Court precedent directly addressed the presented issue, it could

not be said that the state court unreasonably applied clearly established federal law.).

337 Sharp v. Warden, Louisiana State Penitentiary, Civ. No. 08-0989-P, 2011 WL 4551166, at *11 (W.D.
La. Sept. 6, 2011) (rejecting petitioner’s claim that the trial court’s violation of Article 793 deprived him
of due process where petitioner failed to cite to “any clearly established Supreme Court precedent that bars
jurors in criminal trials from viewing written evidence, as Section 2254(d) requires for relief on such a
claim.”), Order adopting report and recommendation, 2011 WL 4550938 (W.D. La. Sept. 29,2011); Gray
v. Tice, Civ. No. 17-71 Erie, 2019 WL 824045, at *18 (W.D. Pa. Feb. 21, 2019) (petitioner failed to show
that trial court’s decision to permit jury, during its deliberation, to review three threatening letters petitioner
sent to victims did not violate his right to due process where he failed to show the state court’s determination
was contrary to or an unreasonable application of due process precedent). :
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