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June 16, 2022, Denial of Certificate of Appealability



#

Hmtetr States Court of Appeal# 

for tf)e Jftftf) Circuit
United States Court of Appeals 

Fifth CircuitNo. 21-30286 FILED
June 16, 2022

Lyle W. Cayce 
Clerk

William Baham

'UanU

verms

Tim Hooper, Warden} Louisiana State Penitentiary,

Respondent—Appellee.

Application for a Certificate of Appealability from the 
United States District Court for the Eastern District of Louisiana 

USDC No. 2:19-CV-2157

ORDER:

William Baham, Louisiana Department of Corrections # 601802, 
seeks a certificate of appealability to appeal the denial of his 28 U.S.C. § 2254 

petition. In 2012, Baham was convicted by a jury of second degree murder 

and sentenced to life imprisonment.

Baham argues that his rights (1) to confront his accusers; (2)'to a fair 

trial; (3) to effective assistance of counsel; and (4) to due process have been 

violated. Baham also alleges prosecutorial misconduct—including personal 
attacks on defense counsel, introducing hearsay evidence and false testimony * 
at trial, and failure to disclose exculpatory evidence—as a ground for a 

certificate of appealability.



***An applicant for a COA must make “a substantial showing of the 

denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). This requires 

showing that “jurists of reason could disagree with the district court’s 

resolution of his constitutional claims or that jurists could conclude the issues 

presented are adequate to deserve encouragement to proceed further.” 

Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). When the district court has 

denied the constitutional claims on the merits, the movant must show that 
“reasonable,- jurists .Would find the district court’s assessment of the ^ 

constitutional claims debatable or wrong.” Id. at 338. Baham has failed to 

make the required showings.

IT IS ORDERED that Appellant’s motion for a certificate of 

appealability is DENIED.

IT IS FURTHER ORDERED that Appellant’s motion for production 

of documents is DENIED.

\s\ Jennifer Walker Elrod
Jennifer Walker Elrod 
United States Circuit Judge
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June 16, 2022

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No. 21-30286 Baham v. Hooper 
USDC No. 2:19-CV-2157

Enclosed is an order entered in this case.

Sincerely,

LYLE W. CAYCE, Clerk

By:
Majella A.Sutton, Deputy Clerk 
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Mr. William Baham
Mr. Gershon Benjamin Cohen
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No. 21-30286

IN THE

FOR THE FIFTH CIRCUIT

WILLIAM RAH AM
P*m m jtypeiimt

¥%,

TIM HOOFER, Waives
Slate FmUmUmy

Respmdmi-Ajspdiitif

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

USDCNO. 35-2357

**<fr*-4-*<fc*ti:4*******<&*«;4r***tfd£***#-,t*<fc«-**

REQUEST FOR A CERTIFICATE OF APPEALABILITY 
FROM THE DENIAL OF HABEAS CORPUS RELIEF

****•*«■*■*•***•*•** -4 *-•**•*■**•*••£ •*■**■*•*■**•**

MR. WILLIAM BAHAM #70442
CAMP C JAGUAR 3 RIGHT 
LOUISIANA STATE PRISON 
ANGOLA, LOUISIANA 70712



REQUEST FOR CERTIFICATE OF APPEALABILITY

• BAHAM v, HOOFER ~ 21-34»28ti

NOW INTO COURT comes William Sahara. Fro Se Petitioner-Appellant,, requeuing this 

Honorable Court m issue a certificate of appealability m the ground that he has made a 

substantial dtowmg ShM jurists ofieasoa would find it debatable: 

fl j CmithMitaHca

[2] THsI Const Abused Its D.iscretift&

[3j Imm&ibm Assistance Of Counsel

[4] Prosecutorial Misconduct / Personal Attacks On Defense Counsel

[5] Denial Of A Fak'iHal

This Honorable Court should grant review m this case.

Respectfully submitted this 6& dm of August.., 2021.

Mr. William Bahssn #704426 6 0/^<rx^ 
Camp C Jaguar l Right 
Lcnisiasa Stale Prison 
Angola. Louisiana 70712
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AFFIDAVIT / CERTIFI CATE OF SERVICE

J do swear mid affirm that the foregoing is true mid correct. to the best, of my

knowledge and belief.

i do hereby eerflly ihfi the foregoing has been served upon:

Jas^t^ffllaffis, DA.
District Attorney ’s Cilice 
Parish of Orleans 
619 S.WIrite St.
New Orleans, Louisiana 70119

by placing a copy of some m a property addressed envelope into the hands of the Classification 

Officer assigned to .my unit along with aDrawsiip made cast to the General Rind, I»$P, Angola 

Lonisiana 70712 for the cost of postage and a properly filled out Inmate's Revest, for 

Indige&t&cg&l Mm\ form, reaving receipt for same in accordance with the mstiMiorfs rales 

and procedures f or legal mail

Done this €~ day sfAngnst, 2921.

Mr. William Bahaoi #704426 • <o o t ^

t»



No. 21-30286

T3'3‘

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT

Laaiga&is Slsls PcnHeotiary
Respmdtmi-AppeiJ. ee

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

USDCNO. 19-2157

**-ar*-S:*«-*-******-S***-Sr*****-********4**^

MEMORANDUM IN SUPPORT
OF

REQUEST FOR A CERTIFICATE OF APPEALABILITY

LOUISIANA STATE PRISON 
ANGOLA. LOUISIANA 70712



Ilia undersigned certifies that he knows of no ether person, sssocialioiis of persons, firms, 

patnen&ips, or corporations, as described in the fourth sentence of 5#? Cm Lvcai Rtf* 2S..2J.. Qtlvsr

than those listed below which have an interest in the outcome ofthis psriieukf case:

William Baham, Petitioner-Appellant

J.ttn Bo^jes; Warden, Rejpoadettf'A|>peliee

•Jason Williams, B. A., District Attorney's Office, Attorney for Respmident-Appelkmr

Mk, /^ / /
William Bahsm, FetifioBer-Appeftart

1



REQUEST FOR ORAL ARGUMENT

Ors! agnmeoi is reqnestod, as WHJiara Bshsm has not. received the oppeitnmiy to present these 

claims, in the farm of additional testimony and argument, to my cowri, and in light of fee legal 

ecffjpj&xity oi the issues raised. Grid m^mnmt wlj 

ZRA.P $4{(& M Cir, LpeGfRaie34.2.

rid ihk Court, in resolution of these Imm.

------- )/W/C (s^'a^c

bakam, Fetftoner-AppellaQi

n
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STATEMENT OF THE FACTS AND CASE

Petitioner-Appellant William Sahara is incarcerated in H>s Louisiana Stale Penitentiaiy in 

Angola, Louisiaia, Pelilioner was charged by a bill ofindfetrasnt in Oriears Parish wife second degree 

murder of Errol Meek* Baham pled not gnAty on May 24, 2011. Taken from the Louisiana Fourth 

Circuit Court of Appeal redaction of events: On January 17, 2011, Mr. Meeks aid other were at friar 

Tuck's Bat: Donald Oliver (nicknamed “Diesel”), a friend of Meeks, Derrick Lote (nicknamed “Pop”), 

and 'Mitchell Marks were among (he people mentioned to be at the bar on Jamtaty 17,2011, dong with 

Mr. Bahsm.

Daraelj Lawrence, a boimeer si Friar Tacks Bar. was m <feity January 37, 2033. During that, 

evening, Mr. Bahsm and Oliver were involved in alight in the bar's men's room, After tbs imhb Oliver

md Bali^i went separate ways, with Oliver leaving ike bar

Mir Meeks was shot No esse at. the bar saw the shooting. It was Mar learned iros FtUjb. Tuck's 

bonne*; Mr to Deteam WMams that: gtU^t Meeks, m farmer questions were asked

by Defective Williams also ted Us case kfhmieftoti over to lead Detective Hurst that 

him by Defective Robert Ponson, which 

bartender. Hie bar owner was called to review Iw 

Detective Burst alleges Denick Lote confirmed he

was given to

was casings collected by Ms. Katlai Walsft. the Rim' Tuck’s 

eumetm No arrest were made. Hie next day, 

was standing behind Mr. Baham when he allegedly 

« Mr Meeks, Detective Hurst took statements and did ideMific^ions. No other information is

relays! as to how Mr MilcheJi Marks became a person of interest. Detective Hurst seat Detective

Maggie DarJingto visit him in jail, to takehls'iSSaiieat and do ai&cicgni^e

May 19,2011 SMeineat Altegimthai.;

After that we went - we would go anil we were try mg to talk him ct^. of 
if He was on his w®?-there... We got. to Ksgy'sbouse. Me aid My 
i*88 a car, and him aadPops was in the truck. I mean the tar and they 
west around there. Me a»d Rosy was about to go cutekk As we got out

v



of Cist? track, w*jusi beard giro shots. Everybo^ got gesred. We got back
k die mick. He ran our way. He jumped m rise truck wife m.

aTes*ed ^ 3une 22, 2011 few Unde (an NOFD officer) after being calledasm was

by investigating detectives, who were at fee Grandmc&erts home searching for evidence.

Mr Briram wen? to trial July 16 thru IS, 2012, feeing found guilty ss charged. Balsam Sled a 

Motion tVNew Trial and for Post-Verdict Judgment of Acquittal Oo August 16, 2012, the state hill 

court denied Bata's Motions. After Bata wmved legal de%g, the court sentenced him to life 

imprisonment without the benefit of panda, probation or suspension of sentence.

On direct sgspeal to the Loutaaoa Fourth Circuit Com! of Appeal, Bata's ^pointed counsel 

asserted two errors:

0) His right to a fair trial was ^sshstsntislly atiectvc! fey Ifeo protocolor 
remarks mid questions attacking defense counsel; mid

■s improper

(2) ois right ? o a fair ti ir« was violated when the irmI court -allowed the jury to take
the transcript cfMarks1 sfctemeirt into fee jury room daring deilbemions.

Ob October i _ 2014, the LonisaaaaFonrtt Circuit. Court ofAppeaJ affinned Bahaa's mtocmob 

ami sentence. The court found that. Bah am had not shown prejudice as a. result of the prosecutor's

rtateinente because (I) the objectionable comments were not pervasive; (2) fee defense objections were

sustained; (3) fee trial court instructed fee jmy feat defease counsel fed nothing wrong: mi (41 there 

was substantia! evidence ofBaham's guilt such that fee verdict was uot attributable to fee prosecutors 

statements. Hie court found feat fee trial court erred in allowing fee jury to review fee transcript of

Mnrtef statement si fee jury room, but found fee error vm harmless given fee extensive evidence of 

Bahsnris guilt and neither contributed to fee verdict nor deprived Baham of a fair trial

On September IS, 2015, without stated reasons, fee Louisiana Supreme Court denied die pro se 

writ of application filed by Baham, On October 30, 2015, fee Louisiana Supreme Court deeded 

Bahau's s^plicarioa for rehearing. Bdism did not file an ^jpltcation for writ of certforori wife the

VI



United States Supreme Court witlikg ninety (90) days, thus, the coimefioa and sentence became final

on January 2,2016.

On February IS, 2016, B&ham filed an application for pest-conviction relief asserting eight

Claims:

CO Felonious prosecution (hie to the use of a bill of inform sties to charge him with 
second degree murder,

FraseeutonaJ misconduct and firand upon the court baaed on the prosecution 
Eiiproperly mirodycmg hzwrsm testimony, poured testimony, wiiliholdmg Brady 
evidence and vouching for witnessed credibility;

Tba trial court akised its discretion by failing to sequester the jmy, depriving 
Bmimi oi a fair trial by mwsfm-mg without providing the defense an opportunity to 
confront uis oocosor under the coufi'outoiim clause, forcing a witness by threat to testify, 
and improperly ruling on inadmissible perjury testimony;

(4) His right to conirosatsticn was violated;

Insufficient evidence support ed the identified! on cf Baham as the perpetrMer,

(6) Gnash of. residue and DNA teeing would exonerate him;

(?) Jnefiestive assistance of trial counsel for tailing to file amotion to quash, failing 
to investigate, mm pleading Bahaa guilty before the jury;- aid

Inetlective assistance of appellate counsel in Bating to raise insufficiency of the 
evidence and caber issues on appeal.

On September 12, 2016, the state trial court denied the application. On December16,2016, the 

Louisiana Fourth Circuit Court of Appeal denied Baton's October 25, 2016, writ application. The 

Louisiana. Supreme Coiurt deniedBahsxa'srelatedwrit application on August 31, 2018.

On March 6, 2019, Baham filed a petition for federal habeas corpus.. Tne Stale's response in

(2)

(3)

(5)

(8)

opposition conceded timeliness and exhaustion of claims. On May 6, 2021, Use United States District

Court, Eastern District of Louisiana, denied .Petitioner

Petitioner now seeks Certificate cf Appealability (COA) to this Honorable Court,

vn



Standard &f Review inApplybigSc? COA

in a habeas coipus proceeding brought pursuant to 28 U.&.C, § 2254, mi squeal by fee ^lieant 

tor fee writ may not proceed unless a district or a circuit judge issues a certificate of qjpealabilife 

(O.O.Ay pursuant to 28 U.& C. § 2253(c). “fA] C.O.A ram? not issue unless ‘the applicant had mode a 

substantial showing of fee denial of a constitutional light,w> Stack v. McDaniel* 529 U.S. 473 (2000) 

{quoting 23 ti.S-C. § 2253(c)). In order to secure a C.O.A. when his application for h^eas relief is 

denied on the merit* a petitioner must show feat ^emonrJyh jurists would rind fee district cornfs 

sBsessneni of the constitutional claims debatable or wrong.” M s* 484. This Comt has held feat to 

make a substantial showing “requires fee qjplieant to demonstrate feat fee issues are debatable 

jurists of. reason; thrd a court could resolve fee issues in a different manner; or that fee questions are 

adequate to deserve encouragement to proceed further.” BrnrieMcst. Jekmm* 221 F.3d 74L 772 (5th 

Cir. 2000) fasting Slack v. Motomet, 529 TJ.S. 473 (2000)); Rm v. Johnson* 210 F.3d 481,484 (5fe 

f;ir. 2000) <$mm <md citations omitted). For a substantive claim, this determination is made from 

overview of fee dam rather than after fell consideration of the claims merits. See Mffler-EJ y. 

CadfreR, 537 U.S. 322, 336-37 (2093).

m lias ease, fee District Com! loiUHi Petitioner^ habeas application was timely feed but feat he 

failed to demonstrate th# his state conviction and sentence preset grounds for the relief requested. 

Petitioner .asserts feat a C.O.A. should be granted in this matter, as he was denied substantial 

constitutional rights when fee District Court found that he failed to demonstrate feat his dote 

conviction ami sentence present grounds fa-the relief reverted Petitioner asserts that Hie C.O.A, 

be granted under Hill as reasonable jurists would find the issues he presents sre {bbstabJe; a court 

could resolve the issues in a different manner, and the questions are aileqnate to require Firther 

proceedings.

among

an

must.

i



MEMORANDUM IN SUPPORT OF ISSUES AND ARGUMENTS PRESENTED

Under Bstirh end its progeny, exculpatory and impeachment evidence is material and Us 

mpin-^dm\ violated due process if &ere is any reasonable likelihood it could have affected fee 

judgment of fee jury. Weany v. Cain, 136 S.Ct. 1002, 1006 (2016). Hie Magistrate's More to afford 

petitioner the full benefits of these holdings are fee premise for this challenge.

Hie evidence supjyessed by fee prosecution in this erne is material under fee standard.

As this United States Supreme Court's decisions applying and elaborating on Brafy make clear, 

materiality depends in part, on the strength of fee government's case. Where fee governments

A.

case

against the defendant is already weak, even evidence of “relatively minor importance” may be enough

to change the oidcom e of fee trial-and therefore be material. Untied Steles ?. -Agars, 427 U.S. 97,113

(1976).

Although this is an old principle of law, fee Courts have simply by-passed application of this 

standard to .Petitioner's case. As a. result of this Petitioner is revesting fed. fee Honorable Court, of

Appeal review this matter smew. Although Petitioner's first pleading may not We been fee most

eloquent, it cannot be said feat in the expertise of fee reviewing court, feat no set of facts can be 

discerned which may entitle Petitioner to the relief sought.

Amazingly; this case and the turn of fee facts do not perfectly match what occurred in the 

Wt&ry case, but, they do not ran completely afoul of fee Wetmy situation, ss there are many 

similarities which should inspire a second took at fee instant case.

Notably, in the State of Louisiana, which is bound to fee protection set forth- in fee Constitution 

c£ fee United States pursuant fee Supremacy Clause, the coded Ait 2004, from the State’s Civil Code 

provides feat;

“any judgment obtained by fraud or ill practices may be annulled.”

2
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As the petitioner sufficiently set forth, said Article is not limited to eases of actual fraud 

intentional wrongdoing, but is sufficiently broad to encompass all situations wherein a judgment is 

rendered through some improper practice or procedure. Kan Seardt [tux 

(La. 1983).

Of

V. Sheffield, 434 So.2d 1067

In the record of this case, the record hears that, Prosecutor Napoli' committed misconduct'by 

knowingly having witnesses testify falsely and farther were allowed to give damaging hearsay

testimony. In addition thereto, Detective Robert Ponson misrepresented in his testimony that nothing

significant existed, except he spoke with Friar Tuck's bartender KaitJin Walsh, who collected tire shell

casings from die scene in a towel, to keep them from being kicked around by people outside. (Tr.

Irans., pg. 20, 24-25). This officer did not get any identification information from anyone. 

Next, wittier Detective Kevin Williams, (TV Trans, pg. 31), only alleges Ire spoke to the Friar 

Tucks bouncer Mr. Darnell Lawrence. Who alleges Mr. Lawrence stated to him «WHI* shot Meeks,

inm ajl30unletl to tesbmony which would tend to carry tire weight of proving guilt, and as mch was 

inherently subject to the 6* Ammdm.emls Confrontation Clause,

in a series of statements Mr. Lawrence, gave statements which tended to provide motive and the 

precursor to the ultimately tragic outcome. According to Mr. Lawrence,< Errol told him 

fighting in the men's room. He proceeded to explain that 

by blocking the doer. Will is alleged to have sal at the bar and finished a drink. He testified that after

someone was

of **WiiJV* friends tried to keep himone out

Will left, he hea d gunshots. At this point, Mr. Lawrence was the only one on the bar's porch and never 

saw anyone fleeing, he simply spoke of just seeing Errol laying on the ground. (Tr. Trans,

Detectives reviewed trie video i

pg. 143-146).

in tliis case and concluded that the video showed nothins

clear depictions from the video, hesignt&yi^Afld this aligns with Det Hurst statement; He had
' ':3 •

no

retied on other information.

Names came later, video did not specifically show who was who (TV Trans, pg, 38. 55-56),

3



Det Hurst alleges that Robert Lotz gave him Wilks real name (Trails, pg. 59). Hie issue here is one of 

the necessity of being able to confront and cross-examine this person pursuant the 6th Amendment and 

the holdings in Davis v. Alaska

In providing his verbal narrative, D. Lawrence stated that Robert. Lotz called Austin 

cellphone (Th Trans, pg. 155 to 156), who never- mentions any names to Austin or Austin to police Jan.

on

17, 2011, or chiring trial. Petitioner argues here that, Mr. Robert Lotz did not testify and much of (lie 

information leading to any names came from this person. Ohio v Roberts. 44g U.S,
t

confrontation and hearsay violations involving Mr. Baham's ^Amendment privileges.

56, 63(1980), 

In fact, Mr. R.

Lotz's nephew Derrick Lotz stated; He was told Wills name by him, be didn't know his name (Tr. Trans,

p. 167),

In review of the argiiments already presented where this matter was presented in full, there

1. ) critical inconsistencies,
2. ) there are instances where the testimony cannot be reconciled with the evidence, and
3. ) wh ere the testim ony goes completely afoul of fee evidence, Mr. Maries was allowed to

falsely declare before the jury, while under oath that he. did not know Pop or Ruff.

are:

A review of die record, the repeats from the pre-trial record and the facts of fee case show this 

testimony was known to be false fee moment it. out of fee witness's mouth and the prosecution,

using this witness to make their case fed nothing to correct the testimony. Hie Government’s

cane

case

against Bah am was not strong to begin with, even without fee suppressed evidence to undermine it. 

There was no physical evidence beyond shell casings. Hie governments case instead depended 

three purported eyewitnesses and would be co-defendants who allegedly claimed feat Baham was fee 

person who fired the shot(s) which took the life of the deceased

If the state s case was so strong, why would fee State withhold evidence that multiple witnesses 

described someone else as being fee shooter, and feat person wore a red sweater? Those witnesses 

declared that they saw someone else other than your instant petitioner running away after the shooting.

on

4



The diming of this evidence with a jury takes rsew meaning in Louisiana because, had

petitions: been tried under the Amendment. premise, he only would have had to

on a

convince a single

juror to vote a different way. Despite petitioner maintaining his innocence, he only had to prove to that 

single juror that he was not guilty of the grade of offense charged That could have been achieved had 

the State not suppressed and redacted critical evidence necessary for the attorney representing 

petitioner as an accused preparing for trial, to prepare a defense making use of the suppressed Brady 

material.

The United States Supreme Court has long held that “the special role played by the American 

Prosecutor in the search for truth in criminal trials. “Strickle-1. Greene, 527 U.S. 263, 281 (1999): se(, 

id. ipioseeuions do not merely represent “an ordinary party to a controversy” (quotation omitted)) The 

government's interest... in a criminal prosecution is not that it shall win a case, but that justice shall be 

done.” Berger*. United States, 295 U.S. 78,88 (1935). it is thus “as much [the government's] duty to 

refrain from improper methods calculated to product a wrongful conviction as it is to use 

legitimate means to bring about ajust one/5 Id

In Brady, the court held that the government's suppression of evidence favorable to a criminal 

defendam violates due process where the evidence is material to guilt or punishment, id. at 87' 

StnUh v. Cain, 132 S.Ct. 627, 630 (2012) (Under Brad?, the State violates a defendant's risrht to due 

process if it withholds evidence that is favorable to the defense and material to the defendant's guilt or 

punishment. ), Hie overriding concern5 of the Brad? Rule is 4fhe justice of the finding of gujjt>s 

Agars, 427 U.S. at 112. Brad? protects defendant's fair trial rights by 5yeserv[mgj the criminal trial 

distinct from the prosecutor’s private-deliberations, as the chosen forum for ascertaining the truth about 

criminal accusations.55 Kyles v. Whitley, 514 U.S, 419, 440 (1995) And court's 

cumulative effect of alt the suppressed evidence favorable to the defense. Kyles, supra Wean?, supra

Vvhai needs to be brought to the forefront of the install, reeond and the Honorable Court's

every

see

, as

must consider the

S



considerations is the fact that the materiality inquiry is not the sane as a sufficiency of the evidence 

test See (Kyles, supra At 434-35 & 435 n.8; Sirickler, 527 U.S, at 290). Nor k the question 

“whther the defendant would more likely than not have received a different verdict with the evidence.” 

Kyles, 514 U.S. at 434. The question instead is “whether the likelihood of a different result is ereat 

enough to 'undermineQ confidence in tire outcome of the trial*' Smi&, 332 S.CL at. 630 (alteration in 

origonal) (quoting Kyies. 534 U.S. si. 434). A defendant accordingly “can prevail” cm a Brady claim 

even if... the undisclosed' information may not have affected the jury's verdict, “ Weary. 136 S,Ct at 

1006 n. 6. AH that k necessary is a “reasonable likelihood” that it would have.

Mi.Marks had his statement read and given to the jury because it places him on the scene in the 

“blue vehicle” with Mr, Robert Lotz, another person who never testified The statements he makes, 

says; “he don't know Pop or Ruff, and met them that night (Jan. 37, 2011, (Tr. Trans. pg_ 221) is 

contrary to the state's entire case.

The suppressed evidence of the alternative shooter dresser! in the red sweater coupled with the 

suppressed evidence and accessibility to other crime scene witnesses, Baham was deprived of his most 

critical opportunity to put forth before the trial jury a much stronger defense, Baham would have been

y cove of the state's case and pointed to a convincing alternative perpetrator 

who could have committed this crime as the witnesses (who did not have self-interests with avoiding 

charges) have so alluded These statements place another at fee crime scene, fleeing before police 

arrived And several of the witnesses provided similar accounts of this alternative perpetrator aid his 

actions which incite the belief of probable guilt, it has not been unheard of for the government 

agreeing at post-conviction evidently hearing that “when an eyewitness says someone else did it, that 

is core Brad? materiaP) Lambert v. Beard, 537 F. App’x 78, 86 (3* Cir. 2013), Brady and Kyles, 514 

U.S. at 445-49.
/

Applying these principles in the instant case, Detective Hurst identified someone other than Mr.

one

able to challenge the verv
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*?,£>& Magistrate has taken the position that petitioner 

sliouia be found or deemed guilty without, U-fiill and fair triad. Detective u. Pratt, look the statement 

(Bpad? material) front a person that saw the shooter and gave a description of him which corroborated 

Mi-. Denick Lotz as the guy with red sweater and certain head shape (Tr. Trans, pg. 171). Donald Oliver 

is the person "Wiir got into a fight with, not Meeks.

Throughout this ease we find that, petitioner had no reason to want to harm Meeks the victim in

.Baham as the shooter from the video. If this'

this case. So, at this junction in the case, the proper question before the Magistrate is not whether
f

petitioner's claims should he dismissed mentless. The adnal-question before the com! or whichas
4..

should be considered from the .effing or from an expanded record k “Whether WiJlian Baham i
IS: -

even the actual shooter in 'this case?*’ Because if not, all the factual and constitutional deprivation^?

fifths greatest importance before, they all worked together to deprive, tire wrong person of their liberty 

for a crime committed by another, - .-

To show the prosecution's use of perjury, contrary la their testimony, the video in the clftfrwcmltf
Vshow; i

-#■A-

1.) Tb^bouncer gave false testimony because no one broke up die fight:

Z) Errol Meeks never came to the men’s room;

3. ) This witness never saw a. gun, the shooting; nor knew any of these people before that 
(Jan. 17,2011); and that was conceded to and

4. ) Mr. Oliver doesn't know Mitchell Marks.

?.■

night

-it-: v
Therefore, prosecution knew these witnesses were going to testify falsely. He knew Mr. Marks 

was going to perjure himself which is why he would not give him immunity or assert his J* 

AnmOnmi privileged Mr.,Pelfry was not at Friar Tucks Bar, he is a witness directly impounding the 

hearsay nature of the state’s case. No one actually saw who shot Mr. Meeks. Lawrence heard this, 

Oliver heard this; ami Derrick Lotz heard this from the only witness who never shows up to testify-

7



Robert Lotz. Detective Hurst never followed bet. Desmond Pratt's witness information. The Friar 

Tucks Bar videos disclose a guy with ahat shooting victim Errol Meeks, and Larry Brown banding that 

something. Tire prosccution/Detectives simply chose to go with the simplerperson case.

Since the Supreme Court decifed Mooney v. Hddtan, 294 U.S. 303, 55 S.Ct 340. 79 L,E&2d 

791 (1935), it has been firmly established that the prosecution's knowing 

of fabricated evidence, as wed as its failure to take remedial

of perjured testimony, or 

to mitigate the damaging effect 

of such testimony and evidence, violates the Fourteenth AmmAnmi's Due Process Clause, See:

use

measures

Miinr v. Pale, 386 U.S. 3-7, 87 S.Ct. 785-788, 17 L.Ed2(i 690 (1967); Pyle v. Kansas: 317 U.S. 23.3- 

216, 63 S.Ct. 177-179, 87L.Ed.2d2J4 (3942).

In aprevious filing Mr.Baham CTfcm8t.fa4jlw>|v obtained evidence fa Wfewroanw 

fr*a».«■ relative, which contains Information Mitchdl THarkc-

■- to Habeas Memorandum of I,awl Ti.k fe atlditional

information which the prosecution in this case has withheld all along despite its ethically mandated 

duty- under .Brad* to disclose such information even after trial.

Amazingly, the Magistrate mentions nothing of this. The prosecution, but prosecuting Mitchell 

Marks for tire comm ission of perjury in the trial of this case, that means that the prosecution believed in 

this so much until it through all its resources behind prosecuting Mr. Marks after trial but NEVEp. 

disclosed this to petitioner- as a matter of ethical obligation and the ongoing obligation to reveal Brady 

material even after the fact of a trial.

This clearly establishes why prosecution would not give Mr. Marks immunity, and that he knew

this witness was giving false testimony at die trial itself. Again, this is un-refuted evidence that the 

prosecution knowingly used false testimony in order to 

Magistrate should ire-review this matter with

the conviction under challenge. The 

eye slighted towards justice, not simply affirming a 

conviction and/or sentence. Before b in), the prosecution had already recorded a phone conversation of

secure

an

8% •l



Marks and his girlfriend; 

already ui jail. (Tr. Trans. pg. 102 to 105). 

Funner,

and identities of the vvi

Ma'ks had just coine from being forced to gi
m audio statement andive was

prosecutor Napoli was clearly aware that there
was a report overflowing with the names

witnesses never brought to court who actually did
see who the shooter was whom 

ve a detailed description cf that shooter,
shot Mr. Meeks. These undisclosed witnesses’ and gi

(Tr. Trans.
pg. 79 to 80). Tin's information hart been taken down

by Det. Pratt. In order to stifle tr
to prove that he was not: the shooter in the mstant case, the State-Act 

them names because they

ne accused efforts 

deliberately Scratched

were going to allege.

contains (Tr. Trans, pg. 81 to 83), state objected

ora out
in direct conflict with what his witnesses 

Counsel Fuller identified the report and what, it

were

a«d trial judge stated counsel was not entitled to witnesses 

These statements contain favorable materia] to M
names or statements (Tr. Trans. Pg. S3).

f- Bahan's defense of innocence. Still-the state failed 

Tliis would constitute violations
to turn them over, even after discovery had been filed

of Brady v.
MmoMM, 373 U.S. S3, 83 S.Ct. 11.94, 

to 154, n S.Ct 763 to

10 L.Ed.2d. 215 (1963); see also Giglis 

KA 31 L.Ed.2d 104 (1972), which requires dtsclosure
405 U.s. 150 

of evidence regarding 

Citins; Bagaev. THiMii*
the credibility of the witness that'may be detenu

mauve of guilt or innocence.

• 1217 (1959) which holds;

constitutes a denial of Due

360 U.S. 262 to 269, 79 S.Ct 1173 to 11.77, 3 L.Hd.2d

of ev“dence affecting credibility

Under Bmm, evidence is material, if there is
a reasonable probability tliai, had the evidence

been disclosed to the defense, tbe result of the proceedmg would have bee
n different. A reasonable

probability is a probability sufficient to undam ine confidence in the outcome. U.S,
■XjBaigey, 473

us. 667 to 681 303 S.Ct. 3375 to .1383,

“Taken together, these undisclosed items would not 
the defense at petitioners trial.”

87 L,Ed2d481 (1985), which holds;

only radically have affected

Det. Pratt's witness information conveys, but would in their totality, have affected Ih
e satire truth

9



gathering enterprise before the court. Under Schlwu v.Ddo 513 U.S. 298, 115 S.Ct 851 

under Bagiev supra The court holds a clear and 

confidence in the outcome.

& 862., as

convincing evidence test which cHailenaeg the

This non-disclosure and (he videos ofFriarTucks Bar, clearly exonerate Mr. Bahan. As a result 

of the prosecution's suppression of exculpatory evidence of the actual peipetraior, th 

stands convicted of a crime which the prosecution has footage of another comitting. 

admittance of false perjured testimonies, and the com mission of fraud upon the court

e wrong person

Tlie stafs

are the pillars

which hold up this erroneous conviction. Tl»e record bears that the trial judge never read Mr. Marks

statement before admitting it into evidence and nor before allowing the jury to have it tor deiiberatiions

(fi, I nans. pg. 102 to 109), Still the State hail the court face witnesses Derrick Lotz and Mitchell 

Marks to testify falsely. La. R.S. 14:68, and R.S. 14:12.1, See: State v Newton. 328 So.2d HO (La. 

1976), IrLre£t£k«i-3“57-So.-2d 302 (La. 3978).

Fanner, Del. Hurst faoricatedhis testimony, Darnel! Lawrence fabricated his testimony. Damon 

Harris, Mr. Beam's Uncle, verified Det. Hoist committed perjury because a warrant was issued and

there are some clothing taken from Mr. Babam'a Grandmother's home. These items were admitted into 

evidence after Mr. Babam's trial, which is also contained in Det. Hurst report. The lingering questions - 

: Who identified Mitchell Marks? Mr, Napolil, who did Mr. Napoli show picked Mr. Bahan fr 

foe only evidence of foe crime (the video)? He did!. Therefore, Mr. Napoli transgressed against trial 

court orders to, not deal with any issues that affects Mr. Maks ^Amm4ment right by involving him, 

Mr. Napoli, read an unadmitted statement to establish guilt, against his fraudulent contentions that, this 

wi&eaa was only admitted for identification proposes. (Tr. Tran a. pg. 271 to 279).

Because Mr. Babam could not receive a fair trial due to prosecutions misconduct this 

be teversed, for a new trial. Iri conclusion of prosecution misconduct, Mr. Napoli vouched for its 

witnesses credibility attacking defense counsel, attacking defense failure to put on Grandmother, who

are
om

case must

10



-.1:

i
Viti ;;v;;v.

he knows was not allowed by the court (Tr. Trails, pg. 296), violating Mi1. Baham's Due Process right to 

a fair and impartial trial, and his ^Amendment right to confrontation through illegal practices. In re 

WjUjhJp- supra; Ken Search v. Sheffield, supra Herrera v. Coffins. 506 U.S. 390 to 399. 113 s.Ct. 

853,122 L.Ed.2d 203, and Medina v. California, 505 U.S. 437, 446 to 468, 112 S.Ct. 2572. 120 

L.Ed.2d 353.

^Confrontation

Mi-. Bah am contends that his right to confront his accuser was violated 

Prosecutor Napoli introduced statements through the perjured testimony of Del Robert: Hurst, 

of the person; “Robert Lote”, who allegedly gave critical information that supposedly implicates Mr. 

- ^Jily Det Hurst alleges what Robert Tofz stated Hovvever. other witnesses like, Derrick Lotz 

nephew. Who was threatened by police, prosecution, and his family, mention R. Loiz too. 

other than that ware given (Tram*. pg. 155 to 169). The state's suggestion through Det. Hurst, is 

this is where he got Mr. Baham's address or identification but this detective clearly stated “he did not 

execute a warrant, because no one could give him that information” (Trans, pg. 72 to 74). What

vital about Mi, Robert Lotz is that., state's witness Mitchell Marks had a previous inadmissible 

statement

Bah am

his No

names

W8S

read to the jury against his 5* Amendment privilege that: “alleges he was in the car (blue) 

with Robert Lotz (Ruff), and Mr. Bah am was in the truck, (white) with Derrick Lotz (Pop) (Trans, po. 

170,218).

T)ie R.S. 15:499 - 501(B)(1) requires that prosecution give prior notice that its witness will not 

appear to testify, and give petitioner a prior opportunity to cross examine that witness. Ohio v.

RfeberU-, 448 U.S. 56,100 S.Ct 2531. 65 L..Ed2d 597; Crawford v. Washington, 466 U.S. 668 104 

S.Ct 2052, 80 L,£d2d 674 (1973), State continually introduced ‘testimonial communications'4 of

witnesses knowing they would not be testifying. Mr. Robert Lotz was for the purpose of impairing guilt

ofMr. Bah am in this crime, through Mr. Maiks; Det. Hunrt, and Gregory Pelfrey.

11



(A). First, Mr. Gregory Pelfrey alleges he overheard Mr. Baham confessing 
to crime (Th Trans, pg. 238 to 240). °

How did he know Wilis name, and th*i his charge was still open? In continuing; Prosecutor 

Napoli never set a foundation to admit Mr. Gregory. In this episode, the government's counsel is 

equally faulted for not having corrected counsels deficiency and for violating defendant's basic riaht to 

confrontation. Petitioner was denied his right to confront the witnesses against him as well as the need 

for an objection during this proceeding when the State introduced hrarap evidence as the truth of the 

matter asserted, thereto violating defendant's right to confront the evidence against him. Tires© failures 

together deprived Petitioner of a fair trial and denied him of the opportunity to present a defense 

Therefore, “cause should be found for defendant's default in light of counsel's deficient performance.'' 

See; Marray v. Carrier, 477 U.S. 478,106 S.Ci 2639,91 L_£d_2d 397 (1986). Hence, this court should 

be reluctant to Petitioner's mistakes made by his attorney. Whitaker *. Asset Credit Services, Inc., 946 

F.2d 1222 (6th Cir. 1991); State v. Knight. 611 So.2d 381 (La. 1993) (Justice Watson J: "The Failures, if 

aiiv, may warrant attorney sanctions but any such failures cannot imputed to the accused.'9). Petitioner's 

claim “is transparently of the variety falling without Stme v, PoweiK 428 U.S. 465 (1976) since it 

attempts to measure the breach of aright arising under the confrontation ratherthan presenting a claim 

primarily relying on the exclusionaiy or another Judge-made ruler Cf, Siane, 428 U.S. 495, 96 S.Ct. 

3052; Kbnmeiman y, Morrison, 477 U.S. 365,106 S.Ct, 2574. 2583-87 (1986).

As held in Kimmeimm, supra, it is the State that was required to give the defendant counsel. 

Therefore, the State is at fault for riot providing Petitioner with an advocate for his cause. Of course, 

this means f&ftilt must fail on the Stats or with no one at all. This is especial tv true when we consider 

that in a large majority'of the cases defendant are unaware of counsel's failure until they secure the aid 

• anobier lawyer. Generally, they do riot know that trial counsel's performance was deficient until they 

have talked with other to proceed in post-conviction proceedings. It is in their research for PCR that

12



was not given a prior opportunity to cross examine Robert Lotz, where stale knew it would nor. allow

hhn to testify. Further, without this presence at trial, Mr, Batumi could not defend against any hearsay 

statements made regarding him (R. Lot?,) which impacted his guilt.

Ii was never verified by any other date witness that, Mr. Baham was observed shooting <cMx-. 

Errol Meeks" victim. To identify Mr. William Baham in this offense, clearly impacted the jury's verdict 

of guilt beyond a. reasonable doubt See: Harper v, Kdv. 916 F.2d 54, 57 (1990): Monachal! v. 

Warden, 884 K2d 749, 745-755 (1989), For example; D, Oliver never witnessed it (Th Trans, pg, 

136); D. Lawrence never witnessed it (Tr. Trans, pg. 217); Detrick Lotz never witnessed it (Tr. Trans.

); Mitchell Marks never witnessed it, and Gregory Peltrey never witnessed it (Tr. Trans, pg. 

181 to 191), Further, in violation of Mr. Bahaafs right to confront and cross examine his accuser, La 

Coast, Ait 1 § 2 and 13: U.S. Const, Amend 6 and 14. See: Dnncan v. 391 u.S. 4^ gg

S,Ct 1444 (La. 1968); MMk.vyJ.ogas, 378 U.S, 1, 84 S,Ct 1489,12-L.Ed.2d 653 (1964); In 

Oliver, 333 U.S. 257. 60 S.Ct. 499, 92 L.Ed.2d 682 (1948); and Pointer v. Texas. 380 U.S. 400, 85

Pg*

lie

S.Ct 1065, 13 L.Ed2d 923 (1965). Not overwhelming evidence existed of Mr. Baham's guilt, 

therefore the numerous introductions of hearsay testimony, prejudiced Mr. BaWs trial, where 

prosecution introduced; Darrell Lawrence; who called the name “Will “through Det Maggie Dartin* 

but could not say where he got it or that he saw “Will” shoot anyone (Tr, Trims, pg, 143 to 145).

Identification is what prosecution sought to establish. The videos were obviously insufficient to 

meet this end The prosecution introduced more “Hearsay” testimonies (Dr, MariannaSanomireki, Dep. 

kroner, Jefferson Parish) to testily to another doctor's report (Dr. Cynthia Gardner); See; L8A-R.& 

15:502(B)(1), not that it was relevant, but that it only the states intent to support its witnesses 

credibility to the juiy. Mr, Baham had no way of confronting die person (Dr, Gardner), who did the 

report, as to what she meant by some of the things she wrote (Tr. Trans, pg. 118-119). Further,

was

prosecution introduced Mr. Gregory Pelfrey, who could not be disputed, where state illegally sought

14



prisoners help to prosecute its case, with phone tars and making witnesses, only for the purpose of 

identification to establish the guilt of Mr. Baliam. State introduced Del. Hobart Hurst, tire lead 

investigator, who received information, identifying a person other than Mr. Baham, interviewed by Det. 

G. Pratt (Tr. Trans, pg. 79-81). That evidence was withheld and the state never showed the clothing 

collected. At Sis end of Mr, Balsam's trial, a special hearing was had to accept clothing from the NOH) 

Central Evidence and Property Records (Tr. Trans, pg. 299-306).

Mr. Baltam argues that, because it could not be established that he shot and killed Errol Meeks 

and stale introduction 'of “hearsay” testimonies on the issue of identification, it violated Mr. Bsham’s 

right to confront his accuser “Robert Loizs\ which is not harmless as it does affect Mr. Sahara's 1<P

Amendment Due Process Right pursuant to the U.S. Constitution, to a. fair trial. This case must, be 

reversed.

It ia for further consideration of this Honorable Court, beyond what the 

responded to, that Mr. Baliam maintains his contention that his tight to a fair trial was violated when 

the tiial court abused its discretion violating Mr. Baham’s Due Process when it did not seques&er jurors, 

allowed the State to direct jur/s verdict by fraud, imposed no remedy for the State withholding of 

Brady evidence, nor required accountability from the State for having interfered with Mr, Bahafrs 

light to present a defense. These acts, either individually or collectively have deprived an iunocent 

man of his freedom and cause him to suffer the rigors of illegal detainment in State custody.

Standard of Review

In the instant ease, the trial judge abused its discretion violating Mr. Baham'a Constitutional 

right to a fair trial, when he allowed Mr. Baliam's jury to separate and return to their own homes, afier 

hesnng numerous state witnesses testimonies (Tr: Trans, pg. 90), without being sequestered as 

mandated by La, Q€r,P.ArL 791.

Magistrate has

IS



Fh-st, a Judge lias- inherently power to assure dignity in the Judicial Proceeding being 

maintained with integrity, expeditiousness, orderly and in manner that seeks Justice. La CM 4ri 

77; State v.Mkis. 329 So.2d 686 (La 1976). The trial Judge has a wide range of discretion^ that will 

not be disturbed absent clear abuse. State v. MltdiriL 275 So.2d 98 (La. 1973). Even though the court 

has this discretion, it does not come wifliout limitations due to Constitutional restrictions.

Article 792 reads pertinently:

(A) A jury is sequestered by being kepi together in charge of an officer of 
the court, so as to be secluded from outside communications. See: Stats v.
E-Arquette. 275 So. 2d 396 (1973); State v. Craighead.. 114 La. S5, 38 So. 28 
(1905); and State v. T horn as. 7G5 La 550,17 So. 814 (La 1944).

The jury sequestration procedures and non-instructions employed by the trial court failed to 

properly insulate the jurors from extraneous influences, or (he possibility thereof, and at no time did the 

trial court adhere to the mandatory instructions retired in all criminal cases. See, Hale *, United 

Siat.es, 435 F.2d 737 (1970). The the locality of Orleans, a city steadily on the rise in population and 

serious felony crimes, where conversation of non-juror third parties and jury members' more than likely 

resulted in the jury verdict being based upon, and affected by, influences extraneous of the legal 

evidence introduced ai trial.

LaCCr.B art 792 C provides that ‘In non-capital cases, the jury shall be sequestered after the 

court's charge and may be sequestered at any time upon order of the court’1 The purpose of this

instruction is to insulate the jura's from outside influence, or the possibility thereof, and to insure dial 

their verdict will based upon the evidence developed at trial. State »• Parker, 371 $o.2d 1037 

(La.1979). Dt&pnKess requires that the accused receive a trial by an impartial jury flee from outsit

influences. Sheppard v. Maxwell, 384 U.S. 333, 362, 86 S.CT, 1507, 1522, 16 L.Ecild 600 (1966). 

dialed differently, 'the right to a. jury trial guarantees to the criminally accused a fair trial by a panel of 

impartial, ‘indifferent jurors’. The failure to accord an accused a fair trial violates even the minimal

16



standards of due process.” Irvin y. Dowd, 366 U.S. 717, 722, 81 S.CT. 1639, 1642, 6 L.E42d 751 

(1961).

Petitioner argues dial he was deprived of due process because the jury was swayed by 

influences outside the courtroom, it is the duty ot the Court to independently review the trial records 

afid hold an evidential' healing with members of the jury present, so that their testimony will be heard 

thai. their verdict was not based upon the influence of third parties to convict an alleged violent offender 

ahaving committed second degree murder, that it is believed to have occurred subsequent to alightas

When juror misconduct concerns influences from outside sources, the complete failure to hold a 

hearing constitutes an abuse of discretion and is reversible because a presumption of'prejudice 

United States y. Phillips. 664 F.2d 971 (5th Cir. 

1981); Marsihaii v. United States., 360 U.S. 310, 312, 79 S.CT. 1171, 3 L.Ed2d 1250 (1959).

error

arises when the trial court learn of such influences.

The

traditional rule in such cases has been that there must exist a nexus between the community prejudice 

and jury prejudice; then? must be a showing that “prejudice found its way into the jury panel.” 

Pmnplw v. Moron, 364 R2d tf 6 (5th Cir. 1966). Several Supreme Court decisions have fashioned 

tne principle tnat in certain extreme circuinstances where there has been 'Inherently prejudicial 

publicity” McWilliams v. United States, 394 F.2d 41, 44 (Sfch Cir. 1968), the actual existence of 

prejudice in the juiy box need not be shown,

The courts further holds, “it was not necessary to complain of injury, evidence of the fact in the 

record was sufficient to justify the court's taking action with reference to it, reversing anv esse with 

such posture placed upon the conviction or trial proceedings. See" Craighead, supra,

Mr. Baham further argues trial court abuse of discretion, in that it allowed state to fraudulently 

dhect Mr. Baham’s jury verdict. Sullivan v. Louisiana. 508 U.S, 275, 278 (1993), At the state's 

attempt to introduce Derrick Lotz and Mitchell Maries as witnesses, objections were lodged (Tr. Trans 

pg. 102 to 109). State fraudulently alleged it was introducing them only for the purpose of

17



identification t,Ih Trans. pg, 102 to 106). Defense offered that siate give these witnesses immunity or 

that the court instruct the state, on its questioning of these witnesses as to their involvement, not 

conflicting with their Fifth Amendment tight 0f silence (Tr, Trans, pg. 110). St ate rejected to issue 

immunity and denied its puapose was anything other than identification (Tr. Trans, pg. 111).

llte trial judge ruled that, counsels objections are denied and noted, aid that the state cannot 

question these witnesses concerning anything that deals with their involvement (Tr. Trans, pg. 110 to 

114), stating also, as he allows the state to read a statement of Mitchell Marks”, ul have never read the 

statement”. (Tr. Trans. pg. 102 to 109). If die judge had not read what die statement contains, he 

erroneously denied counsel’s motions to limit and instruct state's questioning, because the statement 

specifically deals with Mr, Mitchell Marks involvement (TV. Trans, pg. 109 to 114> The trial judge 

further abused his discretion by allowing the prosecution to introduce the statement, reading through it 

without asking questions, and allowing thejuiy to have this statement, which clearly directed their 

verdict Sullivan, supra. Petitioner agues that, Judge admits tie never read Mr. Maks' statement (Tr. 

Trans, pg. 102). If he never read the statement, how could he know what impact it would have? State 

knew, because it was his intent to deceive the court on die nature of introducing Mr. Marks, who could 

not be shown in the videos of being at Friar Tucks Bar, nor did anyone else mention Mr; Marks, as 

being with them or Mr. Bah am. Only Dei. Maggie Darling under the direction of Dei, Robert Hurst 

could say, where this witness fits in the investigation, - they did not Defense objected, advising the 

statement deals exclusively with Mark's involvement, (Tr. Trans, pg. 102 to 110),

The Court erroneously denied counsel’s proffered reasons and state argued it did not and was 

only for the identification (Tr. Thais, pg. 109 to 112). The jury never heard how Mi-. Baham becamea 

suspect or how he was involved until the publishing of this statement to read Directing the verdict of 

guilt. See: Suiihan, supra Further, trial judge error allowing stale to withhold evidence in violation of 

the Discovery Rule, La CCr.B Art 716 to 729,6 (a list of names blacked out), one in particular

18



dealing with a feet witness to the shooting, who gave a vivid description of the shooter (Th Trails, pg. 

S3). Against discovery requirements, the trial judge stated that counsel was not entitled to this 

information (Ir. Irans. pg. 83). Hie obligations placed upon prosecution in pore-trial discovery of 

evidence. On a “Brady Request”, citing Brady v. MaryiamL supra were established in Wasfamcfem i/_ 

Watkins, 655 F;2d 1346, 1355-56, (5* Cir. 1981); and Rmnisel v. Estelle, 590 F. 2d 1214,1217,

Mr. Bali am according to State v. Talbot, 490 So. 2d 861 (La 1980), is entitled to the names and 

substance, if its exculpatory or inculpatory, even those falling within res gestate of the offense State v. 

fees, 408 so.2d 1285 (La. 1982). The side must disclose excuipatoiy evidence, even though it has 

no intent to use it at trial La CCr.R Art 719.

In the instant case, the trial judge interfered in Mr. Sahara's defense; where the only issue before 

it in prosecution case-in-chiefwas identification. To not allow production of a witness statement, who 

did witness the crime, that is within possession of prosecution. Defense objected requesting mistrial. 

Ilik case must be reversed, remanded See: State v. Da-vis, 399 So. 2d. 1168 (La. 1981).

In this situation, trial judge did not act neutral to safeguard that Mr, Bahaa 

accordance with die Due Process draw* a fair administration of justice, depriving bin of a fair trial. 

U.S.C.A., Const Amend 14, in reWiashln. supra; Duncan v. I^atriami 391 U.S. 145,88 S.Ct

received in

. 1444.

(La. 1968); Arizona V, Ftfaiwafr. 499 U.S. 279, 111 S.Ct. 1246. Trial Judge limber deprived Mr.

Balmin of his constitutionally guaranteed-right to the effective assistance of counsel. United States 

Constitutional Amendments Six and Fourteen. Tlris case must be reversed.

ineffective assistance of counsel.

Mr. Bali am has no alternative other than to maintain that he remains the victim of ineffective 

assistance ol counsel a violation oi the $x£k and FmrUmlh Ammdmmis to the United States 

Constitution. Despite the Magistrate's summation, a close review of the re-worked arguments in the 

previously contested issues reveal better for the Court to assess the claims presented. Now, although
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gfipacftf the arguments remain,,the same, the coiat needs to re-read them. because thoagh most m

tlie forefront la a wav that had not been before.

STANDARD OF REVIEW

Upon teaming of the Brady violations and the ways in which the State had undermined trial 

counsel’s development of the defense. The State's knowing and deliberate

manufactured testimony, defense counsel engaged in no relevant motion practice to prevent his client’s 

conviction.

of perjure and evenuse

Instead, defense counsel sought to allow his innocent client's conviction and well-wishes of said 

client being able to somehow get the conviction overturned at some point in lbs future. This is the only 

perceivable excuse for counsel's actions. Let the record reflect that these were not the wishes of the 

innocent accused, as he wished to suffer no illegal, unjust nor unwarranted conviction.

Hie seemingly greatest error suffered by the instant petitioner is having relied upon tJ 

called experience and expertise of his defense counsel to secure his substantive federal constitutional 

rights through. Here, counsel for the defense not only had an ethical obligation, but, in order to 

circumvent: the commission of fraud upon his client, he was obligated to execute the full-measure of his 

expertise to prevent the conviction of his client. Defense counsel failed

)e so-

fiati flense counsel s requested a stay in the trial proceedings, in order to taken such important 

matters as; Suppression of Evidence, Injecting Known Perjured testimony into the trial Mechanism, 

and allowing perjured testimony to go uncorrected, up to the Circuit Court of Appeal on Writs of 

review, these actions could have easily altered the outcome of the So, for counsel to forgo these 

options and allow bis innocent client to he convicted in inexcusable. There is no way to reconcile these 

deficiencies with trail strategy. Arid for these reasons, the Magistrate erroneously determined that the

case.

instant petitioner is not eligible for Federal Habeas Relief Consequently, petitioner is compelled to
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request that the presiding District Judge either reject, modify, or order further proceedings in this matter

as justice does so require.

To make a successful claim of ineffective assistance of counsel, a defendant must show that his

counsel's perfmmance was deficient and that the deficient performance prejudiced his defense. 

SHckiimd y. Washington, 466 U.S. 668, 104 S.Ct, 2032, 80 I,.EA2<i 674 (1984). Prejudice is a

“reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would 

have been different." Id at 694, 104 S.Ct at 2068. The “benchmark for judging any claim of 

ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the

adversary process that the trial cannot be relied as having produced a just result.** Id at 686,. 104 

S.Ct. at 2064, Under Strickland supra, counsel has a “duty to make reasonable investigations 

make a reasonable decision that make particular investigations unnecessary 

to investigate must De directly assessed for reasonableness in all the circumstances, applying a heavy 

measure of deference to counsel’s judgments." M at 691,104 S.Ct. at 2066. However, counsel

on

or to

.. a particular decision not

’s acts or

omissions must not be “outside the wide range of professionally competent assistance.** 

When it is apparent that alleged acts of attorney incompetence in fact conscious strategic 

or tactical decisions, review of these actions must be “highly deferential.” Kimmelmm v. Monism,

were

474 U.S. 815, 10t> S.Ct, 2574, 91 L,Ed.2d 305 (1986), But counsel should not be allowed to shield his 

failure to investigate simply by raising a claim of “trial strategy and tactics.” Crisp y. Dudmurih, 743 

F,2d 580. 5o4 ( 4b Cii. 1984). Certain defense strategies or. decisions, may be “so ill-chosen” as to

render counsel’s overall representation constitutionally defective. WoshingLm v, Watkins. 665 Fzd 

.1346 (5th Cir. 1981).

in considering a claim of ineffective assistance of counsel, tire reviewing court mast examine
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counsel’s conduct in light of “alt the circumstances” of the case and from the point of view of 

“counsel's perspective at the time” so as to “eliminate hie distorting effects ofhindsight." Sinc&iwtd, at

689,104 S.Ct. at 2065.

ISSUE NO, i

Prosecutorial Misconduct/TerswiaJ Attacks m Defense Counsel 

Whiling questioning Mitchell Mariss, die prosecutor made numerous personal attacks on 

defense counsel. Specifically, the prosecutor repeatedly asked Mr. Marks whether Mr. Fuller had told

hhn not to come to testify. Defense counsel repeatedly objected to the prosecutor's comments and 

questions. Although the trial court sustained of the defense's objections and gave a cautionary 

instruction to the jay, the admonition was inadwjoate, and left the jurors with the impression that it

some

was entirely possible that defense counsel has sent a message to Mr. Marks through Mr. Baham telling 

hm:i not to trial. Tne prejudicial effect of die prosecutor’s remarks end question was not outweighed the 

other evidence in the case, The State’s case was weak, considering that both Mitchell Marks and 

Demek Lotz recanted their statements to police and Gregory Petfoty’s story was uncorroborated. It 

mmi be concluded that the prosecutor's improper remarks and questions substantially affected Mr. 

Beam’s right to a fair trial as guaranteed by the Due Process Clause of foe Fifth and Fourteenth 

Amendments of the United States Constitution, and Article 1, g 16 of foe Louisiana Constitution.

At trial, Mr. Marks recanted the statements which he had made to Detective Darling.1 He 

claimed he could not recall stating that Mr. Baham told him lie was going to get his gun and “smash” 

the “dude” he fought with in the bathroom,2 He claimed he could not recall telling Detective Darting

1 The audiotape of Mr. Maries’ staUcieat to Detective Darling (exk S-40) was played fer the jury during Detective 
Darling's testimony and, again, during Mr. Marks' testimony. Trial trass, pp. 127, IS (Vai. 2).

2 Id. at IS?.
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that he went back to the bar with Denick Lotz (“Pop”) and Robert Lotz (“Rough” or “Rufly”). that 

they head shots, aid that Mr. Batumi afterward n» out and got in the track with them. Jfc Maks 

testified that, he did not have a truck, and that Mr. Bahan did not get in the truck with him that night: he 

stated he made up the story about the truck. He stated he also made up the story about Mr. Bahan)

having a gun. Mr. Marks testified that he told Detective Darting whatever she wanted to hear so he 

could avoid a murder charge?

After Mr Marks recanted his statement to Detective Darling, the prosecutor asked Mr, Marks 

whether he told tills girlfriend on die phone from prison that he was “going to play dumb in 

couit>vWhen Mr, Marks denied it, the State was allowed to play the jail tape for the jury. At that point 

the prosecutor (Mr. Napoli) began asking Mr, Marks whether defense counsel (Mr. Fuller) had told or 

encouraged him not to come to court to testify.A The following colloquy occurred:

MR, NAPOLI: .,. Isn't it a fact that on these jail tapes that you talk 
about how this defense attorney has been 
encouraging you not. to come to court?

MR. FULLER; Objection! That's a lie! That's a bad lie! I have 
never seen this mm before in my life!

Whoa, whoa, whoa,! This is cross-examination of a 
f hostile witness. He csi ask him whatever he warns.

THE COURT:

MR. MARKS: I don't know that man.

MR. NAPOLI: You never said that on the jail tapes?

1 don't know what l said, but I don't knowhim.MR MARKS:

MR. NAPOLI; Judge at this time I would request permission to 
play the jail calls as impeachment.5

A while later, the following occurred

MR. NAPOLI: Judge, we would like lo play the part now about
3 Id. ai 189-134
4 Id. at 195-137.
3 Trail Trans., pp. 1SS-3S (Yd. 2).

i
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the attorney.

MR. FULLER: Yeah X would like to hear that part actually. 

Well that makes all of m. We all want to hear.TOE COURT:

(Tape played at this time.)

MR. FULLER: Objection!

MR. NAPOLI: Excuse me!

THE COURT; Stop it! Stop it!

MR FULLER: They specifically said that I said that I said and that, 
is clearly no the case.

THE COURT; Teat’s sustained

MR. NAPOLI: Let me ask you tills. Isn't it tme that William 
Baham told you that his attorney didn’t want you to 
come to court.

MR. MARKS: No.

MR. NAPOLI; Play it.

THE COURT: William Baham told you that his attorney - - foal's 
sustained

MR. NAPOLI: Judge- -

THE COURT: Ihere is no foundation for the conversion between
Raham and Fuller.
It would be attorney client privilege. It's sustained.

While you were on the docks - - has there every 
[sic] been a time when you are on the docks with 
William Baham.

MR. NAPOLI:

MR. MARKS; One time,

MR. NAPOLI: When he came up to you that one time didn't he 
encourage you not to come to court?

MR. MARKS: No.
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MR- NAPOLI: He didn't?

MR. MARKS: No.

MR. NAPOLI: Judge, sf. this time we would request to play that 
call now considering that that is directly- -

You can play anything that has something to do 
with Bali am and this man, but I certainly didn't 
dhki't hear anything that placed counsel Fuller in 
any way shape or form. Counsel Fuller would not 
be bound by anything that his client allegedly told 
somebody else when lie wasn't present or knew 
about.

THE COURT:

MR. NAPOLI: But if he instruct him you do it though. Judge,

We don't have that and strike that. Ignore that. Be 
careful. You are getting ready to slat treading 
water.

THE COURT

(Tape played at this time.)

MR. NAPOLI: So when you were on the docks with William he 
told you that the instructions of his attorney 
for you not to come to court?

was

MR. Marks: No. I asked him - -1 asked him what was it 
because I thought his lawyer salt me a 
subpoena.

MR. NAPOLI: I have no further questions, Judge.

THE COURT: I want you to put it out of your head that there was any 
wrongdoing whatsoever by Mr. Fuller. This witness could 
or could not be telling the truth. He may or may not have 
spoken with the accused on this mattes’. His voice is*not 
the tape and for Mr. Fuller to be responsible for something 
this man allegedly had a conversation with this man that we 
have not heard. I ask you to take it with a grain of salt 
relative to Mr. Fuller.6

on

6 Id. at 202-205 (Vul. 2){emphasis added).
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Afterward, defense counsel fried to show the contest in which Mr. Maks asked Mr. Baham 

whether his attorney wanted him to come to court. Hie context was that Mr. Maiks was handed a 

subpoena and mistakenly thought it was from defense counsel. On-cross-examination, Mr. Marks 

explained that, one day when lie was in court: for a probation violation hearing, a woman walked up to 

him and gave him a subpoena7 At trial, the female Ms. Berthelot, admitted that she gave Mr. Marks the

subpoena, and admitted that she deliberately tried to confuse him. hi her closing/rebuttaJ, Ms. Berthelot 

stated as follows:

You did hear how it works in New Orleans though. You heard it form [sic] Mitchell 
Marks jail tapes. And you heard when he got up here he said it too and he pointed at 
I came into court and I gave hiia a suhpocisu. Yeah, I gave him g ssfepoesa. Come 
to court and tells us what you know. But you hear when he goes downstairs and lie 
says I talked to Will I asked was it your attorney or was it the State because I 
actually didn’t talk to him. I just tried to baud him a subpoena so he doesn’t know 
if! sm with Mr. Fuller or if Pm with the State. So he asks Will. Will, your attorney 
wants to subpoena me? He (old me to tell you don’t fuck with that. Don't go. That's 
how it done in New Orleans.8

me.

Thus, the procedure knew full well that Mr. Marks, in his conversation with Mr, Bahara about 

coming to court, raised the subject because he confused about whether defense counsel wanted him to 

testify for the defense. Mr. Baham would have been responding to Mr. Mark’s inquiry when he told him 

that his attorney did not subpoena him and did not want to testify. At trial, the prosecutor deliberately 

gave false impression that defense counsel had communicated to Mr. Marks, through Mr. Baham. that 

be should not testify for tee State. In her rebuttal aigument tire prosecutor seems to reveal in having 

confused Mr. Marks telling him he should avoid testifying.5

Regardless of the prosecutors motivation, the result of the prosecutor's improper comments and 

qu&^iona was to undermine defense counsel and tee defense’s case. The prosecutor's actions damaged 

counsel's credibility before the jury, caused the jury to defense counsel's arguments. Tire prosecutor 

dealt a “low blow,'*

? Id at 220.
8 Closing Arg. Trans., p. SS (Supp. R.)(emphasis added).
9 Mr. Marks could net avoid coning to court to testify because, as it happened, he was in jail at the time of th= trial Sp* 

Trial Trans, p. IDS (Vd. 2).
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Louisiana’s jurisprudence on prosecutorial misconduct requires the prosecutor to lefiaim from 

making personal attacks on defense strategy aid counsel. State v, Brumfield, 96-2667 (La 10/20/98) 

737 So.2d 660, 663. The attack on defense counsel in the prerant case is particularly egregious because 

the prosecutor repeatedly suggested that, defense counsel had tok! fine State's witness not to 

court to testify. This type of prosecutorial misconduct amounts to reversible

The United States Court of Appeal for the Fifth Circuit has concluded fiat 
rsible error for the prosecutor to attack defense counsel by arguing to the juiy that defense 

was hiding witnesses. In Unlit*States «, Murrdk, 888 F.2d 24 (5 Cir. 1989), the federal 
stated as follows:

come to
error.

it constitute
reve

counsel 

appellate court

The prosecutor continued wish an attack on the defendant and his counsel chsrsino 
them with conduct which border onto obstruction of justice and constituted unethicd 
conduct for a tnai attorney. An ethical trial attorney does not hide witnesses possessed of 
relevant and material evidence. The prosecutor's suggestion that Mnrrah and his counsel 
did so must be fr&en as damaging to counsel's argument on the facts and the law. Thtf is 
a low blow hi any trial, but it is particularly egregious in a criminal case bottomed 
circumstantial evidence.

on

Rules of fair play apply to aJj counsel and are to be observed by the prosecution and 
defense alike. No counsel is to throw verbal rocks at opposing counsel! The court will 
not accept such conduct from any lawyer. If anything, the obligation of fair play fa th* 
lawyer representing the government k accentuated. “Prosecutors do not have a limiting 
license exempt from the ethical constraints on advocacy” United States v. Bursten, 453 
H2d 605j 610-61.1 (5th Cir, 197.1), quoting Patriarca v. United States, 402 F.2d 3H O31 
Cir, 1968), cert. Denied, 393 ITS, 1022, 23 L.Ed2d 567, 89 S.Ct 633 (1969).'in 
recognition of die respected position held by prosecutors, die Supreme Court has 'vam»d 
tha* a prosecutm's improper suggestions “carries with it the imprimatur of the 
Government may induce the jury1 to trust the Government judament rather than its own 
view of the evidence/' United States v. Young, 470 U.S 1 18 105 SO 1038 <u 
UBd.2dl,14 (1985). * * * ‘ >

We recognize the onerous burden borne by the prosecution h any criminal case, and we 
seek not to dsmp^i prosecutorial enthusiasm But as the Supreme Court observed a half 
century ago, the government's representative “may prosecute with earnestness and vi?or 

indeed, he should do so. But while he may strike hard blows, he is not at liberty to 
sirike foul ones." Berger v. United States, 295 U.S. 7S, 88, 55 S.Ct. 629, 633, 79 h.Ed. 
1314 (19j5). The prosecutorial comments contained tn tins record have no place in the 
proper administration of justice.

8S8 F.2d at 27. Trie Court, in Murrdk, determined that the prosecutor's 

affected trie defendant's right: to a trial. In reaching this conclusion, the Court stated that th 

iartom to consider included (1) the magnitude of the prejudicial effect (2) die

remark had substantiaJJv 

e pertinent 

efficacy of any
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caution aty instruction, and (3) the strength of toe evidence of guilt. The Court, found that the damaging

effect of these remarks was not neutralized by the trial court's generic instructions, since the 

government's case was based largely on circumstantial evidence. Id At 28.

The magnitude of the prejudicial effect in the present case is at least as great as in, Mwah. 

because, just as in Murrah, the prosecutor is suggesting that defense counsel wants to prevent 
witnesses from coming to trial. Here, the prosecutor repeatedly asked the witness (Mr. Marks) if 

defense counsel told him not to come to court, and then tried to play a tape recording of the witness's 

phone

conversation which supposedly proved it The tape recording did not prove Mr, Fuller's involvement 
and served only to create further prejudice.

Moreover, the judge curative instruction was inadequate and left the jury with the impression
that it was entirely possible that defense counsel had sent a message to Mr. Maks, through Mr. Bab am.

tolling him not to come to trial The trial court instructed the jury as foil

I want you to put it out of your head that there was any wrongdoing whatsoever bv Mr.
Fuller. This witness could or could not be telling the truth. He may or may not have 
fspokmx with the accused on this raster. His voice is not on the tape and for Mr. Fuller to 
be responsible for something this man allegedly had a conversion with this man that 
we have not heard. I ask you to take it with a grain of salt relative to Mr. Fuller.10

ows;

In other words, die judge advised thejuty that, even though defense counsel might have told Mr. Maks 

not to testify, they should forget about if By adding that the jurors should take the matter with a “grain 

of salt f1 the judge is inadvertently telling the jury to consider it, albeit, with some skepticism. The jury 

was left to believe that Mr. Fuller is an unethical lawyer who, behind the scenes, aibverted the 

testimony of the witnesses. Under these circumstances, the jury could reasonably have believed that 

Mr. Msnks recanted his statement to Detective Darling only because defense counsel did not want him 

f.o testify about what he knew. As in Mwah, the prosecutor's suggestion that defense counsel tried to 

prevent witnesses from testing “must be taken as damping counsel's credibility before the jury, 

prompting the jury to summarily reject defense counsel's arguments on the facts and the law/’ Set 
Mwah, supra.

hi the present case, the prejudicial effect of the prosecutor's comments and questions was not 

outweighed by other evidence introduced by the State, The State's case was weak, considering that both

Mitchell Marks and Derrick Lotz recanted their state errt to police. Darnell Lawrence, the bouncer, did

10 Id. at 204-205 (Vol. 23(eraphasls added).
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not see the shooting and his story which Mr. Marks gave to police insofar as when the shots were fired; 

Mr. Lawrence implied that the shots were fired soon after the fistfighi} whereas Mr. Maks claimed that 
the shooting occurred later after Mr. Baliam went to his grandmoflier's house to gat agon. And while 

Gregory Peifrev claimed lie overheat'd Mr. Baliam admit that he committed die murder, there 

one to corroborate his claim. Certainly there was no physical evidence to link Mr. Baliam to the crime. 

The shooter could not he identified from various videotapes. Moreover, the State's theory of the 

marie tittle sense; the prosecutor argued that, even though William Baliam was angry with Donald 

Oliver, a/k/a“Diesel” over a fistfight they had that evening, Mr. Baharn shot Errol Meeks, who had 

done nothing to him, supposedly because Mr. Meeks was at the bar vrith friends of Diesel.11 -

For the foregoing reasons, it must be concluded that the prosecutors remarks aid questions

substantially affected William Baham’s right to a fair trial as guaranteed by the Due Process Clause of 

the Fifth and Fomiemih Ammdtttenis of the United States Constitution and Article 1 § 16 of the 

Louisiana Constitution.

was no

case

. ISSUE NO:2

Petitioner respectfully requests that in light of the arguments previously presented, this 

Honorable Court revisit the Magistrate's assessment of this claim. Petitioner is not attempting to be 

redundant in his arguments by leaving them mostly intact, rather it is the contention of the petitioner 

that the Magistrate did not view these claims and their inteireialionship with one another to inject 

unacceptable and unconstitutional realities into the.trial mechanism of this particular

The law of the State and the United State’s prohibits the trial jury m a criminal case, from taking 

into the jury room testimonial evidence to read Chi the State level, the statute governing such an 

speaks iu mandatory language. But, the Magistrate seeks to must the mandatoiy language of the 

governing statute. If the laws which govern criminal trials can be disregarded at will, why do our law 

makers consume tax-payer dollars in the creation of these laws. If a taw will not be given the full 

measure of its intent, then such law should have no legal existence if it will only be occasionally

case,

event

If See Going Arg. Trans., p. 31 (Sup. rL).
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recognized through wit and whim.

It is petitioner’s remaining contention that he was denied a fair trial when trie trial court allowed 

the jury to have, in the jury room during deliberations, the transcript of Mitchell Maries' statement to 

police in which he claimed among other tilings, dial, he saw Mr. Bahais with a gun seconds after the 

shooting. Over objections by the defense, the trial court permitted the jury to take the transcript into the 

jury room in violation of La. CO./? Art 793. 11ns allowed the jury to give undue weight to the 

statement, despite the fact that Mr. Marks had recanted and disavowed the statement, despite the fact 

that Mr. Marks had recanted and disavowed the statement during the trial.

Mr marks statement to Detective Darling (exh, S-40) was played for the jury during Detective 

Darling's testimony and, again, during Mr. Mark's testimony.12 When Mr. Marks testified, he claimed 

that the statement was untrue. He admitted that lie was with Mr. Bah am at the bar on the night of the 

incident and that Mr. Baham told him on the way home that he had been in a fight in the bathroom. 

However, Mr. Maries denied that Mr. Baham told him he was going to get a gun. He denied seeing Mr. 

Baham with a gun seconds after shots were fired13 Mr. Maris claimed how told Detective Darling 

whatever she wanted to hear so he could avoid a murder charge.14 Over objection by the defense, the 

trial court allowed the prosecution to publish pages 4 through 7 of the transcript of the statement, and 

the prosecutor was allowed to read those pages to the jury.11'

During deliberations, thejuiy sent a note to the trial court asking to hear the taped statement of 

Mitchell Marks, The trial court decided to send the jury the transcript of Mr. Marks’ statement. Defense 

counsel objected on the ground teat written documents cannot be taken in thejuiy roan. The trial const 

overruled the objection. See transcript of trial court's response to the jury questions and rulings.1*

12 Trial traas., pp. 127,185 (Vd. 2).
13 Id. at 180, 181,182.
14 Id. at 192.
15 Id, a 20S-214.
IS Trial trans. pp. 3-4 (Sup. R.).
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Louisiana Code of Criminal Procedure, Article 793(A) provides an explicit legislative mandate 

as to what evidence is allowed into die jmy room during deliberations:

Except as provided in Paragraph B of this Article, a juror must rely noon his memory in 
reaching a verdict He shall not be permitted to refer to notes or to have access to 'any 
written evidence. Testimony shall .not be repeated to the jury. Upon the request tfajW 
and tn the discretion of the court, the jury may take with it or have sent to it any object
or document received in evidence when a physical examination thereof is required to 
enable the jury t.o arrive at a verdict.

in Stale y. Perkins, 423 So.2d 1103 (La 1982), the Louisiana Supreme Court reversed the 

defendant’s conviction for the first degree murder, concluding that there had been a violation of La. 
C.Cr.P. ArL 793. The Court reasoned as follows:

Jhk Court has recognized that jurors inspect physical evidence in order to arrive at
a verGict* bu? they cssinot inspect written evidence to assess its verba! contents Stale v 
Passman 34$ So,2d 874, 885 (La 1977); State v. McCuBy,310 So.2d 833 (La. 1975V 
Si-iile v. itredime, 303 So.2d 4S7, 4S9 (La. 1974); State v. ArnandvlSej 149 La 151.
127 So. 395 (1930); State v. Harrison, 149 La 83, 88 So. 696 (1921).

The general rale expressed by La. CCr.P ArL 793 m that the jtay is not to inspect written 

evidence except for sole purpose of a physical examination of the document itself to detemrme an issue
which does not require the examination of fee verbal contents of the document. For example, a jury can 

examine a written statement to ascertain or compare the signature, or to see or feel it with regard to its 

actual existence. Slate v. Freeman, mpm at 489. lire legislator* baa made an express choice in this 

instance, aid the Louisiana Supreme Court, “written evidence during deliberations, except for the sole 

purpose of physical exam nation.” As stated by this court in Slate t. Freemen, supra, at 488-89;

'Hie policy choice thus represented is to require jurors to rely on their own memory as to 
vsibal testimony, without notes mid without reference to written evidence, such as to 
depositions or transcribed testimony. The general mason for the prohibition is a fear that 
the juiors might give undue weight to the limited portion of the verbal testimony thus 
brought into the room with them..

in State v. Freeman, supra, this court found reversible error when the trial court 
permitted the jury to read the defendant's confession after retiring to deliberate. The 
written statement in this case, although not a confession, is an inculpatory statement 
made by the defendant, and tne same danger is dial undue weight may be given to this 
particular piece of evidence. The legislature designed article 793 to prevent this precis- 
danger. This legislative directive has not been amended, nor has Freetime been 
overruled; this court is bound to find dirt die sending of this written statement, to ib 
deliberation roan is reversible

ejurv
error. The trial court should have granted the defendant's

3i
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motion for amirtrkl based upon this ground 

423 So,2d 1109-10. See aho State v, Freetime, 303 So.2d 487,489‘(La. 1974).

In the present case, there can be no doubt that the trial court committed reversible 

allowing the jury to have the transcript of Mr. Marks' statement in tbejmy room during liberations. 

Uis permitted the juiy to give undue weight to the statement, which Mr. Marks had recanted i 

Tiie jury was thus allowed to give more weight to the statement than to Mr. Marks’ testimony.

The trial courts error in allowing the jury to have the transcript during deliberations 

hflim,eas under the circumstances The Court of Appeal, Fourth Circuit has previously concluded that a

error m

m court.

was wot

violation of La. C Cr.R Art 793 should be reviewed under haimless eiror analysis. State v, Sellers, 

001-1903 i.La Apjx 4 Cir, 5/17/0*), 818 8o.2d 231, 239, writ denied, 03-1322, 862 So.2d 974 (La 

1/9/04); Stale v. Johnson, 97-1519 (La App. 4 Cir. i/27/99), 726 So.2d 1126, 1134-35, writ denied 

99-0646, 74/ So,2d 56 (La 8/25/99). However, the cases where the eiror lias been found to be 

harmless can be easily distinguished from the present case. In Sellers, where the defendant was digged

with distribution of cocaine, the trial court allowed the jury during deliberations, to view and hear a 

videotaped recording made from a camera mounted inside an informant’s car. In determining whether 

the error was harmless, the Court of Appeal, Fourth Circuit stated as followed:

The principal evil or danger that La C.CrJP. art.. 793 seeks to avoid is that foe testimony 
or written evidence in question will be given undue weight. However, thM danger is not 
present under the circumstances of this case. Implicit in a consideration of undue 
influence is foe concern that the testimony or written evidence will be accorded greater 
weight than other evidence present in the course of the trial. In foe instant case, the 
testimony of Barrios aid foe tape were foe only evidence introduced to demonstrate 
defendant's guilt.

818 So.2d 23], 239. In the present case, the evidence in question, Mr. mark's statement, was not the

only evidence introduced by the State and, as previously mentioned, Mr. marks recanted the statement 

, rt trial. In Slate v. Johnson, where the defendant charged with the aggravated rape of minors, foe 

Court found that the trial court erred in allowing the-jury to examine the medical records

was

of the
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Defendant and the victims during deliberation* The Coori found enur to be harmless based 

that the- defense did not object and the fad. that the evidence, while admitted, had not bees 

tfie- courtroom., sc? it was noi. Te-e^amirjed. hs<l not. been viewed in the jury room/1 726 So.2d r:t 1133- 

35, In the present case,, the defense made an objection and moreover, the evidence bad bees viewed and 

read by the jury in the courtroom. In addition, as discussed above, the Stale's case was weak and the 

prosecution's theory of the case made little sense.

WHEREFORE.

viewed in

considering the claims asserted above. Petitioner requests that this Honorable 

Com preserve his cosstifeiticmaJ rights by granting a CfejtijfaEfe ofJppealabUity in this matter. 

Respectfully submitted this day of August, 2021,

___
Mr. "William Bahani #704426 o /s^t_ 
Camp C Jaguar 1 Right 
Louisiana SU&e Prison 
Angola, Louisiana 70712
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Darrel VANNOY
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G. Benjamin Cohen, Irena Zajickova, The Orleans Parish District Attorney's Office, New 
Orleans, LA, Michael Vincent Ambrosia, Attorney at Law, River Ridge, LA, for Darrel 
Vannoy.

SECTION “H"(2)

ORDER

JANE TRICHE MILAZZO, UNITED STATES DISTRICT JUDGE

*1 The court, having considered the complaint, the record, the applicable law, the Report 
and Recommendation of the United States Magistrate Judge, and the objection to the 
Magistrate Judge's Report and Recommendation, hereby approves the Report and 
Recommendation of the United States Magistrate Judge and adopts it as its opinion in this 
matter. Therefore,

IT IS ORDERED that the petition of William Baham for issuance of a writ of habeas corpus 
under 28 U.S.C. § 2254 be DENIED and DISMISSED WITH PREJUDICE.

All Citations

. Slip Copy, 2021 WL 1820975
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Appendix “D
I

Petitioner's Objection to Magistrate's Report and
Recommendation



. •

UNITED STATES DISTRICT COURT 
. ■ EASTERN DISTRICT OF LOUISIANA

CIVXLACTION 

No. 19-215? 

SECTION *H*(2)

QBJjCTIONTOMAGISTRATE .FUDGE’S REPORT

WILLIAM BAHAM 

VERSUS

DARREL VANNOY

NOW IN ro COURT, comes Mr. William Baham, who respectfully submitted this Objection 

on the thirteen (13th) of fourteen (14) days to File objection after receipt as required by Rule 72(b) 

(1). Magistrate Judge's Pre-trial Order {FCRCP Rule 72). Petitioner received the Magistrate’s Report 

on October 14, 2020 or October 15, 2020, which made his deadline to reply either the 28th

an

or 29* of

October. (See duplicate of envelope affixed to the front of this pleading. Hence, petitioner submits

these objections to the Magistrate Judge's Findings and Recomm endation for the following reasons:

( IKVQ£41KM_0.y RIGHTS AT THIS STAGE IN Tim PROCEEDINGS 

• Where wakes “specific, written objections” within 14 days after being served with a

copj%the Magistrate's recommendations, the district court must undertake de novo review of those 

ep^teated aspects of die report. 28 U.&C § 636(bX3)(Q

judge msy (hen “accept, reject, or modify the recommended decision, 

recommit the matter to the magistrate judge with instructions,” FedR,Gv,R 72(b).

LAW AM) DISCHIKXION

hi his presentation of liis issues to this Honorable .Court, Mr. Baham, contended - that the

prosecution comm itted fraud upon the court by introducing:

T) improper hearsay testimony,

2. ) peijured false testimony, withholding Brady exculpatory evidence, and

3. ) vouching for its witnesses credibility.

; see also FedRGv.P 72(b). The district

receive further evidence, or

'.‘4 ,

*
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STANDARD OF REVIEW .

Under Brady arid its progeny, exculpatory and impeachment evidence is material and its

suppression violates due process if there is any reasonable likelihood it could have affected the

judgment of the jury. Wemy v. Cam, 136 S.Ct. 1003, 1.006 (2016). Die Magistrate’s failure to afford 

petitioner the full benefits of these holding the premise for this challenge to the Magistrate's report 

ilie evidence suppressed by the prosecution in this case is material under that standard

s are

A, As this the United States Suprane. Court's decisions applying and elaborating on Brady make clear.

materiality depends in part on the strength of the government's case. Where the governments 

against the defendant is already weak, even evidence of “relatively minor importance” may be enough 

to change the outcome of the trial - and therefore be material. United hales

case

v. Agurst, 427 U.S. 97, 113

(1976).

Alinough ihts is an old principle of law. die Magistrate simply by-passed application of this 

standard to petitioner's As a result of this, petitioner is requesting that the Honorable District
:

Judge review this matter anew. Although petitioner's fust pleading may not have been the 

eloquent, it cannot be said that in the expertise of the reviewing court, that no set of facts can be

case.

m ost

discerned which may entitle petitioner to the relief sought.

Amazingly, tins case arid the turn of the facts do not perfectly match what occurred in the 

Wearry case, but, they do not run completely afoul of the ^ situation, as there are many 

sim Parities which should inspire a second look at the instant case.

Notaoiy, in the State of Louisiana, winch is bound to the protections set forth in the Constitution 

ol the United States pursuant the Supremacy Cirns^ the coded Art, 2m, from the State’s Civil Code 

provides that:

"any judgment obtained by fraud or ill practices may be annulled.”

2



As the petitioner sufficiently set forth, said Article is not limited to cases of actual fraud or 

intentional wrongdoing, but is sufficiently broad to encompass all situations wherein a judgment is 

rendered through sane improper practice or procedure. Kern Searth Inc v, Sheffield, 434 So.2d 106? 

(La 1983).

In (he record at this case, die record bears that, Prosecutor Napoli' committed misconduct by 

knowingly having witnesses testify falsely and further were allowed to give damaging hearsay 

testimony. In addition thereto, Detective Robert Fonson misrepresented in his testimony that nothing 

significant existed, except he spoke with Friar Tuck’s bartender Kaitlin Walsh, who collected the shell 

casings flora die scene in a towel, to keep them from being kicked around by people outside. (Tr, 

Trans., pg. 20. 24-25). This officer did not get any identification information from anyone.

Next, witness Detective Kevin Williams, (Tr.-Trans., pg. 33), only alleges he spoke to the Friar 

Tucks bouncer Mr. Daniel! Lawrence. Who alleges Mr. Lawrence stated to him uWiir shot. Meeks.

amounted to testimony which would tend to carry‘die weight of proving guilt, and as such was 

inherently subject to the tf^Ammdment'sConfroamion Clause.
\

In a. series of statements Mr. Lawrence, gave statements which tended to fro vide motive and the 

precursor to the ultimately tragic outcome. According to Mr. Lawrence, Errol told him 

fighting in the men’s room. He proceeded to explain that one of “Will’s” friends tried to keep him out 

by blocking the door. Will is alleged to have sat at the bar and finished a drink. He testified that after 

Witi left, he heard gunshots. At this point, Mr. Lawrence was the only one on the bin's porch and never 

saw anyone fleeing, he simply spoke of just seeing Errol laying on the ground. (Tr. Trans, pg, 143-146), 

.Detectives reviewed the video in this case and concluded that the video showed nothing 

significant. And this aligns with Dei. Hurst statement, He had 

relied on other inform ation.

Names came later, video did not specifically show who was who (TV. Trans, pg, 38. 55-561

Hite

someone was

dear depictions from the video, heno

3



#

Det mvst ****** that Robert Lotz *aTO him Will's real name (Trans, pg. 59). The issue here is one of

the necessity of being able to confront and

the holdings in Davis v. Alaska

cross-examine this person pursuant the 6th Amendment and

In providing his verba! narrative, D. Lawrence «t?*ed that Robert 

cellphone (Tr. Jrans. pg. 155 to .156), who never mentions

Lotz called Aufi4.ii) on

any names to Austin or Austin to police Jan.

17, 2011, or dining trial. Petitioner argues here that, Mr. Robert Lotz did not testify and much of the
information leading to any names came from this person, Ohio v. Roberts 448 U.S.-S6, 63 (1980i. 

confrontation and hearsay violations involving Mr. Baham's d* Ammdmtm privileges. In fact, Mr. R. 

Lotz’s nephew Derrick Lotz stated; He was told Wills name by him ., he ditto* know his name (Tr. Trans.

p. 167),

In review of the arguments already presented where this matter was presented in full, there 

L) critical inconsistencies,
2.) there are instances where the testimony cannot be reconciled with the evidence md 
3’> goes completely afoul offlhe evidence, Mr. Marks was aWd to

iaitiejy declare before the jury, while under oath that he did not. know Pop

are:

or Ruff.

A review of the record, the repents from the pre-trial record and the facts of the 

testimony way known to be false the moment it. 

using this witness to make their

B*ak* Baham ^ not stlon« to wtlt, ever, without the suppressed evidence to undermine it. 

There was no physical evidence beyond shell casings. The governments

ihree purported eyewitnesses and would be co-defendants who allegedly claimed that fiabam 

person who fired the shot(s) which took the life of the deceased

If the st ale's case was so strong, why would the State withhold evidence that multiple witnesses 

being the shooter, and that person wore a red sweater? Those witnesses 

declared that they saw som eons else other than your instant petitioner running away after the

case show this

cfsue out of die witnesses mouth mid the prosecution, 

case did nothing to eo.rect the testimony. The Government’s case

case instead depended on

was the

described someone else as

shooting.

4



The sharing of tins evidence with a jury takes on a new meaning in Louisiana because, had 

petitioner been tried under the -if- Am eminent premise, he oniy would have had to 

jitror to vote a Afferent way. Despite petitioner maintaining his innocence, he only had to prove to that 

single juror that he was not guilty of the grade of offense charged. That could have been achieved had

necess^y for the attorney representing 

petitioner as tat accused preparing for trial, to prepare a defense making use of the suppressed Brady 

materia].

convince a single

fhe State- not suppressed and redacted critical evidence

The United States Supreme Court has long held that “the special role played by the American 

Prosecutor in the search for troth in criminal trials. “StrietUer t. Greene, 52? U.S. 263,281 (1999):; see

id. (prosecutors do not merely represent “an ordinary party to a controversy’1 (quotation omitted)) The 

government's interest... in a criminal prosecution is not that it shall win a case, but that justice shall be 

done.’' Bergen, United States, 293 U.S. 78,88 (1935). iit is thus “as much [the government's] duty to 

a wrongful conviction as it w to use everyrefrain from improper methods calculated to product 

legitimate means to bring about a just otto/’ Id

In Brady, the court held to the government's suppression of evidence favorable to a criminal
defendant violates due process where the evidence is material to guilt or punishment id. at 87; 

Smith v. Cain, 132 S.Ct. 627, 630 (2012) (Under flmfr, the Slate violates
; see

a defendant’s light to due
process if it withholds evidence that is favorable to the defense and material to the defendant’s guilt oi*
punishment.”), lbs “ovmiding concern” of the Brad, Rule js “the justice of the finding of guilt.”

Agurs, 427 U.S. at 112. Brady protects defendant's fair trial rights by “preservfmg] the criminal trial, as. 

distinct, from the prosecutor's private deliberations, as the chosen forum for ascertaining the truth about 
criminal accusations.” K,Us v. MM* 514 U.S. 419, 440 (1995) And court's must consider the 

cumulative effect of all the suppressed evidence favorable to the defense. Kyles, supra, Wearry, supra.

What needs to be brought to the forefront of the instant recond and (he Honorable Court's

5



considerations is the fact that the materiality inquiry is not the sane as a sufficiency of the evidence 

test See {Kyles, supra At 434-35 & 435 n.8; Slrickler, 52? U.S. at 290). Nor 

“whther the defendant would
is (be question

likely than not have received a different verdict with the evidence.’" 

Ryles, 51.4 U.S. at 434. The question instead is “whether the likelihood of a different result i

one
more

is great

Smith. 132 S.Cf at, 630 (alteration inenough to (urujen»irje[] confidence in the outcome of the trial.**' 

trigonal) (quoting'AT/to 314 U.S. at 434). A defendant 

even if..
accordingly “can prevail” on a. Brady claim 

. the undisclosed information may not have affected the jury's verdict. “
Wearry, 136 S.Ct, at

1006 n. 6. AW that is necessary ia a “reasonable likelihood” that it would have.

Me. Murks had his statement read ami given to the jure because it places him on the scene i 

bine vehicle with Mr, Robed Lotz, another person who
in the

testified. The statements he makes, 

says; “he don't know Pop or Ruff; and met them that, night (Jan. 17, 2011, (Tr. Trans, pg. 221). is

never

contrary to the state's entire case.

The suppressed evidence of the alternative shooter dressed iin the red sweater coupled with the 

was deprived of his mostsuppressed evidence and accessibility to other crime scene witnesses, Sahara 

critical opportunity to put forth before the trial juiy a much stronger defense, Baham would have been 

able to challenge the very core of the state's

who could have committed this crime 

charges) have so

case and pointed to a convincing alternative perpetrator 

as.the witnesses (who did not have sell-interests with avoiding 

alluded. These statements place another at file mime scene, fleeing before police 

of the witnesses provided similar accounts of this alternative perpetrator and hisarrived And several

actions winch incite the belief of probable guilt. It has not been unheard of for the

agreeing at post-conviction evidentiary hearing that “when an eyewitness says someone else did it, that, 

is core Brady material”) Lambert r. Beard, 537 F. Appht 78, 86 (3*

U.S.. at 445-49.

government

Cir. 2013), Brady and Kyles, 514

Applying these principles i„ the instant case, Detective Hw* identified someone other than Mr.

6



Baham as the shooter from the video. If this is true, the Magistrate has taken the position that petitioner 

thou id be found or deemed guilty without a Full and fair trial. Detective D. Pratt, took the statement 

(Brady material) from a person that saw the shooter and gave a description of him which corroborated 

Mr. Derrick Lots as the guy with red sweater and certain heart shape (Th Trans, pg. 171). Donald Oliver 

rs the person “WilF* got into a tight with, not Meeks.

Throughout this case we find that, petitioner had no reason to want to harm Meeks the victim in 

this case. So, at this junction in the case, the proper question before the Magistrate is not whether 

petitioner's claims should be dismissed as meritless. Use actual question before the corn! or which 

should be considered from the existing or from an expamied record is, “Whether William Baham is 

even the actual shooter in this ease?** Because if not, all the factual and constitutional deprivations 

of the greatest importance before, they all worked together to deprive the wrong person of their liberty 

for a crime committed by another,

To show the prosecution's use of perjury, contrary to their testimony, the video in the club would

are

show;

1. ) The bouncer gave false testimony because no one broke up the fight;

2. ) Errol Meeks never came to the men’s room;

3. ) This witness never saw a gun, the shooting, nor knew any of these people before that night 
(Jan. 17, 2011); and that was conceded to and

4. ) Mr. -Oliver doesn't know Mitchell Marks.

Therefore, prosecution knew these witnesses were going to testify falsely. He knew Mr, Marks 

was going to peijure himself which is why he would not give him immunity or assert his 5*

Ammdmmi privileged, Mr, Pelfry was not at. Friar Tucks Bar, he is a witness directly impounding the 

hearsay nature of the stye’s case. No one actually saw who shot Mr. Meeks. Lawrence heard this, 

Oliver heard this; and Derrick Lot?, heard this from the only witness who never shows up to testify-

7



Robert Lotz. Detective Hurst never followed Det. Desmond Pratt’s witness information. Hie Friar 

Tucks Bar videos- disclose a guv with a hat. shooing victim Errol Meeks, and Larry Brown handing (hat 

person something. Hie prosecution/Detectives simply chose to go with die simpler

Since the Supreme Court decided Mom ay v. Hoichart. 294 U.S. 103, 55 S.Ct. 340, 79 L.Ed. 2d 

79.1 0935), it has been firmly established that the prosecution's knowing use of perjured testimony, or 

of fabricated evidence, as wed as its failure to take remedial measures to mitigate the damaging effect, 

of such testimony and evidence, violates die Fourteenth Amendments Due Process Clause, See; 

Mlkrv. Pate, 386 U.S. 1-7, 87 S.Ct. 785-788, 17 L.Ed.2d 690 (1967); Pvk v. Kansas, 317 U.S. 213- 

216, 63 S.Ct, 177-179,87 L.EcUtl 214 (1942).

In a previous filing Jkfr. Bahama submitted newly ahtwned

.Mitchm Marks

case.

evidence la Newsaanar dirmhig^

Memorandum of TawV This is additional

information which the prosecution in this case has withheld ail along despite its ethically mandated 

duty under Brady to disclose such information even after trial.

Amazingly, the Magistrate mentions nothing of this. The prosecution, but prosecuting Mitchell 

Marks for tlie commission of perjury m the trial of this case, that means that the prosecution believed in 

this so much until it through ail its resources behind prosecuting Mr, Marks after trial but NEVER 

disclosed this to petitioner as a matter of ethical obligation and the ongoing obligation to reveal Bradv 

material even after die fart, of a trial.

This dearly establishes why prosecution would not give Mr, Maries immunity, and that, he knew 

this witness was giving false testimony at the trial itself. Again, this is un-refuted evidence that the

prosecution knowingly used false testimony in order to secure the conviction under challenge. The 

Magistrate should re-review this matter with eye slighted towards justice, not simply affirming a 

conviction and/or sentence. Before trial, the prosecution had already recorded a phone conversation of

an

8



Maks and his gtrifttend; Maks had just come from being faced to give an audio statement and was 

already iu jail. CIV. Trans, pg. 102 to 109).

Father, prosecutor Napoli clearly aware that thes e was a report overflowing with the names 

aid identities of the witnesses never brought to court who actually did see who the shooter

was

was whom

shot. Mr. Meeks. 1 hese undisclosed witnesses and give a detailed description of that shooter. (Tr. Trans, 

pg. 79 to 80). This information had been taken down by Det. Pratt. In order to stifle the accused efforts 

to prove that he was not the shooter in. the instant case, the State-Actors deliberately Scratched out 

these names because they were in direct conflict with what his witnesses were going to allege.

Counsel Fuller identified the report and what it: contains (Tr. Trims, pg. 81 to 83), state objected 

and trial judge stated counsel was net entitled to witnesses 

These statements contain favorable materia) to Mr. JBaham’s defense.of innocence.

nan®* or statements (Tr. Trans, pg. 83).

Still the state failed

U) tom than over, even, after discovery had been filed This would constitute violations of Braflv y, 

Maryland, 373 U.S. S3, S3 S.Cfc. 1194, 10 L,Ed2d 2.15 (-1963); see also CMIo y, U.S- 405 U.S. 150 

to 134, 92 S,Ct, /63 to 766, 31 L.Ecild 104 (1972), which requires disclosure of evidence regarding

the credibility ot the witness that may be determinative of guilt or innocence.

^60 U.S. 262 io 269, /9 o.C-t. 11 /3 to 1177. 3 L.Ed.2d. 1217 (1959) which holds;

"''Non-disclosure of evidence affecting credibility constitutes a denial of Due 
Process/'

Citing; Nainas w Klattok.

Under Braty, evidence k material, if there is a reasonable probability that, had the evidence 

been disclosed to the defense, the result of the proceeding would have been different. A reasonable

probability is a. probability sufficient to undermine confidence in the outcome. U.S. v. Bagiev 473

b.S. 667 to 6S2, 105 S.Ct. 3y?5 to 3383, 87 L,Ed,2d481 (1985), which holds;

iaken together, these nnaiscioaeo items would not only radicaiiv have affected 
the defense at petitioner's trial.”

Det, Pratt’s witness information conveys, but would in their totality, have affected (he entire troth

3



gathering enterprise before the court. Under Schlwp v. Defe 513 U.S. 298, 115 S.Ct 851. at 862 

under /fagfcjr, supra The court holds 

confidence in the outcome.

, as

a clear and convincing evidence test which challenges the

This non-disclosure and the videos of Friar Tucks Bar, clearly exonerate Mr. Baham . As a result
of the prosecution's suppression of exculpatwy evidence of the actual perpetrator, the wrong person 

stands convicted of a cmne which the prosecution has footage of another comitting. The .slat's 

admittance of false perjured testimonies, and the commission of fraud upon the court are the pillars 

which hold up this erroneous conviction. Hie record beat* that the tr ial judge never l ead Mr. Maks 

statement before admitting it into evidence and nor before allowing the jury to have it for deliberations

(Ti. Trans, pg. 102 to 109). Still the State had the court force witnesses Deiriek Lotz and Mitchell 

Marks to testify falsely. La, RS. 14:68, and R.S. 14:121, See: Slide 

.1976); InjejPsEkw, 357 So.2d 302 (La. 1978).

Newton. 328 So.2d 110 (La.

Further: Det. Hurst fabricated his testimony, Darnell Lawrence fabricated his testimony,

Hsuria, Mr. Baham's Lncle, verified Det. Hurst committed perjury because 

there are some clothing taken from Mr. Sahara's Grandmother's home, These items were admitted i 

evidence after Mr. Baliam's trial, which is also contained in Det. Hurst report Hie lingering questions 

Who identified Mitchell Marks? Mr. Napoli!, who did Mr. Napoli show picked Mr. Baham .fr 

the only evidence of (he crime (the video)? He did!. Therefore, Mr. Napoli transgressed against trial 

court orders to, not deal with any issues that affects Mr, Maks PAmen&nmt right by involving him. 

Mr. Napoli, read an unadmitted statement to establish guilt against his fraudulent

Darn on

a warrant was issued and

into

are;
om

contentions that, this
witness was onlv admitted lor identification purposes. (Tr. Trans, pg. 271 to 279).

Because Mr. Baham could not receive a fair trial due to prosecutions misconduct this 

be reversed, for a new
case must

b-iai. In conclusion of prosecution misconduct, Mr. Napoli vouched for its 

witnesses credibility attacking defense counsel, attacking defease failure to put on Grandmother, who
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he knows not ^low^ b-v the comi (Tr- Tra»s. pg. 296), violating Mr. Sahara's Due Process right to 

a fair and impartial trial, and his 6*"- Amendment right to confrontation through illegal practices. In re 

vVinsiirg, supra; Kan Search v. Sheffield, supra; Herrera v. Collins 506 U.3. 390 to 399, 113 3 Ct

853,122 L.E&2d 203,. and MMiaa v, CaUfomia. 505 U,S. 437, 446 to 468, 112 S.Ct. 2572, 120 

L.Ed2d 353.

^Confroatation

Mr Babam contends that his right to confront hi# accuser was violated.

Prosecutor Napoli introduced statements through the perjured testimony of Det Robert Hurst, 

of the person; “Robert Lotz”, who allegedly gave critical information that supposedly implicates Mr. 

BaW Only Det. Hurst alleges, what: Robert Lutz stated However, other witnesses like, Derrick Lotz, 

his nephew. Who was threatened by police, prosecution, and his family, mention R. Loiz too. No

names other th» that were given (Trans, pg. 155 to 169). The state's suggestion through Det. Hurst, is

liiis is where lie got Mr. Bnham’s address.' or identification but this detective dearly stated; “he did not 

execute a warrant, because no one could give him. that: information” (Trans, pg, 72 to 74). What was 

vital about Mr, Robert Lotz is that, state's witness' Mitchell Marks had a previous inadmissible 

alleges he was in the car (blue) 

was m the truck, (white) with Derrick Lotz (Top) (Trans; pg.

statement read to the jury against his 5* Amendment privilege that; * 

with Robert Lotz (Rufl), and Mr. Sahara

170,218).

IheR.^, 15:499 301(B)(1) requires that prosecution give prior notice that its witness will not 

appeal- to testify, ami give petitioner a prior opportunity to cross examine that, witness,

Rotola 448 U.3. 56,100 S£t 2531, 65 LJ2d2d 597; Crawford v, W«hhtrt« 466 U.S. 668, 104 

^.Ct, 2052, 80 L.EcL2d 674 (1973), State continually introduced 'testimonial

Ohio v.

communications’* of
witnesses knowing they would not be testifying. Mr. Robert Lotz was for the purpose of imparting guilt

of Mr, Bali am in this crime, through Mr. Maiks; Det. Hurst, and Gregory Pelfrey.
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(A). Firs!, Mr. Gregory Pelfrey alleges he overheard Mr. Bahani confessing 
to crime (Tr. Trans, pg. 233 to 240).

How did be know ‘'Will's?' name, and that his charge was still open? In continuing; Prosecutor 

Napoli never set a foundation to admit Mr. Gregory. In this episode, the government's counsel is 

equally faulted for net having corrected counsel's deficiency and for violating defendant's basic right to 

confrontation. Petitioner was denied his right to confront the witnesses against him as wel) as the need 

for an objection during this proceeding when the State introduced heara? evidence as the troth of the 

matter assert ed, thereby violating defendant’s right to confront the evidence against him. These failures 

together deprived Petitioner of a fair trial and denied him of the opportunity to present a defense. 

Therefore, "cause should be found for defendant's default in light of counsel's deficient performance.” 

See: Marrtm ». Carter, 477 U.S. 473,106 S.Ct. 2639,9] L.Ed.2d 397 (1986). Hence, this court should 

be reluctant to Petitioner's mistakes made by his attorney. Whitaker v. Assoc Credit Services, Inc.

F,2d 1222 (6U Cir, 19vl); Statey. Knight, 611 So.2d 381 (La 1993) (Justice Watson J: “Hie Failures, if 

any, may waarant attorney sanctions! but any such failures cannot imputed to the accused”). Petitioner's 

claim “is transparently of the variety failing without Sime v. PmeiL 423 U.S. 463 (1976) since il 

attempts to measure toe breach of aright arising under the confrontation rather than presenting a. claim

pnm wily relying on the exclusionary or another Judge-marie ruler Cf, Slone, 423 U.S. 493, 96 S.Ct,
/

3032; Kimmelmm ». Af<wm. 477 U.S. 365,106 S.Ct. 2574,2583-87 (1986). "

As held in Kimmelmm, supra, it is the State that was required to give the defendant counsel.

, .946

fherefore, the State is at fault for not providing Petitioner with an advocate for his cause. Of course, 

this means fault must fall on tile State or with no one al all. This is especially true when we consider 

a ha go majority of the cases defendant are unaware of counsel's failure until they secure the aidthat in

of another lawyer. Generally, they do not know that trial counsel's pertonuance was deficient until they 

have taiked with other to proceed in post-conviction proceedings. It is in their research for PCR that

12



they ttrst learn oi Counsel's deficient and prejudicial performance and harm caused by counsel's 

unprofessional performance. See: Kimmebntm,-supra.

Pelfrey's hearsay testimony, La C£ 801 to 808(B), what Mr. Pelfrey stated; He M to obtain 

tJiis information, fits the compulsion requirements, but. lacks authentication, that he tried to report this 

information to any prison authorities. Prosecutor Napoli over-shadowed this burden of production, to 

introduce this witness by giving him information to make him reliable or believable. Disregarding the 

fact that, Mr Pelfrey 6 was given a deal (Tr Trans, pg, 245-246), that he got probation (3) three years 

suspended and(2) two years active probation for simple burglary.

As to Del, Robert. Hurst, He could not say, who led him to Robed: Lotz or Mitchell Marks, He 

did not show or establish; what gave him probable cause. However, he did state: He got ^WillVYeal 

from Robed Lotz. Defense objected to identification (Tr. Trans, pg. 59-60). lire difficulty k that 

Mr. Lotz was not present, and no identification line-up were ever conducted with Robert Lotz. Hence, 

at the suppression hearing, where Det. R. Hurst testified, its unclear who these witnesses were and state 

took advantage to appeal this as being Mr. Robert Lotz, who was not going to testify The only time 

identification came up during trial of photo line-ups, was concerning Det. R, Hurst, it was not in 

questioning Darrell Lawrence, Kaitiin Walsh, Donald Oliver, Gregoiy Pelfrey, Larry Brown, but 

Derrick Lotz and Mitchell Marks. Stale's inadmissible reference to guilt based on Robert Lotz for 

identification was prejudicial. If Mr. Baham was directly identified by Robert Lotz as implied, which 

affects his guilt, to be charged with this offense.

Mr. Baham haw a Amendment right to face-to-face confrontation and examination of that 

witnessed Ohio v. Roberts, supra. Tire impact of Mr. R. Lotz identific*ion,naning a “suspect” or Mr. 

Baham, is only verified by Det. Robert Hurst, who committed perjury and established he had 

physical evidence to link Mr. Baham. (Ir. Trans, pg. 83). This gave the appearance of guilt weisht. 

This was (he only purpose for which Del. Robert Hurst sought to arret* Mr. Baham. Still, Mr. Baham

name

no
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was not given a prior opportunity to cross examine Robert Lotz, where state knew it would not allow

him to testify. Further, without this presence at trial, Mr. Baham could not defend against any heasay 

statements made regarding him (R. Lotz) which impacted his guilt.

It was never verified by any other state witness that, Mr. Baliam was observed shooting “Mr. 

Errol Meeks'3, victim. To identify Mr. William Baham in this offense, clearly impacted the jury's verdict 

of guilt beyond a reasonable doubt See: Harper v. Keiy. 916 F.2d 54, 57 (1990); Monacheffi v. 

Warden, 884 F.2d 749, 745-755 (1989). For example; D. Oliver never witnessed it (Tr. Trans, pg. 

136); D. Lawrence never witnessed it (Tr. Trans, pg. 217); Demek Lotz never witnessed it (Tr. Trans. 

.); Mitchell Marks never witnessed it, and Gregory Peitrey never witnessed it (Tr. Trans, pg.PS’

181 to 191), Further, in violation of Mr. Baham s right to confront and'cross examine his accuser’, La.

Const, Ait. 1 § 2 and 13: U.S. Const., Amend 6 and 14. See: Duncan v. Louisiana, 391 U.S. 45, 88

S.Ct. 1444 (La, 1968); Mdloy w Hogan. 378 U.S, 1, 84 S.Ct 1489, 12 L.Ed2d 653 (1964); luxe

Oliver. 333 U.S. 257, 60 S.Ct. 499, 92 L,Ed.2d 682 (1948): arid Pointer v. Texas. 380 U.S. 400, 85

S.Ct, 1065, 13 L.Ed.2d 923 (1965), Not overwhelming evidence existed of Mr, Baham's guilt,

therefore the numerous introductions of hearsay testimony, prejudiced Mr, Sahara's trial., where 

prosecution introduced; Darrell Lawrence: who called the name “Will ‘Through Det Maggie Darling, 

but could not say where he got it or that he saw “Will” shoot anyone (Tr, Thais, pg, 143 to 145),

Identification is what prosecution sought to establish. Hie videos were obviously insufficient to 

meet this end The prosecution introduced more ‘‘Hearsay” testimonies.(Dr. Marianna SanonrirskL Dep.

Coroner, Jefferson Parish) to testify to another doctor's report (Dr. Cynthia Gardner); See; LSA-R.S,

15:581{B)(1), not that it was relevant, but that it was only the states intent to support its witnesses

credibility to the jury, Mr, Sahara had no way of confronting the person (Dr, Gardner), who did the

report, as to what she meant by some of the things she wrote (Tr. Trans, pg. 118-119). Further,

prosecution introduced Mr. Gregory Peln ey, who could not be disputed, where state illegally sought
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prisons help to prosecute its case, with phone taps and making witnesses, only for the putpose of 

identification to establish the guilt of Mr. Baharn. State introduced Del. Robert Hurst, the lead 

investigator, vsho received information identifying a person other than Ml Baham, interviewed by Det. 

G. Pratt (fir. Trans, pg. 79-81). That evidence was withheld and die state never showed the clothing 

collected At die end of Mr. Bah suns trial, a special hearing was had to accept clothing from the NOPI) 

Central Evidence and Property Records (Tr. Trans, pg. 299-306).

Mr, Baham argues that, because it could not be established that he shot and killed Errol Meeks 

and state introduction of “hearsay” testimonies on the issue of identification, it violated Mr. Baham’s 

right to confront his accuser Robert Lotz>‘, which is not harmless as it does affect. Mr. Baham's 14*-

Amembnent Due Process Right pursuant to the U.S. Constitution, to a .fair trial. This case must be 

reversed.

It is for further consider^ion of (his Honorable Court., beyond wind the Magistrate has 

responded to, that Mr, Baham maintains his contention that his right to a fair trial was violated when 

the trial court abused its discretion violating Mr. Bohan's Me Process when it did not sequester jurors, 

allowed the State to direct jury's verdict by fraud, imposed no remedy for the State-withholding of 

Brady evidence, nor required accountability from the State for having interfered with Mr, Hainan's 

light to present a defense. These acts, either individually or collectively have deprived an innocent 

man of his freedom and cause him to surfer the rigors of illegal detainment in State custody.

Standard of Review

In the instant case, the trial judge abused its discretion violating Mr. Baham's Constitutional 

right to a fair trial, when he allowed Mr. Baham's jury to separate and return to (heir owtj homes, after 

hearing numerous state witnesses testimonies (Tr. Trans, pg. 90), without being sequestered 

mandated by La C Cr, P. Art 791,

as
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Fast, a Judge has inherently power to assure dignity hi the Judicial Proceeding being 

maintained with integrity, expeditiousness, orderly and in maimer that seeks Justice, la CCr.R Art 

J7; State*. Mims, 329 So.2d 686 (La 1976). The trial Judge has a wide range of discretion, that will 

not be disturbed absent clear abuse. State v. MIUlidK 275 So.2d 98 (La 1973). Even though the court 

has this discretion, it does not come without limitations due to Constitutional restrictions.

Article 791 reads pertinently:

(A) A jury is sequestered by being kept together in charge of an officer of 
the court, so as to be secluded from outside communications. See: State v.
Iag«ette. 275 So. 2d 396 (1973); State v. Craighead. 114 La. S5, 38 So. 28 
(1905); and State v. Thomas. 705 La 550,17 So. 814 (La 1944).

The jury sequestration procedures and. non-instructions employed by the trial court failed to 

properly insulate the jurors from extraneous influences, or the possibility thereof, aid at no time did the 

trial court adhere to the mandatory instructions required in all criminal cases. See, Hale % United 

Slates, 435 F.2d 737 (1970). The the locality of Orleans, a city steadily on the rise hi population and 

serious felony crimes, where conversation of non-juror' third parties and jury in embers more than 1 ike lv 

resulted in the jury verdict being based upon, and affected by, influences extraneous of the legal 

evidence introduced at trial.

laC.Cn JR art 791 C provides that 'Tn non-capital cases, the jury shall be sequestered after the 

court's charge and may be sequestered at any time upon order of the court” Hie purpose of this 

instruction is to insulate the jurors from outside influence, or the possibility thereof and to insure that 

theij- verdict will based upon the evidence developed at trial. State v, Parker, 372 So.2d 1037 

(La. 1979). Dae process requires that the accused receive atrial by an impartial jury free from outside 

influences. Sheppard v. Maxwell 384 U.S. 333, 362, 86 S.CT. 1507, 1522, 16 L.Ed2d 600 (1966). 

Stated differently, "the riglit to a jury trial'guarantees to the criminally accused a fair trial by a panel of 

impartial, 'indifferent jurors'. The failure to accord an accused a fair trial violates even the minimal
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standards of due process.” Irvin v, Dowd, 366 U.S. 717, 722, 81 S.CT. 1639, 1642, 6 L.Ed.2d 751 

(1961).

Petitioner sgues that ne was deprived of due process because the jury was swayed bv 

influences outside the courtroom, it is the duty of die Court to independently review the trial records 

and holcl m evidentiary heal ing with members of the jury present, so that their testimony will be heard 

that their verdict was not based upon the influence of third parties to convict an alleged violent offender 

as a having committed second degree murder, that it h believed to have occurred subsequent to a fight.

When juror misconduct concerns influences from outside sources, the complete failure to hold a 

hearing constitutes an abuse of discretion and is reversible error because a presumption erf prejudice 

arises when the trial court learn of such influences. United States v. Phillips, 664 F.2d 971 (5th Cir, 

1981); Marshall v. United States, 360 U.S. 310, 312, 79 S.CT. 1171, 3 L.Ed.2d 1250 (1959). The 

traditional rule in such cases has been that-there must exist a nexus between the community prejudice 

and jury prejudice; there must be a showing that ‘‘prejudice found its way into the jurv panel” 

PampHn v, Masm, 364 F.2d 1. 6 (5th Cir. 1966). Several Supreme Court decisions have fashioned 

the principle that in certain extreme circumstances where there has been “inherently prejudicial 

publicity” McWiHums v. United States, 394 F.2d 41, 44 (Sth Cir. 1968), the actual existence of 

prejudice in the juiy box need not be shown.

Fhe courts further holds, “it was not necessary to complain of injury, evidence of the fact in the 

record was sufficient to justify the court's taking action with reference to it, reversing any case with 

such posture placed upon the conviction or trial proceedings. See” Craighead,

Mr: Bah am further argues trial court abuse of discretion, in that it. allowed state to fraudulently 

daeci Mi: Bahamas jury verdict. 508 U.S. 275, 278 (1993). At the state’s

attempt to introduce Derrick Lotz and Mitchell Maries as witnesses, objections were lodged (Tr. Trans, 

pg. 102 to 109), State fraudulently alleged it . was introducing them only for the purpose of

supra.
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identification (Tr. Trans, pg. 102 to 106). Defense offered that state give these witnesses immunity or 

that the court instruct the state, on its questioning of these witnesses as to their involvement, riot 

conflicting with their Fifth Amendment right of silence (Tr, Trans, pg. 110). State rejected to issue 

immunity aid denied its purpose was anything other than identification (Tr. Trans, pg. ill).

The trial judge ruled that, counsels objections are denied and noted, and that the state cannot 

question these witnesses concerning anything ttiat deals with their involvement (Tr. Trans, pg. 110 to 

IWh stating also, as he allows the state to read a statement of Mitchell Marks*', (T have never read the 

statement’. (Tr. Trans, pg. 102 to 109). If the judge had not read what die statement contains, he' 

erroneously denied counsel's motions to limit and instruct state's questioning, because die statement 

specifically deals with Mr. Mitchell Marks involvement (Tr. Trans, pg. 109 to 114). The trial judge 

.further abused his discretion by allowing the prosecution to introduce the statement, reading through it 

without asking questions, and allowing the jury to have thus statement, which clearly directed their 

verdict Sullivan, supra.. Petitioner argues that, Judge admits he never read Mr. Marks* statement (Tr. 

trans, pg, 102). If he never read the statement, how could he know what impact it would have? State' 

knew, because it was his intent to deceive the court on the nature of introducing Mr, Marks, who could 

not be shown in the videos of being at- Friar Ticks Bar, nor did anyone else mention Mr. Marks, 

being with them or Mr. Bah am. Only Det. Maggie Darling under the direction of Dei, Robert Hurst 

could say, where this witness fits in the investigation, - they did not Defense objected, advising the 

statement deals exclusively with Marks involvement. (Tr. Trans, pg. 102 to 110).

Ihe Court erroneously denied counsel’s proffered reasons and state argued it did not and 

only lor the identification (Tr. Trans, pg. 109 to 112). The jury never heard how Mr. Baliam became a 

suspect or how he vm involved until the publishing of this statement to read Directing the verdict, of 

guilt. See: Sullivan, supra Further, trial judge error allowing sate to withhold evidence in violation of 

the Discovery Rule, La C.Cr, R Art 716 to 729,6 (a list of names blacked out), one hi particular

as

was
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dealing with a direct witness to the .shooting, who gave a vivid description of the shooter 

§3). Against discovery requirements, the trial judge stated that
(Tr. Trans, pg.

counsel was not entitled to this 

information (Tr. Trans, pg. 83). '.Hie obligations placed upon prosecution in pore-trial discovery of 

evidence. On a “Brady Request**, citing Bradv v. Marvhm^ supra were established in Washington v,

Siafelm 655 F.2d 1346,1355-56, (5* Cm 1981); and Rnamd v. Estelle, 590 F.2d 1214, 1217.

Mr: Bab am according to State v. Talbot, 490 So.2d 861 (La 19S0), is entitled to the names and

substance, if its exculpatory or inculpatory, even those Ming within res gestate of the offend State v. 

Joses, 408 so.2d 1285 (La 1982). The state must disclose exculpatory evidence, 

no intent to use it at trial La, CCr.R Art 719.

even though it has

In the instant case, (be trial judge interfered m Mr. Baham's defense; where the only issue before 

4 in prosecution ease-ift-ehiefwas identification.

did witness the crime, that, k within possession of prosecution.

To not allow production of a witness statement, who

Defense objected requesting mistrial, 

Dns case must be reversed, remanded See: State v. Davis, 399 So.2a 1168 (La 1981)

In this situation, tnaJ judge did not act neutral to safeguard that Mr. Sahara received in

accordance’with the Due Process Clause, a fair administration of justice, depriving him of a fair trial. 

U.S.C.A Const. Amend. 14, In re Wmsldp, supra; Pnncan v. lABtsaana. 391 U.S 

(La. 1968): Arijonay^Mlminjte, 499 U.S. 279, 111 S.C1 1246,

Baham of his

. 145,88 S.Q. 1444.

Trial Judge liirfJier deprived Mr, 

constitutionally guaranteed right to the effective assistance of counsel, linked Stales

Constitutional Amendments She and Fourteen. This case roust be reversed.

lllMferjlve assistance of counsel

Mi. Bab am lias no alternative oilier than to maintain that he remains the victim of ineffective

distance of counsel, a violation of the Sixth out Fourteenth Amendments to the United States 

Constitution. Despite the Magistrate's summation.

previously contested issues reveal better for tire Court to

a. close review of the re-worked arguments in the 

assess the claims presented. Now, aithimgh
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some of the argnmeafa rmriM the same, the court needs to re-read them, because though „r 

the.^:gmmti.miaain intact, there are both gl 

the fordYoftt m a wav foat kad net been be fora.

■ STANDARD OF REVIEW

Upon learning of (he An* violations and (he ways m which (he Stale had ondonined trial 

eoimsel's development of the defense. -The State’s knowing and deliberate use of perjury and

nianutactured testimony, defense counsel engaged in no relevant motion practice to prevent, his client's 

conviction.

ggjlkgat JuAlmoactiigg considerations brought tn

even

Instead, deiense counsel sought to allow his innocent client’s conviction and well-wishes of said 

client being able to somehow get the conviction overturned at some point, in the future, 

perceivable excuse for counsels actions. Let the record reflect that these

This is the only

were not the wishes of the

iraiocent acc(ise^> a*s he wislied to suffer no illegal unjust, nor unwarranted conviction. 

Hie seemingly greatest error suffered-by the instant petitioner is having relied upon the 

called experience and expertise of his defense counsel to secure his substantive federal-constitutional

SO-

rights through. Here, counsel for the defense not only bad an ethical obligation, but, in order to 

circumvent (he commission of fraud upon.his client, he was obligated to execute Ibe foil-measure ofbk 

expertise to prevent fisc conviction of his client. Defense counsel failed.

Had ddense counsel's requested a stay in the trial proceedings, in order to taken such important 

matters as; Suppression of Evidence, Injecting Known Perjured testimony into the trial Mechanism, 

and allowing perjured testimony to go uncomected, up to the Circuit Court of Appeal 

review these actions could have easily altered the outcome of the

on Writs of

So, for counsel to forgo these 

options and allow his innocent client, to bo convicted m inexcusable. There is no way to reconcile these

case.

deticiencies with trail strategy. And for these reasons, the Magistrate erroneously determined that the 

instant petitioner is not eligible for Federal Habeas Relief: Consequently, petitioner is compelled to
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request that the presiding District Judge either reject, modify, or order' further proceedings in this matter-

as justice does so require.

I o m ake a successful claim of ineffective assistance of counsel, a defendant must show that his 

counsel^ performance was deficient and that die deficient peifonnance prejudiced his defense.

Stridden# y, Wwkmgtm, 466 U.S. 668, 1(4 S.Ct 2052, 80 L.Ed.2d 674 (1984). Prejudice i 

“reasonable probability that, but for counsel's unprofessional errors, the result of die proceeding would 

have been different/' Id at. 694, 104 S.Ct at 2068. The “benchmark for judging any claim of 

ineffectiveness must be whether counsel’s conduct so undermined the propet' functioning of the

as having produced a just result” id at 686, 104 

S.Ct. at 2064. Under Stridden# mpra, counsel has a “duty to make reasonable investigations or to 

make a reasonable decision that make particular investigations unnecessary ... a particular decision not 

to investigate must be directly assessed for reasonableness in all the circumstances, applying a heaw
i

measure of deference to counsel’s judgments .” Id at 691,104 S.Ct. at 2066. However, counsel’s acts or

is a

adversary process that the trial cannot be relied on

omissions must u*x be outside the wide range of professionally competent assistance/'

When it is apparent that alleged acts of attorney incompetence were in fad conscious strategic 

or tactical decisions, review of these actions must be “highly deferential/’ Kimmdnum v. M&rism, 

474 U.S. 815,106 S.Ct, 2574,91 L.Bd.2d 305 (1986). But counsel should not be allowed to shield his 

failure to investigate simply by raising a claim of “trial strategy and tactics/’ Crisp v. Dudmorik, 743 

Eld 580, 584 (7th Cir. 1984). Certain defense strategies or decisions may be “so ill-chosen*' as to

render counsel's overall representation constitutionally defective. Wadtw&m y, Watkins. 665 F.2d 

1346 (5th Cir. 1981).

In considering a claim of ineffective assistance of counsel, the reviewing court must examine
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counsel’s conduct in light of “ait the circumstances” of the case and from the point of view of 

“counsel's perspective at- the time” so as to “eliminate tlie distorting effects ofhindsight” Strickland at 

689. 104 S.Ct. at 2065.

DIRECT AFPBAI ,TSS!IE&

ISSUE NO. I

Prosecutorial Miscondnct/Personal Attacks on Defense Counsel 

Whiling questioning Mitchell Marks, the js-osecutor made numerous personal attacks 

defense counsel. Specifically, the prosecutor repeatedly asked Mr. Marks whether Mr. Fuller had told 

him rid’ to. come to testify. Defense counsel repeatedly objected to the prosecutor’s comments and 

questions. Although the trial court sustained some of the defense's objections and gave a cautionary 

instruction th* admonition was inadequate* and left the jurors with the impression that it

entirely possible that defense counsel has sent a message to Mr. Maiks through Mr. Baham telling 

him not to trial. The prejudicial effect of the prosecutor's lemaiks .mid question was not outweighed the 

other evidence in the case. Hie State's case was weak, considering that both Mitchell Marks and 

Derrick Lotz recanted their statements to police and Gregory. Felfoiy's story was uncorroborated. It 

must be concluded that the prosecutors improper remarks and questions substantially affected Mr. 

Bahamas right to a fair trial as guaranteed by the Due Process Clause of the Fifth and Fourteenth 

Amendments of the United States Constitution, and Article 1,§ 16 of die Louisiana Constitution.

At trial, Mr. Maiks recanted the rtatements which he had made to Detective .Darling.1 He 

claimed he could not recall stating that- Mr. Baham told him he was going, to get his gun and “smash” 

the “dude” he fought with in the bathroom.2 He claimed he could not recall telling Detective Darling

on

was

1 The audiotape of Mr. Maiks1 statement to Detective Darting (e>±, S-40) was played' fa the jury during Detective 
Darling’s testimony and, again, dining Mr. Marks' testimony. Trial tians, pp. 127,185 (Vcd. 2).

2 Id. at 188.
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that he went back to the bar with Derrick Lotz (“Pop”) and Robert Lotz (“Rough” or “Rufty”), dial

out said got in the truck with them. Mr. Marks 

testified that be did not have a track, and that Mr. Rah am did not get in the truck with him that night; he 

stated he made up the story about the truck. He stated he also made up the story about Mi'. Baham 

having a gun. Mr. Marks testified that he told Detective Darling whatever she wanted to hear so he 

could avoid a murder charge.3

After Mr. Marks recanted his statement to Detective Darling, the prosecutor asked Mr. Marks

whether he told this 'girlfriend on the phone from prison that he was “going to play dumb in

comi>vWhen Mr. Marks denied it, the State was’ allowed to ptav the jail tape for the jury. At that point,

the prosecutor (Mr. Napoli) began asking Mr. Malts whether defense counsel (Mr, Fuller) had told or

encouraged him not to come to court to testify.4 The flowing colloquy occurred:

,.., Isn't it a to trial: on these jail tapes that you talk 
about how this defense attorney has been 
encouraging yon not. to come to court?

Objection! That's a lie! That's abad lie! 1 have 
never seen this man before in my life!

Whoa, whoa, whoa,! Tins is cross-examination of a 
hostile witness. He csi ask him whatever he wants.

they hea d shots, and that Mr. Baham afterward ran

MR. NAPOLI;

MR, FULLER:

THE COURT:

MR. MARKS: I don't know that man.

MR. NAPOLI: You never said that, on the jail tapes?

I don't know what I said, but I don’t knowhim.MR, MARKS;

MR. NAPOLI; Judge at this time I would request peimission to 
play the jail calls as impeachment.5

Awhile later, the following occurred;

MR. NAPOLI: Judge, we would like to play the pari now about
3 Id. at 189* 134.
4 Id. at 195-197.
5 Trail Trans., pp. 195-96 (Voi. 2):
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the attorney.

MR. FULLER: ^ah I would hke to hear that part actually. 

Well that makes all of us. We all want to hear.THE COURT:

(Tape played at this time.)

MR. FULLER: Objection!

MR. NAPOLI: Excuse me!

THE COURT; Stop it! Stop it!

MR FULLER: They specifically said that I said that I said and that 
is clearly no the case.

THE COURT; That’s sustained

MR. NAPOLI: Let me ask yon this. Isn't it hue that William 
Baham told you that Ins attorney didn't want you to 
come to court.

MR. MARKS: No.

MR. NAPOLI: Play it.

THE COURT; William Baham told you that his attorney - - that's 
sustained.

MR NAPOLI; Judge--

THE COURT: There is no foundation for the conversion between 
Baham and Fuller.
It would be attorney client privilege. It's sustained

While you were on the docks - - has there every 
[sic] been a time when you are on the docks with 
William Baham.

MR. NAPOLI;

MR. MARKS: One time.

MR. NAPOLI: Whert he came up to you that one time didn't he 
encourage you not to come to court?

MR MARKS: No.
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MR. NAPOLI: He didn't?

MR. MARKS: No.

MR. NAPOLI: Judge, at this time we would request to play that, 
call now considering that that is directly-

You can play anything that has something to do 
with Baham arid this man, but I certainly didn't 
didn't hear anything that placed counsel Fuller in 
any way shape or form. Counsel Fuller would not 
be bound by anything that his client allegedly told 
somebody else when he wasn't present or knew’ 
about.

THE COURT:

MR. NAPOLI; But if he instruct him you do it though. Judge.

We don't have that and strike that. Ignore that. Be 
careful. You are getting ready to start treading 
water.

THE COURT

(Tape played at this time.)

MR. NAPOLI: So when you were on the docks with William he 
told you that the instructions of his attorney 
for you not to come to court?

was

MR. Maks: No, I asked him - -1 asked Mm what was it 
because I thought his lawyer sent me a 
subpoena.

MR. NAPOLI; I have no further questions, Judge.

THE COURT; 1 want you to put it out of your head that there was any 
wrongdoing whatsoever by Mr. Fuller. This witness could 
or could not be telling fee truth. He may or may not have 
spoken with the accused on this matter. His voice is not on 
the tape and for Mr. Fuller to be responsible for something 
this man allegedly had a conversation with this man that we 
have not heard I ask you to take it with agrafe of salt 
relative to Mr. Fuller.*

6 Id. ai 202-205 (Vol. 2){empbaais added).
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Afterward, defense counsel tried to show the context in which Mr. Marks asked Mr. Bah am 

whether his attorney wanted him to come to court. The context was that Mr. Maika was handed a 

subpoena and mistakenly thought it was from defense counsel. On cross-examinalson. Mr. Marks 

explained that. one day when he was in court for a probat ion violation hearing, a worn an walked up to 

him and gave him a subpoena.7 At trial, the female Ms. Berthelot, admitted that she gave Mr. Marks the 

subpoena and admitted that she deliberately tried to confuse him. h her closhig/rebutta], Ms. Berthelot 

stated as follow’s:

You did hear how it works in New Orleans though. You heard it form [sic] Mitchell 
Maries jail tapes. And you hess'd when he got up here he said it too and he pointed at 
I came into ccuai. and X gave him a subpoena. Yeah, X gave him a subpoena. Come 
to court and tells us what you know. But you hear when he goes downstairs and he 
say's I talked to Will. I asked was it your attorney or was It the State because X 
actually didn't talk to him, I just tried to hand him a subpoena so he doesn't know 
if i ass with Mr. Fuller or if I'm with the State. So he asks Will. Will, your attorney 
wants to subpoena me? He told me to tell you don't fuck with that. Don’t go. That's 
how it done in New Orleans.8

me.

Thus, the procedure knew full well that Mr. Marks, in his conversation with Mr, Balsam about 

coming to court, raised the subject because he confused about whether defense counsel wanted him to 

testily for the dtuense. Mr. Baham would have been responding to Mr. Mark's inquiry when he told him 

that his attorney did not subpoena him and did not ward to testify. At trial, the prosecutor deliberately 

gave false impression that defense counsel had communicated to Mr. Marks, through Mr. Bakin, that 
he should not testify for the State. In her rebuttal argument, the prosecutor seems to reveal in having 

confused Mr. Marks telling him he should avoid testifying/

Regaidless of the prosecutor's motivation, the result o:i the prosecutor's improper comments and 

questions was to undermine defense counsel and the defense's case. The prosecutor's actions damaged 

counsel's credibility before the jury, caused the jury to defense counsel's arguments. The prosecutor
dealt a "low blow/1

7 Id at 220.
8 Closing Arg. Trans., p. 86 (Supp. R-Xemphaais added).
9 Mr. Marks could net avoid coming to cram loteaify because, as it happened, hewasin jail at the time of the trial $«*> 

TVial Trans, p. IBS (Vd. 2).
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Louisiana's jurisprudence on prosecutorial misconduct requires the prosecutor to refrain from 

mailing personal attacks on defense strategy and counsel, Stale v. Bmmfidd 96-266? (La 10/20/98), 

73? ao.2d 660, 663. The attack on defense counsel in the present case is particularly egregious because 

the prosecutor repeatedly suggested that defense counsel had told the Safe's witness' not to 

court to testify. This type of prosecutorial misconduct, amounts to reversible

Lbe United States Court of Appeal for the Fifth Circuit has concluded tbs. it. constitute 

reversible error for the prosecutor to attack defense counsel by arguing to the jury that defense counsel

was hiding witnesses. In United States v. Munrdh, 888 Eld 24 (5 Cir. 1989), the federal appellate com? 

stated as follows;

Tile prosecutor continued with an attack on the defendant and his counsel, charging 
them with conduct which border onto obstruction of justice and constituted unethical 
conduct for atrial attorney. An ethical trial attorney does not hide witnesses possessed of 
relevant and material evidence. Hie prosecutor's suggestion that Murrah and his counsel 
did so must be taken as damaging to counsel's argument on the facts and the law. That is 
a low blow in any trial, but it is particularly' egregious in a criminal case bottomed on 
circumstantial evidence.

Rules of fair play apply to all counsel and are to be observed by the prosecution and 
defense alike, fso counsel is to throw verbal rocks at opposing counsel. Hie court will 
not accept such conduct from, any lawyer Tf anything, the obligation of fair play bv the 
lawyer presenting the government is accentuated. “Prosecutors do not have a hunting 
license exempt iron the ethical constraints on advocacy/' United States v. Bursters, 453 
F,2d 605, 610-611 (5* Cir. 1971), quoting Patriarca v, United States, 402 F.2d 314 (1SI 
Cir. 3968), cert. Denied, 393 U.S, 1022, 21 L,Ed2d 567, 89 SAX 633 (1969), hi 
i ecognition of die isspectsd position held by prosecut ors, die Supreme Court warned 
tha! a prosecutors improper suggestions “ernes with it the imprimatur of the 
Government may induce the jury to trust the Government judgment rather than its own 
view of the evidence/’ United States v. Young, 470 U.S. I, 18, 105 S.Ct 1038 84 
L.£d2d 3,14 (1985). ‘ *

We recognize the onions burden borne by die prosecution in any criminal case, and we 
seek not to dampen prosecutorial enthusiasm. But as the Supreme Court observed a half 
century ago, the government's representative “may prosecute with earnestness and vigor 

indeed, he should do so. But while he may strike hard blows, he is not art libertv to 
strike foul ones.” Berger v. United States, 2S5 U.S. 78, 88, 55 S.Ct. 629, 633, 79 L/Ed.
1314 (1935). Tlie prosecutorial comments contained in tins record have no place in the 
proper administration of justice.

come to
error.

888 E2<1 at 27, The Court, in Murrak> determined that the prosecutor's remark had Biibstantiallv 

affected the defendant's right to a trial. In reaching this conclusion, the Court stated that the pertinent 

factors to consider included (1) the magnitude of the prejudicial effect, (2) the efficacy of any
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caution aty .instruction, and (3) die strength of die evidence of guilt. The Court, found that the damaging 

effect of these remarks was not neutralized by the trial court’s generic msWciibns, since the 

governments case was based largely on circumstantial evidence. Id At 28. .

Hie magnitude of the prejudicial effect in the present case is at least as. great as in, Murrak, 

because, just as in Murrak, the prosecutor is suggesting that defense counsel wants to prevent 

witnesses from coming to trial. Here, the prosecutor repeatedly asked the witness (Mr. Mariss) if 

defense counsel told him not to come to court, and then tried to play a. tape recording of the witness's 

phone

conversation which supposedly proved it The tape recording did not prove Mr. Fuller's involvement 
and served only to create further prejudice.

Moreover, the judge curative instruction was inadequate and left the jury with the impression
that, it was entirely possible that defense counsel had sent a message to Mr. Marks, through Mr. Baham,

telling him not to come to trial. The trial court instructed the jury as follows:

I want you to put it out of your head that there was any wi’ongdoing whatsoever by Mr.
Fuller. This witness could or could not be telling the truth. He may or may not "have 
spoken with the accused on this matter. His voice is not on die tape and for Mr, Fuller to • 
be responsible for something this man allegedly had a conversation with this man that 
we have not heard. I ask you to take it with a gram of salt relative to Mr. Fuller.10

in other words, die judge advised the juty that, even though defense counsel might have told Mr. Maks 

not to testify, they should forget about it. By adding that the jurors should take the matter with a‘’grain 

of salt,” the judge is inadvertently telling the jury to consider it albeit, with some skepticism. The jury 

was left to believe that Mr. Fuller is an unethical lawyer who, behind the scenes, subverted the 

testimony of the witnesses. Under these circumstances, the jury could reasonably have believed that 

Mr Masks recanted his statement to Detective Darling only because defense counsel did not want him 

to testify about what he knew. As in Murrah, the prosecutor's suggestion that defense counsel tried to 

prevent witnesses from testifying “must be taken as damaging counsel’s credibility before the jury, 

prompting the jury to summarily reject defense counsel's arguments on the facts and the law.” See 

Murak, mpra.

In the present case, the prejudicial effect of the prosecutor’s comments and questions was not 

outweighed by other evidence introduced by the State. The State's case was weak, considering that both 

Mitchell Marks and Derrick Lotz recanted their statement to police. Darnell Lawrence, the bouncer, did

10 Id. .at 204-205 (Vol. 2)(eiapbasis added).
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not see the shooting and his story which Mr. Marks gave to police insofar as when the shots were fired: 

Mr. Lawrence implied that the shots were fired soon after the fistfight, whereas Mr. Marks claimed that 
the shooting occurred later, alter Mr. Baliam went to his grandm©flier's house to get'aguii. And while 

Gregory Petfrey claimed he overheard Mr. Baham admit that he committed the murder, there 

one to corroborate his claim. Certainly there was no physical evidence to link Mr. Baham to the crime. 

The shooter could not be identified from various videotapes. Moreover, the State's theoiy of the 

made tittle sense; the prosecutor signed that, even though ‘William Balsam was angry with Donald 

Oliver, a/k/a “Diesel” over a ftstfight they had that evening, Mr. Baton shot Errol Meeks, who had 

done nothing to him, supposedly because Mr. Meeks was at the bar with friends of Diesel.3'

For the foregoing reasons, it must be concluded that the prosecutors remarks and questions

substantially affected William Baham’s right to a fair trial as guaranteed by the Due Process Clause of

the Fifth and Fourteenth Amendments of the United States Constitution and Article 1 § 16 of the

Louisiana Constitution.

was no

case

mm NO:2
Petitioner respectfully requests that in light of the argutnents previously presented, this 

Honorable Court revisit the Magistrate's assessment of this claim. Petitions is not dtemptbg. to be 

redundant in his arguments by leaving them mostly intact, rather it is the contention of the petitioner 

the Magistrate did not view thes» claims raid their infen'elationslrip with one another to inject 

unacceptable and unconstitutional realities into the trial mechanism of this particular

Ihe law oi the state and the United State's prohibits the trial jury in a criminal case, from taking 

into the jury room testimonial evidence to read On the State level, the statute governing such

case.

an event

spesks in mandatory language. But, the Magistrate seeks to must the mandtfoiy latiguage of the 

governing statute. If the laws which govern criminal trials cai be disregarded at will, why do our law 

makers consume tax-payer dollars in the creation of these taws. If a law will not be-given the full

measure of its intent, then such law should have no legal existence if it will only be occasionally

11 SeeGoangArg. Trans., jp. 31 (Sup. R.).
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recognized through wit and whim.

II: is petitioner's remaining contention that he was denied a fair trial when the trial court allowed 

the jury to have, in the jury room tog deliberations, the transcript of Mitchell Marks' statement to 

police in which he claimed, among other things, that, he saw Mr. Baham with a gun seconds after the 

shooting. Over objections by the defense, the trial court permitted the jury to take the transcript into the 

jury room in violation of La. CO.R Art 793. Tliis allowed the jury to give undue weight to the 

statement, despite the fact that Mr. Marks had recanted and disavowed the statement, despite the fart 

that Mr. Marks had recanted and disavowed the statement during the trial.

Mr. marks statement to Detective Darling (exh, S40) was played for tire juiy during Detective 

Darling's testimony and, again, during Mr. Mark's testimony.12 When Mr. Marks testified, he claimed 

that the statement was untrue. He admitted that- he was with Mr. Baham at the bar on the night of the 

incident and that Mr. Baham told him on the way home that he had been in a fight in the-bathroom. 

However, Mr. Marks denied that Mr. Baham told 1dm he was going to get a gun. He denied seeing Mr. 

Baham with a gun seconds after shots were fired.12 Mr. Marks claimed how told Detective Darling 

whatever she wanted to hear so he could avoid a murder charge.14 Ova- objection by the defense, the 

trial court allowed the prosecution to publish pages 4 through 7 of the transcript of the statement, and 

the prosecutor was allowed to read those pages to the jury,15

During deliberations, the jury sent a note to the trial court asking to hear the taped statement of 

Mitchell Marks. Tire trial court decided to send thejmy the transcript of Mr. Marks' statement. Defense 

counsel objected on the ground that written documents cannot be taken in the jury room. Die trial court 

overruled the objection. See transcript of trial court's response to the jury questions and mimes.16

12 Trial trails., pp. 127,185 (Vd. 2).
13 Id. at 180, 181,182
14 Id. at 192
15 Id. a 203-214. ,
15 Trial nans. pp. 3-4 (Sup. R.).
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Louisiana Code of Criminal Procedure, Artide 793(A) provides an explicit legislative mandate 

as to what evidence is allowed into the jury room during deliberations:

Except as provided in Paragraph B of this Article, a juror must rely upon his memoiy in 
reaching a verdict He shall not be permitted to refer to notes or to have access to any 
written evidence. Testimony shall not be repeated to the jury. Upon the request of a juror 
ajid in the discretion of the court, the jury may take with it or Have sent to it any object 
or document received in evidence when a physical examination thereof is required to 
enable the jury to arrive at a verdict.

In State v. Perkins 423 So.2d 1103 (La 1982), the Louisiana Supreme Court reversed the

defendant's conviction for the lire! degree murder, concluding that there had been a violation of La.
C.Cr.R ArL 793. Tile Court reasoned as follows:

This Court has recognized that jurors may inspect physical evidence in order to arrive at 
a verdict, but they cannot inspect written evidence to assess its verbal contents. Stale v. 
Passman, 345 So.2d 874, 885 (La 1977); State v. McCuHv, 310 So.2d 833 (La 1975);

v. ^re^isne, 303 So.2d487, 489 (La. 1974); State v. Arnaudville, 149 La 151,
127 So. 395 (1930); State v. Hanis&n, 149 La 83, 88 So. 696 (1921).

Hie general rule expressed by La CX>,R Art 793 is that the jury is not to inspect written-

evidence except for sole purpose of a physical examination of the document itself to determine an issue

wiiich does not require tire examination of the verbal contents of the document. For example, a jury

examine a written statement to ascertain or compare the signature, or to see or feel it with regardto its

actual existence. State f. Freeman, ‘supra, at 489, Hie legislature has made an express choice in dire
instance, and the Louisiana Supreme Court, “written evidence during deliberations., except for tire sole

purpose of physical examination” As stated by tins court in State * Freeman, supra, at 488-89;

'Hie policy choice thus represented is to require jurors to rely on their own memory as to 
veibal testimony, without notes mid without reference to written evidence, such as to 
depositions or transcribed testimony. Tire general reason for the prohibition is a fear that 
the jurors might give undue weight to the limited portion of the verbal testimony thus 
brought into the room with them..

can

In State v. Freeman, supra, this court found reversible error when the trial court 
permitted the jury to read the defendant's confession after retiring to deliberate. The 
written statement in this case, although not a confession, is an inculpatory statement 
made by the defendant, and the sane danger is that undue weight may be given to this 
particular piece of evidence, lire legislature designed article 793 to prevent this p- 1 
danger. This legislative directive has not been amended, nor has Fredime been 
overruled this court is bound to find that the sending of Lids written statement to the] 
deliberation room is reversible error. Tire trial court should have granted the defendant's

recise

urv
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motion for a mistrial based upon this ground

423 So.2d 1109-10. See also Slate v, Freeiime, 303 So.2d48?,489 (La 1974).

In the present case, there can be no doubt that the trial court committed reversible

allowing the jury to have the transcript of Mr. Marks' statement in the jury room during deliberations.

This permitted the jmy to give undue weight to the statement, which Mr. Marks had recanted in court.

The jury was thus allowed to give mere weight to the statement than to Mr. Marks’ testimo

The trial court's error in allowing the jury to have (he transcript during deliberations was not

harmless under the circumstances. The Court of Appeal, Fourth Circuit has previously concluded that a

violation of La C, Cr.P. Art 793 should be reviewed under harmless error analysis Side y, Setters.

001-1903 (La, App. 4 Cir,.5/17/02), 818 So,2d 231, 239, writ denied, 03-1322, 862 So.2d 974 (La.

1/9/04); State y. Johnson, 97-1519 (La. App. 4 Cir. 1/27/99), 726 So.2d 1126, 1134-35, writ denied, .

99-0646, 747 So,2d 56 (La. 8/25/99), However, the cases where the error has been found to be

Kami less can be easily distinguished from the present case. In Setters, where the defendant was diarged

with distribution of cocaine, the trial court allowed the jmy during deliberations, to view and hear a

videotaped recording made from a camera mounted inside an infciuiant’B ear. In determining whether •

the error was harmless, the Court of Appeal, Fourth Circuit stated as followed:

The principal evil or danger that-La C.CrJP, art. 793 seeks to avoid is that the testimony 
or written evidence in question wall be given undue weight.. However, that danger is not 
present under the circumstances of this case. Implicit m a consideration of undue 
influence is the concern that the testimony or written evidence will be accorded greater 
weight than other evidence present in the course of the trial. In the instant case, the 
testimony of Barrios and the tape were the only evidence introduced to demonstrate 
defendant's guilt.

error in

ny.

SIS So.2d 231, 239. In tits present, esse, (he evidence in question, Mr. mark's statement, was not the 

only evidence introduced by the State and, as previously mentioned, Mr. marks recanted the statement 

at trial. In Slate v. Jokn&um, where the defendant was charged with the aggravated rape of minors, the 

Court found that tire trial court erred in allowing the jmy to examine the medical records of the
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defendant and the victims during deliberations. The Court found error to be harmless based on the tact 

that the defense did not object and foe fact that foe evidence, while admitted had not been viewed in 

foe courtroom, so it was not '-re-examined, had not been viewed in foe jury room. 726 So.2d at 1133- 

35. In the present case, the defense made an objection and moreover, foe evidence had been viewed and 

read by foe jury in foe courtroom. In addition, as discussed above, the Stale's case was weak and the 

prosecution's theory of foe ease marie little sense.

WHEREFORE, Mr. Baham prays that if this Honorable Court either modify foe .findings of 

tlae magistrate or alternatively recommit this matter to foe Magistrate for further development of the 

record

RespectfulmM
' Mr. William Balaam, DOC #601802 
Main Prison Complex, CBA - General Delivery 
Louisiaua State Penitentiary 
Angola. LA 70712

lUbmitted.
SVf
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CERTIFICATE OF SERVTCff.

T, Mr. William Baharn, hereby certify that a copy of this objection to the Magistrate Judge's

Report or writ of habeas corpus has been delivered to prison authorities to be forwarded to:

District Attorney’s Office 
Leon A. Cannizzaro, D.A (Interim)

619 South White- Street 
New Orleans, LA 70119

Done this 2TUi clay of October 2020,. which is precisely twelve (12) clays after the date stamp

on the outside of the envelope reflecting when this report was received by the institution before 

tendering to petitioner.

/ 2mtr YMr. William Baham
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Magistrate’s Judge's Meport and Recommendation
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

WILLIAM BAHAM CIVIL ACTION
i

VERSUS NO. 19-2157 •

DARREL VANNOY SECTION “H” (2)

REPORT AND RECOMMENDATION
j

This matter was referred to a United States Magistrate judge to conduct hearings, including
y

evidentiary hearing, if necessary, and to submit proposed findings and recommendations for'rfv;
i an

disposition pursuant to 28 U.S.C. '§§ 636(b)(1)(B) arid^C) and, as applicable, Rule 8(b) of the
■M?:' ‘

Rules Governing § 2254 Cases. Upon rpviewof the entirf record,'.! have determined that a federal

evidentiary hearing.is unnecessary.1 Foi-.t^e'|6ilb^irig:ieasclns, I recommend that the petition for 

habeas corpus-relief be DENIED and^m^M|ED^[TE[ PREJUDICE.

FACTUALBACKGROtmpjai^d--.- ,

.. 'v:
Petitioner Wini^^^^is^^tepeted inmate ■ incarcerated in the.Xouisiana..State

by a bill of indictment in Orleans Parish
sfc:'y-- v -

• y

•.* ' :*• ' 
i- v • V •’. •"

:;y: .•••.
X:

I.
£&.

Penitentiary inAngbra,-Lp|lBi..v.

With —! pled not guilty on May 24, 2011/ The

Louisiana FourthCircud,Court of App^summarized the established, faets at trial as follows:

\

On the night of January 17, 20.11, Meeks was at Friar Tucks bar with Larry 
Brown, a relative. Donald Oliver (nicknamed “Diesel”), who knew Meeks through

1 A district court may hold an evidentiary hearing only when-the petitioner shows either the claim relies 
■ a new, retroactive rule of constitutional law that was previously .unavailable (28 U.S.C. § 2254(e)(2)(A)(i)) 

or the claim relies on a factual basis that could not have been previously discovered by exercise of due 
diligence (id. § 2254(e)(2)(A)(iI)) and the facts underlying the claim show by clear and convincing evidence 
that, but for the constitutional error, no reasonable jury would have-convicted the petitioner. Id. § 
2254(e)(2)(B).
2ECFNo. 1, at 1.
3 State Record Volume (hereinafter “St. R. Vol.”) 3 of 6, Bill oflnllictment, 1/17/11.
4 St. R. Vol. 1 of 6, Min. Entry, 5/24/11. 7 ' v ;

on

.A

-.0 ■ %...

[
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n *:prid was also at the bar. Defendant and two acquaintances, Derrick Lotz 
(nicknamed "Pops”) and Mitchell Marks were among the other patrons at nai

Tucks that night.
bouncer at Friar Tucks, was on duty the night of 

Tanuarv 17 2011 During the evening, defendant and Oliver were involved m a

^d returned ^ hi* ^ However> defendant left to retrieve his gun
becausM‘[h]e was mad and he wanted to smash” Oliver. Derrick.Tote, Marks, and

Mont ego Derrick Lotz (the driver) and defendant (the front passenger) exited 

the vehicle and approached the bar.

Darnell Lawrence, a

Def.nd«(SSlt»*h“ S? J"t Si"'™! rand snd

"to” “to! fobetd loo drove them to defend.,,.'. gmodmo.he, > hon.e, 
anddefendant’s grandmother ton dtove defendant,™. the met.

out

New Orleans Police Department (NOPD) Officer Robert Ponson arrived on

named “Will” who frequented FriarLawrence approac
,cene. dud ““““ “=*0”“ wUli»OT5 relayed the identifte.tion

system.

Tucks once or

The following day, Detective Hurst interviewed Derrick Lotz about the 
i ntina Derrick Lotz confirmed that he Was standing on the bar s porch behind
SSt, ““defendant shot Meeks. He idendCed defend™, .s the shooter .nd

picked him out of a photographic lineup.

NOPD Detective Maggie Darling visited Marks in prison on May 19

”Se«: rrLtdt;idTr,pr r
',2011,

detailed
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swollen face, was very mad, and told him that he wanted to get his gun “to smash 
that dude.” Marks then left the bar with defendant and accompanied him to his 
grandmother’s house, where defendant retrieved his gun. Marks continued:

[AJfter that we went—we would go and we were trying to talk him 
out of it. He was on his way there..'.. We got by Ruffy’s house. Me and 
Ruffy was [sic] in a car and him and Pops was [sic] in the truck. I mean the 
car and they went around there. Me and Ruffy was [sic] about to go inside. 
As we get [sic] out of the truck we just heard gunshots. Everybody got 
scared. We got back in the truck. He ran our way. He jumped in the truck 
with us.

Marks described the gun as between a nine or a forty caliber and silver with 
a black handle. After he gave his statement, Marks placed a call from prison that 
same day to his girlfriend and told her that he was going to play dumb at trial.

On November 4, 2011, both defendant and Gregory L. Pelfrey, another 
Orleans Parish Prison inmate, had hearings scheduled in Orleans Parish Criminal 
District Court, Section L. Consequently, they, along with three other inmates, were 
held in the same holding cell, or dock, just outside the courtroom while they awaited 
their respective hearings. Defendant and Pelfrey had never met each other before 
that day, and did not see each other again until the day of defendant’s trial.

While waiting in the Section L dock, defendant admitted to the murder, 
announcing to the other inmates that the police had no evidence against him because 
he threw his gun into the river. He also told the other inmates that one of the key 
witnesses in his case was an acquaintance who was not going to show up for trial. 
Defendant told the inmates that his attorney was John Fuller. Around noon, Mr. 
Fuller came into the docks. At that point, defendant and Mr. Fuller moved toward • 
the toilet, and defendant handed Mr. Fuller a document. Defendant then came back 
to the other inmates and said that his next court date was on December 15, 2011. 
After returning to his'prison cell, Pelfrey filled out a grievance form, declaring what 
he had heard from defendant, and passed it to a deputy. From that point until the 
trial, Pelfrey had no contact with law enforcement about defendant’s case.

On a phone call from the prison around 2:00 p.m., on November 4, 2011, 
defendant stated that he had given something to Mr. Fuller, his attorney, earlier that 
day. Additionally, defendant stated that his next court date was December 15, 
2011.5

5 State v. Baham, 151 So. 3d 698, 699-701 (La. App. 4th Cir. 2014); St. R. Vol. 1 of 6, Louisiana Fourth 
Circuit Court of Appeal Opinion, 2013 -KA-005 8, at 1 -4, October 1, 2014.
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Baham went to trial before a jury on July 16 through 18, 2012. The jury unanimously 

found Baham guilty as charged.6 Baham filed a Motion for New Trial and for Post-Verdict 

Judgment of Acquittal.7 On August 16, 2012, the state trial court denied Baham5 s Motion for New 

Trial and Post-Verdict Judgment of Acquittal.8 After Baham waived legal delays, the court 

sentenced him to life imprisonment without the benefit of parole, probation or suspension of 

sentence.9

On direct appeal to the Louisiana Fourth Circuit Court of Appeal, Baham’s appointed

counsel asserted two errors:

His right to a fair trial was substantially affected by the prosecutor’s improper 
remarks and questions attacking defense counsel; and

His right to a fair trial was violated when the trial court allowed the jury to 
take the transcript of Marks’ statement into the jury room during deliberations.10

(1)

(2)

On October 1, 2014, the Louisiana Fourth Circuit affirmed Baham’s'conviction and sentence.11

The court found that Baham had not shown prejudice as a result of the prosecutor’s statements

because (1) the objectionable comments were not pervasive; (2) the defense objections were-

sustained; (3) the trial court instructed the jury that defense counsel did nothing wrong; and

(4) there was substantial evidence of Baham’s guilt such that the verdict was not attributable to the 

prosecutor’s statements.12 The court found that the trial court erred in allowing the jury to review

the transcript of Marks’ statement iri the jury room, but found the error was harmless given the

6 St. R. Vol. 1 of 6, 7/16/12 Trial Mins. (2 pages); 7/17/12 Trial Mins. (1 page); 7/18/12 Trial Mins. (2 
pages); St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr.
7 St. R. Vol. 1 of 6, 8/16/12 Motion for New Trial and For Post-Verdict Judgment of Acquittal;

Id., 8/16/12 Sentencing Mins.
9 St. R. Vol. 1 of 6, 8/16/12 Sentencing Mins.; St. R. Vol. 4 of 6, 8/16/12 Sentencing Tr.
10 St. R. Vol. 4 of 6, Appeal Brief, 2013-KA-0058, at 2, 3/5/14.

State v. Baham, 151 So. 3d 698,704,706 (La. Ct. App. 4th Cir. 2014); St. R. Vol. 1 of 6,4th Cir. Opinion,
2013-KA-0058,.at 10, 13, 10/1/14.
12151 So. 3d at 702-04.
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extensive evidence of Baham’s guilt and neither contributed to the verdict nor deprived Baham of

a fair trial.13

On September 18, 2015, without stated reasons, the Louisiana Supreme Court denied the 

pro se writ application filed by Baham.14 On October 30, 2015, the Louisiana Supreme Court 

denied Baham’s application for rehearing.15 Baham did not file an application for writ of certiorari '

with the United States Supreme Court within ninety (90) days, thus, this conviction and sentence 

became final on January 2, 2016.16

On February 18, 2016, Baham filed an application for post-conviction relief asserting eight

claims:

Felonious prosecution due to the use'of a bill of information to charge him 
with second degree murder;
(1)

Prosecutorial misconduct and fraud upon the court based on the prosecution 
improperly introducing hearsay testimony, perjured testimony, withholding 
Brady17 evidence and vouching for witness credibility;

(2)

(3) The trial court abused its discretion by failing to sequester the jury, 
depriving Baham of a fair trial by interfering without providing the defense an 
opportunity to confront his accuser under the confrontation clause, forcing a 
witness by threat to testify, and improperly ruling on inadmissible perjury 
testimony;

His right to confrontation was violated;(4)

Insufficient evidence supported the identification of Baham as the(5)
perpetrator;

13 Hat 704-05.
H State v, Baham, 178 So. 3d 138 (La. 2015); St. R. Vol.6of6,La. Sup. Ct. Order,2014-KO-2176,9/18/15; 
ECF No. 1-4, at 3-25 (undated).
15 State v. Baham., 179 So. 3d 613 (La. 2015); St. R. Vol. 6 of 6, Request for Rehearing of Constitutional 
Merits, 10/7/15 (dated 9/28/15).
16 Ottv. Johnson, 192 F.3d 510,513 (5th Cir. 1999) (period for filing for certiorari with the Supreme Court 
is considered in the finality determination under 28 U.S.C. § 2244(d)(1)(A); Wilson v. Cain, 564 F.3d 702, 
707 (5th Cir. 2009) (motion for reconsideration must be considered in determining finality of conviction); 
Sup. Ct. r. 13(1).
17 Brady v. Maryland, 373 U.S. 83 (1963) (due process requires the prosecution to disclose exculpatory 
evidence within its possession).
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• (6) Gunshot residue and DNA testing would exonerate him;

Ineffective assistance of trial counsel for failing to file a motion to quash, 
failing to investigate, and pleading Baham guilty before the jury; and

(8) ' Ineffective assistance of appellate counsel in failing to raise insufficiency 
of the evidence and other issues on appeal.18

On September 12, 2016, the state trial court denied the application finding that Baham5s first claim 

lacked merit as he was charged by a bill of indictment.19 The court also found meritless Baham5 s 

claims of prosecutorial misconduct, explaining that Baham failed to present any evidence that any 

testimony was false or that the prosecution knew or should have known the testimony was false 

and that he failed to provide any evidence supporting a claim that the prosecution withheld 

exculpatory Brady evidence.20 The court found that Baham’s third claim did not raise a violation 

of any state or federal constitutional right.21 As to his claim alleging he was denied the right to 

confront his accusers, the trial court found Baham was offered an opportunity to cross-examine

(7)

every witness called by the State and had the opportunity to subpoena his own witnesses.22 The 

trial court denied Baham’s claim relating to misidentification, finding the evidence and arguments 

were presented to the jury who determined credibility and found him guilty.23 Baham’s claim 

relating to sequestration was found to lack merit as there was no requirement that the jury be 

sequestered and the court did not believe there was any reason to sequester the jury, 

court found Baham’s sixth claim relating to Marks’ statement was previously addressed by the

24 The trial

18 St. R. Vol. 1 of 6, Application for Post-Conviction Relief, 2/22/16 (dated 2/18/16).
19 St. R. Vol. 1 of 6, Ruling at 1, 9/12/16. .
20 Id. at 1-2.
21 Id. at 2. 
nU.
23 Id.
1AId.

6



Louisiana Fourth Circuit.25 The trial court found that Baham failed to demonstrate his counsel’s 

performance was deficient or resulted in prejudice with regard to his long list of ineffective 

assistance of counsel claims.26 Finally, the trial court found that Baham failed to show prejudice 

as a result of his appellate counsel’s failure to raise sufficiency of evidence on appeal, and there 

was no evidence that appellate counsel missed any errors that should have been raised.27

On December 16, 2016, the Louisiana Fourth Circuit denied Baham’s October 25, 2016, 

writ application.28 The Louisiana Supreme Court denied Baham’s related writ application 

August 31, 2018, finding that he failed to show that the State withheld material exculpatory 

evidence in violation of Brady, and that, as to his remaining claims, he failed to-satisfy his post­

conviction burden of proof under La. Code Crim. Proc art. 930.2.29

on

II. FEDERAL HABEAS PETITION

On March 6, 2019, Baham filed a petition for federal habeas corpus relief styled under 28

U.S.C. § 2254 and challenged his current custody.30 Broadly construing his pro se pleadings,

Baham asserts the following claims before the court:

(1) The prosecution committed fraud upon the court by introducing improper 
hearsay and perjured testimony, withholding Brady evidence, and vouching for 
witness credibility;

He was denied his right to confront his accuser;

(3) The trial court denied him his rights to due process and a fair trial by failing 
to sequester the jury, allowing the State to direct the jury’s verdict by fraud,

(2)

25 Id. at 2-3.
26 Id. at 3-4 

Id. at 4.
28 St. R. Vol. 5 of 6, 4th Cir. Order, 2016-K-l 115, 12/16/16; id., 4th Cir. Writ Application, 2016-K-l 115 
10/25/16.
29 State ex rel. Baham v. State, 251 So. 3d 1069 (La. 2018); St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17- 
KH-0207, 8/31/18; ECF No. 1-6, at 20-41, La. Sup. Ct. Writ Application, St. Rec. Vol. 2 of 6, Supreme 
Court letter confirming receipt of writ application dated 1/13/17.
30 ECF No. 1.

27
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withholding Brady evidence, and interfering with Baham’s right to present a 
defense;

(4) Ineffective assistance of counsel;

Prosecutorial misconduct; and

(6) He was denied his right to due process when the trial court allowed the jury 
to have a copy of the transcript of Marks’ statement in the jury room during 
deliberations.31

The State’s response in opposition conceded timeliness and exhaustion.32 The State asserts 

that Baham’s claims are meritless and the denial of relief was not contrary to or an unreasonable 

application of Supreme Court law.33 Baham filed a reply to the State’s opposition response re­

urging the merits of some, but not all, of his claims.34

(5)

III. GENERAL STANDARDS OF REVIEW

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), Pub. L. No. 104-

132, 110 Stat. 1214, comprehensively revised federal habeas corpus legislation, including 28 

U.S.C. § 2254. The AEDPA went into effect on April 24, 1996,35 and applies to habeas petitions 

filed after that date.36 The AEDPA therefore applies to Baham’s petition filed on March 6, 2019.

The threshold questions in habeas review under the amended statute are whether the 

petition is timely and whether petitioner’s claims were adjudicated on the merits in state court. In 

other words, has the petitioner exhausted state court remedies and is the petitioner in “procedural

31 ECF No. 1-2, at 8, 24. Baham utilizes the same numbering scheme he used in his direct appeal and 
application for post-conviction relief. Specifically, he refers to issues two,, four, six, and seven from his 
application for post-conviction relief and issues one and two from his direct appeal. See id. For ease of 
reference, I use a sequential numbering scheme.
32 ECF No. 21.
33 Id.
34 ECF No. 23.
35 The AEDPA was signed into law on that date and did not speedy an effective date for its non-capital 
habeas corpus amendments. Absent legislative intent to the contrary, statutes become effective at the 
moment they are signed into law. United States v. Sherrod, 964 F.2d 1501, 1505 (5th Cir. 1992).
36-Flanagan v. Johnson, 154 F.3d 196, 198 (5th Cir. 1998) (citing Lindh v. Murphy, 521 U.S. 320 (1997)).
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default” on a claim.37 Here, the State concedes, and the record shows, that Baham’s federal habeas 

petition is timely, state court review has been exhausted, and no claim is in procedural default.38

This federal habeas court is thus not barred from reviewing Baham’s claims. Nevertheless, 

for the reasons that follow, Baham is not entitled to federal habeas relief.

A. Standards of a Merits Review

Sections 2254(d)(1) and (2) contain revised standards of review for questions of fact, 

questions of law, and mixed questions of fact and daw in federal habeas corpus proceedings.39 

Determinations of questions of fact by the state court are “presumed to be correct... and we will 

give deference to the state court’s decision unless it ‘was based on an unreasonable determination

of the facts in light of the evidence presented in the State court proceeding, 

codifies the “presumption of correctness” that attaches to state court findings of fact and the “clear 

and convincing evidence” burden placed on a petitioner who attempts to overcome that

55540 The statute also

presumption. 28 U.S.C. § 2254(e)(1).

A state court’s determination of questions of law and mixed questions of law and fact 

reviewed under 28 U.S.C. § 2254(d)(1). The determination receives deference, unless the state

are

court’s decision ‘“was contrary to, or involved an unreasonable application of, clearly established 

[Supreme Court precedent.] 5 554 1 The United States Supreme Court has clarified the § 2254(d)(1)

standard as follows:

Under the “contrary to” clause, a federal habeas court may grant the writ if the state 
court arrives at a conclusion opposite to that reached by this Court on a question of 
law or if the state court decides a case differently than this Court has on a set of

37 Nobles v. Johnson, 127 F.3d 409, 419-20 (5th Cir. 1997) (citing 28 U.S.C. § 2254(b), (c)).
:38ECFNo. 21.
39Nobles, 127 F.3d at 419-20 (citing 28 U.S.C. § 2254(b) and (c)).
40Hill v. Johnson, 210 F.3d 481, 485 (5th Cir. 2000) (quoting 28 U.S.C. § 2254(d)(2)).
41 Penry v. Johnson, 215 F.3d 504, 507 (5th Cir. 2000) (brackets in original) (quoting Miller v. Johnson, 
200 F.3d 274, 280-81 (5th Cir. 2000)), affd in part, rev’d in part on other grounds, 532 U.S. 782 (2001)' 
Hill, 210 F.3d at 485.
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S'—

materially indistinguishable facts. Under the “unreasonable application” clause, a 
federal habeas court may grant the writ if the state court identifies, the correct 
governing legal principle from this Court’s decisions but unreasonably applies that 
principle to the facts of the prisoner’s case.'42

The “critical point” in determining the Supreme Court rule to be applied “is that relief is available

under § 2254(d)(l)’s unreasonable-application clause if, and only if, it is so obvious that a clearly 

established rule .applies to a given set of facts that there could be no ‘fairminded disagreement’ 

the question.

on

»43 «Thus, ‘if a habeas court must extend a rationale before it can apply to the facts 

at hand,’ then by definition the rationale was not ‘clearly established at the time of the state-court

decision.’”44

‘“[A] federal habeas court may not issue the writ simply because that court concludes in 

its independent judgment that the state-court decision applied [a Supreme Court case] 

Rather, under the “unreasonable application” standard, “the only question for a 

federal habeas court is whether the state court’s determination is objectively unreasonable.”46 The 

burden is on the petitioner to show that the state court applied the precedent to the facts of his 

in an objectively unreasonable manner.47

>»45incorrectly,

case

42 Williams v, Taylor, 529 U.S. 362, 412-13 (2000); Penry, 532 U.S. at 792-93 (2001) (citing Williams, 529 
U.S. at 405-06, 407-08); Hill, 210 F.3d at 485. '
43 White v, Woodall, 572 U.S. 415, 427 (2014) (citing Harrington v. Richter, 562 U.S. 86, 103 (2011); 
Knowles v. Mirzayance, 556 U.S. Ill, 122 (2009)); Shoop v. Hill, 139 S. Ct. 504, 506 (2019) (quoting 
Harrington, 562 U.S. at 103).
44 White, 572 U.S. at 426 (quoting Yarborough v. Alvarado, 541 U.S. 652, 666 (2004)); Shoop, 139 S. Ct. 
at 509 (habeas courts must rely “strictly on legal rules that were clearly established in the decisions of this 
Court at the relevant time.”)
45 Price v. Vincent, 538 U.S. 634, 641 (2003) (brackets in original) (quoting Woodford v. Visciotti, 537 U.S. 
19, 24-25 (2002) (citations omitted)).
46 Neal v. Puckett, 286 F.3d 230, 246 (5th Cir. 2002).
41 Price, 538 U.S. at 641 (quoting Woodford, 537 U.S. at 24-25); Wright v. Quarterman, 470 F.3d 581,585 
(5th Cir. 2006).
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B. AEDPA Standards of Review Apply ip this Case

As discussed above, the AEDPA’s deferential standards of review under § 2254(d) and 

Williams48 apply only to claims adjudicated on the merits by the state courts. 28 U.S.C. § 2254(d). 

Thus, the deferential AEDPA standards of review do not apply to claims that are not adjudicated 

on the merits in state court.49 In that instance, the federal habeas court will consider the claims 

(not addressed on the merits) under pre-AEDPA de novo standards of review.50

To determine whether to apply the highly deferential AEDPA standards, a federal habeas 

court must look to the last reasoned state court decision to determine whether that ruling 

the merits of the claim and “lack[ed] in justification that there was an error well understood and 

comprehended in existing law beyond any possibility for fairminded disagreement, 

settled Supreme Court doctrine, when faced with an unexplained state court decision, the federal 

habeas court “should ‘look through5 the unexplained decision to the last related state-court decision 

providing” particular reasons, both legal and factual, “presume that the unexplained decision 

adopted the same reasoning,” and give appropriate deference to that decision.52

was on

»>51 In well-

48 529 U.S. at 362.
49 Cullen v. Pinholster, 563 U.S. 170, 185-86 (2011); Henderson 
2003).
50 Henderson, 333 F.3d at 598 (citing Jones v. Jones, 163 F.3d 285, 299-300 (5th Cir. 1998) (applying de 
novo standard of review to ineffective assistance of counsel claims asserted in state court, but not 
adjudicated on the merits)); Carty v. Thaler, 583 F.3d 244, 253 (5th Cir. 2009).
51 White, 572 U.S. at 419-20 (quoting Harrington, 562 U.S. at 103).
52 Wilson v. Sellers, 138 S. Ct. 1188, 1191-92 (2018); Ylstv. Nunnemaker, 501 U.S. 797, 802 (1991) (when 
last state court judgment does not indicate whether it is based on procedural default, the federal court will 
presume that the state court has relied upon the same grounds as the last reasoned state court opinion).

Cockrell, 333 F.3d 592, 597 (5th Cir.
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IV. BAH AM’S SPECIFIC CLAIMS

A. Claim One: Prosecutorial Misconduct/Fraud upon the Court53

Baham claims that the prosecution committed “fraud upon the court” by introducing 

hearsay and perjured testimony, withholding Brady evidence, and vouching for its witnesses’ 

credibility. While it is difficult to decipher his rambling, disorganized arguments, it appears that 

Baham claims that Detectives Ponson, Williams and Hurst as well as Darnell Lawrence gave 

hearsay testimony.54 He appears to turther claim that Detectives Williams and Hurst, Mitchell 

Marks, Darnell Lawrence, Damon Harris, and Donald Oliver testified falsely.53 He also claims 

that the prosecution withheld the names of witnesses who were interviewed at the crime scene.56 

Finally, he mentions that the prosecution vouched for its witnesses’ credibility.57

The trial court, in addressing these issues, among others, on post-conviction relief, found

as follows:

Defendant’s second claim alleges that his conviction is based upon 
prosecutorial misconduct. More specifically alleged is that the State knowingly 
allowed fraudulent testimony to be presented to the jury as well as hearsay that 
should have been excluded. The defendant provides nothing in support of his claim 
that any testimony was false or that the prosecutor knew or should have known that 
any testimony presented was false. Defendant argues that the testimony presented 
did not match any information contained in the video. However, the jury was 
presented with the testimony and video evidence. The jury, as the fact finder, 
believed that the defendant was the shooter. This Court is not in a position to 
second guess the fact finder post-verdict. Nor does this Court find that 
inappropriate evidence, in any form, was allowed to be presented to the jury in 
violation of defendant’s constitutional rights.

In addition, this case, on appellate review, was reviewed not only for issues 
presented but for any errors patent review. None were found. State v. Baham, 151 
So. 3d 698, 701 (La. App. 4 Cir. 2014).

53 Baham refers to this issue in his habeas memorandum as “ISSUE TWO”. ECF No. 1-2, at 8.
54 Id. at 9-10.
55 7^. at 10-16.
56 Id.
57 Id. at 8,16-17.
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Defendant presents many arguments which would be more properly used in 
a closing argument. They are just that, this theories of why testimony and/or 
evidence may or may not have been presented to the jury by the State. In addition, 
the fact that the defense did not call witnesses that the defendant believes should 
have been called, including himself, does not warrant a reversal of conviction and 
new trial. This Court does not now second guess defense counsel’s reasons and 
strategy.

Defendant further claims that a statement providing an alternate description 
of the shooter was improperly withheld by the State in violation of Brady v. 
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). No evidence has 
been presented in support of this claim. Additionally, this alternate description was 
provided to the defense and presented to the jury for consideration during tidal. .. 
(Trial Transcript pp. 79-80). Therefore, defendant failed to provide supporting 
evidence of withheld exculpatory information and this Brady claim is denied. 
Defendant’s prosecutorial misconduct allegation for failure to turn over the alleged 
Brady evidence is therefore also denied.58 ,

The Louisiana Supreme Court denied the related writ application finding that Baham failed to 

show that the State withheld material exculpatory evidence in violation of Brady, and that, as to 

the other claims, he failed to satisfy his post-conviction burden of proof under La. Code Crim. ' 

Proc. art. 930.2.59
j

Federal courts apply “a two-step analysis to charges of prosecutorial misconduct, 

court first decides whether the prosecutor’s actions were improper and, if so, the court then 

determines whether the actions “prejudiced the defendant’s substantive rights, 

step, the Supreme Court explained that prosecutorial misconduct violates the Constitution only 

when the misconduct ‘“so infected the trial with unfairness as to make the resulting conviction a

”60 A '

”61 Under the second

58 St. R. Vol. 1 of 6, Ruling at 1-2, 9/12/16.
59 State ex rel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-KH-0207, 8/31/18.
60 United States v. Duffaut, 314 F.3d 203, 210 (5th Cir. 2002).
61 Id.
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>’>62denial of due process. “[T]he Darden standard is a very general one, leaving courts ‘more 

leeway ... in reaching outcomes in case-by-case determinations. >5563

1. Hearsay Testimony64

Baham claims that the prosecution committed fraud by introducing improper hearsay 

testimony, pointing to Detective Robert Ponson’s testimony regarding collecting shell casings 

from Kaitlyn Walsh and Detective Williams’ testimony related to his discussion with Darnell 

Lawrence.65 Baham also cites the testimony of Detective Robert Hurst who he claims testified 

that Robert Lotz provided Baham’s name.66

Although “hearsay rules and the Confrontation Clause are generally designed to protect 

similar values,” the United States Supreme Court has been “careful not to equate the Confrontation 

Clause’s prohibitions with the general rule prohibiting the admission of hearsay statements. 

Hearsay is defined by La. Code Evid. art. 801(C) as “a statement, other than one made by the 

declarant while testifying at the present trial or hearing, offered in evidence to prove the truth of 

the matter asserted.” Hearsay is generally inadmissible at trial.68

To obtain relief, the petitioner must show that the state trial court’s error in allowing 

hearsay testimony, if any, had a “substantial and injurious effect or influence in determining the 

The petitioner must show that “there is more than a mere reasonable possibility 

that [the error] contributed to the verdict. It must have had a substantial effect or influence in

’>67

”69jury's verdict.

62 Darden v. Wainwright, 477 U.S. 168,181 (1986) (quotingDonnelly v. DeChristoforo, 416 U.S. 637 643 
(1974)).
63 Parker, 567 U.S. at 48 (quoting Yarborough, 541 U.S. at 664).
64 Baham does not appear to raise a Confrontation Clause issue with regard to this claim.
65 Id. at 9.
66 Id. at 10.
67 Idaho v. Wright, 497 U.S. 805, 814 (1990) (citations omitted).
:: LA. CODE Evid. art. 802.
69 Brecht v. Abrahamson, 507 U.S. 619, 623, 313 S. Ct. 1710, 123 L. Ed. 2d 353 (1993).
68
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determining the verdict.”70 In determining harm based on inadmissible testimony, the court should 

consider (1) the importance of the witness’ testimony; (2) whether the testimony was cumulative, 

corroborated, or contradicted; and (3) the overall strength of the prosecution’s case.71

Initially, when Detective Ponson, one of the initial responding officers, started to testify as 

to what Kaitlyn Walsh told him, defense counsel objected and the objection was sustained.72 

Detective Ponson testified that Walsh provided him with shell casings wrapped in a towel that she 

had picked from the scene.73 Detective Ponson testified that Walsh did not give him the name of 

the shooter of any description.74 Detective Ponson simply did not provide hearsay testimony.

Detective Kevin Williams testified on both direct and cross-examinations that Darnell

»75 «Williams, the security guard at the bar, provided the name of the shooter as “Will. Under the

Louisiana Rules of Evidence, an investigating officer may be permitted to refer to statements made

to him by other persons involved in the case without it constituting hearsay if it explains his own

»76actions during the course of an investigation and the steps leading to the defendant’s arrest.

Furthermore, even if Williams’ testimony constituted hearsay, it does not constitute a

constitutional violation that would warrant relief. Darnell Williams himself testified at trial, 

described the sequence of events, and identified persons depicted on surveillance video, including 

Baham 77 Lawrence confirmed that he spoke to several law enforcement officers and gave them 

the name Will.”78 To the extent that Lawrence gave hearsay testimony regarding Derrick Lotz

70 Woods v. Johnson, 75 F.3d 1017, 1026 (5th Cir.1996) (emphasis omitted). 
Sherman v. Scott, 62 F.3d 136, 142 n.6 (5th Cir.1995).

72 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 24.
73 Id. at-24-25.
74 Mat 29.
75 Id. at 33-34, 36-37.
76 Woodfox v. Cain, 609 F.3d 774, 814 (5th Cir. 2010).

St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 141-150.
78 M. at 149,154.

71

77
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calling a bar employee named “Austin,” this testimony was elicited by the defense and not objected 

to by the prosecution. Further, given the insignificance of the testimony and the strength of the 

prosecution’s case, Baham is not entitled to relief as to this portion of his claim.

Finally, Baham cites the testimony of Detective Robert Hurst whom he claims testified that 

Robert Lotz provided Baham’s name. As described in detail in Section B, Detective Hurst did not 

testify that Robert Lotz identified Baham as the shooter. Rather, defense counsel objected before 

Hurst could testify regarding any statement made by Robert Lotz, and the objection 

sustained.79

was

For the foregoing reasons, the denial of relief on this issue was not contrary to or an 

unreasonable application of federal law. Baham is not entitled to relief on this claim.

2. False Testimony

Baham appears to claim that Detective Robert Hurst, Detective Kevin Williams, Darnell 

Lawrence, Mitcheh Marks, Damon Harris, and Donald Oliver all testified falsely.80 Baham alleges 

that portions of the testimony of each of these witnesses was contradictory of one another, and, 

therefore, must have been false.81

A State denies a criminal defendant due process when it knowingly uses perjured testimony 

at trial or allows untrue testimony to.go uncorrected.82 To obtain relief, the petitioner-must show 

that (1) the testimony was actually false, (2) the State knew it was false, and (3) the testimony was

79 Id. at 59-60. -
80 Id. at 9-15.
81 Id.
82 Gigliov. United States, 405 U.S.150, 766 (1972); Napue v. Illinois, 360 U.S. 264, 269 (1959); Faulder 
v. Johnson, 81 F,3d 515, 519 (5th Cir. 1996).
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material.83 False testimony is ‘‘material” only if there is any reasonable likelihood that it could 

have affected the jury’s verdict.84 •

A claim of prosecutorial misconduct, including use of perjured testimony, presents a mixed 

question of law and fact.85 This court must determine whether the state courts’ rulings were

contrary to or an unreasonable application of federal law.

Again, Detective Kevin Williams testified that he spoke with Darnell Lawrence, and

86Lawrence told him the name of the shooter was “Will,” which name Williams gave to Hurst.

Williams testified that he did not know whether someone told Lawrence who shot the victim.87

Detective Hurst testified that, upon arriving at the scene, he met with Detective Williams

and learned that a possible suspect was identified as an individual known as “Will.”88 Hurst further

testified that Lawrence identified “Will” and “Pops” first to Detective Williams and then to 

Hurst.89 Hurst testified that he himself spoke to Lawrence and clarified that Lawrence was not a 

witness to the shooting but rather a witness to Baham’s entrance into the bar.90 Hurst testified that 

he was able to see the clothing Baham was wearing by viewing the video.91 He also testified that

he was not able to determine Baham’s address during the investigation because the address he had

83 Duncan v. Cockrell, 70 F. App’x 741, 744 (5th Cir. 2003); Kirkpatricks. Whitley, 992 F.2d 491, 497 (5th 
Cir. 1993).

Duncan, IQ F. App’x at 744 (citing Nobles, 127 F.3d at 415).
85 Brazley v. Cain, 35 F. App’x 390, 2002 WL 760471, at *4 n.4 (5th Cir. Apr. 16, 2002) (citing United 
States v. Emueqbunam, 268 F.3d 377, 403-04 (6th Cir. 2001); Jones v. Gibson, 206 F.3d 946, 958 (10th 
Cir. 2000); UnitedStates v. Noriega, 117 F.3d 1206, 1218 (11th Cir. 1997), United States v. Spillone, 879 
F.2d 514, 520 (9th Cir. 1989)); Thompson, 161 F.3d at 808.

St. Rec. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 32-34.
87 Id. at 38.

Id. at 52,-63-65.
Id. at 57.

90 Mat 67.
Hat 73.

84

86

88

89

'91
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was several years old and he could not determine whether Baham still resided at the address.92 As 

a result, no search warrant was executed at an address that he could attribute to Baham.93

Officer Damon Harris, Baham’s uncle, testified that he arrested Baham.94 Harris explained 

that he learned that there was a warrant for Baham’s arrest and that the warrant squad had gone to 

Baham’s grandmother’s home to arrest Baham.95 While Harris initially testified that he believed 

a search of the house was conducted, Harris admitted that he did not know whether a search of the 

grandmother’s home occurred.96 Harris further admitted that he told the warrant squad to “lay off’ 

and that he would get Baham to turn himself in.97

Donald Oliver, also known as “Diesel” and an acquaintance of the victim, testified that 

Oliver got into a fight with Baham in the bathroom of the bar earlier on the night of the murder.98 

Oliver did not recall seeing either the victim or the bouncer enter the bathroom.99 He admitted that 

three or four people separated them, but testified that the victim was not one of them.100 Oliver 

left the bar because he was angry and later learned that the victim had been murdered.101

Darnell Lawrence testified that he was working the door of the bar when the victim, who 

was a regular at the bar, told him that there was a fight in the bathroom.102 Lawrence recalled that 

one of Baham’s friends attempted to prevent Lawrence from entering the bathroom. 103 Lawrence

92 Id.
93 Id. at 74, 84.
94 Id. at 91-93.
95 Id. at 94, 97.
96 Id. at 96-97.
97 Id.
98 Id. at 133-35, 139. 
"id. at 135.

Id. at 139.
Id. at 136.
Id. at 142-44.
Id. at 144.

100

101

102

103
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claimed that he yanked the door open and found Oliver hanging Baham upside down in the 

toilet.104 Lawrence told them they had to leave. 105 Later, when Lawrence was back at the door of 

the bar, he saw the victim leave the bar as Baham re-entered,106 Baham stayed in the bar a few 

moments and then followed the victim out.107 A few seconds later, Lawrence heard four gunshots 

and went outside to find the victim on the ground.

“Pops” (Derrick Lotz) from a video depicting the shooting, 

showed the victim fall, the shooter run away, and Pops get into his vehicle.

To the extent Baham disagrees with the foregoing witnesses’ testimony and contends that 

it conflicted with other testimony and/or was not corroborated by physical evidence, the 

existence of a conflict in testimony and evidence does not make the evidence false or perjured. 

Rather, perjury is the offering of “false testimony concerning a material matter with the willful 

intent to provide false testimony, rather than as a result of confusion, mistake, or faulty 

The evidence in this case presents, at most, differing recollections or perceptions that 

require the jury to assess credibility and appropriate weight to be afforded such evidence, which 

frequently occurs at trial and which is the jury’s exclusive function to'resolve.

108 Lawrence identified the victim, Baham, and

109 According to Lawrence, the video

no

mere

in

»112memory.

Mitchell Marks testified that he did not see Baham get into a fight at the bar, but that Baham 

told him about the fight after they left. 113 Marks denied that Baham told him he was going get a

104 Id.
105 Id. at 144.

Id. at 145.
Id. at 145.
Id. at 146,
Id. at 147.
Id. at 147.
See United States v. Wall, 389 F.3d 457,473 (5th Cir. 2004) (“Wall has not established that McDowell’s 

testimony was actually false. He has merely shown that Ristau’s testimony would establish a conflict in 
the testimony, a far cry from showing that it was ‘actually false.’”), cert, denied, 544 U.S. 978 (2005).
112 United States v. Dunnigan, 507 U.S. 87, 94 (1993) (emphasis added).

St. R. Vol. 6 of 6, 7/16-18/12 Trial Tr. at 181-82.

106

107

108

109

110

111

113
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>»114gun to “smash the dude. Marks further denied returning to the bar and testified that he never

115saw Baham with a gun seconds after the murder. Marks admitted that he gave a recorded

statement to detectives that contradicted his trial testimony, but claimed he made up the statement 

because he was scared that he would be charged with the murder.116 The prosecutor read portions

of Marks’ statement wherein Marks admitted that Baham’s face was swollen and Baham told him

in .“Diesel” knocked him out and put his head in the toilet. According to the statement, Marks

»118stated that Baham said he was going to get his gun and wanted to “smash that dude. Marks

testifiedhe could not recall making the statement.119 Marks further denied making a statement

that, after Baham retrieved a gun from his grandmother’s house, he and others tried to talk Baham

120out of it. Marks testified that he did not recall making a statement that, upon returning to the

bar, he heard gunshots and that Baham jumped in the truck with Marks and “Ruffy” and that they

121 122returned to Baham’s grandmother’s house. He testified that he made up a description of a gun.

Marks denied telling bis girlfriend, while on a telephone call, that he planned on “playing dumb” 

at trial.123 The prosecution played a recording of the telephone call. 124

While Marks’ testimony was material to the State’s case, Baham has failed to prove that

the prosecution directed or procured Baham’s alleged perjured testimony. Further, the State did

not allow his untrue testimony to go uncorrected. In light of the detailed questioning by the

114 Id. at 182.
Id. at 182.
Id. at 183-186,191-192, 208. 
Id. at 188, 190.
Id. at 188.
Id. at 188, 191. '
Id. at 189.
Id at 189-190, 192.
Id. at 194.

123 Id at 195.
Id. at 202

115

116

117

118

119

120

121

122

124
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prosecutor into the statement made by Marks to detectives, there is no showing that the prosecutor 

knowingly or otherwise intended to promote false or perjured testimony. On the contrary, the 

prosecutor placed all of Marks’ inconsistent testimony before the jury during questioning and 

through the introduction of his typed and audio recorded statement.125

Based on the record and as.found by the state courts, Baham has not established that the 

witnesses presented false testimony or that the State suborned perjury through such testimony. 

The denial of relief on this issue was not contrary to or an unreasonable application of federal law. 

Baham is not entitled to relief on this claim.

3. Failure to Disclose Exculpatory Evidence

Baham also claims that the prosecution withheld exculpatory evidence in violation of 

He claims that Detective Hurst testified that he was not in possession of the clothes 

Baham was wearing at the time of the murder and did not perform gunshot residue or DNA 

testing.

126Brady.

127 He references a discrepancy in the clothing descriptions of the murderer and asserts 

the State “withheld” the name of the person who provided a different description.128 He further 

claims the State redacted from a report the names of witnesses interviewed by law enforcement on

129the night of the murder.

The State responds that Detective Hurst admitted that no scientific testing was done to 

connect Baham to the crime.130 It further argues that the jury was made aware of the discrepancies 

in clothing descriptions, that the police reports were redacted for witness safety purposes in

125 Id. at 205-06, 209-14.
ECFNo. 1-2, at 8, 11,1516. 

127 7^. at 11,16.
Id. at 11. .
Id. at 11, 15.
ECF No. 21, at 22.

126

128
129
130
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accordance with Louisiana law, and that the trial court did not abuse its discretion in failing to

131order the State to provide unredacted copies.

The United States Supreme Court has held that “the suppression by the prosecution of

evidence favorable to an accused upon request violates due process where the evidence is material

either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.»132

The duty to disclose this kind of evidence exists even though there has been no request by the 

defendant.133 The prosecution’s duty,to disclose includes both exculpatory and impeachment 

evidence.134 Brady claims involve “the discovery, after trial of information which had been known

»135to the prosecution but unknown to the defense. To prove a Brady violation, Baham must

establish that the evidence is favorable to the accused as exculpatory or impeachment, that the

136evidence was suppressed by the State, and that prejudice resulted from the non-disclosure.

Detective Hurst testified that he included a clothing description of what Baham was

137wearing in his report. He agreed that one place in his report he described the. clothing as “a

5)138. brown dicky short sleeve top, matching pants and black long sleeved shirt underneath.

However, he also included the description .from a witness who was at home looking through his

window and reported seeing a black, male running from the bar wearing a black hoodie 

sweatshirt.139 Hurst explained that they did-nothave the clothing the shooter was wearing because,

131 Id. at 22-24.
132 Brady v. Maryland, 373 U.S. 83, 87 (1963).
133 Strickler v. Greene, 527 U.S. 263, 280 (1999) (citing United States v. Agurs, 427 U.S. 97, 107 (1976)); 
Hallv. Thaler, 504 F. App’x 269, 273 (5th Cir. 2012) (citing Kyles v. Whitley, 514 U.S. 419,433 (1995)).
134 Strickler, 527 U.S. at 280 (citing United States v. Bagley, 473 U.S. 667, 676 (1985)); United States v. 
Valas, 822 F.3d 228, 236-37 (5th Cir. 2016).

Lawrence v. Lensing, 42 F.3d 255, 257 (5th Cir. 1994) (quoting Agurs, 427 U.S. at 103) (emphasis 
added); accord Reed v. Stephens, 739 F.3d 753, 783 (5th Cir. 2014).

Banks v. Dretke, 540 U.S. 668, 691 (2004) (citing Strickler, 527 U.S. at 281-82);Reed, 739 F.3d at 782. 
137 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 72-73.

Id. at 79-80.
Id. at 80-81, 89.

135

136

138

139
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at the time of the murder, they did not have a current address for Baham.140 He admitted that no 

gunshot residue testing was performed because they had nothing to test.

While Baham contends that law enforcement took clothing from his grandmother’s house 

and that it was admitted into evidence after trial,142 there is no evidence supporting his contention. 

The record does reflect a July 18, 2012, Minute Entry indicating that Baham and his counsel 

appeared for “UNSCHEDULED JUDICIAL ACTIVITY” during which the court received from 

NOPD Central Evidence and Property an itemized list of clothing including: (1) red and green 

hoodie; (2) black t-shirt: (3) blue jeans; (4) black socks; (5) Adidas tennis shoes; (6) brown boxers; 

(7) towel; (8) gray under shirt; and (9) hat.143 However, there is no evidence regarding whether 

that clothing was gathered from Baham’s grandmother’s house or whether it was the clothing 

Baham was wearing when he turned himself in on January 22, 2011. 

clearly made aware that no clothing was tested for DNA or gunshot residue.

141

144 Regardless, the jury was

It is uncontested that the names of witnesses in Detective Hurst’s Supplemental Report 

were redacted.145 According to the State, the names were redacted from the report to protect the 

safety of those interviewed. 146 Under Louisiana law, a defendant generally does not have a right 

to an unredacted police report including the names of witnesses unless the defendant demonstrates

“a peculiar distinctive reason why fundamental fairness dictates discovery of the names of these 

witnesses.”147 At trial, the trial court found that defense counsel was not entitled to the redacted

140 Id. at 74-75, 84.
141 Id. at 75, 84.

ECF No. 1-2, at 16.
St. R. Vol. 1 of 6, 7/18/12 Mins. (1 page).
See St. R. Vol. 1 of 6,1/22/11 New Orleans Police Department Report, (1 page) (indicating Bah 

arrested wearing ‘RED LONG SLEEVE SHIRT, BLUE JEANS, WHITE SHOES.”).
H5See St. R. Vol. 1 of 6, 7/15/11 Inventory of Discovery; St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 82 

ECF No. 21, at 23.
147 State v. Weathersby, 29 So. 3d 499 (La. 2010) (“Simply stating ‘this is a murder case’ and defendant 
should ‘have the benefit of eyewitnesses who can articulate who were the aggressors’ does not constitute a

142 )
143

144
am was

146
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148 It is clear from the record that the defense had the redacted report and utilized the 

alternate clothing description and the video surveillance in an attempt to exonerate Baham. Thus, 

Baham has not shown that prejudice resulted from the non-disclosure of the name of the witness 

who gave the alternate clothing description or any or any other witness’ name that was redacted. 

Denial of relief on this issue was not contrary to or an unreasonable application of federal law. 

Baham is not entitled to relief on this claim.

names.

4. Vouching for Witness Credibility

Baham generally alleges that the prosecution vouched for the credibility of its witnesses. 

However, his only allegation regarding this claim is that the prosecution attacked defense counsel 

and attacked the failure to call Baham’s grandmother as a witness.

A prosecutor cannot vouch for a witness’ credibility because it implies that he has 

additional personal knowledge about the witness which he has garnered from an extrajudicial 

investigation.151 Neither, action of which Baham complains, however, constitutes vouching for the 

credibility of a witness. Further, a review of the trial transcript shows that the prosecution did -not 

vouch for the credibility of any witness.

The denial of relief on this issue was not contrary to or an unreasonable application of 

federal law. Baham is not entitled to relief on this claim.

149

150

peculiar distinctive reason why fundamental fairness dictates discovery of the names of these witnesses. 
This is especially so given the State’s and this Court's concern for the witnesses’ safety.”)
148 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 82-83.

ECFNo. 1-2, at 8, 16.
Id. at 16.
United States v. Ajaegbu, 139 F.3d 898 (5th Cir.1998) (per curiam ) (citing United States v. Carter 953 

F.2d 1449,1460 (5th Cir.1992)).
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B. Claim Two: Violation of Right of Confrontation152

Baham claims his confrontation rights were violated when he was not allowed to cross- 

examine certain witnesses. Baham claims that the State introduced the statement of Robert Lotz 

through the testimony of Detective Hurst, violating his right to confront and cross-examine Robert 

Lotz. He farther contends that he was denied the right to confront Dr. Cynthia Gardner, the 

forensic pathologist who performed the autopsy, because the State called a different coroner to 

testify regarding the contents of the report.

In opposition, the State contends that Detective Hurst never explicitly testified that Robert 

Lotz gave him the name “Will” as the perpetrator. Even if he had, the State continues, 

was harmless. As for Baham’s inability to examine the coroner who conducted the autopsy, the 

State contends that the United States Supreme Court has not determined whether an autopsy report 

is testimonial for purposes of the right to confrontation. Even if the report were testimonial, the 

State argues that it is unlikely the testimony contributed to the verdict as the only issue in dispute 

was identity of the perpetrator. Thus, any error was harmless.

The trial court, in addressing the issue regarding Robert Lotz, found no violation of the 

confrontation clause, although it did not address the coroner testimony.153 It found that Baham 

failed to identify any State witnesses at trial that he was not permitted to cross-examine, and that 

he was at liberty to subpoena any witnesses he wished to call to testify at trial.

Fourth Circuit found that the issue was not reviewable under La. CODE Crim. Proc. art. 930.4(C) 

because Baham did not raise it on direct appeal and that he was free to subpoena witnesses for

any error

154 The Louisiana •

152 Baham refers to this issue as “ISSUE FOUR.” ECF No. 1-2, at 17.
153 St. R. Vol. 1 of 6, 9/12/16 Ruling at 2.
154 Id.
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trial. The Louisiana Supreme Court found Baham failed to meet his post-conviction burden of 

proof, citing La. CodeCrim. Proc. art 930.2.155

The Confrontation Clause provides that, “[i]n all criminal prosecutions, the accused shall 

enjoy the right... to be confronted with the witnesses against him.”156 This right ensures reliability 

of the evidence by requiring statements under oath, submission to cross-examination, and the

opportunity for the jury to assess witness credibility. 157 The Supreme Court has long held that

testimonial statements, those statements made for the purpose of establishing or proving a

particular fact, are ^admissible in criminal prosecutions, unless the declarant is unavailable for/

trial and the defendant had a prior opportunity for cross-examination.

Confrontation Clause prohibits (1) testimonial out-of-court statements; (2) made by a person who

158 Simply put, “the

does not appear at trial; (3) received against the accused; (4) to establish the truth of the matter 

asserted; (5) unless the declarant is unavailable and the defendant had a prior opportunity to 

examine him.”159

cross

However, the Confrontation Clause does not prohibit the admissibility of non-testimonial

160 It applies only to ‘“witnesses’ against the accused . . . those who ‘bearstatements.

>”161testimony[,] , and only testimonial statements “cause the declarant to.be a ‘witness’ within the

-»162meaning of the Confrontation Clause. “It is the testimonial character of the statement that

155 State ex rel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-KH-0207, 8/31/18. 
U.S. Const, amend. VI.
California v. Green, 399 U.S. 149, 158, 90 S. Ct. 1930, 26 L. Ed. 2d 489 (1970).
Crawford v. Washington, 541 U.S. 36, 59 & 68-89, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).
United States v, Gonzales, 436 F.3d 560, 576 (5th Cir. 2006).
Davis v. Washington, 547 U.S. 813, 821, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006).
Crawford, 541 U.S. at 51, 124 S. Ct, 1354.
Davis, 547 U.S. at 821, 126 S. Ct. 2266.

156
157
158
159
160
161
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separates it from other hearsay that, while subject to traditional limitations upon hearsay evidence, 

is not subject to the Confrontation Clause.”163v

A Confrontation Clause claim presents a mixed question of law and fact.164 Therefore, this 

court must defer to the state courts’ decision rejecting the claim unless petitioner demonstrates that 

the decision was “contrary to, or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United States.”165

Here, there simply was no violation. At trial, when asked how he developed Baham 

suspect, Hurst testified, “By speaking - initially we developed Will. We knew Will. We were 

provided with the name Will. We spoke with Robert Lotz- ... and he advised us that Will’s- 

.”166 Defense counsel then objected.167 After an unrecorded sidebar during which the objection 

was sustained, the prosecution asked Hurst to focus on Darnell Williams and Derrick Lotz.168 

Hurst explained that Derrick Lotz identified Baham from a six-pack line up. 

again testified the Derrick Lotz identified Baham as the shooter.170 It is clear from the record that 

Hurst did not testify that Robert Lotz gave the police Baham’s name as the perpetrator or identified 

him as the perpetrator.

Even if there were a Confrontation Clause violation, multiple witnesses as well as the 

physical evidence implicated Baham as the perpetrator of the crime. Lawrence testified that he 

witnessed Baham follow the victim out of the bar.171 Seconds later, he heard gunshots and then

as a

169 Upon recall, Hurst

163 Id.
164 Fratta v. Quarterman, 536 F.3d 485, 499 (5th Cir. 2008). 

28 U.S.C. § 2254(d)(1).
St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 59.

165
166
167 Id.
168 Id. at 60.
169 Id.
170 Id. at 223. 

Id. at 145.171
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found the victim on the ground.172 He identified Baham from the video of the shooting, 

testified that he gave the detective the name “Will.

173 He

9*174 The State also presented the statement of 

Mitchell Marks from May 2011, during which he identified Baham as the shooter, as well as a jail 

telephone call between Marks and his girlfriend during which Marks stated he planned to “play

dumb” at trial.175

The State also presented powerful testimony from Gregory Pelfrey, who testified that, 

while Pelfrey, Baham and other defendants were waiting in a holding cell in the courthouse for 

hearings on November 4, 2011, Baham openly admitted to the other defendants that he committed 

a murder but that the gun was in the river, 

key witness was his acquaintance and that he did not plan to show up for court.177 Pelfrey also 

heard Baham say that the witness was around the corner when Baham shot the victim so there 

no way he could have seen Baham commit the murder.178 Pelfrey testified that he saw Baham give 

his counsel apiece of paper that either was a writing or drawing related to the witness’ sight line.. 

Pelfrey completed a grievance form detailing the information when he returned to jail, 

the State introduced multiple surveillance videos throughout the trial so the jury was able to 

determine if Baham was the murderer.

176 According to Pelfrey, Baham told the others that a

was

179

180 Finally,

Baham also raises a Confrontation Clause claim with regard to the coroner testimony. Dr. 

Cynthia Gardner’s autopsy report of the victim was reviewed and interpreted by Dr. Sandomirski

172 Id. at 145-46.
Id. at 147.
Id. at 154.
Id. at 183-85, 188-90,194, 202, 206, 209-14. 
Id. at 236, 239, 241, 247, 251, 253, 255.
Id. at 240.
Id. at 241.
Id. at 254-55.
Id. at 243-44, 256.
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176
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181because Dr. Gardner was out of the country. Dr. Sandomirski testified that the victim’s cause

of death was multiple gunshots to the head and chest and that the injuries were not survivable. 

She testified that the manner of death was classified as a homicide.183 Defense counsel elected not

182

to cross-examine the witness.184

The Supreme Court did not specifically define testimonial or nontestimonial in Crawford. 

It did make clear that the Confrontation Clause was concerned with “testimony,” which “is 

typically [a] solemn declaration or affirmation made for the purpose of establishing or proving 

some fact,” and noted that “[a]n accuser who makes a formal statement to government officers 

bears testimony in a sense that a person who makes a casual remark to an acquaintance does 

“[WJhatever else the term covers, it applies at a minimum to prior testimony at a 

preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.

The Supreme Court expanded the definition of testimonial statements to include statements 

that are “functionally identical to live, in-court testimony” in Melendez-Diaz v. Massachusetts}*1 

Circuit Courts are split on whether autopsy reports are testimonial or not.188 Thus, there-is no 

clearly established law by the United States Supreme Court that would require Dr. Gardner to

Even if the autopsy report were testimonial under clearly

>U85not.

»186

189testify regarding the autopsy.

181 St. R. Yol. 2 of 6, 7/16-18/12 Trial Tr. at 118-121.
Id. at 120.
Id. at 120-21.
Id. at 121.
Crawford, 541 U.S. at 51.
Id. at 68.
Melendez-Diaz v. Massachusetts, 557 U.S. 305, 310-11 (2009).
See e.g. United States v. James, 712 F.3d 79, 88 (2d Cir. 2013) (deciding that the autopsy report at issue 

was not testimonial “because it was not prepared primarily to create a record for use at a criminal trial.”) 
(footnote omitted); United States v. Ignasiak, 667 F.3d 1217, 1231 (11th Cir. 2012) (concluding admission 
of autopsy reports through medical examiner who did not conduct or observe the autopsies, violated 
Confrontation Clause)

See Murray v Cain, Civ. No. 15-0827-BAJ-EWD, 2019 WL 141744, at *7 (M.D. La. Mar. 3, 2019); 
Green v. Cain, Civ. No. 14-2073, 2016 WL 6477038, at *14 (E.D. La. May 13, 2016) (the state courts’

182
183
184
185
186
187
188
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established law, a Confrontation Clause violation is subject to a harmless error analysis. 

Harmlessness depends on whether an error caused actual prejudice in that it “had substantial and 

injurious effect or influence in determining the jury’s verdict, 

under Brecht, petitioner (not the State) has the burden of demonstrating that the 

harmless.

190

»191 To obtain federal habeas relief

error was not
192

No one contested that fact that the victim died from gunshot wounds. Baham’s defense 

was that he was not the perpetrator. Neither the autopsy report nor Dr. Sandomirski offered any 

information about the identity of the perpetrator. Baham has not shown that any error in the 

admission of Dr. Sandomirski’s testimony had a substantial and injurious effect or influence in 

determining the jury’s verdict.

For these reasons, any error was harmless error and the state courts’ denial of relief was

neither contrary to, nor an unreasonable application of, Supreme Court precedent. Baham is not

entitled to relief on this issue.

C. Claim Three: Sequestration of Jurors/Right to Present a Defense193

Baham claims the trial court violated his right to a fair trial when-it failed to sequester the

194jurors pursuant to La. Code Crim. Proc. art. 791. He further claims that the trial court allowed

denial of claim relating to inopportunity to cross-examine the doctor who performed the autopsy on the 
victim was not error given the absence of clearly established law relating to the Confrontation Clause’s 
application to autopsy report by non-testifying experts), Order adopting report and recommendation, 2016 
WL 6441232 (E.D. La. Nov. 1, 2016)

Davis v. Ayala, 576 U.S. 257,270, 135 S. Ct. 2187,2199 (2015); Fryv. Pliler, 551 U.S. 112,120(2007). 
Brechtv. Abrahamson, 507 U.S. 619, 637-638 (1993) (citing Kotteakos v. United States, 328 U.S. 750, 

776 (1946)).
Id. at 637; see Basso v. Thaler, 359 F. App’x 504, 509 (5th Cir. 2010) {Brecht places the burden on the 

habeas petitioner to prove the error was not harmless).
Baham refers to this issue as “ISSUE SIX: Trial court abused its discretion.” ECF 1-2, at 21. Among 

his claims, Baham again argues that the State withheld evidence by redacting names of witnesses in its 
police reports provided to defense counsel. As the court has previously addressed this issue above, it will 
not readdress it.

In Louisiana, “[i]n noncapital cases, the jury shall be sequestered after the court’s charge and may be

190

191

192

193

194
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the State to direct a verdict by fraud by forcing Derrick Lotz and Mitchell Marks to testify 

defense- counsel’s objection without giving the witnesses immunity, in violation of their Fifth 

Amendment right against self-incrimination.195 Baham generally argues that the trial court 

interfered with his right to present a defense.

The State responds that Baham’s sequestration claim under state law is not cognizable, and 

there was no violation of article 791.197 It further argues that Baham fails to cite to any federal 

law supporting his claim that the trial court acted unreasonably in failing to sequester the jury.

As to the claims relating to the testimony of Marks and Derrick Lotz, the State argues that it is 

entitled to call the witnesses necessary to meet its burden of proof and that it was not required to 

give either witness immunity as it did not ask any questions that would violate either witness’ Fifth 

Amendment privilege.

over

196

198

199 It further argues that neither witness was a suspect in the case, so the 

Fifth Amendment right against self-incrimination was not applicable.200 The State claims that it 

questioned both witnesses about their prior statements and properly impeached them with their 

previous statements.201

The trial court rejected these arguments when raised in Baham’s application for post­

conviction relief:

Defendant’s sixth claim alleges that this court abused its discretion in failing 
to sequester the jury in accordance with La. C.Cr.P. Art. 791. However, because 
the defendant was not charged with a capital crime there was no requirement that 
the jury be sequestered. Nor was there a request by the defendant to sequester the

sequestered at any time upon order of the court.” LA. CODE CRIM. PROC. art. 791(C)
195 ECFNo, 1-2, at 22-24.
196 Id. at 21, 24.

ECFNo. 21, at28-29. 
Id. at 29..

197

198

199 Id..
200 .Id.
201 Id.
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jury. This Court did not believe any reason existed to warrant a sequestered jury.
This allegation is without merit.202

The trial court did not address Derrick Lotz, but with regard to Marks found:

Defendant further complains that Mitchel Marks’ statement was read to the 
jury in violation of Mr. Marks’ Fifth Amendment right. Mr. Marks made a prior 
statement to an investigator and then told his girlfriend that he was going to play 
dumb at trial. Mr. Marks cannot refuse to testify in another defendant’s trial based 
on the Fifth Amendment when his statement or testimony does not implicate him 
in a crime. Additionally, this Court proceeded with great caution during the 
questioning of Mr. Marks to ensure that the State’s questions did not implicate him 
in any criminal activity.203

The Louisiana Supreme Court found that Baham did not meet his burden of proof.204

With regard to Baham’s argument that the state courts’ denial of relief violated Louisiana
i

law relating to sequestration of jurors, Baham was not charged with a capital crime. Thus, jury 

sequestration was not required by state law. Further, Baham does not show that either party 

requested that the jury be sequestered. More significantly, this claim cannot support federal habeas 

relief. A federal court does “not sit as [a] ‘super’ state supreme court in a habeas corpus proceeding 

to review errors under state law.”205 In short, federal habeas review does not lie for errors of state 

law.206

even

Under federal law, to warrant relief, a petitioner must show that the refusal to sequester the 

jury resulted in a substantial likelihood of prejudice.207 Baham has neither alleged nor provided 

any evidence that the jury was exposed to outside influences or that the failure to sequester the

202 St. R. Vol. 1 of 6, 9/12/16 Ruling at 2-3.
Id.vXl.
State exrel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, 8/31/18 La. Sup. Ct. Order, 17-KH-0207. 
Wilkerson v. Whitley, 16 F.3d 64, 67 (5th Cir.1994) (quotation omitted);.
Swarthout v. Cooke, 562 U.S. 216, 219 (2011); jee Estelle v. McGuire, 502 U.S. 62, 67-68 (1991) (“[I]t 

is not the province of a federal habeas court to reexamine state-court determinations on state-law 
questions.”); see also Hogue v. Johnson, 131 F.3d 466, 506 (5th Cir. 1997) (a disagreement as to state law 
is not cognizable on federal habeas review).

United States v. Greer, 806 F.2d 556, 557-58 (5th Cir. 1986) (citation omitted).

203

204
205
206

207
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jury otherwise interfered with his right to a fair trial, 

decision was an unreasonable application of or contrary to of Supreme Court precedent.

Baham’s argument that the trial court allowed the State to direct a verdict by fraud by

208 He has not shown that the state courts’

allowing Denick Lotz and Mitchell Marks to testify over defense, counsel’s objection without 

requiring the State to give them immunity similarly fails. Before the testimony of Derrick Lotz 

and Mitchell Marks, defense counsel objected. 209 With the jury removed from the courtroom, the

trial court explained that the issue was whether any questions would trigger a Fifth Amendment 

The prosecution explained that Marks was subpoenaed due to his knowledge of what 

took place on the evening of the shooting.

210privilege.

211 The prosecutor stated that it had “absolutely no 

information whatsoever that would inculpate [Marks] in the murder” and absolutely did not intend

on pursuing any sort of principal or conspiracy theory as to Marks, 

consider giving Marks immunity because he had not made any statements inculpating himself.213 

The trial court advised it would be the “gatekeeper” and determine whether any question would 

violate the witnesses’ Fifth Amendment rights and disallow questioning on a question by question 

The trial court reiterated that it would not require Marks to answer questions

212 The State said it would not

214basis, as necessary.

208 SeeGoudeauv. Cain, Docket No. 16-cv-732, 2017 WL 946726, at *6 (W.D. La. Jan. 18, 2017) (citing 
Lathers v. Cain, 2011 WL 1793274 (M.D. La. Apr, 7, 2011)), Order adopting report and recommendation, 
2017 WL 951632 (Mar. 8, 2017), certificate of appealability denied, 17-30259 (5th Cir. Feb. 6, 2018); 
Howard v. Warden, Louisiana State Penitentiary, Civ Action No. L14-CV-00514, at *12 (W.D. La..June 
18, 2015) (petitioner failed to demonstrate a constitutional claim for habeas relief where he neither alleged 
nor showed “his trial atmosphere was utterly corrupted by press coverage or that his trial was rendered 
fundamentally unfair by any discussion or misconduct by the jurors during jury recesses”), certificate of 
appealability denied, 15-30586 (5th Cir. Sept. 16, 2016).

St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 101-03.
Id. at 103,
Id. at 104-05.

209

210

211

212 Id. at 104.
213 Id.
214 Id. at 106-11.
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that would violate his Fifth Amendment privilege.215 After reviewing Marks’ statement, the trial 

court again stated it would not allow the State to ask questions that infringed upon Marks’ right to 

remain silent.216

As for Derrick Lotz, the prosecution explained it intended to ask him everything he 

observed the night of the murder.217 The trial court similarly ruled that, while Lotz had been placed 

on the scene by video surveillance and witnesses, Lotz did not have Fifth Amendment privilege 

not to testify and he would prevent him from answering any question that might violate the 

privilege. 218 Defense counsel objected to the rulings as to both witnesses.219

Neither Derrick Lotz nor Marks were suspects in the murder and-the State had no intention

of charging them in the murder. Upon questioning them, the State asked them about the statements

they had given to law enforcement identifying Baham as the shooter, and properly impeached their 

testimony when they both claimed to have lied previously. None of the questions posed to either 

of those witnesses implicated their rights against self-incrimination. Baham has not demonstrated 

a violation of applicable federal constitutional law by the trial court’s rulings regarding these 

witnesses’ testimony.

As for his claim that the trial court interfered with his right to present a defense, under 

federal law, a defendant has a constitutional right to present a complete defense.

Constitution guarantees criminal defendants a meaningful opportunity to present a complete 

defense, this right is not absolute.221 Broad latitude is granted to states to establish rules excluding

220 While the

215 Id. at 109-11.
216 Id..
217 Id. at 112.

Id. at 113-14.
■Id. at 114-15.
Taylor v. Illinois, 484 U.S. 400, 408 (1988).
Holmes v. South Carolina, 547 U.S. 319, 324 (2006).

218

219

220

221
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evidence from criminal trials.222 The Supreme Court has “[o]nly rarely . . . held that the right to 

present a complete defense was violated by the exclusion of defense evidence under a state rule of 

evidence.”223 The Court has instead recognized that the Due Process Clause does not guarantee 

the right to introduce all evidence the defendant deems relevant, because the right to present even 

relevant evidence is not “absolute.”224 The right to present a complete defense is not “an unfettered 

right to offer testimony that is incompetent, privileged, or otherwise inadmissible under standard 

rules of evidence. »225

While the trial court allowed Marks and Derrick Lotz to testify, those rulings, which did

not violate the witnesses’ Fifth Amendment .right against self-incrimination, did not impact 

Baham’s right to present his mistaken identity/actual innocence defense. The defense attempted

to bolster the testimony of Marks by., eliciting testimony that the statement he gave to Detective

Darling was uncounseled and coerced, because Marks was afraid that law enforcement would

attempt to charge him with the murder.226 Similarly, the defense elicited testimony from Derrick'

Lotz that his family pressured him to talk to detectives and that the detectives threatened to- arrest

him if he did not give a statement.227 Derrick Lotz also appeared to suggest that his uncle, Robert 

Lotz, appeared on the surveillance video rather than Derrick Lotz.228 Baham also effectively

presented his defense through the cross-examination and attempt to discredit certain State’s

witnesses.

222 Id:, Nevada v. Jackson, 133 S. Ct. 1990,1992 (2013). 
Jackson, 133 S. Ct. at 1992 (citations omitted). 
Montana v. Egelhoff, 518 U.S. 37, 42 (1996).
Taylor, 484 U.S. at 410.
St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 217-20.
Id. at 169-170.
Id. at 171.
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While the defense was unable to identify, and thus call at trial, a witness who gave a 

different clothing description of the alleged perpetrator, that limitation did not effectively prevent 

him from presenting his defense. The jury heard evidence that Detective Hurst was given two 

different clothing descriptions, both of which Detective Hurst documented in his report, and the 

jury was able to view the clothing Baham was wearing from the video surveillance evidence.229 

Additionally, the video surveillance was played many times throughout the trial and defense 

counsel questioned the witnesses about the identities* of the persons depicted on the videos230 

After hearing all the testimony and viewing the evidence, the jury apparently found more credible 

the evidence that contradicted Baham’s misidentification/actual innocence defense.

Accordingly, Baham has not shown that the state courts’ determination was contrary to, or 

an unreasonable application of, clearly established Supreme Court precedent. He is not entitled to

federal habeas relief on these claims.

D. Claim Four: Effective Assistance of Counsel231

Baham generally alleges that he was denied effective assistance of counsel.232 He,

however, makes no arguments about either his trial or appellate counsel performing deficiently. 

Rather, as the State points out, the entirety of his claim is identical to his previous claim relating 

to the trial court’s abuse of discretion.233

229 Id. at 72-73, 75, 79-81, 89.
Id. at 47-50, 54-59,146-49,159-60,229.

231 Baham refers to this claim as "ISSUE SEVEN” in his habeas petition. EOF No. 1-2, at p. 24.
ECF No. 1-2, at 24-25.

233 ECF No. 21, at 30.
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Baham must present more than a presumptive, conclusory assertion to establish a claim for 

ineffective assistance of counsel.234 He has not, and therefore, is not entitled to relief for that 

reason alone.235

Before the state courts, however, Baham did raise specific claims of ineffective assistance 

of trial and appellate counsel. In this case, he has referred to his ineffective assistance of counsel 

claim as “ISSUE SEVEN,” which, in his application for post-conviction relief, alleged only 

ineffective assistance of trial counsel.236 As he does not refer to “ISSUE EIGHT” which alleged
t

ineffective assistance of appellate counsel,237 1 will not address that issue.

In his post-conviction application, Baham claimed in issue seven that he was denied 

effective assistance of counsel when his trial counsel: (1) failed to file a motion to quash the bill 

of information charging him with second degree murder; (2) failed to request discovery, 

investigate the case, and inadvertently admitted Baham’s guilt to the jury through stipulations 

related to Pelfrey; (3) failed to prepare a defense of innocence; and (4) failed to seek funding for 

DNA or gunshot residue testing of clothing taken from his grandmother’s home.

The state trial court found that Baham’s claim regarding the failure to file a motion to quash 

was meritless as he was charged by a bill of indictment.239 Jt also found that defense counsel did 

not stipulate to the truthfulness or trustworthiness of Pelfrey’s statement or testimony, but rather

238

234 Green v. Johnson, 160 F.3d 1029, 1042 (5th Cir. 1998) (“Mere conclusory allegations in support of a 
claim of ineffective assistance of counsel are insufficient to raise a constitutional issue.”).
235 Miller v. Johnson, 200 F.3d 274, 282 (5th Cir. 2000); accord United States v. Holmes, 406 F.3d 337, 
361 (5th Cir. 2005) (“To succeed on [an] ineffective assistance claim, [a petitioner] bears the burden of 
demonstrating that counsel’s performance was deficient and that the deficient performance prejudiced his 
defense. [A petitioner] cannot escape this burden merely by stating his conclusion.”).

ECFNo. 1-2, at 24; St. R. Vol, 1 of 6,2/18/16 Memorandum of Law in Support of Application for Post- 
Conviction Relief, at 27-32.

St. R. Vol. 1 of 6, 2/18/16 Memorandum of Law in Support of Application for Post-Conviction Relief 
at 32-34.

Id. at 31.
St. R. Vol. 1 of 6, 9/12/16 Ruling at 3.
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defense counsel cross-examined Pelffey and the jury determined his credibility.240 The trial court 

found that the record contradicted Baham’s claim that defense counsel failed to request discovery 

and investigate the case.241 As for the failure to seeking funding for DNA and gunshot residue 

testing, the trial court found that testing the clothing and presentation of the result to the jury may 

not have changed the outcome of the trial 242 The court explained that Baham had traveled to

Houston after the shooting and that the clothing could have been cleaned or replaced with new

243items by the time it was collected. Ultimately, the Louisiana Supreme Court denied Baham’s

related writ application denying relief for Baham’s failure to meet his post-conviction burden of

244proof under La. Code Crim. Proc art. 930.2.

245The issue of ineffective assistance of counsel is a mixed question of law and fact. Thus

under the AEDPA, this court must determine whether the state courts’ denial of relief was contrary

to or an unreasonable application of Supreme Court precedent.

The United States Supreme Court established a two-part test for evaluating claims of

ineffective assistance of counsel, requiring petitioner to prove both deficient performance and

246resulting prejudice. The Supreme Court first held that “the defendant must show that counsel’s

»247representation fell below an objective standard of reasonableness. Second, “[t]he defendant

must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the

»248result of the proceeding would have been different.

240 Id.
241 Id.
242 Id. at 3-4.
243 Id.
244 State exrel. Baham, 251 So. 3d at 1069; St. Rec. Vol. 6 of 6, La. Sup. Ct. Order, 17-KH-0207, 8/31/18. 
245 Stricklandv. Washington, 466 U.S. 688, 698 (1984); Clarkv. Thaler, 673 F.3d 410,416 (5th Cir. 2012); 
Woodfox v. Cain, 609 F.3d 774, 789 (5th Cir. 2010).

466 U.S. at 697 
Id at 687-88.
Id. at 694; United States v. Kinder, 167 F.3d 889, 893 (5th Cir. 1999).
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In deciding ineffective assistance of counsel claims, a court need not address both prongs 

of the conjunctive Strickland standard, but may dispose of such a claim based solely on a 

petitioner’s failure to meet either prong of the test.249 A habeas corpus petitioner “need not show 

that ‘counsel’s deficient conduct more likely than not altered the outcome in the case.’ . . . But it 

is not enough under Strickland, ‘that the errors had some conceivable effect on the outcome of the 

proceeding. >„250

On habeas review, the United States Supreme Court has clarified that, under Strickland, 

“[t]he question is whether an attorney’s representation .amounted to incompetence under prevailing 

professional norms, not whether it deviated from best practices or most common custom.”251

“Even under de novo review, the standard forjudging counsel’s representation is a most deferential 

The courts must therefore apply the “strong presumption” that counsel’s strategy and 

defense tactics fall “within the wide range of reasonable professional assistance.

Federal habeas courts presume that litigation strategy is objectively reasonable unless 

clearly proven otherwise by the petitioner.

”252one.

”253

254 “It is all too tempting to second-guess counsel’s 

assistance after conviction or adverse sentence.”255 In assessing counsel’s performance, a federal 

habeas court must make every effort to eliminate the distorting effects of hindsight, to reconstruct 

the circumstances of counsel’s challenged conduct, and to. evaluate the conduct from counsel’s

249 Kimler, 167 F.3d at 893. '
Motley v. Collins, 18 F.3d 1223, 1226 (5th Cir. 1994) (citation omitted) (quoting Strickland, 466 U.S. 

at 693); Harrington, 562 U.S. at 112 (Strickland requires a “substantial” likelihood of a different result, not 
just “conceivable” one,)
251 Harrington, 562 U.S. at 105.
252 Id
253 Strickland, 466 U.S. at 690.

Id. at 689; Geiger v. Cain, 540 F.3d 303,309 (5th Cir. 2008); Moore v. Johnson, 194 F.3d 586, 591 (5th 
Cir. 1999).
255 Harrington, 562 U.S. at 105.

250

254
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perspective at the time of trial.256 Tactical decisions, when supported by the circumstances, are 

objectively reasonable and do not amount to unconstitutionally deficient performance.257

1. Failure to File a Motion to Quash

Baham claims his counsel failed to file a motion to quash the bill of information charging 

him with second degree murder. He claims he was required to be charged by a bill of indictment 

issued by a grand jury.258

Louisiana law provides that prosecutions for offenses that are punishable by life 

imprisonment, such as second degree murder, or death, shall be instituted by indictment by a grand 

jury.239 The record reflects that Baham was in fact charged by a bill of indictment.260 Thus, there

was no need for counsel to file a motion to quash, and a motion to quash would have been meritless.

Counsel does not act deficiently when he fails to file a meritless motion.261 B.aham is not entitled

to relief as to this claim.

2. Pelfrey’s Testimony

Baham claims his trial counsel admitted Baham’s guilt through the stipulations relating to 

Pelfrey. He claims his counsel should have required the prosecution to “authenticate” Pelfrey’s

262testimony.

256 Strickland, 466 U.S. at 689; Neal, 286 F.3d at 236-37; Clark v. Johnson, 227 F.3d 273,282-83 (5th Cir. 
2000), cert, denied, 531 U.S. 1167 (2001).
257 Lamb v. Johnson, 179 F.3d 352, 358 (5th Cir. 1999), cert, denied, 528 U.S. 1013 (1999) (citing Sector 
v. Johnson, 120 F.3d 551, 564 (5th Cir. 1997); Mann v. Scott, 41 F.3d 968, 983-84 (5th Cir. 1994)).

St. R. Vol. 1 of 6, 2/18/16 Memorandum of Law in Support of Application for Post-Conviction Relief, 
at 28-29.

La. Code Crim. Proc. art. 382(A).
St. R. Vol. 3 of 6, 1/17/11 Bill of Indictment.
Johnson v. Cockrell, 306 F.3d 249, 255 (5th Cir. 2002) (concluding that counsel is not required to make 

futile motions or frivolous objections); Smith v. Puckett, 907 F.2d 581, 585 n.6 (5th Cir. 1990) (“Counsel 
is not deficient for, and prejudice does not issue from, failure to raise a legally meritless claim.”); Koch v. 
Puckett, 907 F.2d 524, 530 (5th Cir. 1990) (“[C]ounsel is not required to make futile motions or 
objections.”).

St. R. Yol. 1 of 6, 2/18/16 Memorandum of Law in Support of Application for Post-Conviction, Relief,

258

259

260

261

262
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Gregory Pelfrey testified that he had a court date on November 4, 2011, in Section L.263

He sat in a cell with other defendants who were waiting for their cases to be called.264 Pelfrey

identified Baham as one of the defendants in the cell with him 265 Pelfrey testified that other

defendants began questioning Baham about his case and that Baham stated that he was charged

with murder but that the prosecution had no evidence.266 Pelfrey recalled that Baham openly

admitted that he had committed the murder and said the gun had been thrown in the river.

According to Pelfry, Baham said that one of the-key witnesses was an acquaintance from the

neighborhood and that he was not going to show up to court 268 Baham said that the witness was

around the corner and could not have seen him kill the victim.269 He advised that his attorney’s

name was John Fuller and that his court date was re-set for December 15, 2011.27° Baham advised
*

that he was housed in A-l in Orleans Parish prison and had been in jail for nine months.

Pelfrey went back to his cell, he handwrote a grievance form and gave it to a guard a few days 

later.272 Pelfrey identified a typed version by the Sheriffs Department of his statement and 

testified that it was memorialized word for word.273 Defense counsel did not object to the 

admission of the typed statement.274 Pelfrey stated that had never spoken to law enforcement about 

Baham and that he left Orleans Parish for Kansas on January 12, 2012.275 Pelfrey testified that he

267

271 When

at 29.
263 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 237. 

Id. at 237-38.
Id. at 238-39, 247.
Id. at 239-40, 251.
Id. at 240, 241,251,253,255.
Id. at 240.
Id. at 241, 254-55.
Id. at 241-42, 247,256.

271 Id. at 243-44, 246.
Id. at 243.

273 Id. at 245-46.
Id. at 245.

275 Id. at 246.

264

265

266

267

268

269

270
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had already been sentenced on his case and that no one offered him anything in exchange for his 

testimony.276 He stated that he had learned a few days before Baham’s trial that he was subpoenaed 

to testify.277 Pelfrey admitted he had never met Baham before November 4, 2011.278 On cross- 

examination, Pelfrey testified that he saw Baham hand defense counsel a piece of paper that Baham 

had drawn or written about the witness’ line of sight.

After Pelfrey finished testifying, the parties stipulated that on November 4, 2011, both 

Pelfrey and Baham were in Section L for hearings on motions.

Baham was on the Section L docket for December 15,2011. 

was housed in Orleans Parish Prison A-l 282

279

280 They further stipulated that

281 Finally, they stipulated that Baham

Where a stipulation is a concession of facts which the State could have easily established 

at trial and no advantage would have inured to a petitioner had counsel refused to enter the 

stipulation, counsel is not ineffective when he enters into such a stipulation.283 

prosecution could have easily established that both Pelfrey and Baham were on the docket for 

November 4, 2011, and that Baham, was on the docket for December 15, 2011. In fact, the Docket 

Master and the minutes included in the record indicates that Baham was set for hearing on both 

days and that his November 4, 2011 hearing was continued on that date until December 15, 

The State could have presented similar evidence that Pelfrey was on the docket for

Here, the

2842011.

276 Id at 245.
277 Id.
278 Id. at 246, 252.

Id. at 254-55, 265. 
Id. at 266.
Id at 266-67.
Id at 267.

• 279

280

281

282

283 See Berry v. King, 765 F.2d 451, 454-55 (5th Cir. 1985); McGee v. Cain, Civ. No. 06-11360, 2007 WL 
4591227, at *12 (E.D. La. Dec. 26, 2007); Parker v. 24th Judicial District Court, Civ. No. 06-10551 2007 
WL 2893852, at *6 (E.D. La. Sept. 27, 2007).

St. R. Vol, 1 of 6, 7/28/17 Docket Master at 1; id., 11/4/11 Mins, (one page); id., 12/15/11 Mins, (one284

page).
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‘“A defendant who alleges a failure to investigate on the part of his counsel must allege 

with specificity what the investigation would have revealed and how it would have altered the

? >>288outcome of the trial. A petitioner cannot show prejudice as to a claim that his counsel failed 

to investigate without adducing what the investigation would have shown.289 To prevail on such a 

claim, petitioner must provide factual support showing what exculpatory evidence further

290investigation would have revealed.

As an initial matter, Baham’s claim that his counsel failed to request discovery is patently 

false. The record reveals that defense counsel filed a motion for bill of particulars, discovery and 

inspection, and a motion to compel.291 The State responded to the request for discovery and an 

inventory of discovery was provided to defense counsel, with both documents signed by the

292prosecutor and defense counsel.

Baham also failed to establish that counsel’s investigation was inadequate in any respect. 

In fact, he presented no evidence whatsoever as to what investigative steps counsel actually 

took.293 Without such evidence, he cannot show that counsel performed deficiently. While Baham

claims that defense counsel failed to seek funds to have his clothing tested for gunshot residue or

DNA, as the state trial court explained, Baham fled to Houston after the murder and was missing 

for days during which time any clothing could have been cleaned or replaced by the time it was

288 Moawad v. Anderson, 143 F.3d 942, 948 (5th Cir. 1998) (emphasis added, citation omitted); accord 
Druery v. Thaler, 647 F.3d 535, 541 (5th Cir. 2011).

Diaz v, Quarterman, 239 F. App’x 886, 890 (5th Cir. 2007) (citing Strickland, 466 U.S. at 696, 
recognizing that some evidence is required to show that “the decision reached would reasonably likely have 
been different,”).

Moawad, 143 F.3d at 948; Brown v. Dretke, 419 F.3d365, 375 (5th Cir. 2005); Davis v. Cain, 2008 WL 
5191912, at *10 (E.D. La. Dec. 11,2008) (Order adopting report and recommendation).

St. R, Vol. 1 of 6, Motion for Bill of Particulars (undated); id., 7/9/12 Motion to Compel Evidence.
St. R. Vol. 1 of 6, 7/10/12 State’s Response to Defense Motion for Discovery; id., 7/15/11 Inventory of 

Discovery.
Netter v. Cain, 2016 WL 7157028, at *11 (E.D. La. Oct. 6, 2016), R&R adopted, 2016' WL 7116070 

(E.D. La. Dec. 7, 2016).

289

290

291

292

293
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collected. Baham provided no evidence that the clothes Baham was wearing the night of the 

murder were actually seized, that the clothing in custody was the same clothing that he was wearing 

at the time of the crime, or that the clothing worn on the night of the crime had not been laundered. 

In short, Baham has not shown that any beneficial information would have been revealed by such 

testing. Rather, his assertions are entirely speculative. Such bare speculation is not sufficient to 

meet his burden of proof.294

Further, it is well settled that “ * [cjomplaints of uncalled witnesses are not favored, because 

the presentation of testimonial evidence is a matter of trial strategy and because allegations of what 

a witness would have testified are largely speculative. ’”295 To prevail on such a claim, the 

petitioner must name the witness, demonstrate that the witness was available to testify and would 

have done so, set out the content of the witness’s proposed testimony, and show that the testimony

would have been favorable to a particular defense.296 These requirements apply to both expert and 

“[T]he seemingly technical requirements of affirmatively showing availability 

and willingness to testify 6 [are] not a matter of formalism.

Baham offers only self-serving, speculative and conclusory allegations that an expert in 

DNA and/or gunshot residue would have in fact testified and would have done so in a manner 

consistent with Baham’s version of the facts. Therefore, he has failed to meet his burden of proof 

with respect to this claim.

297lay witnesses.

”’298

299

294 .See Thomas v. Cain, Civ. No. 09-4425, 2009 WL 4799203, at *9 (E.D. La. Dec. 9, 2009).
Graves v. Cockrell, 351 F.3d 143, 156 (5th Cir.2003) (quoting Buckelew v. United States, 575 F.2d 515, 

521 (5th Cir. 1978)); Bray v. Quarterman, 265 F. App’x 296, 298 (5th Cir.2008). ■ ■
■IIIDay v' Quarterman> 566 F.3d 527, 538 (5th Cir.2009) (citing Bray, 265 F. App’x at 298).

Woodfox v. Cain, 609 F.3d 744, 808 (5th Cir. 2010).
Hooks v. Thaler, 394 F. App’x 79, 83 (5th Cir. 2010) (quoting Woodfox, 609 F.3d at 80S).
See, e.g., United States v. Cockrell, 720 F.2d 1423,1427 (5th Cir. 1983) (courts view “with great caution 

claims of ineffective assistance of counsel when the only evidence of a missing witness’s testimony is from 
the defendant”); Buniff v. Cain, Civ. No. 07-1779;mrWL"2‘669277, at *3 (E.D. La. July 7,201 \); Anthony 
v. Cain, Civ. No. 073223,2009 WL 3564827, at *8 (E.D. La. Oct. 29,2009) (“This Court may not speculate

295

297

298

299
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Finally, Baham claims his counsel failed to formulate a defense of actual innocence, 

prevail on a claim that counsel was ineffective for failing to pursue a certain defense, a petitioner 

must show that the defense in question was in fact a viable

In this case, counsel actually presented the defense that Baham urges (i.e., that he was 

innocent and that it was a case of misidentification). During trial, defense counsel both attacked 

the credibility of the State s witnesses and presented defense witnesses. There is no evidence that

To

300one.

any other witnesses, were available to testify and that they would have done so in a manner 

beneficial to the defense. Defense counsel therefore cannot be deemed ineffective for attempting

beyond a reasonable doubt through effective defense 

examination of the State’s witnesses and the presentation of defense witnesses. The fact that 

the defense was not successful, i.e., that Baham was convicted as charged, does not mean that 

counsel’s actions leading to the conviction were deficient.301 “[I]t is all too easy for 

examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or 

omission of counsel was unreasonable.”302

to prevent the State’s from proving its case

cross-

a court,

Baham has failed to establish any deficiency or prejudice arising from his counsel’s alleged 

failure to request discovery, investigate, request funds for gunshot residue and DNA testing, and

as to how such witnesses would have testified; rather, a petitioner must come forward with evidence such 
as affidavits from the uncalled witnesses, on that issue.”); Combs v. United States, Nos. 3:08-CV-0032-n 
3:03-CR-0188-N(09), 2009 WL 2151844, at *10 (N.D. Tex. July 10, 2009) (“Unless the movant provides 
the court with affidavits, or similar matter, from the alleged favorable witnesses suggesting what they would 
have testified to, claims of ineffective assistance of counsel fail for lack of prejudice.”); Harris v. Director 
Civ. No. 6:06cv490, 2009 WL 1421171, at *7 (E.D. Tex. May 20, 2009) (“Failure to produce an affidavit 
(or similar evidentiary support) from the uncalled witness is fatal to the claim of ineffective assistance.”).

See, e.g., Otero v. Louisiana, Civ. No. 12-1332, 2013 WL 6072716, at *14-15 (ED -La Nov 18 2013V 
Higgins v. Cain, Civ. No. 09-2632, 2010 WL 890998, at *9 n. 24 (E.D. La. Mar. 8, 2010) aff’d 434 f’ 
App’x 405 (5th Cir. 2011). ‘ ’

See Martinez v. Dretke, 99 F. App’x 538, 543 (5th Cir. 2004) (“Again, an unsuccessful strategy does 
not necessarily indicate constitutionally deficient counsel.”).
302 Strickland, 466 U.S. at 689 (citations omitted).
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r

to formulate a defense. The denial of relief on these issues was not contrary to or an unreasonable 

application of Strickland.

E- Claim Five: Prosecutorial Misconduct - Personal Attacks on Defense Counsel303

In his next claim, Baham claims that the prosecution made numerous personal attacks on 

defense counsel during his questioning of Mitchell Marks. He specifically claims that the 

prosecutor repeatedly asked whether defense counsel had told Marks not to come to trial to testify. 

Baham concludes that the State’s case was weak and that the prosecution’s remarks, which implied 

that Baham communicated to Marks defense counsel’s desire that he not testify at trial caused the 

jury to find him guilty.

The State responds that the comments were isolated and that the trial court instructed the 

jury to disregard them. The State continues that the case against Baham was strong and that the 

Louisiana Fourth Circuit did not misapply the law in denying.the claim on direct appeal. It further 

contends that Baham has not established that the Fourth Circuit’s ruling that the prosecutor’s 

comments did not contribute to the verdict is unreasonable.

Baham raised this issue on direct appeal. The Louisiana Fourth Circuit, in denying relief, 

explained as follows:

In the first assignment of error, defendant contends that his right to a fair 
trial was violated when the prosecutor, Mr. Napoli, made numerous personal 
attacks on defense counsel, Mr. Fuller, during the testimony of Mitchell Marks, a 
state witness.

At trial, Marks recanted his prior recorded statement to Detective Darling, 
claiming he was coerced with the threat of a murder charge. He denied returning 
to the bar with defendant or having any knowledge of events related to the shooting. 
In an attempt to refresh Marks’ memory, the following dialogue occurred among 
the prosecutor, the defense attorney and the trial court:

303 Baham refers to this claim as “ISSUE NO. 1” in his habeas petition. ECF No. 1-2, p. 28.
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MR. NAPOLI: ... Isn’t it a fact that on these jail tapes that you talk 
about how this defense attorney has been encouraging you not to 
come to court?
MR. FULLER: Objection! That’s a lie! That’s a bad lie! I have 
never seen this man before in my life!
THE COURT: Whoa, whoa, whoa! This is cross-examination of a 
hostile witness. He can ask him whatever he wants.
MR. MARKS: I don’t know that man.
MR. NAPOLI: You never said that on the jail tapes?
MR. MARKS: I don’t know what I said, but I don’t know him.

MR. NAPOLI: Judge, at this time I would request permission to play 
the jail calls as impeachment.

Later during the questioning of Mr. Marks, the following occurred:

MR. NAPOLI: Judge, we would like to play the part now about the 
attorney.
MR. FULLER: Yeah, I would like to hear that part actually.
THE COURT: Well that makes all of us. We all want to hear.
(Tape played at this time.)
MR. FULLER: Objection!
MS. BERTHELOT: Excuse me!
THE COURT: Stop it! Stop it!
MR. FULLER: They specifically said that I said and that is clearly 
not the case.
THE COURT: That’s sustained.
MR. NAPOLI: Let me ask you this. Isn’t it true that William Baham 
told you that his attorney didn’t want you to come to court?
MR. MARKS: No.
MR. NAPOLI: Play it.
THE COURT: William Baham told you that his attorney-that’s 
sustained.
MR. NAPOLI: Judge--
THE COURT: There is no foundation for the conversation between 
Baham and Fuller. It would be attorney client privilege. It’s 
sustained.
MR. NAPOLI: While you were on the docks—has there every [sic] 
been a time when you are on the docks with William Baham?
MR. MARKS: One time.
MR. NAPOLI: When he came up to you that one time didn’t he 
encourage you not to come to court?
MR. MARKS: No.
MR. NAPOLI: He didn’t?
MR. MARKS: No.
MR. NAPOLI: Judge, at this time we would request to play that call 
now considering that that is directly—

48



THE COURT: You can play anything that has something to do with 
Baham and this man, but I certainly didn’t hear anything that placed 
counsel Fuller in any way shape or form. Counsel Fuller would not 
be bound by anything that his client allegedly told somebody else 
when he wasn't present or knew about.
MR. NAPOLI: But if he instructed him to do it though, Judge.
THE COURT: We don’t have that and strike that. Ignore that. Be 
careful. You are getting ready to start treading water.
(Tape played at this time.)y
MR. NAPOLI: So when you were on the docks with William he told 
you that the instructions of his attorney was for you not to come to 
court?
MR. MARKS: No. I asked him—I asked him what was it because I 
thought his lawyer sent me a subpoena.
MR. NAPOLI: I have no further questions, Judge.
THE COURT: I want you to put it out of your head that there 
any wrongdoing whatsoever by Mr. Fuller. This witness could or 
could not be telling the truth. He may or may not have spoken with 
the accused on this matter. His voice is not on the tape and for Mr. 
Fuller to be responsible for something this man allegedly had a 
conversation with this man that we have not heard. I ask you to take 
it with a grain of salt relative to Mr. Fuller.

was

On cross examination by defense counsel, Marks explained that he 
served a subpoena while in court on a probation violation hearing. He identified 
Ms. Berthelot, one of the prosecutors, as the person who handed him the subpoena. 
During closing arguments, Ms. Berthelot stated:

was

1 came into court and I gave him [Marks] a subpoena..,. Come to court and 
tell us what you know. But you hear when he goes downstairs and he says 
I talked to Will. I asked Will was it your attorney or was it the State because 
I [Berthelot] actually didn’t talk to him.... So he asks Will. Will, your 
attorney wants to subpoena me? Hell, no. My attorney doesn’t want to hear 
anything you have to say. He told me to tell you don’t fuck with that. Don’t
go.

As the record reflects, defense counsel repeatedly objected to the 
prosecutor’s comments and questions. The trial court sustained the defense’s 
objections and gave a cautionary instruction to the jury. Defendant asserts the 
admonitions were inadequate given that the prosecutor deliberately gave the false 
impression that defense counsel had communicated to Marks, through defendant, 
that he should not testify for the state. Regardless of the motive, defendant argues, 
the prosecutor’s comments and questioning undermined the defense and damaged 
defense counsel’s credibility, causing the jury to reject his arguments.
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Instate v. Brumfield, 96-2667 (La. 10/20/98), 737 So.2d 660, the prosecutor 
argued during closing argument that.” ‘during the course of this trial those very 
police officers who go about and try to protect us every day have been assailed [on 
cross-examination by defense counsel], have been defamed through the allegations 
of this defendant when he is the person who is on trial.’” Id. at p. 9, 111 So.2d at 
666. The Louisiana Supreme Court found that the prosecutor’s argument was not 
improper, finding that although the State should refrain from making personal 
attacks on defense strategy and counsel, “the prosecutor’s statement about defense 
counsel’s cross-examination of police officers was a fair comment pointing out the 
frequently used strategy of attempting to shift the focus from the accused to the 
accuser.” Id.

Instate v. Tassin, 11-1144 (La. App. 5 Cir. 12/19/13),129 So.3d 1235, the
court stated:

The touchstone of due process analysis in cases of alleged prosecutorial 
misconduct is the fairness of the trial, not the culpability of the prosecutor. 
Consequently, the aim of due process is not punishment of society for the 
misdeeds of the prosecutor but avoidance of an unfair trial to the accused. 
Smith v. Phillips, 455 U.S. 209, 219, 102 S.Ct. 940, 947, 71 L.Ed.2d 78 
(1982); State v. Ortiz, 11-2799 (La. 1/29/13), 110 So.3d 1029, 1034, cert, 
denied,
prosecutor should prosecute with “earnestness and vigor” and “may strike 
hard blows, he is not at liberty to strike foul ones.” Berger v. United States, 
295 U.S. 78, 88, 55 S.Ct. 629, 633, 79 L.Ed. 1314 (1935).

U.S. 134 S.Ct. 174, 187 L.Ed.2d 42 (2013). While a

Tassin, 11-1144, pp. 19-20, 129 So. 3d at 1249.

In Tassin, defendant argued that his rights to counsel, due process, and a 
fair trial were violated when the prosecutor attacked defense counsel’s integrity and 
denigrated the defense throughout trial. The defendant argued that the trial court 
erred by overruling the defense objections, refusing to give a remedial instruction, 
and denying requests for a mistrial. The appellate court noted that the prosecutor’s 
conduct during the trial went beyond the bounds of “earnestness and vigor,” and 
that the prosecutor, at times, clearly made inappropriate and unprofessional 
comments. However, the court found that the comments and unprofessional . 
conduct of the prosecutor did not affect the fairness of defendant’s trial and 
therefore did not require the reversal of defendant's conviction. Id. The court 
reached this conclusion, citing United States v, Jones, 839F.2d 1041, 1049-50 (5th 
Cir. 1988), a case in which the prosecutor had accused defense counsel of suborning 
perjury. In considering whether this amounted to reversible error, the Jones court 
considered three factors: the magnitude of the prejudicial effect of the statement, 
the efficacy of any cautionary instructions, and the strength of the evidence of the 
defendant’s guilt. The Jones court determined that the prosecutor's comment, “ 
‘while it no doubt impugned the integrity of [defense counsel], had little chance of
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affecting the determination of guilt”’ Tassin, 11-1144, p. 22, 129 So.3d at 1250- 
1251.

In United States Murrahy 888 F.2d 24 (5th Cir.1989), a case cited by 
defendant, the United States Fifth Circuit Court of Appeal considered serious 
complaints of prosecutorial misconduct focusing on comments made by the 
prosecutor in opening statements and closing argument. “The comments involved 
two discrete matters: evidence which was discussed but not produced, and charges 
the defendant and/or his counsel hid a witness.” Id. at 25. The Court stated that' 
die trial court in response to the prosecutor's improper remarks “opted to rectify this 
improper comment by merely reminding the jury to ‘recall what the evidence was 
in the case. ... In such a setting the court should have provided more effective 
instructions to offset the prosecutor’s comments....” Id. at 26. The Court proceeded 
to apply the three factors analysis performed by the courts in Jones and Tassin: “the 
magnitude of the prejudicial effect, the efficacy of the cautionary instructions, and 
the strength of the evidence of defendant's guilt.” Id. at 28. The Court found that 
due to the circumstantial nature of the case and the pervasiveness of the improper 
conduct by the prosecutor, the trial court’s instructions did not neutralize the 
damaging effect of the remarks. Id. at 26. The Court found the remarks tainted the 
trial, reversed the conviction, and remanded the case. Id. at 28.

The Murrah case is distinguishable from the present case because the 
complained of conduct was pervasive throughout the trial. Here, the objectionable 
remarks by the prosecutor occurred during Marks’ testimony and his attempt 
recant his earlier statement. The trial court sustained all of the defense counsel’s 
objections and instructed the jury that defendant’s counsel did nothing wrong. In 
addition, contrary to defendant’s assertions, the state presented substantial evidence 
at trial from which the jury could have found the defendant guilty. Detective Hurst 
testified that the videos from both the bar and a neighbor down the street captured 
the murder and defendant fleeing the scene. Lawrence identified the victim and 
defendant in the bar video and related it to his personal observation from that night. 
Furthermore, defendant has failed to show how he was prejudiced by the statements 
of the prosecutor. Thus, the verdict was not attributable to the prosecutor's 
statements. This assignment of error is meritless.304

The Louisiana Supreme Court denied relief without stated

To establish a due process violation arising from the actions of the prosecutor, be it

improper animosity or other misconduct, the habeas petitioner must demonstrate that his trial

to

305reasons.

was

304 Baham, 151 So. 3d at 701-704; St. R. Vol. 1 of 6, Louisiana Fourth Circuit Court of Appeal Opinion 
2013-KA-0058, at 4-10, October 1,2014. F

'Baham, 170 So. 3d at613; St. R. Vol. 6 of 6, La. Sup. Ct. Order, 2014-KO-2176 9/18/15.305
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rendered fundamentally unfair by the prosecutor’s specific actions.306 The Supreme Court has

recognized this as a “highly generalized” standard that requires proof of prejudice to the defense 

Even in the case of the most “egregious prosecutorial misconduct,” the petitioner307during trial.

is entitled to relief only “upon a showing of.actual prejudice to the accused.”308

Federal courts apply “a two-step analysis to charges of prosecutorial misconduct, 

court first decides whether the prosecutor’s actions were improper and, if so, the court then 

determines whether the actions “prejudiced the defendant's substantive rights, 

misconduct violates the Constitution only when the misconduct “‘so infected the trial with 

unfairness as to make the resulting conviction a denial of due p

is a very general one, leaving courts ‘more leeway ... in reaching outcomes in case-by- 

determinations.’”312

”309 A

»310 Prosecutorial

’”311 t< [T]ht Darden standardrocess.

case

For purposes of federal habeas review, a claim of prosecutorial misconduct presents a 

mixed question of law and fact.313 The Court must determine whether the denial of relief was 

contrary to or an unreasonable application of Supreme Court law.

The first inquiry is whether the prosecutor asked improper questions or made an improper 

remark. In this case, the prosecution questioned Marks about whether defense counsel had

306 See Darden v. Wainwright, All U.S. 168 (1986).
' Parker v. Matthews, 567 U.S. 37, 45 (2012) (the Darden standard for evaluating claims of prosecutorial 

misconduct is “highly generalized”); see Gallego v. McDaniel, 124 F;3d 1065, 1079 (9th Cir. 1997), cert, 
denied, 524 U.S. 917 (1998) (petitioner failed to show prejudice in his trial based on prosecution teams 
post-trial book contract entered into after trial); Jones v. Hedgpeth, No. 07-3906,2011 WL 5221878, at *20 
(C.D. Cal. Mar. 18,2011), report adopted, 2011 WL 5323514, at *1 (C.D. Cal. Nov. 2, 2011)'(petitioner 
failed to show that the fairness of his trial

307

affected by an alleged relationship between the prosecutor 
and his ex-mother in law or by his lawsuit against the county sheriffs office).
308 United States v. McKenzie, 678 F.2d 629, 631 (5th Cir.), cert, denied, 459 U.S. 1038 (1982).

United States v. Duffaut, 314 F.3d 203, 210 (5th Cir. 2002).

was

309

310 Id
311 Darden, 477 U.S. at 181 (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974)). 

Parker, 567 U.S. at 48 (quoting Yarborough, 541 U.S. at 664).
Brazley v. Cain, 35 F. App’x 390, 2002 WL 760471, at *4 n. 4 (5th Cir. Apr. 16, 2002).

312

313
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encouraged him not to appear at trial.314 The State played the audio of a jail telephone call between 

Marks and his girlfriend during which Marks apparently told her defense counsel told him to 

The trial court sustained defense counsel’s objection, 

sustained the objection to Marks’ statement on the telephone that Baham told him defense counsel 

did not want Marks to come to court.317 The trial court explained,that there was no foundation for 

a conversation between Baham and his attorney and that defense counsel was not bound by 

anything Baham told someone else that his attorney allegedly said, 

instructed the jury that they were not to consider any alleged wrongdoing by defense counsel.

On cross-examination, Marks confirmed that Baham’s counsel never came to see him at 

that jail, and that the cross-examination at trial was the first time they had ever spoken.320 

further confirmed that the prosecution had presented him with a subpoena to testify at trial when 

he was in a courtroom for violation of probation proceedings.321

not
315come to court. 316 The trial court also

318 The trial court further

319

He

v
While the prosecution’s questions and remarks relating to defense counsel’s alleged desire 

that Marks not appear at trial were improper, Baham has not shown that the prosecution’s 

misconduct “so infected the trial with unfairness that it denied the defendant due p ”322 Therocess.

questions and comments were not persistent nor pronounced. Rather, they occurred during the 

questioning of one witness out of seventeen State witnesses and those questions were struck. Not

only did the trial court strike them, but it admonished thejury, explaining that defense counsel was

314 St. R. Vol. 2 of 6, 7/16-18/12 Trial Tr. at 195. 
Id. at 200-03.
Id. at 203.

315

316

317 Id.
318 Id. at 203-04.

Id. at 205.
Id. at. 215.
Id. at 200. 

m'Darden, 477 U.S. at 181.

319

320

321
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#

not bound by anything that Baham told someone defense counsel said outside of defense counsel’s

presence and that they should “put it out of [their] head[s] that there was any wrongdoing by Mr. 

Fuller.”323 Absent extraordinary circumstances, jurors are presumed to follow the instructions 

given them by the court.324

When viewed as a whole, the record contains ample'evidence apart from the prosecutor’s 

remarks upon which the jury justifiably concluded that Baham was guilty of second degree murder. 

In the overall context of the trial, it cannot be concluded that Baham’s conviction would not have 

resulted but for the prosecutor’s questions and comments during the examination of Marks.

The denial of relief by the state courts on this issue was not contrary to, or an unreasonable 

application of, Supreme Court precedent. Baham is not entitled to federal habeas corpus relief on 

this claim.

F. Claim Six: Marks’ Transcript325

Baham claims that the trial court denied him due process when it allowed the jury to h 

a transcript of Marks’ statement to police in the jury room during deliberations. Baham cites La. 

Code Crim. Proc. art. 79 3 326 along with various Louisiana cases.327 The State responds that 

Baham’s state law arguments are not cognizable, and alternatively argues that Baham failed to cite

ave

323 St. R. Vol. 2 of 6, 7/16/18/12 Trial Tr. at 204-05.
See Greer v. Miller, 483 U.S. at 766 n.8.

325 Baham identifies this issue as DIRECT APPEAL “ISSUE NO:2.”
La. CODE CRIM. Proc. art. 793(A) provides:

Except as provided in Paragraph B of this Article, a juror must rely upon his memory in 
reaching a verdict. He shall not be permitted to refer to notes or to have access to any 
written evidence. Testimony shall not be repeated to the jury. Upon the request of ajuror 
and in the discretion of the court, the jury may take with it or have sent to it any object or 
document received in evidence when a physical examination thereof is required to enable 

. the jury to arrive at a verdict.
ECF No. 1-2, at 38-40.

324

ECF No.1-2, at 8.
326

327
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any federal law that is contrary to the Louisiana Fourth Circuit’s decision that allowing the 

statement in the jury room was harmless error.

Baham raised this same issue on direct appeal. The Louisiana Fourth Circuit, in rejecting 

the claim, explained as follows:

In the second assignment of error, defendant contends the trial court 
violated his right to a fan trial by allowing the jury to take the transcript of a 
witness’s statement into the jury room during deliberations.

During deliberations, the jury sent a note to the trial court requesting to 
the statement of Mitchell Marks. The trial court agreed to send the transcript of the 
statement to the jury. Defendant objected. The trial court reasoned that under 
La.C.Cr.P. art. 793(A) it would have been permissible to replay the audio of 
Marks’s statement to the jury during deliberation, but that it was easier to allow 
them to read the statement rather than deal with the technical difficulties of the 
recorder.

328

see

Article 793(A) of the Louisiana Code of Criminal Procedure provides:

Except as provided in Paragraph B of this Article, a juror must rely 
upon his memory in reaching a verdict. He shall not be permitted to 
refer to notes or to have-access to any written evidence. Testimony 
shall not be repeated to the jury. Upon the request of a juror and in 
the discretion of the court, the jury may take with it or have sent to 
it any object or document received in evidence when a physical 
examination thereof is required to enable the jury to arrive at a 
verdict.

The Louisiana Supreme Court has held that it is permissible for the jury to 
view videotapes properly admitted into evidence during deliberation. State v. 
Brooks, 2001-0785, p. 5 (La. 1/14/03), 838 So.2d 725, 729. The Court reasoned 
that videotapes of crimes as they happen are neither testimony nor written evidence. 
Id. atp. 3, 838 So.2dat727. However, as this Court stated in State v. Johnson, 97- 
1519 (La.App. 4 Cir. 1/27/99) 726 So.2d 1126:

Louisiana courts have reversed many convictions where the jury 
viewed a defendant’s confession or written statement or reexamined 
verbal testimony during deliberations. State v. Adams, 550 So.2d 
595 (La. 1989) (jury reviewed defendant's confession to police);
State v. Perkins, supra [423 So.2d 1103 (La.1982) ] (conviction for 
first degree murder reversed based on a Brady violation and because

328 ECF No. 21, at 34-5.

55



during deliberations the jury examined the defendant's written 
statement); State v. Baras, 459 So.2d 756 (La. App. 4th Cir. 1984) 
(aggravated kidnapping reversed because during deliberations the 
jury was given a transcript of recorded telephone calls between the 
kidnappers and the victim's family); State v. Gracia, 527 So.2d 488 
(La. App. 5th Cir. 1988) (jury reviewed the defendant’s written 
statements). Gracia noted that prejudice was presumed, quoting 
State v. Freetime, 303 So.2d at 489.

Johnson, 97—1519, p. 13, 726 So.2d at 1133.

The evidence provided to the jury in Johnson consisted of medical records 
with written notations. This Court concluded that the trial court erred by allowing 
the jury access to the written evidence during deliberation. In light of the cases 
cited above and this Court’s ruling in Johnson, we find that the trial court erred in 
allowing the jury to review the transcribed statement of Marks.

However, as this Court stated in Johnson, citing State v. [Saul] Johnson, 
541 So.2d 818 (La. 1989), such errors may not necessitate reversal. This Court 
stated:

Under La.C.Cr.P. art. 921, an appellate court shall not reverse a 
judgment because of any error “which does not affect substantial 
rights of the accused.” Whether substantial rights of the accused were 
violated is determined under federal harmless error standards, i.e., 
whether the guilty verdict in this trial was surely unattributable to the 
error. State v. [Silas] Johnson, 94-1379, p. 14 (La.il/27/95), 664 
So.2d 94, 100, citing Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 
2078, 124 L.Ed.2d 182 (1993). [Silas] Johnson distinguished 
between “trial errors,” which may be reviewed for harmless error, and 
“structural errors,” which defy analysis under the harmless error 
doctrine. Johnson at p. 14, 664 So.2d at 100, citing Arizona v. 
Fulminante, 499 U.S. 279, 111 S.Ct. 1246, 113 L.Ed.?d 302 (1991).

The Court [in Silas Johnson ] stated that trial error is error 
which occurs during presentation of the case to the trier of fact and 
may be quantitatively assessed in the context of the other evidence. 
The Court further explained:

A structural error is one which affects the framework 
within which the trial proceeds.... Structural defects 
include the complete denial of counsel...; adjudication by 
a biased judge....; exclusion of members of defendant’s 
race from a grand jury ...; the right to self-representation at 
trial...; the right to a public trial'...; and the right to a jury
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court in a habeas corpus proceeding to review errors under state law.”332 As a result, Baham is not 

entitled to habeas relief even if the state trial court violated La. Code Crim, Proc. art. 793.333

This court’s analysis must instead focus on due process considerations, which requires that

the court grant habeas relief only when the errors of the state court make the underlying proceeding 

fundamentally unfair.334 The Due Process Clause guarantees an accused the right to an impartial 

jury that will determine guilt based on the evidence and the law as instructed, rather than on

preconceived notions or extraneous information.335 Baham fails to show that the Marks transcript, 

which was admitted into evidence, was extraneous information. Furthermore, Daham cited no 

federal law in support of his argument that allowing the jury to use an admitted transcription of a 

witness’ statement during deliberations violates the right to due process. Absent Supreme Court 

precedent to control a legal issue raised by a habeas petitioner, the state court’s decision cannot be 

contrary to, or an unreasonable application of, clearly established federal law, rendering federal

332 Wilkerson v. Whitley, 16 F.3d 64, 67> (5th Cir.1994) (quotation omitted);.
333 McKinney v. Warden, Louisiana State Penitentiary, No. 08-CV-1263, 2012 WL 1424506, at *8 
(W.D.La. Mar. 14, 2012) (“The habeas statute allows a federal court to issue a writ of habeas corpus to a 
state prisoner only on the ground that he is in custody and in violation of the Constitution or laws or treaties 
of the United States. The Supreme Court has stated many times that federal habeas corpus relief does not 
lie for errors of state law. Accordingly, any violation of La. C. Cr. P. art. 793 is not a basis for relief.” 
(citation and quotation marks omitted)), Order adopting report and recommendation, 2012 WL 1429385 
(W.D.La. Apr. 23,2012).
334 Neylandv. Blackburn, 785 F.2d 1283, 1293 (5th Cir. 1986).

Morgan v. Illinois, 504 U.S. 719, 726-27, 112 S. Ct. 2222, 119 L. Ed. 2d 492 (1992); Patton v. Yount, 
467 U.S. 1025, 1037 n.12, 104 S. Ct. 2885, 81 L. Ed. 2d 847 (1984).
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r
habeas relief unwarranted.336 Indeed, several courts have rejected claims similar to that raised by 

Baham in this petition on that basis.

Accordingly, the denial of relief on this issue by the state courts was not contrary to 

unreasonable application of, Supreme Court law. Baham is not entitled to federal habeas corpus 

relief as to this issue. ’ .

337

or an

RECOMMENDATION

For the foregoing reasons, it is RECOMMENDED that Baham’s petition for issuance of 

a writ of habeas corpus under 28 U.S.C. § 2254 be DENIED and DISMISSED WITH
^};n>

PREJUDICE.

A party’s failure to file written objections to the proposed findings, conclusions, and 

recommendation in a magistrate judge’s report and recommendation within fourteen (14) days

336 See Woods v. Donald, 575 U.S. 312, 135 S. Ct 1372, 1376, 191 L. Ed. 2d 464 (2015) (“Because ..... 
of our cases confront ‘the specific question presented by this case,’ the state court’s decision could not be 
“contrary to” any holding from this Court.”) (citing Lopez v. Smith, 574 U.S. 1, 135 S, Cf. 1, 4,-190 L. Ed. 
2d 1 (20.14) (per curiam)); Wright v. Van Patten, 552 U.S. 120, 126, 128 S. Ct. 743, 169 L.'Ed.' 2d 583 
(2008) (quotation omitted) (“Because our cases give no clear answer to the question presented, let alone 

in Van Patten’s favor, it cannot be said that the state court unreasonably] applied] clearly established 
Federal law.”); Pierre v. Vannoy, 891 F.3d 224, 228 (5th Cir. 2018) (“Without a Supreme Court 
holding that the State’s unknowing use of false testimony violates the Due Process Clause, Pierre cannot 
show that the Louisiana Supreme Court unreasonably applied clearly established federal law as determined 
by the Supreme Court of the United States.”); Higginbotham v. Louisiana, 817 F,3d 217 (5th- Cir. 2016) 
(No violation of clearly established law where “the Supreme Court does not appear to have addressed this
issue or a ‘materially indistinguishable’ set of facts”), cert, denied,---- U.S.------ , 137 S. Ct. 506, 196 L.
Ed. 2d 415 (2016); Gomez v. Thaler, 526 F. App’x 355, 359-60 (5th Cir. 2013) (citing Van Patten, 552 U.S. 
at 126, 128 S. Ct. 743) (When no Supreme Court precedent directly addressed the presented issue, it could 
not be said that the state court unreasonably applied clearly established federal law.).
™ Sharp v. Warden, Louisiana State Penitentiary, Civ. No. 08-0989-P, 2011 WL 4551166, at *11 (W.D. 
La. Sept. 6, 2011) (rejecting petitioner’s claim that the trial court’s violation of Article 793 deprived him 
of due process where petitioner failed to cite to “any clearly established Supreme Court precedent that bars 
jurors in criminal trials from viewing written evidence, as Section 2254(d) requires for relief on such a 
claim.”), Order adopting report and recommendation, 2011 WL 4550938 (W.D. La. Sept. 29, 2011); Gray 
v. Tice, Civ. No. 17-71 Erie, 2019 WL 824045, at *18 (W.D. Pa. Feb. 21,2019) (petitioner failed to show 
that trial court s decision to permit jury, during its deliberation, to review three threatening letters petitio 
sent to victims did not violate his right to due process where he failed to show the state court’s determination 
was contrary to or an unreasonable application of due process precedent).
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