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RE: 19-3293 United States v. Pawinee Unpradit
'19-3313 United States v. Thoucharin Ruttanamongkongul
19-3701 United States v. Saowapha Thinram
20-1825 United States v. Pawinee Unpradit
20-2905 United States v. Michael Morris
20-3051 United States v. Waralee Wanless
21-1341 United States v. Waralee Wanless

Dear Sirs:
A published opinion was filed today in the above cases.

Counsel who presented argument on behalf of the appellant in 19-3293 and 20-1825 and
appeared on the brief was Daniel L. Gerdts, of Minneapolis, MN. Counsel who represented the
appellant in 19-3313 was Daniel Guerrero, of Minneapolis, MN. Counsel who presented
argument on behalf of the appellant in 19-3701 and appeared on the brief was Paul C. Engh, of
Minneapolis, MN. Counsel who presented argument on behalf of the appellant in 20-2905 and
appeared on the brief was Robert D. Richman, of Saint Louis Park, MN. Counsel who presented
argument on behalf of the appellant in 20-3051 and 21-1341 and appeared on the brief was
Lauren Campoli, of Minneapolis, MN.

Counsel who presented argument on behalf of the appellee in 19-3293, 20-1825, 19-
3313, 19-3701, 20-2905, and 20-3051 and appeared on the brief was David Genrich, AUSA, of
Minneapolis, MN. The following attorney(s) appeared on the appellee brief in 19-3293, 20-1825,
19-3313, 19-3701, 20-2905, and 20-3051; Craig Raymond Baune, AUSA, of Minneapolis, MN.
Counsel who presented argument on behalf of the appellee in 21-1341 and appeared on the brief
was Craig Raymond Baune, AUSA, of Minneapolis, MN.

The judge who heard the cases in the district court was Honorable Donovan W. Frank.
The judgment of the district court was entered on October 18, 2019, in 19-3293. The judgment of
the district court was entered on October 11, 2019, in 19-3313. The judgment of the district court
was entered on December 5, 2019, in 19-3701. The judgment of the district court was entered on
April 1, 2020, in 20-1825.The judgment of the district court was entered on September 1, 2020,
in 20-2905. The judgment of the district court was entered on September 21, 2020, in 20-3051.
The judgment of the district court was entered on February 9, 2021, in 21-1341.
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Before COLLOTON, SHEPHERD, and KELLY, Circuit Judges.

COLLOTON, Circuit Judge.

This appeal comes after a trial in which five defendants were prosecuted for
participation in a large sex-trafficking conspiracy. A jury found all defendants guilty
of conspiracy to commit sex trafficking, see 18 U.S.C. § 1594, conspiracy to transport
persons to engage in prostitution, see 18 U.S.C. §§ 371, 2421, conspiracy to engage
in money laundering, see 18 U.S.C. § 1956, and conspiracy to use a communication
facility to promote prostitution, see 18 U.S.C. §§ 371, 1952. The jury also found one
of the five, Michael Morris, guilty of a substantive count of sex trafficking under 18
U.S.C. § 1591(a). The defendants now appeal various aspects of their convictions
and the sentences imposed by the district court.! We conclude that there is no
reversible error, and therefore affirm the judgments.

The prosecution’s evidence showed that the defendants and others were
members of a conspiracy that recruited women in Thailand to move to the United
States to engage in sex work. The victims often were poor and uneducated. The
traffickers-in Thailand obtained visas for the women and arranged to transport them
from Thailand to the United States. In exchange, victims owed the traffickers money
described as “bondage debt.” The debt was usually between forty and sixty thousand

'The Honorable Donovan W. Frank, United States District Judge for the
District of Minnesota.
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dollars, an amount that a poor Thai woman could not pay back for many years if she
sought to leave sex work in the United States and return to lawful work in Thailand.

The person to whom a victim owed her debt was called her “ma-tac” or owner.
In the United States, the victims worked in “houses”—apartments, houses, or spas
where the women performed commercial sex acts. “House bosses” maintained the
houses, advertised services, and scheduled clients. The scheme involved houses
located in urban areas throughout the United States, including in Phoenix,
Minneapolis, Houston, Dallas, Chicago, Atlanta, Los Angeles, Seattle, and Austin.
Other people in the organization called “runners” or “facilitators” rented the houses,
collected money, booked flights and hotels, provided transportation, and assisted in

laundering money.

After victims arrived in the United States, they paid off their debt by
performing sex acts for money from clients. About a third of a sex worker’s hourly
fee was paid to the house boss for “house fees,” and the rest went to her ma-tac as
credit on the bondage debt. The trafficked women were scheduled to have sex with
up to ten men per day, often seven days a week, until they paid off their debts.

The organization typically sent a sex worker to a particular house for about two
to four weeks and then relocated her to a new house. In most cases, the large amount
of debt prevented victims from trying to escape. But ma-tacs and house bosses also
confiscated passports to prevent the Thai women from leaving, and they sometimes
threatened to harm a woman’s family if she were to run away or attempt to do so.

There are five appellants in these consolidated cases. Pawinee Unpradit is from
Thailand and claims to have come to the United States as a victim of the organization.
Unpradit eventually became a ma-tac in the organization, and she communicated with
traffickers in Thailand to coordinate the arrival of new young women in the United
States.
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Saowapha Thinram came to the United States in 2012 as a victim of the
organization. The organization sent her to Austin, Texas, where one of her paying
customers paid off her debt. Thinram married the customer, and she became a house
- boss in Austin.

Thoucharin Ruttanamongkongul was a house boss in Chicago and helped to
schedule clients. She partnered with at least one woman who had been under
bondage debt.

Michael Morris was a house boss who ran several houses in California. He
worked with other members of the organization to schedule women to work at his
houses. During at least part of the conspiracy, he was a business partner of another

house boss in California named Maya.

Waralee Wanless came to the United States from Thailand. She claims to have
been a victim of the organization, and she became a house boss and a ma-tac in
Chicago and Dallas.

All defendants were convicted at trial and sentenced to varying terms of

imprisonment. They present several issues on appeal.
IL

Thinram and Unpradit argue that their convictions must be reversed because
there was a variance between the conspiracy charged in the indictment and the
conspiracy proved at trial. See Kotteakos v. United States, 328 U.S. 750 (1946). The
conspiracy charged in the indictment spanned from January 2009 through May 2017,
and thus included periods during which Thinram and Unpradit contend that they were
victims of the conspiracy. Their theory is that because each was a victim of sex
trafficking before she joined a conspiracy to engage in sex trafficking of others,

-5-
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neither could be guilty of the conspiracy charged in the indictment that included her
own victimization. In other words, a defendant cannot be both a victim and a member
of the same conspiracy. The implication seems to be that each time any woman
moved from the status of victim to member of the conspiracy, the existing conspiracy
necessarily ended and a new conspiracy began.

We conclude that there was sufficient evidence to support the jury’s finding
that Unpradit and Thinram joined a single ongoing conspiracy to commit sex
trafficking. After Thinram paid off her debt, she became a house boss. The
government disputes that Unpradit ever was a victim, but in any event, the evidence
showed that she too became a ma-tac and a house boss. Unpradit and Thinram shared
the common overall goal of earning money by making women available for sex, and
they used the same method of pressuring women under bondage debt to have sex with
male customers. See United States v. Gilbert, 721 F.3d 1000, 1005 (8th Cir. 2013).
The record thus supports a reasonable finding that Unpradit and Thinram joined the
same conspiracy in which they were allegedly victims at an earlier stage.

The defendants, citing Pinkerton v. United States, 328 U.S. 640 (1946), say it
is impossible for them to have joined the charged conspiracy, because Pinkerton
provides that a conspirator is liable for substantive offenses committed by other
conspirators in furtherance of the conspiracy. See United States v. Overshon, 494
F.2d 894, 896 (8th Cir. 1974). If the two women were trafficking victims during the
early part of the conspiracy, the argument goes, then they could not logically be liable
via Pinkerton for the substantive offense of trafficking themselves, and there must
have been two separate conspiracies. The flaw in this theory, however, is that
Pinkerton liability extends only to substantive offenses committed while the
defendant was a member of the conspiracy. See United States O’Campo, 973 F.2d
1015, 1021 & n.4,1023 n.5 (1st Cir. 1992). Thus, the jury’s conclusion that Unpradit
and Thinram joined the charged conspiracy does not render them liable for acts

committed before they joined while they were victims of the conspiracy.
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IIL.

Thinram also raises three challenges to the jury instructions. We review the
instructions for abuse of discretion, and consider whether they fairly and adequately
submitted the relevant issues to the jury. United States v. Magallon, 984 F.3d 1263,
1286 (8th Cir. 2021).

Thinram first argues that the district court erred by not instructing the jury that
she was a victim of the alleged conspiracy as a matter of law. Thinram was free to
argue that she was a victim, and the government agreed that she was a victim during
a portion of the conspiracy. There was no error in the court declining to resolve the
issue as a matter of law by jury instruction. Thinram also contends that the court
should have instructed the jury that a person who is a victim of a conspiracy cannot
later join the same conspiracy. She did not propose that instruction, however, and
there was no plain error in declining to include it, because Thinram’s assertion is not

a correct statement of law.

Thinram next quarrels with the jury instruction on the elements of conspiracy.
The conspiracy charge against Thinram required the government to prove an
agreement to commit sex trafficking “by force, threats of force, fraud, or coercion, or
any combination of such means.” Thinram requested an instruction that “[tJhe
government has the burden of proving beyond a reasonable doubt that the defendant
did not act in good faith with respect to the element of fraud.” The district court
declined the request, but did instruct that a defendant may assert good faith as a
defense to fraud, and that it was for the jury “to decide whether or not a defendant
acted in good faith and without intent to defraud.” Thinram contends that the
instructions were insufficient without a statement that the government must prove the

absence of good faith.
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We see no error in the district court’s ruling. For one thing, fraud was not an
essential element of the conspiracy charge: the government could have proved the
offense with evidence of force or coercion alone. To instruct that the government
must prove that the defendant “did not act in good faith with respect to the element
of fraud” would risk confusing the jury when the government did not have to prove
fraud at all. But even if the proposed instruction had been drafted more precisely to
specify that good faith was relevant only to one of several alternative means of sex
trafficking, it still would not have been a necessary addition to the court’s final
instructions. The court explained that the government must prove the elements of
conspiracy (including fraud, if applicable) beyond a reasonable doubt, that good faith
was a defense to fraud, and that the jury must decide whether the defendant “acted in
good faith and without intent to defraud.” The instructions thus made clear that good
faith was a defense to fraud, and that before the jury could convict based on fraud, the
government must prove fraud beyond a reasonable doubt. The instructions were
sufficient to communicate the substance of Thinram’s defense. See United States v.
Cheatham, 899 F.2d 747, 751 (8th Cir. 1990).

Thinram next contends that the district court erred by giving an instruction on -
willful blindness in connection with the element of knowledge. The court instructed:
“Knowledge may be inferred if the defendants deliberately closed their eyes to what
would otherwise have been obvious to them. A willfully blind defendant is one who
takes deliberate actions to avoid confirming a high probability of wrongdoing and
who can almost be said to have actually known the critical facts.”

A willful blindness instruction is proper when the defendant claims a lack of
guilty knowledge but the evidence supports an inference of deliberate ignorance.
United States v. Long, 977 F.2d 1264, 1271 (8th Cir. 1992). Even when there is
evidence of actual knowledge, a willful blindness instruction is permissible if there
is sufficient evidence to support an inference of deliberate ignorance. United States
v. Hiland, 909 F.2d 1114, 1130-31 (8th Cir. 1990). The “instruction is particularly
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appropriate when the defendant denies any knowledge of a criminal scheme despite
strong evidence to the confrary.” United States v. Regan, 940 F.2d 1134, 1136 (8th
Cir. 1991).

The record supports the district court’s decision to include the willful blindness
instruction. Thinram asserted in her defense that she did not know that women in the
organization’s sex operations were compelled to engage in commercial sex acts
through force, threats of force, fraud, or coercion. Given Thinram’s own history of
bondage debt, there was reason to infer that any purported ignorance that other
women were trafficked under bondage debt was a product of Thinram’s deliberate
efforts to avoid the truth.

Any error in giving the instruction was also harmless. The government
proceeded principally on the theory that Thinram had actual knowledge of the details
of the conspiracy, and there was sufficient evidence to support a finding of guilt on
that basis. In that situation, we assume that the jury relied on a well supported theory
of actual knowledge rather than an unlikely theory of deliberate indifference. United
States v. Hernandez-Mendoza, 600 F.3d 971, 979 (8th Cir. 2010); see Griffin v.
United States, 502 U.S. 46, 59-60 (1991).

IV.

Ruttanamongkongul challenges the sufficiency of the evidence to support her
conviction for conspiracy to commit sex trafficking. She argues that the evidence
was insufficient to show that she knew of the illegal purpose of the agreement and
insufficient to show that she agreed to participate in a scheme to use force, fraud, or

coercion to cause women to engage in commercial sex.

Viewing the evidence in the light most favorable to the verdict, the proof was
sufficient to support the conviction. The government presented testimony that

9.
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Ruttanamongkongul was a facilitator and a house boss in the Chicago area and that
she partnered with another house boss in Washington, D.C. A co-conspirator named
Pantila “Noon” Rodphokha testified that women who were under debt to the
organization worked in Ruttanamongkongul’s houses, that Ruttanamongkongul
worked closely with at least one woman who owned debt, and that
Ruttanamongkongul had knowledge of overseas trafficking. The record shows that
Wilaiwan “Pim” Phimkhalee, a house boss and ma-tac in the organization, sent e-
mails to Ruttanamongkongul with escort-style photos of the women who would be
working at her house. Ruttanamongkongul also posted advertisements on the website
Backpage offering liaisons with women in her houses. To lease apartments for the
sex work, she funneled cash through a man who paid the rent with cashier’s checks
in order to avoid connecting Ruttanamongkongul to the apartments or to large
amounts of cash. Based on this evidence, a reasonable jury could conclude that
Ruttanamongkongul knowingly agreed to engage in sex trafficking and did so with
knowledge that women working in her houses were subject to coercive debt that
compelled them to participate. There was sufficient evidence to support the
conspiracy conviction. |

V.

Morris challenges the sufficiency of the evidence to support his conviction on
a substantive count of sex trafficking under 18 U.S.C. § 1591(a). He argues there was
insufficient evidence to establish the elements of the substantive offense or to show

that venue was proper in the District of Minnesota.

To establish the elements of the substantive offense, the government was
required to prove one of two alternatives. First, it was sufficient to show that Morris
knowingly recruited, enticed, harbored, transported, provided, obtained, or
maintained Chabaprai Boonluea, the named victim, and did so knowing that she
would be caused to engage in a commercial sex act by means of force, threats of
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force, fraud, or coercion. Id. § 1591(a)(1). Second, the government could meet its
burden by proving that there was a “venture” that engaged in one of the sex-
trafficking activities described in the first alternative, that Morris participated in some
way in that venture, and that Morris benefited financially from that venture. /d.
§ 1591(a)(2). A “venture” is “any group of two or more individuals associated in
fact.” Id. § 1591(e)(6). An offender participates in a venture by “knowingly
assisting, supporting, or facilitating” a substantive sex-trafficking violation. Id.
§ 1591(e)(4).

Morris does not challenge the jury’s finding that he conspired to commit sex
trafficking, and the evidence was sufficient that he knowingly trafficked Boonluea
in particular. The prosecution presented testimony that “M,” a house boss in
Minnesota, sent various women under bondage debt to Morris and the houses of
prostitution that he operated. Two witnesses testified that Morris and Maya were
business partners, and that “M” rotated women through houses operated by the two
partners.

- Boonluea was a government witness at trial. She testified that she was also
known by nicknames, including “Iris” and “Lily.” Boonluea came to the United
States under debt. “M,” the house boss in Minnesota, was her ma-tac. Boonluea
worked fifteen months to pay off her debt, and the house bosses did not allow her to
refuse clients during that time. “M” held Boonluea’s passport to keep her from
running away, and threatened Boonluea’s family when she expressed a desire to

return to Thailand.

“M” sent Boonluea from Minnesota to different houses across the country.
Boonluea testified that “M” sent her to Maya’s house in Orange County, California,
for two weeks in early 2010. While Boonluea was working in Orange County, Morris
made dinner for Boonluea and drove her to purchase cosmetics for use in sex work.
The government produced printouts of Morris’s electronic calendar, which included
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an entry for “Lilly” for fifteen days in September 2009. Morris points out that
Boonluea spelled her nickname differently as “Lily,” and that she recalled at trial nine
years later that her visit to Maya’s house came in early 2010 rather than late 2009.
But a reasonable jury could have concluded that the discrepancies were immaterial
and that the calendar corroborated testimony that Morris was involved with
maintaining Boonluea when “M” sent her to stay with Maya. Indeed, Morris’s
closing argument at trial conceded that Boonluea “met Morris two times when she

came to Maya’s house in Orange County for 15 days.”

This evidence was sufficient to support a finding that Morris participated in a
venture with Maya and “M” to “maintain” Boonluea. A reasonable jury could have
concluded that Morris knowingly helped to maintain Boonluea by providing food and
transportation while knowing that she would be caused to engage in commercial sex
acts by means of coercion. There was also sufficient evidence that Morris benefited
financially from Boonluea’s sex work because Morris and Maya were business
partners, and Maya collected house fees from Boonluea while she was in Orange
County. For these reasons, the record adequately supports the jury’s finding that
Morris committed the substantive offense under § 1591(a).

Morris also argues venue was improper in the District of Minnesota because
the charged violation of § 1591(a) occurred entirely in California. The government
argues that Morris waived any challenge to venue because although he filed a general
motion for judgment of acquittal at the close of the evidence, see Fed. R. Crim. P.
29(a), he did not raise venue specifically until a motion filed after the jury returned
its verdict. See Fed. R. Crim. P. 29(c). This court has not addressed the precise
question whether a Rule 29(c) motion is sufficient to preserve a challenge to venue.
Outside the context of venue, however, we have treated a sufficiency issue raised for
the first time in a post-verdict motion as preserved for appeal. United States v.
Inman, 558 F.3d 742, 747 (8th Cir. 2009); see United States v. Miller, 527 F.3d 54,
60-61 (3d Cir. 2008) (citing cases). In an older case, this court said in an alternative
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holding that a challenge to venue was waived where the defendant stipulated before |
trial that venue was proper and did not dispute the issue until a post-verdict motion
for new trial. United States v. Haley, 500 F.2d 302, 305 (8th Cir. 1974). There has
been no occasion to reconcile Haley with more recent cases concerning motions
under Rule 29(c).

Assuming for the sake of analysis that Morris adequately preserved the venue
question for appellate review, we conclude that there was sufficient evidence to
support a finding that venue was proper in the District of Minnesota. The evidence
showed that Morris participated in a venture that facilitated a sex-trafficking violation
that occurred in both California and Minnesota.

As discussed, the evidence was sufficient to show that Morris participated in
a venture with Maya and “M” to maintain Boonluea, knowing that she would be
caused by means of coercion to engage in commercial sex acts. The indictment
charged that Morris participated in a venture from about April 2009 through about
January 2010. The evidence supported a finding that the associated persons
maintained Boonluea in different locations over a period of time.

A continuing offense may be tried “in any district in which such offense was
begun, continued, or completed.” 18 U.S.C. § 3237(a). Thus, if Morris’s
participation in the venture to maintain Boonluea was a continuing offense that
occurred in both Minnesota and California, then venue was proper in the District of
Minnesota.

We conclude that the offense of benefiting from participation in a venture to
“maintain” a victim of sex trafficking is a continuing offense that may occur in more
than one district. The nature of the crime is such that Congress must have intended
it to be treated as continuing rather than as a series of individual violations for each
moment in time that a victim is “maintained.” See Toussie v. United States, 397 U.S.
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112, 115 (1970). In this very case, Morris did not object to the district court’s jury
instruction that a venture is an “ongoing” activity that may occur over a “period of
time,” and that a defendant could participate “throughout the length of the venture.”
R. Doc. 991, at 33-34.

The decision in Ex parte Nielsen, 131 U.S. 176 (1889), is illustrative. There,
the Court explained that the federal offense of “cohabit[ing] with more than one
woman” was “inherently a continuous offense, having duration, and not an offense
consisting of an isolated act.” Id. at 186 (internal quotation omitted). As such, the
offense spanned the entire thirty-one months covered by the indictment and did not
occur repeatedly each week or month within that period. See id. at 177, 186. The
sex-trafficking offense at issue here is comparable. Offenders under § 1591(a)
sometimes maintain a victim continuously over a period of time, and that conduct
amounts to a single offense rather than a series of isolated acts of maintenance.
While it is true that the offender must know about the prospective use of force, fraud,
or coercion at the time the offender knowingly maintains the victim, see United States
v. Marcus, 538 F.3d 97, 102 n.7 (2d Cir. 2008), the maintenance of the sex worker
and the offender’s knowledge can persist over time in a single violation.

With this understanding of Morris’s violation, the evidence was sufficient to
support a finding that venue was proper in the District of Minnesota. If Morris had
requested a jury determination on venue, the evidence would have supported a
finding that Morris was part of a venture with Maya and “M” to maintain Boonluea
that acted in both Minnesota and California over a period of time. Accordingly,
venue was proper in the District of Minnesota under 18 U.S.C. § 3237(a). See United
States v. Rodriguez-Moreno, 526 U.S. 275, 282 (1999).
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VL

Several of the defendants argue that the district court erred at sentencing in
calculating the base offense level for a conspiracy to engage in sex trafficking under
18 U.S.C. § 1594. The district court applied a base offense level of 34 based on
USSG §§ 2X1.1 and 2G1.1; the defendants contend that the level should be 14. In
United States v. Carter, 960 F.3d 1007 (8th Cir. 2020), this court held that the correct
base offense level is 34. Id. at 1013-15. Therefore, this point on appeal is foreclosed
by Carter.

VIL

Unpradit challenges the district court’s orders of restitution and forfeiture. The
court ordered Unpradit to pay $400,000 in restitution, and ordered forfeiture of two
cellular phones and a money judgment of $400,000. We review the district court’s
factual determinations for clear error. United States v. Gregoire, 638 F.3d 962, 973
(8th Cir. 2011).

The Trafficking Victims Protection Act provides that when a defendant is
convicted of conspiracy under 18 U.S.C. § 1594, the court must order restitution for
the “full amount of the victim’s losses.” 18 U.S.C. § 1593. These losses include
costs incurred by a victim that are a proximate result of the offense, as well as “the
gross income or value to the defendant of the victim’s services or labor.” 18 U.S.C.
§§ 1593(a)(3), 2259(c)(2). The government must prove the amount of restitution by
a preponderance of the evidence. See United States v. DeRosier, 501 F.3d 888, 896
(8th Cir. 2007).

The district court found that a restitution award of $400,000 was appropriate.
The court found that the government’s submission appropriately identified victims
of the conspiracy, and that the restitution amount was appropriately compensatory

-15-

Appeliate Case: 19-3313 | Page: 15  Date Filed: 05/20/2022 Entry ID: 5159495




and tailored to Unpradit’s role in the greater scheme. As support for a restitution
amount of $400,000, the court also cited the declaration of a special agent from the
Internal Revenue Service who averred that Unpradit deposited $444,101 of
income—unreported to the IRS—into her bank account between 2011 and 2016. The
agent observed that $380,000 of the deposits were cash and suggested that the most
likely source of the deposits was earnings from sex-trafficking and prostitution-

related activities.

We see no clear error in the district court’s finding. The IRS agent’s
declaration supported a finding that Unpradit more likely than not collected $400,000
of gross income from the victims’ services. Alternatively, the record also supported
a finding that Unpradit participated in trafficking at least ten victims. With evidence
that each victim typically paid a debt of $40,000 to $60,000 to her ma-tac and paid
house fees that totaled about half of the bondage debt, there was a sufficient basis to
conclude that Unpradit’s offense proximately caused losses of at least $400,000. See
United States v. Williams, 5 F.4th 1295, 1305-06 (11th Cir. 2021).

Unpradit raises several procedural challenges to the forfeiture order. She
argues first that the district court erred by failing to retain the trial jury or to empanel
anew jury to decide the forfeiture issues. The governing rule of procedure, however,
provides only that the court must determine whether either party requests that the jury
be retained “to determine the forfeitability of specific property if it returns a guilty
verdict.” Fed. R. Crim. P. 32.2(b)(5)(A). The rule does not entitle a defendant to a
jury’s decision on the amount of a money judgment, so there was no error in that
respect. Gregoire, 638 F.3d at 971-72. After the government reported before and
during trial that no defendant had yet requested a jury determination on forfeiture, and
Unpradit did not make such a request during the conference on jury instructions, the
court may have inferred that no party requested a jury determination as to
forfeitability of the cell phones. But even if the court erred by not inquiring of the
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parties before the jury deliberated, the court retained jurisdiction to resolve the matter
later. United States v. Williams, 720 F.3d 674, 700-702 (8th Cir. 2013).

Unpradit also contends that the district court erred by not determining
forfeiture “as soon as practical” after the verdict, and by declining to conduct a
hearing on Unpradit’s request. See Fed. R. Crim. P. 32.2(b)(1). We conclude that
any procedural error was harmless. Unpradit states a desire to contest the amount of
the money judgment and the nexus between the cell phones and the conspiracy, but
does notlexplain how an earlier determination or a hearing would have augmented the
record or undermined the evidence on which the district court relied. The same
forensic analysis of Unpradit’s bank accounts that justified the restitution order
supports the money judgment of $400,000. See United States v. Elder, 682 F.3d
1065, 1072-73 (8th Cir. 2012). Evidence showed that the cell phones were used to
communicate with people in Thailand and the United States about women coming to
the United States for commercial sex, to communicate with house bosses (including
Morris), and to send and receive photographs of sex workers under bondage debt.
We therefore conclude that the forfeiture order is proper.

VIII.

Wanless appeals the district court’s order denying her motion for new trial. If
her conviction is sustained, then Wanless also asserts that the court committed errors
at sentencing.

Wanless first contends that the government withheld exculpatory information
in violation of her due process rights under Brady v. Maryland, 373 U.S. 83 (1963).
The disputed information concerns the source of certain evidence presented by the
prosecution. When investigators searched Wanless’s home in 2017, they seized
boxes that contained documents and electronics. One seized item was a ledger that
contained financial information related to sex trafficking.
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Wanless alleges that the contents of the boxes were first seized by police
during a search at the home of one Casey Benson in Addison, Texas in 2013.
According to Wanless, police in Addison seized the items from Benson as part of a
local sex-trafficking investigation, but when the Addison case was dismissed due to
misconduct (embezzlement) by the lead investigator on the case, the evidence was
returned to Benson in 2016. Wanless claims that the government did not timely
disclose that the documents seized from her home in 2017 were part of the Benson
seizure in 2013. She maintains that the alleged non-disclosure was prejudicial
because if the history of the materials were known, then the evidence would have
been inadmissible or undermined, in part because Benson lived with another Thai

woman who could have prepared the ledger.

The district court concluded that the government did timely disclose the
relevant information, and that there was no prejudice to Wanless. The court found
that the prosecution provided to Wanless’s counsel (1) photographs of items seized
in 2013, (2) nearly 400 pages of materials related to the Addison case, (3) the details
of the Addison case, including the reasons for its dismissal, and (4) information about
chain of custody of the documents seized from Wanless. The court found that these
disclosures allowed Wanless sufficient time to prepare a defense. Wanless also
complained that the documents were stored in two boxes rather than in a single
“original” box, but the court found that nothing about the nature of the storage
containers discredited the evidence or justified any relief.

Wanless renews her contentions on appeal, but there was no clear error in the
district court’s findings and no legal error in its conclusion. The record supports the
findings that the government disclosed information about the 2013 seizures, including
that some of the evidence seized from Wanless in 2017 had earlier been seized during
the 2013 investigation. Wanless had an opportunity at trial to present evidence about
chain of custody and to raise questions about who was responsible for preparing the
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disputed ledger and other documents. She has not established non-disclosure of

material exculpatory evidence.

Wanless also contends that the district court should have granted a new trial
based on prosecutorial misconduct. She argues that a prosecutor falsely stated during
a bench conference that the disputed ledger was seized from Wanless in 2017 rather
than in Addison during 2013. But the record is consistent with the conclusion that
the same evidence was seized twice—once in 2013 and then, after the evidence was
returned, again in 2017. The prosecutor’s statement during the bench conference did
not preclude Wanless from cross-examining the witness about an earlier seizure in
2013 if she thought such evidence would be useful to the defense.

Wanless cites a witness’s statement that financial documents obtained from
Wanless were seized pursuant to “a search warrant at her home” when the 2017
search was actually conducted based on Wanless’s consent. Wanless believes that
the witness’s statement misled the jury about the source of the ledger and financial
documents. That the witness misstated the authority for the search, however, does not
amount to prosecutorial misconduct or otherwise justify a new trial. [f the nature of
the authority for the search was relevant to the defense, then it was a proper subject
for cross-examination. ‘

Wanless next complains about a statement by the prosecutor during final
rebuttal argument that “[w]e didn’t hear from Wan about the ledger.” Wanless argues
that this statement was an improper comment on her constitutional right to remain
silent. The district court rejected this argument on the ground that the prosecutor was
critiquing or evaluating defense counsel’s final argument (which did not address the
significance of the ledger), and that the transcript “clearly shows that the comment
was taken out of context” in Wanless’s request for a new trial. We agree with this
conclusion and see no reasonable probability that a jury would have viewed the
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remark as a comment on Wanless’s failure to testify. See United States v. Morris, 817
F.3d 1116, 1122 (8th Cir. 2016).

Wanless also asserts that she is entitled to a new trial based on ineffective
assistance of trial counsel. Ordinarily, claims asserting ineffective assistance of
counsel should be raised in post-conviction proceedings, but the record here is
adequately developed, and the district court ruled on the claim, so we proceed to
address it on direct appeal. See United States v. Hubbard, 638 F.3d 866, 869-70 (8th
Cir. 2011). To succeed on this claim, Wanless must show that counsel’s performance
was deficient and that the deficient performance was prejudicial. Strickland v.
Washington, 466 U.S. 668, 687 (1984).

Wanless alleges several errors by trial counsel. First, she asserts that counsel
was ineffective for stipulating to evidence seized in the 2017 search. Counsel
actually stipulated to the chain of custody for this evidence, and the district court
accurately pointed out that there was a chain of custody. Hence, counsel’s stipulation
to what could have been proved was not ineffective. Second, Wanless criticizes
counsel’s failure to impeach a prosecution witness who testified about financial
documents seized in 2017. She argues that counsel could have established that the
documents were seized in the Benson search four years earlier. Additional
questioning might have clarified that the documents were seized twice. But Wanless
has not demonstrated that counsel could have shown that the documents were never
seized in 2017 at all, or that evidence of a previous seizure in 2013 would have
exculpated Wanless, so counsel’s performance was not ineffective or prejudicial.
Third, Wanless contends that counsel should have pursued a defense theory that she
was a “solo provider” after 2013, and was therefore not guilty of conspiracy. The
district court found that counsel’s decision not to follow this approach was a strategic
decision that was virtually unchallengeable under the Sixth Amendment. We see no
basis to overturn that decision, especially given that the charged conspiracy began in
2009, and the government was not required to prove that Wanless participated after
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2013 in order to obtain a conviction. For these reasons, the district court did not err
in rejecting Wanless’s claim that trial counsel provided ineffective assistance.

Wanless’s last several claims relate to sentencing and forfeiture. The court
imposed a term of 144 months’ imprisonment. Wanless argues that the court erred
by failing to make findings about the scope of her “relevant conduct” under the
sentencing guidelines. See USSG § 1B1.3. Wanless does not explain, however, why
any of the district court’s calculations under the sentencing guidelines were
erroneous, or why any additional findings were required to resolve issues under the

guidelines. We therefore reject Wanless’s challenge to her term of imprisonment.

"~ Wanless also disputes the district court’s order of forfeiture. In December
2019, approximately a year after the jury’s verdict, the district court issued a
preliminary order of forfeiture. The order entered a money judgment forfeiture of
$1,000,000, and provided for the forfeiture of several items of property, including
cash seized from bank accounts and electronic devices.

At a sentencing hearing in September 2020, Wanless asked the court to-impose
“the same forfeiture” that was imposed with respect to her co-defendant “Noon.” The
government asked the court to finalize the preliminary forfeiture order and
incorporate it into the judgment. The court opted instead to “reserve the right to
impose a final order for forfeiture for a period of 30 days,” and allowed the parties to
send “final submissions” related to forfeiture. The court then entered a written
judgment stating that “[t]he defendant shall forfeit . . . [a]ll property as indicated in
the Preliminary Order of Forfeiture dated 12/4/2019.”

The parties filed written briefs regarding forfeiture, and Wanless requested a
hearing. In February 2021, the court denied Wanless’s request for a hearing and
overruled her objections to the preliminary order of forfeiture. The court found that
there was a sufficient nexus between Wanless’s crimes and the forfeited property and
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funds, and that the money judgment was reasonable. The preliminary order thus

became final.

Wanless first argues that the forfeiture order has no effect because it was not
included in the final judgment. Although the written judgment included a forfeiture
provision, Wanless argues that the court’s oral pronouncement controls, and the court
said at sentenciﬁg that it would reserve judgment on forfeiture for thirty days. Even
assuming, however, that the forfeiture was not properly included in the judgment as
of September 2020, it was permissible for the court to correct that omission at a later
date. See Fed. R. Crim. P. 32.2(b)(4); United States v. Shakur, 691 F.3d 979, 987 (8th
Cir. 2012); United States v. Hatcher, 323 F.3d 666, 673-74 (8th Cir. 2003). The order
of February 2021 denying objections to the preliminary order served as that
correction. Wanless maintains that the government was required to appeal the
omission of forfeiture from the judgment in September 2020, but it was sufficient for
the government to rely on the district court’s authority to correct an omission in the
judgment at a later date.

Wanless also contends that the district court denied her due process of law
when it denied her request for a hearing on forfeiture. In her objections to the
preliminary order of forfeiture, Wanless asserted that she was entitled to have a jury
determine the nexus between cited property and the offense. Citing the absence of
a jury finding, Wanless sought an evidentiary hearing on forfeiture under Federal
Rule 32.2(b)(1)(B). On appeal, she cites the rule’s provision that “[i]f the forfeiture
is contested, on either party’s request the court must conduct a hearing after the
verdict or finding of guilty.” Fed. R. Crim. P. 32.2(b)(1)(B). Wanless seems to argue
that the district court’s alleged failure to follow the rule amounts to a constitutional

deprivation.

Under the circumstances of this case, we conclude that the district court was
not required to hold a hearing. The court entered a preliminary order of forfeiture ten
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months before sentencing. From then until sentencing, Wanless neither objected to
the order nor requested a hearing. To the contrary, at sentencing, Wanless asked the
court to impose the same forfeiture order that applied to a co-defendant who was
ordered to forfeit a money judgment of $1,000,000, a flash drive, and a cell phone.
This request essentially matched the preliminary order against Wanless for a money
judgment forfeiture of $1,000,000 and the forfeiture of electronic devices and cash
from bank accounts. The court nonetheless granted the parties an opportunity to
make “final submissions” in writing while reserving judgment on forfeiture for thirty
days. Only then did Wanless request an evidentiary hearing. At that point, Wanless’s
request for a hearing was untimely, and the court properly declined to grant it. The
court could have entered the final order of forfeiture at sentencing, and its gratuitous
willingness to entertain written submissions for thirty days after sentencing did not

entitle Wanless to an evidentiary hearing or deprive her of due process.

For these reasons, the judgments of the district court are affirmed.
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§ 1591.‘ Sex trafficking of children or by force, fraud, or coercion

(a) Whoever knowingly— .

(1) in or affecting interstate or foreign commerce, or within the special maritime and
territorial jurisdiction of the United States, recruits, entices, harbors, transports, prov1des, obtains,
advertises, maintains, patronizes, or solicits by any means a person; or

(2) benefits, ﬁnancially or by receiving anything of value, from participation in a venture
which has engaged in an act described in violation of paragraph‘ (1),

~ knowing, ‘or, except where the act constituting the violation of paragraph (1) is advertising, in
reckless disregard of the fact, that means of force, threats of force, fraud, coercion described in
subsection (e)(2), or any combination of such means will be used to cause the person to engage in
a commercial sex act, or that the person has not attained the age of 18 years and will be caused to
engage in a commercial sex act, shall be punished as provided in subsection (b).

~ (b) The punishment for an offense under subsection (a) is—

(1) if the offense. was effected by means of force, threats of force, fraud, or coercion
described in subsection (€)(2), or by any combination of such means, or if the person recruited,
enticed, harbored, transported, provided, obtained, advertised, patronized, or solicited had not
attained the age of 14 years at the time of such offense, by a fine under this t1t1e and imprisonment
for any term of years not less than 15 or for life; or

(2) if the offense was not so effected, and ‘the person recruited, enticed, harbored,
transported, provided, obtained, advertised, patronized, or solicited had attained the age of 14
years but had not attained the age of 18 years at the time of such offense, by a fine under this title
-and imprisonment for not less than 10 years or for life. .
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: '§ 1594. - General provisions

(a) Whoever attempts to violate section 1581, 1583, 1584, 1589, 1590, or 1591 [18 USCS §
1581, 1583, 1584, 1589, 1590, or 1591] shall be punishable in the same manner as a completed
violation of that section.

(b) Whoever conspires with another to violate section 1581, 1583, 1589, 1590, or 1592 [18
USCS § 1581, 1583, 1589, 1590, or 1592] shall be punished in the same mariner as a completed
violation of such section.

(¢) Whoever conspires with another to violate section 1591 {18 USCS § 1591] shall be fined
under this title, imprisoned for any term of years or for life, or both. ,
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§ 2421. Transportation generally

(a) In general.  Whoever knowingly transports any individual in interstate or foreign
commerce, or in any Territory or Possession of the United States, with intent. that such individual
engage in prostitution, or in any sexual activity for which any person can be charged with a
criminal offense, or attempts to do so, shall be fined under this title or imprisoned not more than
10 years, or both.

-(b) Requests to prosecute violations by State Attorneys General.

(1) In general. The Attomey General shall grant a request by a State attorney general that
a State or local attorney be cross designated to prosecute a violation of this section unless the
Attorney General determines that granting the request would undermine the administration of
justice. '

(2) Reason for denial. If the Attorney General denies a request under paragraph (1), the
Attorney General shall submit to the State attorney general a detailed reason for the denial not
later than 60 days after the date on which a request is received.

USCS ' 1
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§ 3553. Imposition of a sentence

(a) Factors to be considered in imposing a sentence. The court shall impose a sentence
sufficient, but not greater than necessary, to comply with the purposes set forth in paragraph (2)
of this subsection. The court, in determining the particular sentence to be imposed, shall
consider—

(1) the nature and circumstances of the offense and the history and characteristics of the
defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to promote respect for the law, and to
provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner;

(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for—

(A) the app]jczible category of offense committed by the applicable category of
defendant as set forth in the guidelines—

(i) issued by the Sentencing Commission pursuant to section 994(a)(1) of
title 28, United States Code, subject to any amendments made to such guidelines by act of
Congress (regardless of whether such amendments have yet to be incorporated by the Sentencing
Commission into amendments issued under section 994(p) of title 28); and

(ii) that, except as provided in section 3742(g) {18 USCS § 3742(g)], are
in effect on the date the defendant is sentenced; or

(B) in the case of a violation of probation or supervised release, the applicable
guidelines or policy statements issued by the Sentencing Commission pursuant to section
994(a)(3) of title 28, United States Code, taking into account any amendments made to such
guidelines or policy statements by act of Congress (regardless of whether such amendments have
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yet to be incorporated by the Sentencing Commission into amendments issued under section
994(p) of title 28);

(5) any pertinent policy statement—

(A) issued by the Sentencing Commission pursuant to section 994(a)(2) of title 28,
United States Code, subject to any amendments made to such policy statement by act of Congress
(regardless of whether such amendments have yet to be incorporated by the Sentencing
Commission into amendments issued under section 994(p) of title 28); and

(B) that, except as provided in section 3742(g) {18 USCS § 3742(g)], is in effect
on the date the defendant is sentenced.[;] '

(6) the need to avoid unwarranted. sentence disparities among defendants with similar
records who have been found guilty of similar conduct; and

(7) the need to provide restitution to any victims of the offense.
(b) Application of guidelines in imposing a sentence.

(1) In general {Caution: In United States v. Booker (2005) 543 US 220, 160 L Ed 2d
' 621, 125 S Ct 738, the Supreme Court held that 18 USCS § 3553(b)(1), which makes the
| Federal Sentencing Guidelines mandatory, is incompatible with the requirements of the
| Sixth Amendment and therefore must be severed and excised from the Sentencing Reform
Act of 1984.] . Except as provided in paragraph (2), the court shall impose a sentence of the kind,
and within the range, referred to in subsection (a)(4) unless the court finds that there exists an
aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that should result in a
sentence different from that described. In determining whether a circumstance was adequately
taken into consideration, the court shall consider only the sentencing guidelines, policy
statements, and official commentary of the Sentencing Commission. In the absence of an
applicable sentencing guideline, the court shall impose an appropriate sentence, having due regard
for the purposes set forth in subsection (a)(2). In the absence of an applicable sentencing guideline
in the case of an offense other than a petty offense, the court shall also have due regard for the
relationship of the sentence imposed to sentences prescribed by guidelines applicable to similar
offenses and offenders, and to the applicable policy statements of the Sentencing Commission.

(2) Child crimes and sexual offenses.

: _ . [(A)] Sentencing. In sentencing a defendant convicted of an offense under section
’ 1201 [18 USCS § 1201] involving a minor victim, an offense under-section 1591 [18 USCS §
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1591], or an offense under chapter 71, 109A, 110, or‘ 117 [18 USCS §§ 1460 et seq., 2241 et
seq., 2251 et seq., or 2421 et seq.], the court shall impose a sentence of the kind, and within the
range, referred to in subsectlon (a)(4) unless—

(1) the court finds that there exists an aggravating circumstance of a kind,
or to a degree, not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence greater than that described,

(ii) the court finds that there exists a mitigating circumstance of a kind or
to a degree, that— : :

(I) has been affirmatively and specifically identified as a permissible
ground of downward departure in the sentencing guidelines or policy statements issued under
section 994(a) of title 28, taking account of any amendments to such sentencing guidelines or
policy statements by Congress; '

(I) has not been taken into consideration by the Sentencmg
Comnusswn in formulatmg the guidelines; and

(III)Ashould result in a sentence different from that described; or

(iii) the court ﬁnds on motion of the Government, that the defendant has
pr0v1ded substantial assistance in the investigation or prosecution of another person who has
committed an offense and that this assistance established a mitigating circumstance of a kind, or to -
a degree, not adequately taken into consideration by the Sentencing Commission in formulating
the guidelines that should result in a sentence lower than that described.

- In determining whether a circumstance was adequately taken into consideration, the court
shall consider only the sentencing guidelines, policy statements, and official comméntary of the
Sentencing Commission, together with any amendments thereto by act of Congress. In the
absence of an applicable sentencing guideline, the court shall impose an appropriate sentence,
having due regard for the purposes set forth in subsection (a)(2). In the absence of an applicable
sentencing guideline in the case of an offense other than a petty offense, the court shall also have
due regard for the relationship of the sentence imposed to sentences prescribed by guidelines
applicable to similar offenses and offenders, and to the applicable policy statements of the
Sentencing Commission, together with any amendments to such guidelines or policy statements by
act of Congress.

(c) Statement of reasons for imposing a sentence. The court, at the time of sentencing,
shall state in open court the reasons for its lmposmon of the particular scntence and, if the
sentence—
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(1) is of the kind, and within the range, described in subsection (a)(4), and that range
exceeds 24 months, the reason for imposing a sentence at a particular point within the range; or .

(2) is not of the kind, or is outside the range, described in subsection (a)(4), the specific
reason for the imposition of a sentence different from that described, which reasons must also be -
stated with specificity in a statement of reasons form issued under section 994(w)(1)(B) of title 28
[28 USCS § 994(w)(1)}(B)], except to the extent that the court relies upon statements received in
camera in accordance with Federal Rule of Criminal Procedure 32. In the event that the court
relies upon statements received in camera in accordance with Federal Rule of Criminal Procedure
32 the court shall state that such statements were so received and that it relied upon the content of
such statements.

If the court does not order restitution, or orders only partial restitution, the court shall include
in the statement the reason therefor. The court shall provide a transcription or other appropriate
public record of the court’s statement of reasons, together with the order of judgment and
commitment, to the Probation System and to the Sentencing Commission,[,] and, if the sentence
includes a term of imprisonment, to the Bureau of Prisons.

(d) Presentence procedure for an order of notice. Prior to imposing an order of notice
pursuant to section 3555 [18 USCS § 3555], the court shall give notice to the defendant and the-
Government that it is considering imposing such an order. Upon motion of the defendant or the

: Government, or on its own motion, the court shall—

(1) permit the defendant and the Government to submit affidavits and written memoranda
addressing matters relevant to the imposition of such an order;

(2) afford counsel an opportunity in open court to address orally the appropriateness of
the imposition of such an order; and

(3) include in its statement of reasons pursuant to subsection (c) specific reasons
underlying its determinations regarding the nature of such an order. :

Upon motion of the defendant or the Government, or on its own motion, the court may in its
discretion employ any additional procedures that it concludes will not unduly complicate or
prolong the sentencing process.

(e) Limited authority to impose a sentence below a statutory minimum. Upon motion of
the Government, the court shall have the authority to impose a sentence below a level established
by statute as a minimum sentence so as to reflect a defendant’s substantial assistance in the
investigation or prosecution of another person who has committed an offense. Such sentence shall
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be imposed in accordance with the guidelines and policy statements issued by the Sentencing
Commission pursuant to section 994 of title 28, United States Code.

(f) Limitation on applicability of statutory minimums in certain cases. Notwithstanding
any other provision of law, in the case of an offense under section 401, 404, or 406 of the
Controlled Substances Act (21 U.S.C. 841, 844, 846), section 1010 or 1013 of the Controlled
Substances Import and Export Act (21 U.S.C. 960, 963), or section 70503 or 70506 of title 46,
the court shall impose a sentence pursuant to guidelines promulgated-by the United States
Sentencing Commission under section 994 of title 28 without regard to any statutory minimum
sentence, if the court finds at sentencing, after the Government has been afforded the opportunity
to make a recommendation, that— -

| (1) the defendant does not have—

(A) more than 4 criminal history points, excluding any criminal history points
resulting from a 1-point offense, as determined under the sentencing guidelines;

(B) a prior 3-point offense, as determined under the sentencing guidelines; and
(C) a prior 2-point violent offense, as determined under the sentencing guidelines;

- Information disclosed by a defendant under this subsection may not be used to enhance the
sentence of the defendant unless the information relates to a violent offense.

(2) the defendant did not use violence or credible threats of violence or possess a firearm
or other dangerous weapon (or. induce another participant to do so) in connection -with the .
offense;

(3) the offense did not result in death or serious bodily injury to any person;

(4) the defendant was not an organizer, leader, manager, or supervisor of others in the
offense, as determined under the sentencing guidelines and was not engaged in a continuing

_criminal enterprise, as defined in section 408 of the Controlled Substances Act {21 USCS § 848];

and

-(5) not later than the time of the sentencing hearing, the defendant has truthfully provided
to the Government all information and evidence the defendant has concerning the offense or
offenses that were part of the same course of conduct or of a common scheme or plan, but the
fact that the defendant has no relevant or useful other information to provide or that the
Government is already aware of the information shall not preclude a determination by the court
that the defendant has complied with this requirement.

USCS : : 5

© 2022 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions
and terms and conditions of the Matthew Bender Master Agreement. :

50371424




(g) Definition of violent offense. As used in this section, the term “violent offense” means a
crime of violence, as defined in section 16 [18 USCS § 16], that is punishable by imprisonment.

USCS 6

and terms and conditions of the Matthew Bender Master Agreement.

52371424

' © ©2022 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions
|
|
|




Ch.1Pt. A

§ZG1 1. Promoting a Commercial Sex Act or Prohibited Sexual Conduct with an
Individual Other than a Minor

(a) Base Offense Level: _
(1) 34,if the offense of conviction is 18 U.S.C. § 1591(b)(1); or
(2) 14, oth;rwise. |
(b) Specific Offense Characteristic

(1) If (A) subsection (a)(_2) applies; and (B) the offense ihvolved fraud or
coercion, increase by 4 levels. '

(c) | Cross Reference

(1) If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b)
or 18 U.S.C. § 2242, apply §2A3 1 (Criminal Sexual Abuse; Attempt to
- Commit Crtmlnal Sexual Abuse).

(d) Speciai Instruction

(1) If the offense involved more than one victim, Chapter Three, Part D

! " (Multiple Counts) shall be applied as if the promoting of a commercial

| " sex act or prohibited sexual conduct in respect to each victim had been
contained in a separate count of conviction. '

Commentary

Statutory Provisions: 8 U.S.C. § 1328 (only if the offense involved a victim other than a minor); 18
U.S.C. §§ 1591 (only if the offense involved a victim other than a minor), 2421 (only if the offense
involved a victim other than a mmor) 2422(a) (only if the offense involved a victim other than a
minor).
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Effective Date: The effective déte of this amendment is November 1, 2007.

701. Amendment: Chapter Two, Part A, Subpart Three, is amended in the heading
by adding at the end "AND OFFENSES RELATED TO REGISTRATION AS A
SEX OFFENDER". " -

|
Section 2G1.1(a) is amended by siriking “14" and inserting the following: "(1)
34, if the offense of conviction is 18 U.S.C. § 1591(b)(1); or
(2) 14, otherwise.".
Section 2G1.1(b)(1) is amended by inserting "(A) subéection (a)(2) applies; and (B)" after "If".
Section 2G1 -1 is amended by striking the Commentary captioned “Background" as follows:
. ;'Backg' round: This guideline covers offenses that involve pfomoting prostitution or
| . prohibited sexual conduct with an adult through a variety of means. Offenses that
involve promoting prostitution or prohibited sexual conduct with an adult are
sentenced under this guideline, unless criminal sexual abuse occurs-as part of the

offense, in which case the cross reference would apply.

This guideline also covers offenses under section 1591 of title 18, United

States Code, that involve recruiting or transporting a person, other than a minor, in
interstate commerce knowing that force, fraud, or coercion will be used to cause the
person to engage in a commercial sex act.
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Ch.1Pt. A

Effective Date: The effective date of this amendment is November 1, 2007

701. Amendment Chapter Two, Part A, Subpart Three, is amended in the heading

by adding at the end "AND OFFENSES RELATED TO REGISTRATION AS A
SEX OFFENDER", ’ :

Sixth, section 208 of the Adam Walsh Actadded a new mandatory minimum term of imprisonment of 15
years under 18 U.S.C. § 1591(b)(1) for sex trafficking of an adult by force, fraud, or coercion. In
response, the amendment provides a new base offense level of 34 in §2G1.1 (Promoting a Commercial Sex
Act or Prohibited Sexual Conduct with an Individual Other than a Minor) if the offense of conviction is 18
US.C. § 1591(b)(1), but retains a base offense lcvel of 14 for all other offenses. In addition, the
amendment limits application of the specific offense characteristic at §2G1.1(b)(1) that applies if the
offense involved fraud or coercion only to those offenses receiving a base offense level of 14. Offenses
under 18 U.S.C. § 1591(b)(1) necessarily involve fraud and coercion and, therefore, such conduct is built
into-the heightened base offense level of 34. This limitation thus avoids unwarranted double counting.
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Ch.1Pt. A

PART X~ OTHER OFFENSES

1. CONSPIRACIES, ATTEMPTS,
SOLICITATIONS =

§2X1'.1. Attempt, Solicitation, or Consplracy {Not Covered by a Specific Offense
Guideline)

(a) Base Offense Level: The base offense level from the guideline for the sub-
stantive offense, plus any adjustments from such guideline for any in-
tended offense conduct that can be established with reasonable certainty.

(b) Specific Offense Characteristics

(1) [f an attempt, decrease by 3 levels, unless the defendant completed all
the acts the defendant believed necessary for successful completion of
the substantive offense or the circumstances demonstrate that the
defendant was about to complete all such acts but for apprehension or
interruption by some similar event beyond the defendant’s control.

(2) If a conspiracy, decrease by 3 levels, unless the defendant or a co-con-
spirator completed all the acts the conspirators believed necessary on
their part for the successful completion of the substantive offense or
the circumstances demonstrate that the conspirators were about to
complete all such acts but for apprehension or interruption by some
similar event beyond their control.

(3) (A) If a solicitation, decrease by 3 levels unless the person solicited to
commit or aid the substantive offense completed all the acts he
believed necessary for successful completion of the substantive
offense or the circumstances demonstrate that the person was
about to complete all such acts but for apprehension or interrup-
tion by some similar event beyond such person’s control.

(B) If the statute treats solicitation of the substantive offense identi-
cally with the substantive offense, do not apply subdivision (A)
above; ie., the offense level for solicitation is the same as that for
the substantive offense. ' '

(c) Cross Reference
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Ch.1Pt. A
(1) When an attempt, solicitation, or conspiracy is expressly.covered by
another offense guideline section, apply that guideline section.
|
|
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Ch.1Pt. A

§1B1.3. Relevant Conduct (Factors that Determine the Guideline Range)

(a) CHAPTERS TwO (OFFENSE CONDUCT) AND THREE (ADJUSTMENTS). Unless
otherwise specified, (i) the base offense level where the guideline specifies
more than one base offense level, (ii) specific offense characteristics and
(iii) cross references in Chapter Two, and (iv) adjustments in Chapter

Three, shall be determined on the basis of the following:

(1) (A) all acts and omissions committed, aided, abetted, counseled, com-
" manded, induced, procured, or willfully caused by the defendant;
and

(B) in the case of a jointly undertaken criminal activity (a criminal plan,
scheme, endeavor, or enterprise undertaken by the defend- ant in
concert with others, whether or not charged as a conspir- acy), all
acts and omissions of others that were—

(i) within the scope of the jointly undertaken criminal activity,
(i) in furtherance of that criminal activity, and

(iii) reasonably foreseeable in connection with that criminal ac-
tivity;

that occurred during the commission of the offense of conviction, in
preparation for that offense, or in the course of attempting to avoid
detection or responsibility for that offense;

(2) solely with respect to offenses of a character for which §3D1.2(d) would
require grouping of multiple counts, all acts and omissions de- scribed
in subdivisions (1}{A) and (1)(B) above that were part of the same
course of conduct or common scheme or plan as the offense of
conviction;

(3) all harm that resulted from the acts and omissions specified in sub-
sections (a)(1) and (a)(2) above, and all harm that was the object of
such acts and omissions; and

(4) any other information specified in the applicable guideliné.

(b) CHAPTERS FOUR (CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD) AND FIVE
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(DETERMINING THE SENTENCE). Factors in Chapters Four and Five that es:
tablish the guideline range shall be determined on the basis of the conduct
and information specified in the respective guidelines. '

o Comnientary
Application Notes:

1.  Sentencing Accountability and Criminal Liability.—The principles and limits of sentenc- ing

accountability under this guideline are not always the same as the principles and limits of

. criminal liability. Under subsections (a)(1) and (a)(2), the focus is on the specific acts and omis-
- ' sions for which the defendant is to be held accountable in determining the applicable guideline
! range, rather than on whether the. defendant is criminally liable for an offense as a principal,

"~ accomplice, or conspirator.
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