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Before GRANT, TJOFLAT, and ED CARNES, Circuit Judges.
TJOFLAT, Circuit Judge: |

Florida prisoner Gregory Lamar Blackmon appeals the
District Court’s denial of his 28 U.S.C. § 2254 habeas petition. We

issued a certificate of appealability on the following two issues:

(1) Whether the Florida District Court of Appeal
(“DCA”) denial of Blackmon’s claim that his appellate
attorney rendered ineffective assistance of counsel in
not assigning as error in the appeal of Blackmon’s
conviction of armed robbery the trial court’s failure
sua sponte to inform Blackmon of the dangers of joint
representation constituted a decision ' that was
contrary to or an unreasonable application of
Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052 (1984). :

(2) Whether the DCA denial of Blackmon’s claim that
his trial attorney rendered ineffective assistance of
counsel in failing to object to the prosecutor’s
comments in closing argument to the jury about the
truthfulness of Michael Chester’s testimony
constituted a decision that was contrary to
or .an unreasonable application of Strickland v.
Washingron.1

i

1 We have rephrased the issues for purposes of clarity. The original language
was as follows: (1) “Whether Mr. Blackmon’s appellate counsel was ineffective
for failing to argue that the trial court erred in its treatment of Mr. Blackmon’s
decision to be jointly represented by his co-defendant’s counsel, and whether

+
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We .conclude that the District Court properly denied
Blackmon’s § 2254 habeas petition.

L
A.

On August 14, 2009, Michael Moore, the manager of
Sonny’s BBQ restaurant on North Monroe Street in Tallahassee,
Florida, had just finished closing the restaurant for the night and
was walking towards his car when he was approached by three
masked mien iti the parking lot. Moore attempted to get into his
car and drive away, but the men forced him out of his car at
gunpoint and t1ed his hands. The men then instructed him to
unlock the restaurant, turn off the alarm, open the safe and give
them its contents, which he did. The men then “hog-tied” Moore
with wire and left. Moore quickly freed himself and called 9-1-1.

The incident was captured on the restaurant’s surveillance video.

On September 2, 2009, while in custody for an armed
robbery of a Chevron gas station, Michael Chester told the

the state court’s ruling on this claim was contrary to or an unreasonable
application of clearly established federal law or was based on an unreasonable
determination of the facts” and (2) “Whether Mr. Blackmon’s trial counsel was
ineffective for failing to object to the prosecutor’s comments in closing about
the truthfulness of Michael Chester’s testimony, and whether the state
postconviction court’s ruling was contrary to or an unréasonable application
of clearly established federal law or was based on an unreasonable
determmatlon of the facts.” ‘ ' '
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Tallahassee police that he was involved in the Sonny’s robbery2
along with four other men: Jermaine Earl, Charles Green, Gregory
Blackmon, and an unidentified man.3 Chester explained that he,
Green, and Earl were the three masked gunmen who accosted
Moore and committed the robbery and that Blackmon and the
unidentified man had been driving back and forth on North
Monroe Street in front of Sonny’s acting as lookouts. He said that
Blackmon had communicated with Earl by cellphone during the
robbery.

During their subsequent investigation, the Tallahassee
police recovered clothing in Earl’s residence that matched
clothing worn by one of the robbers depicted on the Sonny’s
surveillance video. The police also obtained the cell phone
records for both Blackmon and Earl’s phones; the records
indicated that they had been talking to each other during the time
in which the robbery occurred. The records also indicated that

\Y

2 Chester was arrested for the armed robbery of the Chevron station on
August 20, 2009, and detained in the Leon Couhty, Florida, jail. On September
2, 2009, he confessed to the Tallahassee police that he was involved in that
robbery, a robbery at Cash Advance, and the Sonny’s robbery.

3 Chester could not remember the man’s name but seemed to remember that
the man had worked at Sonny’s previously. The man told the group where
the safe was located and the name of Sonny’s manager.
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both Blackmon and Earl were in the area around Sonny’s at the

time of the robbery.4

“On September 4, 2009, the Tallahassee police arrested
Blackmon for the Sonny’s robbery> and ten 'days later the State
Attorney of Leon County filed an information charging him with
the ¢rime.6 The State Attorney filed a sepafate information against
Earl. It charged him with kidnapping in addition to the Sonny’s
robbery.” Both Blackmon and Earl pled not guilty and were
provided court-appointed counsel. Because the same evidence
would be presented against bothrdefendants, the State moved the
Court on February 5, 2010, to consolidate Blackmon’s trial with

4 At trial, Detective Corbitt explained that an individual cell phone is always
in contact with cellular telephone towers or cell site locations. Furthermore,
a phone is constantly looking for the cellular tower or cellular site with the
strongest signal; this is typically the cellular tower or cellular site closest to it.
Cell phone carriers (such as AT&T or Verizon) record the cellular tower(s) or
cellular site(s) that a phone is using for any given telephone call. Armed with
this data, the police determined the general area in which Blackmon and Earl’s
cell phones were being used at the time of the robbery.

5 Blackmon was arrested on September 4, 2009. Earl was arrested shortly
thereafter. A warrant was issued for Green’s arrest, but as of the time of
Blackmon’s trial, the police had been unable to execute it. Officer Boccio
testified that the warrant for Green was outstanding. )

6 The information was filed in the Circuit Court of Leon County. The State
Attorney filed like informations against Earl and Chester.

7 During a pretrial hearing, the prosecutor noted that while Blackmon had not
been charged with kidnapping, such a charge could certainly follow.
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Earl’s. The Court granted the motion and ordered Blackmon and
Earl to be ‘tried jointly but with separate juries. Following
consolidation, Earl and Blackmon both retained John Edward

Eagen to represent them.

On May 20, 2010, the Court set Earl and Blackmon’s trial
date for the week of June 14, 2010. Prior to jury selection, Eagen
informed the Court that Blackmon was concerned about how the
joint trials would proceed, and that he was trying to explain the
procedure to Blackmon. During the Court-counsel colloquy that
ensued, Blackmon interrupted to say: “my concern was trying to
get my point of innocence ac}oss to just my jury. I [don’t] want
them to be distracted with other evidence because on my evidence,
you know, they got me on whatever.” The Court, the prosecutor,
-and Eagen all explained to Blackmon that, because he was being
tried as a principal to armed robbery, the State would present the
same evidence regardless of whether the two trials were
consolidated. Blackmon then stated that he understood that the
‘same evidence would be presented but that he did not want the
same jury as Earl. Eagen again explamed to Blackmon that he and

Earl would have separate Junes

At the end of this dlscussmn the prosecutor asked the Court
“[i)f we could also reiterate [on the record] the waiver of [Blackmon
and Earl] being represented by the same counsel for appellate
purposes. I don’t want this to be an issue for appeal later. They
chose to hire the same attorney. I want to make sure it’s clear

they’re waiving that conflict.” Eagen responded, “We’ve done that
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so many times. We’'ll do it one more time. You guys are fine with
me representing both of you correct?” Blackmon responded,
“Only if you argue in front of two different juries.” Earl nodded his

head yes in response to the question.
»B' .

At trial, Chester testified in the State’s case.8 He was its key
witness in that he was the only one who could relate how the
robbery was planned ‘and, in particular, the roles Blackmon and
Earl played. He presented the following story: at some point prior
to the robbery, he had been staying at the Roadway Inn across the
street from Sonny’s when Blackmon told him that he had a plan in
the works to tob the restaurant. A few days before the robbety
took place, Chester, Earl, and Green “cased” Sonny’s and observed
how many people were working there and at what time they left

work.

Chester th¢h told the jury how the robbery was carried out
and how afterwards he,.‘ Green, the unidentified man, Blackmon
and Barl met at Earl’s housé to divide up the money. His
description mirrored what he had told the police and the events set
out in subpart A. Chester’s testimony focused, in part, on
Blackmon and Earl's- inVolvem'ent—'especia{Ily "the: phone

conversations they had while the fobbery was in progress.

8 Chester hoped that the prosecutor would recommend a lenient sentence.
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In cross-examining Chester, Eagen zeroed in on those
conversations. He cast doubt on how Chester could have known
that Blackmon was in fact acting as a look out, given North Monroe

Street was not visible from the woods behind Sonny’s.

Eagen: And when you and Mr. Green and Mr.—and
you say Mr. Earl were in the woods, right?

Chester: Yes, sir.

Eagen: You were saying they were. talking on the
phones, right?

Chester: Yes, sir. f-’

Eagen: And you're saying—how do you know if you
were in the woods, okay, and in the—can you see
North Monroe from where you were?

Chester: From in the woods?

Eagen: Yeah, from the back of Sonny’s?

Chester: No, sir.

Eagen: Then how do you know that Mr. Blackmon
was driving up and down the highway—the road on
Monroe? ‘

Chester: Because that's where he told us he was going
to be at— ‘ ‘

Eagen: I didn’t ask you that. I asked— you don’t have

any personal knowledge where Mr. Blackmon was

that night? You're assuming he was doing that? That’s
., what you believe, okay, correct?

Chester: I guess so, sir.
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On redirect, - the . prosecutor further questioned Chester

about Blackmon and Earl’s phone communications. ., e

"Prosecutor: When is the last time you saw Gregory
Blackmon whenyou were on your way to Sonny’s?

Chester: When we left the house.

Prosecutor: And when is the first time you saw him
after the robbery?

Chester: Back at the house.

Prosecutor: Did Gregory Blackmon make any
statements to you that he was doing what he said he
would, that he was patrolling that street to look out?

Chester: Yea, when we were in the woods when
[Earl] called [Blackmon], [Earl] had told me too. - -

Eagen: Objection, hearsay upon hearsay..
Court: Overruled.
Prosecutor: Go ahead, Mr. Chester. You can answer.

Chester: When [Earl] was calling [Blackmon] in the
woods, that’s what [Blackmon] told {Earl]. [Earl] said
[Blackmon] was going—({Earl] said, I just saw
[Blackmon’s] car go past because by the garbage cans
you can see the street.

In addition to Chester’s testimony, the State presented
testimony from several officers who had been part of the

investigation of the Sonny’s robbery. In particular, Investigator
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Scott Cherry testified that a search of Earl’s residence had yielded
clothing consistent with what was seen on the surveillance video
of the robbery, as well as two ‘cell phones. Officer Christopher
Corbitt, ‘an expert on cell phone tracking, testified that the cell
phone records retrieved from Blackmon and Earl's phones
suggested that Blackmon and Earl had been talking to each other
at the time of the robbery and that their phones had both been in

close proximity to Sonny’s at'that time as well.

The defense’s closing jury arguments in the two cases were
held separately. Thus, Eagen ﬁgsfaddressed the jury in Blackmon’s
case (and in the absence of Earl’s jury), and then the jury in Earl’s
case (and in the absence of Blackmon’s jury). In summing up the
case against Blackmon, Eagen argued that the State’s case was
weak, one based on Chester’s testimony and little else. There was
“no fingerprint evidence, no DNA, no footprints.” The cellphone
records showed that Blackmon and Earl were talking to each other
on the night of the robbery in the vicinity of Sonny’s, but Earl and
Blackmon could have been “driving around as people do, talk[ing]
on the cell phone as people do.” And Chester’s testimony, Eagen
repeatedly emphasized, was suspect because Chester was “not a
good Samaritan coming forth and saying, I am going to be
truthful.” Chester, Eagen pointed out, was “out for [Chester].”
“He’s got a motive to do the best he can to give [the State] the

information” it wants in exchange for a more lenient sentence.

- The prosecutor, in contrast, reminded the jury of each piece

of evidence that corroborated Chester’s testimony—including the

A
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cell phone data and the clothing at Earl’s residence—and urged.the
jury to recognize that “[iJt all starts to add up when you look at the
big picture and when you use [Chester’s] testimony as the glue to
hold it _all together.” The prosecutor addressed Chester’s
credibility several times, always without a defense objection. We
excerpt the relevant portions:

- Prosecutor: Michael Chester told you himself, that’s
him. He has accepted responsibility for this case. He
has told you, I went in there, and I robbed Sbnny’s.

He’s not trying to hide anything. He’s not trying to make
himself sound better. But he has come in here and been
honest with you about his involvement. And, yes, he does
expect.to get something from it. He . expects some
consideration because he has been honest with law
enforcement back in September. He has been honest with -
us, and he has been honest with you-all here today.

" He hasn’t been untruthful. If he came up here and
lied, that’s perjury.
' C

The jury found Blackmon guilty as charged, and the Circuit
Court sentenced him as a prison releasee reoffender (“PRR™) to life
imprisonment. Blackmon appealed his conviction and sentence to
the DCA. He presented two claims of trial court error: (1) the trial
court erred in denying his peremptory challenge to a prospective
juror under Batson v. Ken:ucky, 476 U.S. 79,106 S..Ct. 1712 (1986),



USCA11 Case: 18-11416  Date Filed: 05/19/2022 Page: 12 of 29

18-11416 Opinion of the Court S 12

and (2) the trial court erred in sentencing him as a PRR because his
PRR status was not alleged in the information.” = The DCA
affirmed Blackmon’s conviction and sentence per curiam, without
an explanatory opinion. State v. Blackmon, 75 So. 3d 270 (Fla. 1st.
Dist. Ct. App. 2011).

On September 4, 2012, Blackmon, proceeding pro se, filed a
petition for writ of habeas corpus in the DCA alleging ineffective
assistance of appellate counsel under Strickland 19 He argued that
his appellate counsel was ineffective in failing to present several
claims of trial court error on direct appeal.1l  Only one of the
claims is relevant here: that his appellate counsel was ineffective in
failing to argue that the trial court erred when it did not advise
Blackmon sua sponte of the déngers of joint representation.
Blackmon alleged that the court committed this error twice. The
first error. occurred, Blackmon claimed, during the colloquy
between the Court, Blackmon, Eagen, and the prosecutor prior to

jury selection after Blackmon said he was “concerned, about

2 These claims are not pertinent to the appeal before us.

10 Under Florida law, claims of ineffective assistance of appellate counsel are
brought before the DCA in the form of a habeas petition. Francois v. Klein,
431 So. 2d 165, 166 (Fla. 1983). Claims of ineffective trial counsel are presented
to the trial court by a Rule 3.850 motion under the Florida Rules of Criminal
Procedure. Id.

11 Blackmon’s claims were that the trial court erred (1) in overruling a hearsay
objection; (2) in denying his motion to strike two jurors for cause; and (3) in
failing to advise him of the dangers of joint representation.
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- counsel’s ability to provide him a fair trial due to [counsel] jointly
representing both Petitioner and codefendant Earl.” This
expression of concern, Blackmon asserted, should have prompted
the Court to intervene sua sponte and inform him of the dangers
of joint representation. The second error occurred, according to

‘Blackmon, during Chester’s testimony when, over Eagen’s hearsay
objection, Chester told the jury about the phone call that took
place between Earl and Blackmon during the robbery.12
Blackmon’s petition described the trial court’s error in failing‘ to

intervene thus:

[Blackmon] wanted to testify to the fact that Mr. .
Chester.and Earl-owed him a large sum of money for
a drug debt and that he had threaten[ed] to do bodily
harm to Mr. Chester if he did not come up with the
money $0on. . . . [It] was the trial court’s duty even if
it was not aware of Petitioner’s desire to testify, to
stop the trial and conduct a hearing, when it
permitted the incriminating hearsay testimony of Mr.
Chester to be introduced. As, it was clearly obvious
that, in light of Mr. Chester’s testimony regarding
what . . . Earl told him about petitioner, [Eagen] was

- placed in a peculiar situation as to how he would
defend Petitioner from this-hearsay accusation. And

- therefore, the court err{ed] . . . by failing to stop the:
trial and conduct] ] a hearing to assure Petitioner’s

12 See part I.B.
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constitutional rights to effective counsel were
protected.

The DCA denied the petition on the merits per curiam,
without an explanatory opinion. State v. Blackmon, 98 So. 3d 201
(Fla. 1st. Dist. Ct. App. 2012).

On November 10, 2012, Blackmon moved the Circuit Court
for postconviction relief pursuant to Florida Rule of Criminal
Procedure 3.850. He submitted an amended petition oni October
2, 2013. His motion presented-five claims.!13 Only one is relevant
here: his trial counsel was ineffective under Strickland for failing to
object to the prosecutor’s improper bolstering of Chester’s
testimony in closing argument to the jury. failure to object,
Blackmon argued, prejudiced his defense because Chester’s
“credibility lay at the heart of the State’s case.” o

The Circuit Court conducted an evidentiary hearing on
Blackmon’s motion. Eagen testified that his practice was to refrain
from objecting to a prosecutor’s statement during closing
argument because “all it does is draw more attention to the

statement.” The Court found this to be a credible strategy, noting

13 The claims were: that trial counsel was ineffective for (1) failing to object
to the prosecutor’s improper bolstering of Chester’s testimony in summing up
the State’s case before the jury, (2) failing to impeach Chester’s testimony, (3)
failing to request an accomplice instruction to the jury, (4) failing to impeach
Investigator Cherry’s testimony, and (5) failing to present alibi witnesses.

-
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that “[m]any attorneys take the view, as Eagen did, that, in the
absence of something very egregious, it’s simply better not to
object and not call attention to the state’s closing.” The Court
therefore denied relief on Blackmon’s ineffective assistance
cla1m 14 Blackmon appealed the decision to the DCA. The DCA
affirmed it per curiam in without an explanatory oplmon State V.
Blackmon, 150 So. 3d 1135 (Fla. 1st. Dist. Ct. App. 2014).

D.

On March 20, 2015, having exhausted his state remedies,
Blackmon, proceeding pro se, petitioned the U. S. District Court .
for the Northern District of Florida for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254.15 In an amended petition, he

presented ten claims.16 Two are now before us: (1) appellate

14 The trial court rejected Blackmon’s other ineffective assistance of counsel
claims as well. S

15 Blackmon proceeded pro se throughout the litigation of his habeas petition
in the District Court.

16 Blackmon asserted the following claims: (1) the trial court erred in denying,
under Batson, his attempt to exercise a peremptory challenge to.excuse a
potential juror; (2) appellate counsel was ineffective for failing to appeal the
hearsay objection to Chester’s testimony regarding Blackmon and Earl’s
phone calls; (3) appellate counsel was ineffective for failing to appeal the trial
court’s failure to advise Blackmon of the dangers of joint representation; (4)
trial counsel was ineffective for failing to impeach Chester; (5) trial counsel
was ineffective for failing to object to the State’s closing argument; (6) trial
counsel was ineffective for failing to request an accomplice argument; (7) trial
counsel was ineffective for failing to impeach Officer Cherry; (8) trial counsel
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counsel rendered ineffective assistance, on direct appeal, in not
assigning as error the trial court’s failure to inform Blackmon sua
sponte of the dangers of joint representation on two occasions!7 |
and (2) trial counsel was ineffective in failing to objétt when the
prosecutor bolstered Chester’s credibility during his closing
argument to the jury.

| Recall that that the DCA denied the first claim in denying
Blackmon’s habeas petition without an explanatory opinion. The

was ineffective for failing to present alibi testimony; (9) collateral counsel was
ineffcctive for failing to appeal all 3.850 claims; and, finally, (10) cumulative
error.

17 Blackmon’s amended habeas petition stated the ground as being:
“Ineffective assistance[] of appellate counsel for failure to present claim that
trial court committed revers[ilble error by failing to advise petitioner of the
adverse consequences of joint -representation and allowing joint
representation to continue after materialization of manifest conflict of
interest.” In the “supporting facts” section of the amended petition, Blackmon
mostly detailed the facts about the colloquy among the Court, Eagen, the
prosecutor, and himself that occurred prior to jury selection; but not about
Chester’s testimony. The court allowed Blackmon to add an attachment to
the amended petition that stated, among other things: “Materialization of
manifest conflict also occur{rled when the actual conflict of counsel not able
to put Earl on stand to refute Chester[']s testimony.” Because this Court has
held that “[pro se pleadings are held to a less stringent standard than pleadings
drafted by attorneys” and that such pleadings are to be “liberally construed,”
we read Blackmon’s ineffective assistance of appellate counsel claim as
including.a claim based on Chester’s testimony. See Trawinski v. United
Techs., 313 F.3d 1295, 1297 (11th Cir. 2002) (citing 7annenbaum v. United
States, 148 F.3d 1262, 1263 (11th Cir. 1998) (per curiam)). Neither the
Magistrate Judge nor the District Court considered the claim as it relates to
Chester’s testimony. We therefore review that claim de novoin part IILA ii.
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DCA also denied the second claim, without an explanatory
opinion; when it affirmed the Circuit Court’s denial of his Rule
3. 850vmotio.n The District Court’s task under § 2254 was to
determine whether the DCA’s adJudlcatlon of each claim (1)
resulted in a decision that was “contrary to, or involved an
unreasonable 'application of,” the Supreme Court’s holdings in
Strickland or (2) resulted in a decision that was based on an
| unreasonable determination of the facts in light of the evidence

presented in the State court proceeding.” § 2254(d).

Because the DCA adjudicated each of the claims per curiam
without eXplanation,"the District Court’s review of its decisions
was necessarily guided by the Supreme Court’s instructions in
Hamngron v. Richter, 562 U. S. 86, 131 S. Ct. 770, 786 (2011), and
Wilson v. Sellers, 138 S. Ct. 1188 (2018) With respect to the habeas
petition Blackmon presented to the DCA, because there was no
underlying state court reasoning to review, the District Court Was
required to “determine what arguments or theories.. .. could have
support[ed] the [DCA’s] decision; and then . “ask Whether 1t is
possible fairminded jurists could dlsagree that those arguments or
theories are inconsistent with the holding in a prior decision” of the
Supreme Court Richter, 562 U.S.at 102 131 S. Ct. at 786.

With respect to the Rule 3.850 motion Blackmon presented
to the DCA, because the Circuit Court stated on record its reasons
for denymg the motion, the District Court was requlred to employ
the “look through” technique to consider the grounds the Circuit

Court articulated in rejecting Blackmon’s ineffective assistance of
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trial counsel claim. Sellers, 138 S. Ct. at 1193 (holding that federal
courts should “look through” the unexplained state decision to the
last related state-court decision that does provide a relevant

rationale).

The District Court assigned the task of reviewing the
respective DCA decisions under Richterand Sellersto a Magistrate
Judge for the issuance of a report and recommendation (“R&R")18
as to the appropriate disposition of Blackmon’s claims. The
Magistrate Judge issued an R&R on January 31, 2018, in which he
recommended that the District Court deny Blackmon’s § 2254
petition. We report the Magistrate Judge’s analysis of each claim

in turn.

As noted earlier,19 Blackmon’s amended § 2254 habeas
petition had two factual predicates presentéd in support of his
claim of ineffective assistance of appellate counsel. The Magistrate
Judge reviewed only the ineffective assistance claim,20 based on
Blackmon’s argument that the trial court should have advised him
of the dangers of joint.representation following the pre-trial
colloquy between Eagen, the prosecutor, Blackmon, and the

18 See 28 U.S.C. § 636(b)(1)(B).
19 See supranote 17.

20 The same was true for the District Court given it adopted the Magistrate
Judge’s R&R in full.
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Court.2! - The Magistrate Judge found Blackmon’s claim to be
“refuted by the trial record” detailing that colloquy and, moreover,
by the record of the hearing the trial court held on Blackmon’s

motion for a new trial.22 As the Magistrate Judge explained:

‘Prior to jury selection, Petitioner expressed concerns
about the case having been consolidated pursuant to
the State’s motion. The reason for consolidation was
that identical evidence would be presented against

~ both Petitioner and Jermaine Earl, although Earl was
facing a kidnaping charge as a result of the crime, in

“addition to an armed robbery charge. Petitioner

“expressed that the jury might hear evidence relevant
to the kidnaping charge that did not apply to him, but
the court, the State, and defense counsel confirmed
on the record that the evidence against both
defendants was identical—the actions taken against
the victim ‘on the night of the robbery were also
relevant to show that Petitioner was culpable as a

_ principal to the crime of armed robbery. Counsel and
. the trial court affirmed that separate juries would

21 The colloquy is set out in part LA.

22 In denying the claim on the basis of the record, the Magistrate Judge was
following the Supreme Court’s instructions in Richter, albeit tacitly, to
“determine what arguments or theories” the DCA could have drawn on in
concluding that appellate counsel was not ineffective. ‘Given his reasons for
rejecting the claim under the criteria of § 2254(d), the Magistrate Judge
effectively concluded, in keeping with Richter’s instructions, that it was
possible that a fairminded jurist could conclude that such reasons. were
consistent with the Supreme Court’s holdings in Strickland.
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consider the charges against each defendant.
Petitioner had previously executed a‘waiver of his
right to separate counsel. Prior to jury selection,
Petitioner affirmed on the record that he agreed to
joint representation by Eagen so long as two different
juries were utilized. ' '

Following the trial, Petitioner filed a pro se motion
for a new trial. At the hearing on the motion, the trial
court reaffirmed that Petitioner and Earl had waived
separate representation for purposes of their
consolidated trial. The cou_i‘t observed that Petitioner
and Earl had maintained their desire to be
represented jointly by Eagen, provided that they each
had a different jury. When Petitioner asserted that
he personally did not think Eagen could represent
" both defendants, the court stated “[a]t every stage I

¥

asked you about that and you indicated that you were
confident going with Mr. Eagen as the sole attorney.”
Petitioner responded “I know, at every stage I kept
saying that,” until he realized the case was
“reconsolidated.” The record reflects that the
concerns raised by Petitioner to the trial court were
focused on poteritial adverse consequences from a
consolidated trialrather than joint representation. As
noted above, Petitioner agreed on the record that
throughout the proceedings he had assented to joint
representation by Eagen.. Even if the trial court erred
in some way in explaining any potential adverse
consequences of joint representation, Petitioner
points to nothing in the record that would support a
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conclusion that he was prejudiced by appellate
counsel’s failure to raise this as an issue on direct
-appeal. The record reflects that Petitioner’s primary
complaint in the trial court was that the defendants

- would be tried by separate juries, and that is what he
received. Again, appellate counsel’s failure to raise a
claim will not be found prejudicial unless the claim -
would have a reasonable probability of success on
appeal. Petitioner points to nothing in the record that
would support a conclusion that his trial was
“prejudiced as a result of the joint representation by
Eagen and the use of two jury ‘panels, as Petitioner
requested. . . . . Thus Petitioner has failed to show
that the state court s rejection of this ineffective-
assistance claim was contrary to, or an unreasonable
apphcatlon of, [Strickland’s holdings], or resulted in
an unreasonable determination of the facts in hght of
the evidence presented in state court. See 28 U.S. C.
§ 2254(d).

‘Blackmon’s second claim was that trial counsel was
ineffective ‘ for falhng to obJect to the State s closing argument .
that Chester had been honest Wlth the jury regardmg his
involvement in the robbery . . . [and] that [hls] testimony was
unwavering, truthful, and that he had accepted responsibility for
the crime.” According to Blackmon, this argument amounted to

1mperm1551ble vouching.”
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The Magistrate Judge recommended that the District Court
deny the claim. The Magistrate Judge noted that although the
Circuit Court acknowledged that the prosecutor’s comments may
have been improper, the Circuit Court also found that it was a
reasonable strategy on the part of defense counsel not to object.
Further, the Magistrate Judge, like the Circuit Court, concluded
that “there [was] no possibility” that the State’s comments
rendered the trial fundamentally unfair. Because of this, the
Magistrate Judge found that Blackmon had failed to show that the
state court’s rejection of this ineffective assistance claim was
contrary to, or an unreasonable application of any of Strickland’s
holdings. ' '

‘Blackmon timely objected to the Magistrate ]udge’s R&R
dispositions, including its recommén_dation that the District Court
deny the two claims we consider here.23 On March 5 , 2018, the
District Court overruled Blackmon’s objections to the R&R,
adopted the R&R, and denied Blackrhon’s petition for a writ of
habeas‘corpus and his application for a certificate of appealability.24
Blackmon appéaled the District Court’s decision and on April 22,
2019, this Court issued a ceftiﬁcate of appealability on the two
issues set out in the beginning of this opinion.

23 Blackmon’s objections are quite rambling. The gist of his objections is that
the Magistrate Judge failed to fully comprehend his claims.

24 See28 U.S.C. § 2253(c)(2).
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II.
‘M‘ When reviewing a district court’s denial of a habeas petitioh,

* we review questions of law and mixed questions of law and fact de
novo, and ﬁhdings of fact for clear error.25 See King v. Moore, 196
F.3d 1327, 1330 (11th Cir. 1999). The findings of fact the Circuit
Court made in adjudicating Blackmon’s Rule 3.850 motion and the
District Court considered in deciding Blackmon’s ineffective
assistance of trial counsel claim are presumed ‘to be correct.” 28
U.S.C. § 2254(e)(1). ‘

We evaluate Blackmon R meffectlve assistance claims under
the two- -prong test set forth in Strickland. To prevail on an
ineffective-assistance claim, the petitioner must show (1) that
counsel’s performance was deficient and (2) that the deficient
performance prejud1ced the defense 466 U. S at 687, 104 S. Ct. at
2064.

The performance prong is éatisﬁed if the petitioner “show(s]
that counsel’s representation fell below an objective standard of
reasonableness.” Id. at 688, 104 S. Ct. at 2064. Because “I[tThere are
countless ways to provide effective assistance in any given case,”
id. at 689, 104 S. Ct. at 2065, “the rang.e' ‘of what might be a
reasonable approach at trial must be broad.” Chandler v. United

G

States, 218 F.3d 1305, 1313 (11th Cir. 2000) (en banc). Thus, “a

{ - t

25 The District Court -made no findings of fact in deciding the claims
Blackmon’s § 2254 petition presented.
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raise it' in briefing Blackmon’s appeal could not amount to

irieffective assistance under Strickland.

I

| The DCA likewise would have held meritless the same
\ failure-to-inform argument based on Chester’s testimony during
| the prosecutor’s redirect examination about the Blackmon-Earl
| phone call. Bagen had just finished cross—examming Chester in an
| effort to cast doubt on whether Blackmon had truly acted as a
l Jookout when the prosecutor asked Chester on redirect about the
“phone call (to which Eagen immediately objected unsuccessfully).

Chester’s testimony about the phone call, according to Blackmon,

| somehow meant that Eagen could no longer represent both

| defendants competently, that Eagen was favoring Earl over
Blackmon, and that the court had to intervene immediately.2’

Nothing in Eagen’s cross-examination of Chester, however, which

obviously was in Blackmon’s best interests, would have suggested

to the trial court that Eagen was favoring Earl over Blackmon and

27 In his state habeas petition: to the DCA, Blackmon also argued that after
i hearing Chester’s testimony, he decided that he wanted to testify but Eagen
\ prevented him from doing so. In Blackmon’s mind, Eagen prevented him

from testifying because Eagen felt that his testimony would be harmful to Earl.

At no point in his habeas petim‘on,' however, did Blackmon suggest that the
- trial court was made aware of his desire to testify. The trial judge could not be
\ charged with reading Blackmon’s mind, and he was not privy to any private
‘ conversations that may have taken place between Blackmon and Eagen. The
‘ law does not fault a judge for such limitations.
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that it had to excuse the jury and hold a hearing on the issue of joint

Eig

' "tepresentation.?8 Again, counsel’s failure to assert the failure-to-
inform theory as trial court error in briefing Blackmon’s appeal

could not amount to ineffective assistance under Strick/and.

B

We turn now to Blackmon’s claim that Eagen rendered
ineffective assistance in failing to object to the prosecutor’s
_bolsterihg of Chester’s testimony in his closing argument to the
jursf:29 The Circuit Court denied the claim following an
exﬁdentiary heariﬁg in which Eagen testified. The DCA affirmed.
In reviewing the DCA’s decision, the District Court “looked
through” the DCA’s decision and reviewed the Circuit Court’s
decision as Sellersinstructs: "138 S. Ct. at 1188.

Bolstering occurs when “‘thé jury could reasonably believe
that the prosecutor was 1nd1cat1ng a personal belief in the witness’
cred1b1hty *” United States v. Knowles, 66 F.3d 1146, 1161 n.60
(11th Cir. 1995) (quoting United States v. Sims, 719 F.2d 375, 377
(11th Cir. 1983)). Because Chester’s testimony was so central to

the'State’s case, Blackmon argued, Eagen’s failure to object to any

28 We are mindful of the principle that a trial court must initiate an inquiry
into the propriety of joint representation when it “knows or reasonably should
know that a particular conflict exists.” Cuy]er V. 5u1]1'va11; 446 U.S. 335, 347,
100 S. Ct. 1708, 1717 (1980). ‘ B : c

29 The prosecutor’s bolstering is set out in part I.B..
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improper bolstering was a serious error and one that competent
counsel would not have made. Without the bolstering, Blackmo‘x‘i;'
continues, the jury likely would have acquittéd him because “the
state presented almost no other evidence of [his] guilt aside from

Chester’s accusations.”

The Circuit Court found no merit in Blackmon'’s ineffective
assistance claim. The Circuit Court noted that it had “heard a lot
of defense attorneys talk about their different strategies in closing
arguments. Many attorneys take the view, as Mr. Eagen did, that,
in the absence of something very egregious, it’s simply better not
to object and not call attention to the State’s closing.” Although the
Circuit Court stated that the comments were probably improper,
it still found that Eagen’s decision not to object did not coristitute
deficient performance under Strickland because “reasonable
attorneys could differ on that strategy.” Given this finding, the
Court logically concluded that Blackmon had failed to satisfy the
Strickland performance test—that Eagen’s performance was so
deficient that he was not functioning as the counsel guaranteed by
the Sixth Amendment. See Strickland, 466 U.S. at 687, 104 S. Ct. at
2064.

The Circuit Court was bound to reach that conclusion. The
Supreme Court made clear in Strick/andthat “a court must indulge
in a strong presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance; that is, the
defendant must overcome the presumption that, under the

circumstances, the challenged action ‘might be considered sound
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trial strategy.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065 (citing
Michel v. Louisiana, 350 U.S. 91, 101, 76 S. Ct. 158, 164 (1955)).
This is so, the Supreme Court explained, because “[tlhere are
countless ways to, provide effective assistance in any given case”
and “[e]ven the best criminal defense attorneys would not defend
a particular client in the same way.” /d. (citing Gary Goodpaster,
The Trial for Life: Effective Assistance of Counsé] in Death Penalty
Cases, 58 N.Y.U.L. REV. 299, 343 (1983)). | "

* . The District Court correctly concluded that Blackmon failed
to establish that the DCA’s affirmance of this ineffective assistance
claim constituted an adjudication that was “contrary to, or an
incorrect application of,” the Supreme Court’s holdings .in
Strickland. '

v.
For the foregoing reasons, the judgment of the District
Court is o S '

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

GREGORY LAMAR BLACKMON,

Petitioner, '
v |  415cv161-WS/GRJ - f

SECRETARY, DEPT. OF
CORRECTIONS,

Re-spondenf. o

ORDER ADOPTING THE MAGISTRATE JUDGE’S
REPORT AND RECOMMENDATION

Before the court is the maglstrate Judge S report and recommenrlatlon (docl
33) docketed January 31, 2018. The magistrate judge recommends that the |
petitioner's pé?itioﬁ for writ of habeas c/oi‘pus b’e. denied. The p.etitir)ner‘ has filed
objeétions (doc.‘34) to the "report and recc)'njmendatiérlr '- .-

Upon review of the record in light of the petitioner’s o'bjec'ti'o'ns to the report

~ and recommendatlon the court has determlned that the maglstrate Judge s.report - .

_ and recommendatlon is due to be adopted. Accordmgly, 1t is ORDERED

1. The magistrate judge's report and recommendation (doc. 33) is hereby
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ADOPTED and incorporated by reference into this order.
2. Petitioner’s amended petition for writ of habeas corpus (doc. 6) is
DENIED.

3. The clerk shall enter judgment stating: "The petitioner's amended petition

* for writ of habeas corpus is DENIED."

4. A certificate of appealability is DENIED.

DONE AND ORDERED this __5th  dayof____March ,2018.

s/ William Stafford
WILLIAM STAFFORD
SENIOR UNITED STATES DISTRICT JUDGES.




IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

GREGORY L BLACKMON, NOT FINAL UNTIL TIME EXPIRES TO

FILE MOTION FOR REHEARING AND
Appellant, DISPOSITION THEREOF IF FILED
2 CASE NO. 1D10-4272
STATE OF FLORIDA,

Appellee.

Opinion filed December 2, 2011.

An appeal from the Circuit Court for Leon County.
Terry P. Lewis, Judge.

Michael Ufferman of Michael Ufferman Law Firm, P.A., for Appellant.

Pamela Jo Bondi, Attorney General, and Jennifer J. Moore, Assistant Attorney
General, Tallahassee, for Appellee.

PER CURIAM.
AFFIRMED.

BENTON, C.J., ROWE, and RAY, JI., CONCUR.




IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

GREGORY BLACKMON, NOT FINAL UNTIL TIME EXPIRES TO
' FILE MOTION FOR REHEARING AND
Petitioner, - DISPOSITION THEREOF IF FILED
V. : \ - CASE NO. 1D12-4280
STATE OF FLORIDA,
Respondent.
' /

Opinion filed September 25, 2012.

Petition Alleging Ineffective Assistance of Appellate Counsel -- Original
Jurisdiction.

Gregory Blackmon, pro se, Petitioner.

Pamela Jo Bondi, Attorney General, Tallahassee, for Respondent.

PER CURIAM.
The petition alleging ineffective assistance of appellate counsel is denied on

the merits.

BENTON, C.J., LEWIS and ROWE, 1J., CONCUR.
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IN THE UNITED STATES COURT OF APPE'ZALS

FOR THE ELEVENTH CIRCUIT .

No. 18-1 1'416-AA :

GREGORY LAMAR BLACKMON,

’ Petv.ivtigne; - Appellant,
versus
" SECRETAKY, DEPARTMENT UF CURKECTIONS, “‘
Respondent - Appellee.
‘Appeal from the United States District Court
for the Northern District of Florida
~ ORDER:
The Court hereby appoints the following attorney as counsel for the appellant:
Federal Public Defender's Office
227 N Bronough St. #4200
;, Tallahasse, FL 32301.
h*-—-——*;* — — —— ——a -
/s/  Gerald B. Tjoflat
UNITED STAT{ES CIRCUIT JUDGE
. “‘«-. -
Ap pendix ﬂ‘\
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 18-11416-AA

GREGORY LAMAR BLACKMON,
Petitioner - Appellant,

VErsus
SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court
for the Northern District of Florida

BEFORE: GRANT, TJOFLAT, and ED CARNES, Circuit Judges.
PER CURIAM: |

The Petition for Panel Rehearirig filed by Appellant Gregory Lamar Blackmon is -DENIED.

ORD-41

App endi Yo €~§.7’ |



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

STATE OF FLORIDA,

VS.

GREGORY L. BLACKMON, SPN. NO: 29612

Defendant.
/ : i
MOTION FOR APPOINTMENT OF CONFLICT COUNSEL;

Nancy Daniels, Public Defender for the Second Judicial Circuit, pursuant to Section 27.53, Florida
Statutes (2008), certifies to this Court that the defendant cannot be represented by the undersigned or by

any member of her staff without conflict of interest,
There is a conflict between Co-defendants in this case.
A witness in the case is a Public Defender client,
The alleged victim in the case is a Public Defender client.
The Defendant is a victim in another Public Defender case.

The client has sued the Public Defender’s office or claimed malpractice in the previous handling
of this case. '

A Bar grievance has created a conflict of interest.

Add on conflict.

‘The Public Defender certifies that there is an irreconcilable conflict of interest in this case, but the
circumstances cannot be disclosed without revealing a client confidence.

Other:

WHEREFORE, the undersigned moves this Court to appoint an attorney approved by thé Chief
Judge, 2nd Judicial Circuit, to serve as counsel for the defendant. ' '

I CERTIFY thata copy of the foregoing has been fumnished to William N. Meggs, State Attorney,
Leon County Courthouse, Tallahassee, Florida 32301, this day of September 4, 2009.

ANV17/7))
ANCY DANIELS
Public Defender, Second Judicial Circuit
Leon County Courthouse, Room 401

A p Wcmé W & Tallahassee, Florida 32301

(850) 606-1000

g/

O
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IN THE COUNTY COURT OF THE SECOND JUDICIAL CIRCUIT:
IN AND FOR LEON COUNTY, FLORIDA

STATE OF FLORIDA, 'CASENO: 09CF02956A
vs. | DIVISION A-JUDGE LEWIS
GREGORY L. BLACKMON, SPN.NO: 29612 -
" Defendant.
.

MOTION TO WITHDRAW AND APPOINT CONFLICT-FREE COUNSEL

The undersigned office was appointed to represent Jermaine Earl, in case number
09CF02954A, who is a co-defendant of the above-named defendant. A conflict exists in
representing both defendants. The undersigned ofﬁce respectfully requests that this court
appoint c;)nﬂict-free coﬁnsel to represent Defendant.

WHEREFORE, based upon the foregoing, the undersignéd attorney moves this court

to grant relief consistent with this motion.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by hand delivery to, Office of the State Attorney, 301 South Monroe Street, Suite 475,
Tallahassee, Florida 32399-2550, and U:S. mail to Defendant, Post Office Box 2278,

Tallahassee, Florida 32316 this _ 1 ¢ day of September, 2009:

OFFICE OF CRIMINAL CONFLICT
AND CIVIL REGIONAL COUNSEL,
REGION ONE

«Safuel M. Olm3tead
Assistant Regional Counsel
FL Bar ID No. 52786 '
Post-Office Box 1019

LrL

Tallahassee, Florida 32302 ‘S\Q'\\
(850) 922-0179 ¥
(850)922-9970 FAX - N ¥

Appendic ¢
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because it's all part of the same episode.

DEFENDANT BLACKMON: - well, my concern was trying to
get my point of innocence across to just my jury. I
didn't want them to be distracted with other evidence
because on my evidence, you know, they got me on
whatever. There's more evidence pertaining to somebody
else. I was arrestaed by myself and I'm accused of a
crime that I didn't commit by myself.

I'm charged with armed robberyvas a principal here
and I can't even see evidence of that.

But now you have

me going to trial with somebody £lse

MR. EAGEN: But you're not being charged with the

same crime. _

| DEFENDANT BLACKMON: I understand what you're
saying, but you've got other evidence that mypjury may be
prejudiced by.

THE COURT: But what I'm saying is that evidence

that you're concerned about would come in if you were

here all by yourself.

MR. CHOJNOWSKI: And I can say that I would present
the same exact evidence in Mr. Blackmon's case as I.wou1d
in Mr. Earl's case. There's nothing in Mr. Earl's case
that wouldn't be admissible in Mr. Blackmon's case. .

MR. EAGEN: For example, anything that happened --

allegedly happened, if it were just your case alone, all

EUGENIA B. LAWRENCE, RPR, OFFICIAL COURT REPORTER
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the evidence about whatever happened with Mr. Moore,
etc., tﬁat would all come in in your trial anyway. So
whether it -- just because -~ it would not prejudice you.
You're not being prejudiced. You would have the same
evidence. Do you understand?

DEFENDANT BLACKMON: I understand. I still don't
want me -- I don't want the same jury.

MR. EAGEN: We're not. We're having two separate
juries. |

MR. CHOINOWSKI: Just to clarify for the record, the
State did previously file a motion to consolidate that
was granted, just for future appeal purposes.

MR. EAGEN: We're aware of that. Buf that was
before. But, Your Honor, I think for the -- obviously,
it's confusing. But I think you need to understand that
you have a separate jury. They will only be trying your
case. The judge is going to make that very clear to
them.

DEFENDANT BLACKMON: Are you going to be arguing in
front of two juries at CTosing or two separate juries?

That's going to be a strain on you.

THE COURT: I'm going to leave that up to your
attorney.
DEFENDANT BLACKMON: Okay. Thank you.

THE COURT: I'll do it either way he wants to do it.

EUGENIA B. LAWRENCE, RPR, OFFICIAL COURT REPORTER
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DEFENDANT BLACKMON: Okay. 44(

MR. CHOINOWSKI: If we could also reiterate the
waiver of them being represented by the samé counsel for
appellate purposes. I don't want this to be an issue for
appeal later. They chose to hire the same attorney. I

want to make sure it's clear they're waiving that

Yo e

conflict.

‘/4,537 THE COURT: Everybody sti1l on the same --

MR. EAGEN: We've done that so many times. we'll do

it one more time. You guys are fine with me representing

. both of you correct?

DEFENDANT BLACKMON: oOnly if you argue in front of

two different juries. |
| MR. EAGEN: Yes, Mr. Blackmon.

THE COURT: Mr. Earl is shaking his head yes.

MR. EAGEN: Yes. And our waiver is on the record.

THE COURT: And I may have met your assistant there,
but I'm not sure. |

MR. EAGEN: Let me introduce you to the Court. Ms.
Dina Bailey. sShe's just new with my office and this will
be her first trial. So she's cutting her teeth on a good
one.

| THE COURT: oOkay.
MR. EAGEN: So she will be obviously assisting me at

the podium during jury selection.

EUGENIA B. LAWRENCE, RPR, OFFICIAL COURT REPORTER
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As required by Federal Rule of Appellate Procedure 26.1 and 11th
Circuit Rule 26.1-2, the following persons have an interest in the outcome
of this case:
Blackmon, Gregory: Petitioner/Appellant
Campbell, Jack: State Attorney, Florida Second Judicial Circuit (added)
Chojnowski, Brian: Assistant State Attorney, State of Florida (added)
Eagan, John Edward: Appellant’s trial counsel (added)
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~ ARGUMENT
" The Panel Applied the Wrong Legal Standard

In its decision, the panel "‘réphrased the 1issues for purposes of
clarity.” Unfortunately, the rephrasing of the issues-led the court to
apply an incorrect legal sfandard and overlook crucial undisputed facts.
The Court opined the first issue was whether the failure of state appellate
counsel to argue the trial court’s failure “sua sponte to inform Blackmon
of the dangers of joint represéntation” constituted a decision contrary to
| or an unreasonable application of Strickland v. Washington, 466 U.S. 668
(1984). The use of the phrase “sua sponte”’ assumes the lack of any
objection or any matter in the record giving rise to a duty on the part of
the trial court to warn Blackmon of the dangers of joint representation.
See-Velchez v. Carnival Corp.; 331 F.3d 1207, 1210 (2003) (Sua sponte
means “[w]ithout prompting or suggestion; on its own motion.”) (quoting
Black’s Law Dictionary 1437 (7th ed. 1999)).

In its decision, the panel opined that any duty of the trial court to
warn of the danger of joint representation must have arisen from the
discussion that occurred prior to jury selection. For example, the Court

opined the “transcript makes it quite clear that Blackmon’s concern

™



centered on the consolidation: of ‘his -and Earl's trials, not joint

representdation.”- [N]othing in this discussion would have suggested to

‘the trial court that Eagen could not effectively represent both clients.”

And in a footnote, the Court explained: “The relevant question is whether
the court had a duty to sua sponte advise Blackmon of the adverse
consequences of joint representation based on the discussion that took
place prior to. jury selection.” (emphasis added).

Framing the issue in this manner the Court concluded the trial

court had no such duty because the colloquy demonstrated .a concern

about the consolidation of the trials and not joint representation.
Consistent with this reasoning, the state appellate court “would have
found meritless appellate counsel’s argument that the trial court erred in
failing sua sponte to-inform Blackmon of the potential shortcomings of
joint.representation.”

First things first. The Court erred in opining the trial court had no
duty to inform Blackmon, sua sponte, of the -dangers of joint

representation. The “reframing” and.jr‘esoluti\‘on of the issue: in this

‘manner overlooks the point that the record of the case presents multiple

objections to joint representation under the legal standard set forth in



Holloway v. Arkansas, 435 U.S. 475 (1978).: Under Hollsiway, it is clear
that a motion to withdraw from representation of ‘a deféndant on the
ground of conflict of interest with a codefendant is an adequate basis to
impose upon the trial court a duty to warn the defendant of the dangers
of joint repfe'sentation. Id. at 484.

In the present case, as argued by Blackmon, the trial court was
~placed on notice, repeatedly, of a conflict of interest between
codefendants Blackmon and Earl. Blackmon’s first two appointed
attorneys Wefe permitted to withdraw from representing him because of
a “conflict of i’nterést,’%a fact 'o»Verloo'ked-b‘y this Court. Blackmon’s third

attorney, Mr. Ward, objected to consolidation of the trials on the basis of

a conflict of interest, a fact overlooked by this Court. - Thus, when Mr.

Eagan appeared in court representing both Blackmon and Earl in
apparent contradiction of prior claims of conflict of interest, the trial
court had a duty under Holloway to advise Blackmon of the dangers of
joint representation or ensure Blackmon had knowingly waived the right
of conflict-free counsel. Furthermore, the trial court’s duty to advise
Blackmon of the dangers of joint representation applied even if the

discussion about consolidation of the trial had not occurred. Under the

ey



legal standard established in:Holloway, the trial court . was adequately
placed on notice of a potential conflict of interest and had a duty to advise
Blackmon of the dangers of joint_represen_tation. The trial court failed to
perform .that duty. . .

The facts presented fall squarely under Holloway and the Court’s
decision in Hamilton v. Ford, 969 F.2d 1006 (1992). In Hamilton, the
Court held:

When defendants make timely. objections to joint
representation, -.they need not show an actual

. .conflict of interest when  a trial court fails to
inquire adequately.into the basis of the objection. .

. .. [W]e hold that in a situation where there is both
a timely objection and the trial court fails to
appoint separate counsel or to inquire adequately
into the possibility of a conflict of interest, the
reversal will be automatic. '

Id. at 1011, 1012 (emphasis in original). -
For these reasons, the Court should stick to the issue originally

presented for-briefing (and oral argument) and reconsider the case on

that basis.



.- " CONCLUSION !, ".:: = -
Wherefore, Appellant Vresp.ect'fully reque‘s‘t's' the Co'ui'f to fec;)nsider
the case applying the correct legal standard to the relevant facts.
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RANDOLPH P. MURRELL , -
Federal Public Defender

Richard M. Summa

Assistant Federal Public Defender
Florida Bar No. 890588

227 N. Bronough Street, Suite 4200
Tallahassee, Florida 32301

Email: richard_summa@fd.org
Telephone: (850) 942-8818
Attorney for Appellant


mailto:richard_summa@fd.org

RS

CERTIFICATE.OF COMPLIANCE
This petition complies with the type-volume limitation of Fed. R.

App P. 35(b)(2)(A) because it contains 1,773 words.

"CERTIFICATE OF SERVICE

I certify thaf on February 10., 2022, a copy of the foregoing was filed
using CM/ECF, which will automatically send a copy of this document to
Assistant United States Attorney Winifred L. Acosta.

s/Richard M. Summa
| Richard M. Summa
~ Attorney for Appellant




-

Case: 18-11416 Date Filed: 09/06/2019 Page: 30 of 67

ARGUMENT AND CITATIONS TO AUTHORITY

ISSUE 1

WHETHER, UNDER THE AEDPA, THE DISTRICT COURT
ERRED AS A MATTER OF LAW IN DENYING
BLACKMON’S CLAIM THAT HIS APPELLATE COUNSEL
WAS INEFFECTIVE FOR NOT PRESENTING THE TRIAL
COURT’S FAILURE TO SUA SPONTE ADVISE HIM OF
THE DANGERS OF JOINT REPRESENTATION AS AN
ISSUE FOR REVIEW ON DIRECT APPEAL. (Restated)

A member of this Court issued a certificate of ‘appealability (COA) on the
following issue:

Whether Mr. Blackmon’s appellate counsel was ineffective for failing
to argue the trial court erred in its treatment of Mr. Blackmon’s decision
to be jointly represented by his co-defendant’s counsel, and whether the
state court’s ruling on this claim was contrary to or an unreasonable
application of clearly established federal law or was based on an
unreasonable determination of the facts.

See Murray v. United States, 145 F.3d 1249, 1251 (11th Cir. 1998)(“in én appeal
brought by an unsuccessful habeas petitioner, appellate review is limited to the issues
specified in the COA.”). | |

The Florida Rules of Appellate Procedure require that claims of ineffective

assistance of appellate counsel must be raised in a petition for writ of habeas corpus

addressed to the court that heard the direct appeal. See Rutherford v. Moore, 774

So.2d 637, 643 (Fla. 2000); Fla.R.App.P. 9.141(d)(3). By such petition filed in the

U ppentix | 19 -




