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. : ' ) Circuit Court of
Plaintiff-Appellee, ) Cook County:
V. )} No.91CR21147
N ) -
TERRANCE BROOKS, ) Honorable
. ' ' ) Thomas J. Byrne,
Defendant-Appellant. )} Judge, presiding.

JUSTICE HARRIS delivered the judgment of the court, with opinion. _
Presiding Justice Pierce and Justice Oden Johnson concurred.in the judgmient and opinion.

OPINION
1 - Following a bench trial, defendant Terrance Brooks was convicted of mu}tiblé counts of

first degree mx_irder and sentenced to death. The judgment was affirmed on direct appeal. People

v. Brooks, 187111, 2d 91 (1999). His sentence has since been commuted to ﬁfé i;J_:lpdsox;mer_lt;. He
now appeals from a circuit court order granting the State’s motion to disﬁxiss hié successive
postqonvictidn petition, contending that he made a substantial ;howing that the State knowingly
used pezjured testimony to obtain his conviction. For the reasons stated below, we affirm

92 : ‘1. JURISDICTION |

93 In 2014, the circuit court granted defendant leave to file a successive postconvicfibn
petition. The court dismissed the resulting petition on June 11, 2018, and defendant filed his notice

of appeal on July 11, 2018. Accordingly, this court has jurisdiction pursuant to article VI, section
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6, of the Hlinois Constitution (Ill. Const. 1970, art. VI, § 6) aod Iilinois Supreino Court Rule 651(a)

(eff. July 1, 2017) governing appeals from a final judgment in a postconviction proceeding. -

1{4 o , - II. BACKGROUND

15  Defendant and codefendants Javan DeIoney (Javan), Maurice Deloney (Maunce), and
Curtis Milsap were charged in relevant part with the ﬁrst degree murders by‘ shooting of Rhenardo

- Bussle, John Coleman, and Gregory Archibald and the attempted first degree murders by shooting

of Allen Epton, George Cruthard, and Marcus Taylor, all allegedly committed on or about August

" 7. 1991, Tvan Smith (Ivan) was charged with the same offenses in.a separate indictment. .
: 111 S LA A MOﬁonS to Sﬁppl‘éss _;j__;...;_...__:‘____:. _ et Ceeme
€7 . Defendant filed pretrial motions to suppress identification testimony by Epton, Cruthard,

___and Brenda Hall, alleging that police used unduly suggestive identification procedu'res- and soeking S

to suppress in-court identifications and testimony about photographic and lineup identifications.

19 Police' detective Daniel McWeeny testiﬁéd that, or.i August 7, 1991, he was investigating -

two shootings on the same m:,ht one in which Coleman and Archlbald were killed and Epton was

Wounded and the other where Bussle was k'.lled and Tayior was wounded A taxi was seen and 9-
- nnlhmeter shell casmgs were tound at both scenes; and a red Chrysler LeBaron was also mvolved. R

McWeeny went toa hospltal to speak to Epton on August 8, and Epton. confu'med that he was with

Coleman and Archibald when shots were ﬁréd’ from é red LeBaron and a taxi.

'Epton testified that his last name is Eppting and he is also known as Alan Lacking, However, since
he was repeatedly referred to as Epton in the record and the supreme court opinion, we shall continue doing
so for clarity..
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910 McWeeny returned to the hospital later that day and told Epton that he had spoken to

Taylor, a Gangster Disciple, and Ieamed about ongoing violence between. the Gangster stcxples |

and Black DlSClpIeS He also told Epton that Archibald and Coleman were dead, which prompted

Epton to give his account, Epton acknowledged being a member of the Gangster stmples Hewas |

with Arc]:ubald and Coleman when a taxi-and a red LeBal on drove by. Shots were fired from both

cars, and Epton, Archxbald, and Coleman were shot The taxi was. drxven by “Tojo,” a.Black

Disciple, and. Epton recogmzed other occupants of the: cars as Black Dtsc1ples He beheved that-

the LeBaron was sometlmes dnven by “Dada” but did not see Dada in either car. However he saw

two of Dada’s rela‘uves named Deloney. The only other person Epton said he saw was Ollie Bays

9 11 McWeeny later returned to the hosp1tal w1th eight photographs from Whlch Epton

identified Maunce and Javan as partxcxpants in the shooting. McWeeny then spoke with Javan,

who conﬁrmed that he, Maurice, TO_]O and Bays were involved and added that defendant and

Milsap were also mvolved McWeeny then brought Epton. two photograpinc arrays. Epton

identified defendant from one array and Mllsap and Bays from the other array as being involved
in the shooting. When McWeeny learned that To;o was Ivan, he added Ivan’s photograph to the
latter-array and asked Epton if he could 1dent1fyl anyoae else. Epton identiﬂed’ I\tan'as Tojo.
Defendant was arrested shortly after Epton’s.identiﬁcatioo,: and Epton identified defendant. io a
lineup in which defendant vtras the only person whose photograph Epton had previously viewed.

912 Epton testified that he was shot alongside’ Coleman aod-Archibald at about 11" p.m. on
August 7, 1991. Police came. to see him in. the'hospital, and he spoke to them several times before
he was shown any photographs. He acknowledged that detendant’s photograph was among those

he viewed in the hospital but. denied thiat he had olentioned defendant to the police and indeed
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deoied naming any perpetrators before he looked at the photographs. Before the shooting, he knew
defendant only as “Te@.” Police had emphasized defendant’s picture and nobody else’s, stopping
at his picture as they leafed through the photographs while saying, “This is the person. Isn’t this
him? Epton told police that he knew defondant but did not say defendant “did it”
913  The Stote argued that there '\‘;as no identification to suppress because Epton denied making

one. Defendant noted the police testimony that Epton made an identification and argued that the

* court should rule on whether suggestive techniques rendered it inadmissible. The court declined

to rule because “if he didn’t identify; it’s a question of fact” for the trier of fact. ~

14 R 2.2, Cruthard and Hall . ... S N

‘ﬂ'lS" Cruthard testified that he, Bussle, and Taylor were shot at about-iO’SO p.m. on -August 7;
1991, In June 1093, Cruthard was-taken to vww photographs mth A551stant State’s- Attomey o
(ASA) Michael Smith {Smith) and two detectives. He had been brought to the state’s attorney’s

o.'ﬁce several time-s in the previous three or four months and spoke to Smith several times prior to-

vwwmg the photographs Smith had told him, “We already know who shot you,” “Little Terrence

shot you,” and Tojo was involved in the m<:1dent ‘He also mentloned other names that Cruthard

could not recall. Cruthard knew that T¢ 0jo was. Ivan and Little Terrence was defendant. Cruthard

. identified the array of six photographs he was asked to view in June 1993. From it, he hadidentified

defendant and Ivan, both of whom he knew for “a number of years.”
916 Detective Joseph Stehlik testified that he interviewed Cruthard in June 1993 after reading

in the news that he was.in jail following his arrest for a drug offense. Cruthard told Stehlik that he

witnessed the events of August 7, 1991, and that defendant and Ivan were involved. Cruthard said
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he knew both for many years. Stehlik showed Cruthard an array of six photographs and he

1dentrﬁed photographs of defendant and Ivan as depicting them.

917 . Hall testified tha_t, n April 1993, she_went to the state’s attorney’s office wi'th'Det'ective

Michael Kill. Smith asked her:to view some photographs on a table, and she selected photographs .

of defendant and Javan, Before then, she had not been shown any photographs._relating 10 this case,
though e_he had been-to the state’s attomey’e office three or fotu times, including to report finding
a bullet in her car. Smrth had questroned her tw1ce about the shootings, but she did not tell him
anything. Indeed she said nothmg about any of the perpetrators before v1ewmg the photographs.
Nobody with the state’s attorney’s office sa1d anything to her before showing her the photographs.
When Hall had been asked if she had ever seen any of “these boys” before, she “told them no,
because they almost killed me and my baby.”

‘5{'18 The court denied. the motions regarding Cruthard and Hall, Defendant argued that there
tﬂvas unrebutted testimony that Smith.told Cruthard that defendantl and Ivan were involved in -the

shooting before showing him the photographs The court found that sa1d testrmony Would go to

weight rather than admrssrbrhty and reiterated that the motion was demed

i| 19 ' B. Trial
920  The trials of defendant and Maurice were severed from those of J avan, Milsap, and Ivan.
The 1994 bench trial of defendant and Maurice was simultaneous with the bench trials of Javan

and Milsap and Ivan’s jury trial. Thus, we shall summarize the trial evidence in defendant’s case.
921 1. State’s Evidence_— Bussle Killing

922 Officer Patrick Doyle testified that he was on patrol on August 7, 1991, and shortly before

11 p.m. received a call of shots fired and a person shot at a certain apartment building. On arriving

-5-

1
i



No. 1-18-1670

there, he saw a victim with a bleeding chest wound lying in the walkway leading to the building’s
front door. Doyle later learned that the victim was Bussle. Doyle also noticed bullet holes around
the front door. The streetlights in front of the building were lit. After speaking to witnesses, Doyle

put out 2 description of a red and white taxi. wanted in connection with the shooting. He also

learned that two other éhboting victims had fled to a location about a block away and there found

Cruthard and Taylor: They would not provide information about the shooting but were both visibly

-~ wounded, Cruthard on the left side of his neck and Taylor on the i ght side of his abdomen.

- €23~ Bussle’s autopsy showed that he had a gunshot wound entering: his back and exiting.his ;. =7

-chest, damaging internal organs and causing extensive bleeding. '~ LT
924  Cruthard testified-that hé-“Wasr”servin'd- a lﬁéyear prison sentence for. a-'drug' offense -and
| aci_mb;y}edqu being a member of- ﬁ*;e Gangster Dzsc1plcs, vvh" <"1d drugs *‘rom the aforesaid
apaftment buildino. On the late‘aﬂernoon of August 7, 1991, he was standmg on the corner near
that buﬂdmg wﬁh several of his “homies.” A shot was. fired at a.car. belongmg to. “To_}o” or Ivan,

a member of the nval Black Dlsc1ples, from the side of the street where Crithard was standmg

Cruthard dld not know 1f Ivan was lnt by the shot Aﬁer the shot was ﬁred Cruthard fled.

925 At about 10 or li p.m., Cruthard was standmg in front of the apartment building with -

B Bussle and Taylor He saw three cars commg slowly towards them, one bemg a tax1 with 1ts o

headlights off. As they came closer, the windows. on the passenger sides of the cars came down,.
and Cmtha}d noticed that [van was driving the taxi. He also saw defendant in tﬁe taxi between the
ﬁ'éﬁt and back seats and leaning forward towards the door. He had known defendant for a few
years and knew him to be a member of the Black Disciples. There was then a “[1]ot of shooting”

and flashes of lights came from the front and back seat of the taxi. Defendant appeared to be

r
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shooting, but Cruthard could not see anyone else’s face in the taxi. Taylor was standmg up as if in

‘a-daze; so Ciuthard knocked him down and lay on top of hlm The shooting continued, and .

Cruthard felt a burnmg sensanon in his back. He leapt up and ran towards the side of the building
and then toward his home As he ran, he saw Bussle lying in the doorway The gunﬁre continued
as he fled, and he was shot in the jaw and the back of the head. He. reached home, and Taylor,
vxslbiy bleedmg, also made it there.
926 Cruthard remembered speakmg to pohce at the hospital but not which officers, He. did not
tell police who was involved in the mmdent because he did not want to be arrested and was wortied
about hnnself and his. family bemg caught up n the gang “war.” He then went into hiding from
.the pohce, eventually bemg arrested on a drug offense. In June 1993, Well after his arrest, he gave
a Wntten statement to the state s attorney’s office. Shortly thereafter he was sentenced to 15 years
1 prison for the drug offense. The only agreement in exchange for hlS statement was that the
: state s attorney Would recommend that he not be sent to certam prisons.

y ‘f[ 27  On cross-examination, Cruthard acknowledged ongmally telling pohce that he d1d not see

the shootmg because he dropped something and was bent over plckmg it up at the time. He also
aclcuowledged that the shootmg was gomg on for only a second or so when he covered Taylor.
Defendant was not leamng out of the taxi at the time of the shooting but was inside with the interior
lights off, though the streethghts on the corner were ht “[E]verybody on the. street” knew within
a week or two of the shooting that defendant had been arrested.

928  Though Cruthard was hiding from police by keeping a “low profile,” he gave his actual
name and b,irthdate when arrested in July 1992. When he was arrested again in December_'l 952,_

he had about 10 pounds of cocaine. He lost a motion to suppress in May 1993, He had been to the
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state’s attorney’s office twice before his June 1993 statement to Smith. Sﬁlith had told Cruthard
that he knew who shot him but did not say that it was defendant or Ivan. Cruthard acknowledged
his previéus téstimony that Smith had told him that defendant and Ivan shot him before he viewed

| ti;le. photographs lHel' n;)v;r deﬁiedn 'tﬁa-t Smlth v-:lid: -so"bﬁt rﬁainfained tﬁaf he \;‘}és ﬁot ‘lyiné Beféfe N
when he said that Smith made those assertions. The first time Cfuthafé told anyone about seeing
defendant in the taxi waé his June 1993 statement, which he gave on the same day he was sentenced

on his drug case.

929  Taylor testified that, on the afternoon of August 7, 1991, he was standing at the aforesaid = - -

.~ -.corner. with Cruthard and. Kevin Gibbs.. A building at the corner:was used by the- Gangster- - -

Disciples,-including Taylor,-as-a-*hangout” and to sell drugs.-Ivan drove by in a gray Chevrolet .

~ Chevette; T,ylor h d known h.m for a few years. Ivan ﬂashed a gang SIgn, and Glbbs ﬂashed one

back and said “BDK” or Black Disciple killers, to whzch Ivan replied “GDK” or Gangster Dlsmple
killers. Said gangs were “at war” then. Someone on the third floor of the building fired a shot at _
Ivan's car, and Ivam sa1d he would be back. Taylor explamed that the Gangster Disciples kept
armed “secunty” on the third ﬂoor of the building to cover thezr men on the street.

§30 Atabout [1 p.m. that day, Taylor was seiiing drugs in front of the same building with his-
" cousin Bussle and Cruthard. Taylor Saw two cars dive up, a d LeBaton and then a twxi. The
LeBaron stopped in the middle of th;e intersec_tion,l and the taxi stopped in front of the building.
The windows on the taxi’s passenger side rolled down, and the nose of a gun came out. However,
when th.e shooting began, he could not see who was firing. Cruthard pushed him down, and he lay
on the sidewalk until the shooting subsided. The taxi was stopped for about 30 seconds during the

shooting. After the shooting ended, Taylor got up to check on Bussle. He then saw defendant in
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the front passenger seat of the taxi before it sped away. Taylor had known defendant for mény
years and identified him in court: Taylor could not identify anyone else in the taxi and particularly
.could not tell if the driver was Ivan. Cruthard got up and fled when the shooting subsided-for a few

seconds, and the shooting stopped altogether after Cruthard ran away

"]3i Taylor went to check on Bussle, finding him in the doorway chokmg on blood before
passmg out, then went to. ﬁnd Cruthard. Cruthard was visibly wounded and went to the hosp1tal
by ambulance Taylor had been grazed with a bullet and went to the hosp1tal ‘but he d1d not g
when Cruthard did because he “didn’ twant to be mvolved ” Taylor spoke to policea day aﬂer the
shootmg but did not say that he saw who fired because the “war” was.ongoing and he “didn’t want
to be nex;:.?’ He told police then thatb he was not going to make any identifications. Hé also told .
police that someone exited the taxi during the, shootmg but denied at trial that anybody. ex1ted
“explaining that he mwtook one of his friends on the street for someone who ex1ted the tax1

932 Taylor then hid from police for about two years. He gave a statement tp ‘an ASA in April

1993 be’éause Bussle’s mother pressured him and Detective Kill came to bring him in. He was

——— e

shown many photographs but dzd not reco gmze anyone and none deplcted defendant Neither
police nor the ASA told him that defendant was a shooter, though the ASA mentioned Ivan. Within
a week or so of the shooting, the Gangster Disciples knew that aefendant had been arrested. |
733 . 2. State’s Evidence — Coleman and Archibald Killings

934 Officer Clarence Longley testified that he and another officer respond;d at about 11 p.m.
on August 7, 1991, to a report thc;lt a person had been shot at a certain location. Arriving there, he

saw three people had been shot including Coleman and Archibald. The streetlights were working
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that night. After speakiﬁg to witnesses, Longley and his partner were seeking a fed and cream taxi
reportedly used in the shootings. |

‘[[ 35 Arcmbald’s autopsy showed a gunshot wound through his head from the back. Coleman’s
| autopsy showed a gunshot wound to tile chest and a spent bullet was recovered

‘ﬂ 36 Marcella Scott téstiﬁed that on August 7, 1991, she Was with Hall in separate' cars when

Hall visited Epton. Both Scott and Hall stayed in their cars as Hall spoke with Epton. A short time

" later, Scott heard a sound like firecrackers and felt a burning sensation in her back, She tumed =~

around and saw that her reaf window had been'shattereds She exited.her carto go to Hall’scar and ™~ *
did not see any guns or initially see anythirig unusual about the passing cars. She then noticed a”. .
taxi in the distance but did not see any of the faces in the taxi. Hall's car had: also-been shot: Hall
‘ol Seott to g back in her car and they drove away. Before leaving, Scott sew that two people
had b'een shot, one on the ground and another who stood in a doorway before falling. Scott later -
met. with police and gave them soent bullets from her oar. .

i] 37 Hall testlﬁed that she no longer lived where she did in August 1991 because the state’s

attorney’s ofﬁce helped her move with $750 for rent and $150 for moving expenses. On August

7. 1991, she was with her infant son and her cousin Scott. Scott and Hall went in separate cars to

- v151t Héil_’s_friend Eptoh;; He came to Hall’s car and spoke with her for about 10 minutes before o _'

going to speak with Scott. As Hall waitéd, she heard what sounded like fireworks. She looked
toward the street, where she saw a taxi with two men firing guns from inside it. At trial, she
identified Javan and defendant as those men. The taxi kept moving, After putting her son in his

car seat, she looked around and saw three people on the sidewalk. One was Epton, who had been

shot in the foot, one was lying still, and the third was spitting up blood and asking for help. Scott
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-told Hall that they should drive around the comner. After they did, Hall noticed that their cars had
been shot she found a shell fragment in her car, and. Scott’s car had a bullet hole and 1ts rear
wmdow was gone At tnal Hall 1dent1ﬁed prctures of the tax1 and confirmed that she 1dent1ﬁed
defendant and J avan as the shooters from photographs in April 1993

' 938 On cross~exam1natlon Hall testified that, when she first heard the shots, they seenred to be

comrng from behind her. Scott asked if she heard it, and that was when Hall’ turned around and

saw the taxi speedmg away. She did not see any other cars, and she Iooked at the tax1 for only.

about two seconds before covermg her baby. Whrle it was mght the street lights were ht She drd

' not know if the two men she saw.in the taxi were ‘wearing hoods or hats and she had not seen

either before that night. Defendant was in the front of the taxr leaning out. the wmdow as the other

man leaned out the back window, and both were leanmg so far that. therr chests were outside the
taxi. It was dark msrde the taxr and defendant was weanng a dark shirt. Hall mamtamed that her
car wmdow ‘was. ﬁJlly open at the tnne of the shootmg but acknowledged that a bullet passed

through her car door. She drd not know.if Coleman or Epton was a Gangster Disciple. She denied

arguing with Epton whrle he was in the hOSpltal about her or her son "almost [berng] shot because
of the Gangster Disciples.”
939 Hall.was not shown any photographs for identification purposes until April 1993, and she

spoke with Kill but not Smith before then. Hall then admitted that she went to Smith’s office in

September 1991 when she brought in a bullet she found in her car. Smith asked fer no questions.

then, and she denied Speakmg to him any other time before April 1993. She acknowledged giving

a statement: to the effect that she had been to his office three or four times and he had asked her

-11-
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questions about the shooting twice before April 1993, but denied at trial that it was so. She was

unsure how many times she had been to his office.

€40 Before Hall v1ewed the photographs n Apnl 1993 she had never heard defendant’s name.
Epwu uv.vvx mvntxoned it to her nor had any pollce or ASAs She acimowledged that defendant’
name was written on the back of the photograph she seiected. She did not know who wrote it but

it was there when she viewed the array. She had seen the array twice before trial but could not

recall the other instance. While nobody told her the person in the photograph was defendant, all =~ =~

one would have to do is look at the back of the picture- Hall first testified that she-had not done so % i

o but then admitted she had. While Kill drove Hall to court and to Smith’s office each time she went .~ .© . -

there; he never asked her-about this case. -

41 Eptontestified that he knew defendantand identified him at trial. On August 7,1991; Epten o

was shot in the foot from a taxi; he saﬁr the flash of gunfire but could hot tell who or how hlany
people were »ﬁring..He.acknowledged a-signed statement he gave to.Javan’s counsel but teeﬁﬁed
 that he gave 1t because he was being threatened by people in his nelghborhood In the statement '
Epton sa1d that defendant was the only person he could positively 1dent1fy, that he saw defendant

in the back‘ passenger-side window of the taxi;-and that he had identified Javan under pressure.

' j ‘,[_:42 ,mOhjefoss—e')'c‘ah:x'ihat.ion, .Epfori testiﬁed Mthet_ oﬁ the night of the shootmghewas spv_evaking to ' _

Hall at her passenger side window and then went to a nearby reétaurant. He heard a car and shots
being fired from the car, and he turned around to see Hall grabbing her baby and going to the floor.
of her car. He also saw the taxi moving quickly. By the time Epton looked up again, Hall was

gone. Epton did not see defendant in the taxi as 1t was too dark to see anyone.

-12-
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943 When police first came to visit Epton in the hospital, _he told them_he could not identlifyl
anyone i_n the taxi because he had taken cover. He mentioned seeing a red LeBarOn though he was
unsure one was mvolved because “someone"’ seid a LeBaron followed the taxi. The next time
pohce came, they told him that the. shooters were Black Disciples. Epton then named Maurice,
Ivan, and Bays because he knew them to be Black D1501ples He d1d not name defendant though
'he knew Who defendant was. When pohce came back. with photographs, they stopped at
.defendant s photograph and said “this is Ium thss is hml nght here.” Epton, told them that he
recogmzed t.he man in the photograph |

'I 44 At the time of tnal Epton was servmg a sxx-year prison sentence for armed vzolence While
n Jazl he was taken two or three times to the state’s attorney’s ofﬁce and told Srmth that he did
not see who did the shootmg. Epton declined to cooperate but received th'e minimum sentence.

945  The parties .st'ip'ulﬁated that Sheila Henlef/, 2 witness to Eptoﬁ;s etatexheht, »Woutd teetiﬁf that

Epton said in Juiy 1992 that defe'ndant was the onl)'r person he could positively.ioenﬁiy. |

746 ’ 3. State’s Evidence — Common-

147 Detectlve Iames O’Brien testified that, after hearing a deeonpt1on of the taxi fromthe
shootmgs, he saw such a tex: parked in a vacant lot. Its interior was strewn with shell casings, and
as he recalled, they were all in the back seat. There were no keys in the ignition, and the steering
column had been peeled open. The next day, he received e description of a red LeBaron involved
in the incident and learned that a gray Chevrolet Chevette was also ihvo]ved. He found the
Chevette with bullet holes in it and Ivan’s name on the “license appﬁe& for” form in the rear
window. He could not locate the Chevette again, tlespite periodic eﬁ‘orte_ to do so, until March

1993. At that time, it had duct tape over the bullet holes and was titled to Ivan.

. -13.-
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148 Evidehce technician Patrick M01-'an testified to processing the. Bussle cﬁele scene. In
addition te evidence of. dischargee firearms at the scene, he found a box of live ammunition on a
wmdowsﬂl on the third floor of the apartment bmldmg Moran also processed the taxi in the vacant
Iot and found 55 sheil casings, all in the rear passenger area. He found seven more shell casings in
the taxi When he processed itata pohce garage and, agam, none were in the front of the taxi.
949 -~ - ' » 4. Defense Evidence

950 © Detective Tony Maslanka interviewed'Taylor in 1991, who said that he would not make

any identification but would supply information. Maslanka believed Taylor was apprehensiveand 7

- féarful of mdking an identification. Taylor said that the rear passenger of the taxi rolled down his -~

window and the other back seat passenger got out; then-both ‘began shooting: He provided-only

basic descriptions of those-men, and he-did not mention anyone in the taxi’s front passenger. s'eat‘. )

q 51 Maslanka also interviewed Cruthard in 1991, who told him that someone may have been
firing froez across the street m addition-tothe.shote fired from the taxi.. .. - |

152 | ASA William Marback mterviewed Cnlthard m June 1993, who-said that the taxi’s
occupants began firing when it was three hoﬁsee e\;{ay. (-Zrett;ard,ec]-geox;rledged '-cha-t the"state-* s '

attorney’s office agreed to recommend that he not serve his sentence in certain prisons.

-~ 953 B 5.-3udgmenta1;d-?ostt_ﬁﬂMetien. o

54 Fellowing closing arguments, the court found deferidant guilty as charged.

q 55 Defendant moved for a new trial on the basis that Taylor had recanted his trial testimony,

and an evidentiary hearing was held on the motion.

956 Tayl'or testiﬁed that he did not tell the truth when he testified at trial that he saw defendant

in the taxi nor when he testiﬁed that he had not been sﬁown photographs of defendant before trial.

-14-
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He had not,seen_ anyone when the shots were fired because he was lying face down. K111 brought
him to 4 meeting with Smith m April 1994 where he was shownl two photographs of defen&ant
after he said he could not identify anyone. Smith said that Taylor_ was “just going to let the ***
bastard go that killed my cousin,” Bussle. Smith then showed Taylor three photographs -tncludjng
two of défendant and one of his brother. When Smith said that defendant was “the guy that killed
your cousin,” Taylor replied that he knew-defendant and reﬁlsed to identify defendant as one of
the shooters, saymg “I don t want to have nothing to do with it.” Smith said that Taylor could be
held in contempt for six months He also showed Taylor a gun that he said had been used 11 the
shootmg.., Taylor then gave a statement with Kill and Smith present. |

957  Kill brought Taylor to the state’s attorney’s ofﬁee t‘or trial. When Taylor said that he was

not gomg to testify, Smith asked if “they” had gotten to him. Taylor demed it and explamed that

“he wonld not testify because he had not seen anyﬂnng Smith sa1d, “What you _]qu going to Iet the

bastard go that killed your cousin?’ The ASA also told hnn that what he said would come out one

way or another notmg Taylor’ s written statement and that he would be held in contempt of court

and jailed for six months if he did not testify. Taylor repeated that he would not testtfy K111 told

him that he would protect him and defendant would never see the street again. Taylor was then
shown three pictures of defendant, including two he had already seen. The only reason he testified
that he saw something when he had not was fear. He did not recant due to any threats or promises.
58 On cross-examination, ‘Taylor admitted that there was currently a truce between the
Gangster Disciples and Black Disciples. When asked if it was true that gang member_s,‘ changed
testimony pursuant to a truce, Taylor denied knowing anything about it and denied that he changed

his testimony due to a truce. Rhonda Bussle (Rhonda), Bussle’s xn‘other, was pressuring Taylor to
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testify against defendant before Kill came to him. Taylor denied telling her after trial that he was
being forced to change his story. She told him that the state’s attorney’s office wanted her to find
out why Taylor was changing his story. He told her that he was sorry his cousin was dead but he
_ l_lad.nbt Se'en-;ﬁ%é_ o

q 5§ - Taylor admittéd he was hiding from the pélice as 'defendaﬁt’s case was pending. He denied

telling Kill to pick him up for trial in something other than a marked police car because he did not

" 'want the Black Disciples to know he was testifying. He also denied telling Kill that he had been

. he acknowledged that-it said tha£ he was not threatened or promised anything and that he was. ~ ..

afraid of defendant and his brother. He chose to contact defendant’s counsel, and nobody brought

~ him to meet with counsel. He.understood that the-penalfy for perjury was one to-three -years in

prison but opined that it was better than getting someone the death penalty:by lying. .

q 60 . Te}yior had denied cbming_ to court with ‘;a man who sat m the back row and wore a gold
star and an emblem aroﬁnd his neck. However, the State asked thaf the record reflect that Taylor
left the coﬁﬂrooni with tﬁat fnan. S

961 Rhonda testified that she told Taylor prior to April 1994 that he needed to talk to the state’s

- éttofn@y_ because he had told her that he knew defendant committed the cnme After trial, Taylor N

told her that he was forced to change his story and that he was scared, of whom ﬁe did not specify.
He haci given a statement to defendant’s counsel. She was angry and told him that he would not be
her **kin” anymore if he changed his account. When she saw him in the courtroom ﬁ couple of days
later, he told her “[t]hey” brought him to céurt and “[m]ade me come.” When she spdke to him

again a few months later, he said that someone offered him money and forced him to go to court.
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962  Kill testified that when Taylor ﬁrs.t gave a statement in April 1994, he expressed fear that

the Black Disciples _WOuId kill his girlfriend and son. Kill assured him. he would be provided

protection 'a'nd his family would be moved if necessary. Kill picked up Taylor on tbe day of his -

tnal testunony and drove him to the courthouse. . Taylor had told him not to come in a pohce car
as he feared being ambushed, so Kill used his own Jeep. On the way to court, Taylor told Kill that

the Black Dlscxples told him the night before that they were not going to let lnm goto court He

told Kill that they were watchmg him when he’ left, and K.111 was upset because Taylor had not

mentloned that they had faced a potennal ambush, .
963  On cross-exammatlon Kill testified that, as far as he saw, Taylor was shown photographs
of the taxi only. Kill did’ not mvestlgate who had threatened Taylor nor mention the threats in his

notes-or reports, attnbutmg the latter to. Tayior saying “he didn’t want it to go any further ? He did

 not radio otlier ofﬁcers for assxstance when Taylor told hun about the potentlal ambush because

he did not have a radtom his Jeep and he was focusmg on getting Taylor directly to court. .

964 - Followmg arguments the court demed the motmn fora new tnal statmg that 1t would have

found defendant gu1lty even if evidence of Taylor § recantatlon had come out at trial.

965 - - 6. Sentencing

166 The court sentenced defendant to death ‘in 1994, However, defendant successﬁslly moved
for a new sentencing hearing beeause his jury waiver had been only for trial. In 1996,.a jmy found
him eligible for the death penalty and, after an extensive sentencing hearing, found no xuitigating
factors sufﬁcient -to preclude imposing the death penalty. The court denied defendant’s

postsentencing motion and sentenced him to death.
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967" Dﬁring the 1996 sentencing hearing, Cruthard and Hall testified consistently with their trial
téstimdny, including identifying defendant as a shooter and Cruthard acknowledging on cross-
exammatlon that he 1mt1aliy told pohce that he did not see the shootmg

‘] 68 C. Direct Appeal

969 Ondirect appeal, our supreme court found that the trial céurt erred in stating tﬁat suégestive
identification pfocedures go to weight and not admissibility. Brooks, 187 Ill. 2d at 126. It also

" found that defendant made a prima facie case of suggestive identification procedures regarding '

"7 Cruthard: Id. af 128-29.

-+ ~4“Cruthard testified at the hearing on the motion to suppress that Smith told him several -~ = "

times, before showing kit any pictures, that defendant was the one who shot him.

 Accordingly, the burden then shifted to the State to show an independent_basis for __ ..

Cruthard’s idégtiﬁcatioﬁ. The State did not call Smith to rebut Cruthard’s testimony.
Absent a showing of an independent basis, the court should have granted the rﬁotion fo
sitppress Cruthard’s identification.” Id. at 129.

‘ Howéver tile supreme court foﬁnd sulch an independent basis.

“Cmthard tesnﬁed that, aithough the hghts in the cab were off, the s’rreet hghts on the

- - corner ' were ht The cars ‘were. movmg slowly, aud the uab was only ﬁve or six yends away - -

when the shooting started. Although the shooting was going on for only ‘a second or so’
before Cruthard dove on top of Taylor,f Cruthard could see that Ivan Smith was driviﬁg the

cab and defendant was in the backseat, leaning forward toward the door. Thus, the evidence

showed that Cruthard had an adequate opportunity to view the assailant.” Id. at 130.
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Moreover, “Cruthard \;vas acquamted with defendant before the crime,” knowing him for about
| four years Id Though Cruthard testified to not having much of an opportunity to see the shooter
and to bemtr pressured to make an identification, the supreme _court found a sufﬁment independent

basis for his identiﬁcation of defendant. /d. at 13 1-32,

970  The supreme court also found the trial evidence sufficient to convict defendant. While

Epton and Taylor recanted their 1dent1ﬁcat10ns Taylor’s recantation was made under susplclous

cm:umstances and a reasonable trier of fact could believe Epton S statement to Javan’s counsel n

which he .sald he could identify only defendant over hrs tnal testunony that he did not'see who

fired. Id. at 132—33 Defendant waived his suggestlve rdentlﬁcatton claims regardmg Hall and

Epton, and the supreme court found an mdependent basis for Cruthard’s. 1dent1ﬁcatlon of defendant

so that it was sufficiently reliable. Id. at 134. ‘While there were diScrepancieS' in the eyewitness

accounts, they agreed generally as to how the incident uﬁi‘olded and particularly that defendant
‘was on the passenger side of the.taxi and the gunshots were fired from that side. Jd at 133-34

“Four eyew1tnesses test1ﬁed to seeing defendant mn the taxicab, and two of them saw hlm shooting.

Any issues involving tharTed—_ﬂ:mry were for the tr tnal Jﬁdge to resolve ” Iaf at 134

971 D. Prevrous Postconvrctlon Proceedmgs

172 Defendant filed a postconviction petition in'1997 and amended it in 1998 and 1999. He
claimed actual innocence based on newly discovered evidence that Hall recanted .her trial
testimony in an attached affidavit. He alleged that the State vi'oleted Brady v.. Maryland, 373 U.S.
83 (1963), by failing to disclose that several police witnesses were beihg'investigated for using
abusive tactics. He claimed trial counsel’s ineffectiveness for failing. to present’ an alibi

~ corroborated by the affidavit of Curtis Branch. He also claimed that the State nsed the inculpatory

-19-

T T AT

IS A Sy A —

R 2 A



No. 1-18-1670

accounts by the eyewitnesses, including Cruthard, knowing that they “repeatedly claimed they saw

nothing” but then made idi_entiﬁcations due to threats, pressure, and being told who to identify.

1[ 73 The State ﬁled a motton to dlS]IuSS In 2001 the court granted an ev1denttary heanng on
the Hall recantation clatm and demed rehef on. alI other clatms Tt found that the issues with
Cruthard’s- testim<)ny-Were matters of record that could have been raised on direct appeal and that

the supreme court addressed the credibility of his testimony so that it was res Judicata.

974 In 2004, the State filed a motion to reconsider the granting of an evidentiary hearing in

“" light of Javan’s postconviction appeal (People v. Delonep 341 1L p 3d 621/ (2003)) in whlch T

"..the appellate’ court found Hall’s recantation failed to sustain a constltutxonal issue so.. that the. L%

summary dismissal of J avan’s petition’ was tiot erronieous. The State also filed a motion to dismiss:

the actual iftnocence claim based on Hall’s recantation, which the-circuit court granted in'2008. -

q 75 Cn appeal-; defendant contended that vhe made a substantial ‘showin'g on the first three
nforesatd- clatms; that is, -he. did-not contend- that the State: kno.wingly.- used: Cruthardfs.. false:
'testtmony Peopie V. Brooks, 2012 IL App (Ist) 090104—U 12. We remanded for an ewdenttary
hearing on the ineffective assistance ctann, finding that Branch’s alibi ev1dence was not contrary

to trial counsel’s strategy of attackmg the eyew1tness identifications of defendant (id. 1 18-19)‘

_ "and that the record did not either show or refute that counsel made 2 strategic decision tonotcall.

Branch: IH. 721. H_owe&er, we affirmed the dismissal of the actual innocence c;lai]n based on Hall’s
'recnntation,noting the decision in Javan’s appeal. Id. 19 26-27. There, “thts court found that her
affidavit failed to prnsent the gist of a lconstitntiona.l' claim of actual innocence because, as is the
case here, defendant offered no explanation as to why the facts in that affidavit were of such a

character that they could not have. been discovered when she testified at trial.” /d. 27 (citing
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Delbney, 341 1. App 3d at 633), We also afﬁrmed the dismissal of the Brady claim, notmg that
defendant never alleged that he gave a coerced statement or identified any witnesses as having

been abused Id 25,
976 E. Instant Postconviction Proceedings

V‘J 77 In 2014, following femand defendant souglﬁ leave to ﬁle an amended petition. In addition
to the remanded meffectlve assistance clann based on ahb1 he alleged that Cruthard recanted his
tnal testnnony and averred that he dxd not see Who shot him'in 1991 and that Maurice, Iavan, and
Mllsap averred to torture and mistreatment by pohce in ﬂns case. He claimed that he (1) was demed
_ due process by the State knowzngly using Cruthard’s false testimony, (2) is actually innocent
_ because all eyewitnesses mcludmg Cruthard recanted thelr 1dent1ficatzons and (3) was denied due
process by the State’s B ‘ady violation in not disclosing evidence that pohce physically coerced
statements implicating him. Attached to the motioﬁ was the draft amended petition, inclu&ing'the
affidavits of Cruthard and of Maurice, Javan, Miisab, and another in support of fhe coercion claim.

q 78  Cruthard averred in 2013 that he “did not see Who shot me” and “neversaw who was.in

the vehicle from wlnch shots were ﬁled” in August 1991. He 1dent1ﬁed defendant as the shooter
because he was shown a photograph of defendant by the ASA on defendant’s case who said fhat
they already knew defendant shot Cruthard, despite Cruthard tellmg the ASA that he d1d not see
who shot him as it was dark and the incident happened too fast. When Cruthard was in jail ona
drug offense in' 1991, the same ASA told him that if there was anythmg he could say on Cruthard’s
behalf, he would. Cruthard averred that his affidavit was not the result of any threat or promise.
979  The State moved to strike the amended petltlon argumg that the case was in the circuit

court on remand to cons1der only the ineffective assistance claim based on alibi but noting that

221 -
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counsel could seek leave to file a successive petition. Defendant then filed a motion for leave to
file a successive petition raising the same new claims as the aforesaid motion for leave to file an

amended petltxon The court granted leave to file a successive petmon in June 2015.

1[ 80 The State ﬁled a motion to dlSIIlISS the successive petltlon in 2016. Regardmg Cruthard
the State érgued that his affidavit 'raised no new allegations and that defendant’s due process claim
regarding Cruthard had been rejected by reviewing courts. The State noted that Cruthard had

initiélly' told police that he did not see the shooters. The State also argued that the allegations in

-+ the petition as-amended did not support an actual innocence claim, codefendants’ claims of abuse

.were not material to defendant’s case because their trials were severed from his, and defendant’s ... . __

Brady-claim was rejected in his first postconviction -appeal; a

T8t uefeadant responded to the.motion fo dxsxms;, arguing r *e"“dmg Cruthard that his affidavit

was new evidence as he never previously recanted his trial testimony or averred that he told an

ASA that he did not see who shot him. Defendant also argued that the coercion of codefendants-

by officers who testzﬁed agamst defendant was material to defendant’s case and that he was

| presentmg new evzdence in support of the coercion claim so that it was not res Judxcara

€82 - Defendant ﬁied a supplemental petition to the successive petition in November 2016,.

'réitera't'ing‘hi"s- afguﬁlént thét,_'Cf.uthard’s affidavit was the first evidence that he told an ASA he

could not identify the shooters and arguing thét the State was aware his tﬁal testimony was false.
'Defendant added claims that trial and appellate counsel were ineffective for not challenging the
use of Cruthard’s perjured testimony and -that, the S‘tate’s use of Cruthard’s knowingly ﬁerjured
testimony was a Brady violation. He also claimed that the trier of fact would have weighed the

police testimony differently had it known of the coercion of codefendants by those officers.
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Defendant noted that McWeeny testified in tﬁe'hearing on the mofioﬁ to euppress identiﬁcations

that Javan implicated defendant'and argued that his right to due process was violated by the use of
' coerced statements. | |

983  The State respoﬁded to the supplemental petition, reiterating its argument that it was in the

trial record that Cruthard had denied seeing the shooters, and mdeed was the subject of Cross-

exmmnatlon at trial, so tbat his affidavit was not new evidence but merely cumulanve The State
_ argued that the record. reﬂected Cruthmd’s demal to pohce t];\at he saw the shooters so that not

dlSClOSl.nU a subsequent repetition of that demal to an ASA was not a Brady v1olat10n

T 84 - The court granted the motion to dismiss the successive petlnon in June 2018: It found
regarding Cruthard that his statement that he did not see the. shooters was 1ot new; nor was it new
that he was a reluctant witness, so that lns 1dent1ﬁcat10n of defendant was extensively exammed at
trial and rev1ewed by the supreme court on dlrect appeal The court also found that the coercion
claims were not material in defendant S case and the Brady claim was disposed of in the first

postconwctlon appeal. Defendant tnnely appealed the dlsmlssal of hls successwe petition.

185 : III. ANALYSIS
-4 86 Defendant conteods on appeal that that the disoaiseal of his petition was erroneous because
e made a sobstanﬁal showing that the State knowingly used Cruthard’s perjured tesﬁmony_ to
obtain his conviction.
987 The P.os_t-Conviction Hearing Act (725 ILCS 5/122-1 et seq. (West. 2018)) provides a
mechanism by which those under criminal sentence can aseert their convictions were_the result of
a substantial denial of their rights under the federal and State constitutions, /d. § 122-1(a)(1)..A

defendant who files.a postconviction petition must make a substantial showing of a violation of a.
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constitutional right to survive a motion to dismiss the petition. People v. Dupree, 2018 IL 122307,
¥ 28. In determining whether such a showing has been 1ﬁade, all well-pled facts in the petition not
affirmatlveiy refuted by the record must be taken as true d ‘{[ 29, We review de rovo the dismissal

of a postconvwhon pehhon upon the State s motlon to dlsmlss Id
| 88 The Stafe’s knewing use of perjured testimony to obtain a crimirial conviction violates due
precese_of law. People v Perkins, 2020 IL App (2d) i70963, 9 40. The defendant bears the burden
" of estabiishihg that the State used perjured testimony. /d. The State is charged with knowledge of
.=+ " its agents, including the police. People v. Mrc)aelz, 2012 IL App (1st) 100.967', 66. A conviction
obtamed by knowing use of perjured.testimony must be set aside if there is any reasonable oo e
- -Lke.lhood the false:--tesumony-could- have affected-the. verdict: or judgment .of .conviction.
Perkin, 2029:%1%9? oume g
989 The recantation of testimony is generally regarded as unrelfable, especially where it might
have resulted from duress or perceived threat. People‘.v- Jackson, 2020 L 1241'17 . J67..
‘] 90 Here, defendant has presented Cruthard’s affidavit that he did not see who shot him or who
was inside. the taxi from which the shots were ﬂred and that he toid an ASA before tnal that he d1d ,
" not see who shot hinl, This. evidence is new in the sense that it is not merely cumulative of trial
t'es_timonyi Cruthard %e's'ﬁﬁedf ;che{&efehhanf &;'as ene of the,shoete-rs and .hewv’ e%/efs thhf he -did hdt. _-
see ' who shot him. However, the trial evidence included that Cruthard initially fold police-that he
did not see who shot him. Thus, the issue of Cruthard giving accounts exculpatory of defeudaut as
well as ihculpatory accounts was firmly before the trial court and weighed with the other evidence
when the court found defendant guilty. In other words, the h’ial evidence ah_'eady established the

State’s awareness that Cruthard denied seeing who shot him before he changed his account and
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| .1dent1ﬁed defendant We ﬁnd that the new evrdence of Cruthard’ s afﬁdavrt is not 50 dtfferent ﬁom

’ 'the trial evrdence as to create a reasonable hkehhood ofa dtfferent outcome .

' ‘]91 Defendant emphasrzes that all the wrtnesses who ever 1dent1ﬁed hun as a shooter ‘have .

: '_ recanted so that Cruthard’s recantatlon should. be seen agamst that backdrop ‘in reachmg a

concluswn that there 18 at least a reasonable hkehhood ofa drﬁ‘erent outcome However, two of " -

"‘those recantattons were squarely before the trial court Epton testtﬁed that he, d1d not see who shot -
him, ‘and his statement to codefendant Javan s counsel m W}nch he 1dent1ﬁed defendant as a’
'shooter, was entered mto ev1dence Taylor tdentlﬁed defendant at tnal and then recanted in.a
| 'posttnal motton upon whrch the trial court found that it would not have changed 1ts Judgment
. 792, On direct appeal our supreme -court found the evrdence suﬁicrent to convtct defendant.-
V- desptte those recantatrons Br ools 187 Ill 2d at 134 “Taylor $. recantanon was made under'
‘ SllSpICIOUS cncutnstances,” mcludmg Rhonda’s testnnony “that Taylor told her that he ‘was. bemg--. |
_ | forced to change hrs testtrnony, the fact that “Taylor ] recantatron came. durmg atruce between the - -

'Gangster Dtsmples and. the Black Drscrples,” the ev1dence that he “demed that lie camé to court

et e e v v r———— -

- [for lllS recantatlon] wrth aman seated in the back row, but later left the courtroom wrth that man "

and Detectrve Kill’s. tesumony “that Taylor was bemg threatened by the Black Dlsmples when he

' _'gave his ongmal statexnent » Id- at 133. As to. Epton, “the trier of fact could have reasonably
'beheved that the statement Epton gave that tmphcated defendant was’ truthful and that its.
' subsequent recantatlon was' untruthful " 1d |

9 93 Smce then, Hall has recanted. Thia' court did not find her recantation deciaiVe in’f avan’s-

postconvrctlon appeal (De/oney, 341 IlI App 3d- at 633) or in defendant § first postconwctlon

_ appea! Brooks 2012 IL- App (1st) 090104 U, 99 26-27. As has defendant herein, Javan raised the
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“assertiotl that all of the eye\yitnesses have recanted their previous testimony” Deloney, 341 Ill.
App. 3d at 632, This court stated that “even if defendant haé alleged the State knowinoly used
pexjured testnnony, the witnesses’ statements that he offers Would not support the claun,.
mcludmg “regardmg Hail’s 1ecantat1;)n, [when co]defendant offers no explanatlon as to why the- _

facts that she now alleg_es n her afﬁdav1t are of such a character that the_y could not have been

discovered when she testified at trial.” Id at 633.

494" Adding Cruthard’s recantation, which as we stated above is not pfofdﬁi]dly different from

the trizl evidence, does not change our asséssment. Stated'another way; in a hypothetical new trial, -~ -+ 07 =

'pres-sﬁre (admittedly from both di:eétion’s, to inculpate ‘and-to exéulpate defendant)-and witnesses- -

r-h_ngzng th ir accounts since before trial. When all the various accounts from then-until now are

considered together, instead of focusing on the recantations as defendant suggests, we do not see

_a reasonable likelihood of a different outcome.. .
'| 95 . ; V IV CONCLUSION
196 Accordmgly, we afﬁrm the Judgment of the circuit court..

997 Affirmed..
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