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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

" Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

. OPINIONS BELOW

[ ] For cases 'from federal courts:

The opinion of the Umted States court of appeals appears at Appendix
the petition and is ' S L -
[ ] reported at - - ; or,
- [ ] has been designated for publication but is not yn* repc, ted; o;,
11 is,unpublished. :

The opinion of the United States distriet court appears at Appendix _____to
the petition and is . '
[ 1 reported at | ' - : o,

- [ 1 has.been designated for publication but is not yet reported; or,
2 []is unpublished.

4 [ ] For cases. from state courts:

‘The oplmon of the hlghest state court to rev1ew the ments appéars atA
‘Appendix to the petition and is -
[ 1 reported at People v Brooks, 2022111.LEXIS 522

s OT,
[ ] has been deSJgnated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished. _ ' _ :

The opinion of the _ LLLINOIS APELLATE COURT
appears at Appendix to the petition and is
[ ] reported at PEOPLE V BROOKS 2022 1L App(lst 18170

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

court

to -




- JURISDICTION

[ ] For cases from federal courté:

- The date on vtrhich the United States Court of Appeals decided my case
was '

[ 1 No petition for rehearing was timely filed in my case,

[] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix : :

{ ].An. extension -of time tdiﬁle the petition for a writ of certiorari was granted
to and including (date) on (date)
- in ApplicationNo, __A- .. . . o :

" {7] Tor cases from state courts:—

The date on which the hlghest state court deczded my case was may 25 2022
A copy-of that declslon appears at Appenduc .

[ ] A tlmely petltlon for rehearmg was. thereafter denied on the followmg date
, and a copy of the order denying rehearing

appears at Appendix

{ ] A.n extensmn of time to ﬁle the petltlon for a ert of certloran was granted
to and including ____ (date) on (date) in
Application No. __A :

The jurisdiction of this Court is invoked under 28 U. . C. § 1257().

The jurisdietitn- of this Court:is-invoked :un&er 28 U.S8.C. § 1254(1);" A T




STATEMENT OF THE CASE

" The second-stage dismissal of Terrance Brooks’s successive
‘post-conviction petition should be reversedwhere he made -
asubstantial showmg thatthe State knowmgly used perjured
testlmony to obtam his conviction.

' The State contends the circuit court properly dlsmlssed Brooks’s

successive petltlon because his perjury claim is. barred by res ]udwata, '

and he failed to estabhshed cause and preJudme The State’s argu-

ments have no mer1ts

A. " The perjury claim was mcluded in Brooks 's initial successive
' pehﬂon

As the threshold matter the State mcorrectly asserts that
. Brooks did not raise the perJury claim in hlS successive pet1t10n but

: ra1sed it for the ﬁ_rst tlme orally durmg the hearing on the State’s -

motion to d.lSInISS (St Br 19 n.2, 31 ) Brooks’s post-convmtlon counsel, -

who was representmg Brooks on his first petltlon on remand 1mt1a11y

ﬁled an amended petition that ra1sed the perjury claim in Cla1m II, but -

later agreed with the State that the petmon should be ﬁled as a
successwe petltlon (C. 363, 370; R. 143 ) However contrary to what-
the State asserts in its brief, counsel did not withdraw the amended
pet1t10n rather, counsel ﬁled a motion for Ieave to file a successwe
petition that identified the amended pet1t1on as the pet1t10n Brooks
was seekmg to file. (C. 457.) In add1t1on the motion for leave itself
exp]jcitly alleged that Cruthard’s affidavit “avers that he did not see
who shot him,” “avers that he informed the State of this prior to trial,”

and “demonstrates that the State violated [Brooks’s] Due Process
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rights _tavhen the State knowingly nresented false testimony.” (C. 457.)
Thus, the perjury claim was raised in Brooks; s successive petition.
The State in fact acknowledged in its first written motion to
dismiss (which, of eourse, was filed before the hearing on the motion)
that Brooks raised the perjury claim in his successive petition. V(C. —
1030-31.) Indeed, the State’s motion argued that “Brooks cannot use
[Cruthard’s] affidavit to suppieinent a perjury claim in Claim II and
then olaina it supp'orts innoeence as well.” (C. 103 1)
| ‘At the hearing on the State’s motion to dismiss, however, the
assistant State’s Attorney (ASA) apparently became confused and,
despite havmg addressed the issue in her written motion asserted that
the perjury claim was never raised in Brooks’s petition. (R. 307 )
Brooks s counsel responded that he believed that the State had ad-
‘ -dressed' the issue: (R. 307.) The-ASA continued to maintain thatthe — -~ -
‘ issne was not raisedlpreviously, and asked that Brooks’s cou_nsei file a
supplemental petition settihg forth the claim, which counsel agreed to
do. (R. 307-13.) The supplemental successive petition filed by Brooks 8
counsel largely repeated the perjury claim already raised in the m_ltlal
successive petition. (C. 1132.) The fact that the ASA got confused at
the hearmg does not negate the fact that the perJury claim was raised

in Brooks 8 initial successive petition.

B. Cruthard’s recantation was not addressed on direct appeal.
The State repeats the circuit court’s erroneous contention that

Cruthard’s recantation was already addressed in Brooks's direct
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: apbeal.: (St. -'Br. 27, 35.) As discussed in Brooks’s ope.nin\g'brief

Cruthard’s recantatlon of hIS trial testlmony, and whether the prosecu-
tion knew Cruthard’s testlmony was fabrlcated was not before the
Hlinois Supreme Cotu't on direct appeal. (Def. Br. 20.) Because

. Cruthard haci not yet recahted at the time of the- directappeal the
issue could not have been before the court Cruthard testified at trial
that he dzd see WhO shot h.m1 and cla1med that he falsely told the -

pohce otherw1se 1mmed1ately after the shootmg in order to protect

hlmself and hlS famlly He never repudlated his tnal testnnony or hlS -

1dent1ﬁcatlon of Brooks before the direct appeal nor did he allege that
he told the prosecutor that he did not actually see who shot h1m Thus
~ the issue before the supreme court was not Whether Cruthard testlﬁed '
- falsely and Whether the State knew his testlmony was false, but was
whether his identification of Brooks was tamted by the suggestive -
| 1dent1ﬁcat1on procedures Brooks 187 Ill 2d 91, 97 128-32 (1999)
_ On the other hand, Cruthard’s sworn affidavit avers that he did
not see the shooter, and that he told as much to the prosecutor. (R.
427.) Moreover contrary to the State 8 suggestlon the affidavit does
not state merely that Cruthard initial said he d1d not see the shooter
(St. Br. 28), it afﬁrmatwely asserts, “I did not see who shot me” (R.
427). This is the first time Cruthard’s recantation has been before the
court. Accordingly, the State’s contentions that the claime is barred by

resrju-,dicata fails. (St. Br. 35.)

N ey



| C.. Brooks satlsf ed cause and prejudlce

Although thrs appeal involves the second stage dasm1ssa1 of
Brooks pet1t10n rather than a demal of leave to file the petition, _
Brooks acknowledges that the State may seek dismissal of his petition
on grounds that he faﬂed to prove cause and preJudlce People v.
| Bailey, 2017 IL 121450, 1] 26. However the State’s arguments fail -

.where Brooks 8 aﬂegatlons taken as true and liberally construed in his

favor and in hght of the record make a sufﬁc1ent showmg of cause and . .

' pre]udlce People v. Coleman, 183 Ill 2d 366 381-82 (1998) (at the.
second stage, a petltloner ] allegatlons must be taken as true and
hbera]ly construed in favor of the petitioner and in hght of the trial
record)

The State first wrongly asserts that Brooks was never granted
leave to raise  the perjury claim where the clalm was not mcluded in
his 1mt1a1 success1ve pet1t10n (St. Br. 31 ) As already discussed above

~ the State’s contention that the perjury claim was not mcltlded in

' Brooks’s initial successive petition is refuted by the record. Further,
the circuit court granted Brooks leave to file his entire petitioh. ®.

| 211-12.) Thus, Brooks was granted leave to file the perjury claim.

The State next argues that Brooks cannot show cause because 4
(1) he ra'isedla i)erjury claim in his first post-conviction petition, and -
therefore, the instant per;j ury claim is procedlrraliy barred, and (2) |
there 1s no indication that Cruthard s afﬁdav1t could not have been
obtamed prior to the filing of Brooks’s first post-convmtlon petrtlon (St.
Br. 31-34.) The State is wrong on both counts.
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Preclusion doctrihes do not apply because Cruthard’s affidavit is

newly disoovered evidence, and thue the instant perjury allegation isa
new clalm People v Ortzz 235111. 2d 319, 332-33 (2009) (“Where a
defendant presents newly dlscovered additional evidence in support of
a claim, collateral estoppel is not apphcable because it is not the same

3y

‘claim. ). As argued prev10us1y, Cruthard’s recantation was never -
pres'entedito a court nreviousl&. Indeed when dis-rni'ssing-Brooks’s ﬁx;st
post-conviction petltlon the circuit court noted that Cruthard had not
recanted at that pomt (C.392) In addltlon Brooks explained i in his-
ﬁrst pos_t-conv1ct10n petition that Wh11e his mvestlgator spoke with
Cruthard Ct‘uthard was not Willingl to provide a .recantation at that
time because he was afraid of being charged w1th perjury for lying at
Brooks s trial. (App. A-7; Supp C. Vol. 2. 302 )Y As such, Cruthard’ ‘
afﬁdawt constltutes newly d1$covered evidence that could not have
been presented earher See People A Edwards 2012 IL 111711 138

'(although petitioner was prevmusly aware of witness, w1tness s affida-

vit constituted newly discovered evidence because no améunt of dili-

“Supp. C.” refers to the three volume supplemental common law
record from the appeal of Brooks’s first petition, appellate court no. 1-
09-0104. As appellate counsel noted in Brooks’s opening brief and
motion for extension of time to file reply brief, at the time of those -
filings counsel had not been able to locate the records from Brooks’s
direct appeal and first post-conviction proceedings. However, after this
Court granted Brooks’s extension motion, the Cook County State’s
Attorney’s Office informed the State Appellate Defender’s Office that
the State had the records. Appellate counsel is in the process of having
the records supplemented to the record in this appeal.

-5-
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gence could have forced the witness to incriminate hlmseli) People v
Molstad 101 1. 2d 128, 135—36 (1984).

ThlS Court’s de01s1on in People v. Harper 2013 IL App (lst)
102181, is mstructlve There the petitioner’s first post- conv10t1on
pet1t10n alleged actual innocence based on the confessmn of a “James
Dell.” Id. 1] 17. However the clalm was not supported by affidavit or
any other documentatmn Id. The petition was summarlly dismissed. -
1d. 1I 19. Years Iater the pet1t1oner ﬁled a third successive petltlon
alleging actual 1nnocence based on a confessmn by James Bell Id. q
23 The claim was supported by a newly obtained affidavit by Bell and

' the transcnpts of Bell 8 testlmony from a codefendant s post-convmtlon
proceedmgs in which Bell confessed to the crime for which the peti- |
tioner was conv1cted Id. The State. argued that res judtcata barred the
claim because the circuit court had previously rejected the defendant’s
actual i mnocence claim base_d on the confession of “James Dell.’_’ Id. |

40.

‘This Court rejected the State’s argument, holding that Bell’s

affidavit was newly discovered where the petitioner did not know him
‘and had no contact with him, and therefore, even if “Jarnes-Dell” and
James Bell were the same person, the petitioner was not precluded
from raising his claim because it constituted a new cIaim based on
newly discovered evidence. Id. ¥ 43; see also People v. Weathers 2015
1L App (lst) 133264, 17 35-36 (holdmg that, although defendant

previously filed, but subsequently withdrew, a m‘ot10n to suppress




statements alleging he Was-physically coerced into cohfeééing, defen-
dant established cause for raising the t-:oéréion- claim again in a sucées-
sive petition where it was supported by a report from the Illinoi.s.
Tbrture Inquiry and Relief Commis‘s;iox-l that was not available at the |
time he filed his ﬁrst petltlon) People v. Nzcholas 2013 IL App (lst)
103202, 1] 42 (although clalm that petltloner 8 confessmn was coerced
was previously ralsed in his first post-c_onylctlon petmoné- he estab-
‘lished cause to re-réisé the claim in his successive pétitioﬁ wére he- .
presenfed new supporting evidéncé that added “a signiﬁcant cie-l
tail”—the identity of oné of the officers im'rolvéd); ‘

‘What is more',-iBrooks did not “j'u'st assert[ ] that Cruthard’s .
evide’nce was ‘newly discovered” as the Sfate claims. (St. Br. 32.) As
mentioned above, Brot;ks explained in his ﬁrst pbs'f conviction petition
~ that Cruthard was not Wllhng to prov1de an affidavit at that tlme in
| fear of incriminating hlmself Brooks also asserted in his response to
the State 8 motlon to dlsm1ss the instant successive petltlon that he
sat1sﬁed cause because he could not control when Cruthard Would
agree to supply an affidavit. (C. 1118.) Thus, the reco;d shows an
objective, external factor that 'impe.déd Brooks’s ability to present
Cruthard’s recantation eérh‘er. The State’s attelﬁpt to analogize this
case to People v. Widemdn, 2016 IL App (1st) 123092, therefore fails.
(St. Br. 33.)

lAnd 80, because Cruthard’s récantation is newly discovered

evidence that could not have been presented in Brooks’s initial post-




" conviction petition, Bro.oks has satisfied cause ehd res judieata does -
not apply. | - _ |
~ The State forther argues that Brooks did not demonstrate
prejudice because Cruthard’s affidavit is duphcatlve of What was
prewously htlgated (St. Br 35.) However as already discussed above
_and in Brooks 8 openmg br1ef Cruthard’s affidavit recanting his
den’uﬁca tion of Brooks is newly discovered evidence that has never -
s bew -2viously addres_sed. |

The State next asserts that there is no reasohably likelihood

that Cruthard’s recantatmn would change the outcome of a tr1a1 where, -

he =was 510 op four eyewitness. (St Br. 36.) However the State ignores
that every eyew1tness that mphcated Brooks has now recanted, and

~ thus, would not 1dent1fy Brooks at a new trial. (Def. Br. 21—22.)
Evidence that Cruthard falsely identified Brooks would also corrobo-

rate the other witnees’s claims that they were pressured to finger

Brooks. The State also fails to eddress the inconsistencies in the other _

w1tnesses trial test1mony (Def. Br. 21-22.) Thus, the State attempt to -

d1st1ngulsh People v Olmger 176 Ill 2d 326 (1997), fails. (St. Br. 36 D
- The State’s attempt to distinguish People v. Mztchell, 2012 IL
"App (1st) 100907, also fails. (St. Br. 36.) The State argues that unlihe
the petitioner in Mztchell Brooks did not prov1de any new evidence.
(St Br. 36-37.) However as discussed above, the State’s contention

that Cruthard’s affidavit is not new evidence is erroneous.
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The State S rehance on People v. Lucas, 203 I1L. 2d 410 (2002) 18 -

h .mlsplaced as the case is readlly dJstmgulshed Unhke Cruthard the

_ .w1tness in Lucas was not critical because he “did not offer direct-
1dent1flcat10n ewdence agamst the defendant » Id. at 424 In addltlon
‘the subJect matter of the perjured testxmony in Lucas was 31mply the
promlses made to the Wrtness in return for his testlmony Id. at
419—21 Cruthard in contrast testlﬁed falsely about the most critical
point at 1ssue—the 1dent1ty of the shooter

Fmally, the State does: not dlspute that Javan Deloney’s and .-

Ivan Smlth’s torture allegatlons agamst the detectlves in thlS case lend .

credlblhty to Cruthard 8, Jerome Taylor 8, and Allen Epton 8 clalms
(Def. Br 23)
In sum, the State 8 arguments that the perjury claim is barred

by res judicata, and that Brooks did not satisfy cause and prejudlce

are all w1thout ment Because Brooks s petition, taken as true, made a

substant1a1 showmg that the State knowingly used perJured testlmony
to obtain hlS conviction, thls Court should reverse the dlsmlssal of
Brooks $ successive petition and remand the cause for a th.lrd-stage

ev1dent1ary hearmg
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CONSTITUTIONAL AND STATUTORY PROVISIONS.INVOLVED

“ u.SjCQNsTIIUTIQN 14th AMENDMENT: VIOLATiON_'.'
. OF DUE PROCESS -




__REASONS FOR GRANTING THE PETITION

- WHERE
TO COMPELL STATEMENTS LATER RECANTED
AND IDENTIFIED ‘AS PERJURY RESULTED -
IN DUE PROCESS VIOLATION IGNORED BY -
STATE COURTS, THIS COURT SHOULD GRANT
PETITION. " - .~ = ..~ 0 oy

 ;.THIS COURT‘SHOUﬂbfCRANT}PETfTIONLf‘“*f*ﬂ'” o e
 CHICAGO POLICE USE QF FORCE .




7 Respeetfully submitted,

" TERRANCE BROGKS

Tercince BrowkJ s
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