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QUESTION PRESENTED

1. . Did the Court of Appeals violate Appellant’s Constitutional right to
Due Process by not issuing a Certificate of Appealability or granting a hearing

upon Appellant’s request for a reconsideration or rebearing en banc.

2. Was the District: Court confronted with substantial Constitutional

violations in Appellant’s Petition for a Writ of Habeas Corpus, and,;

- 3. If so, did the District Court violate Appellant’s right to Due Process

by finding that there were no substantial Constitutional Claims made therein.
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PETITION FOR A WRIT OF CERTIORARI

~Denni Valdez, respectfully petitions for a writ of certiorari to review the .
judgment of the United States Court of Appeals for the Second Department in this

case.

- OPINIONS BELOW

The Decision of the Cd_urfof Appeals denying rehearing/rehearing en banc is
.atta;:he'd at Appendix A -The' decision .of the Court of Appcals' denying the
" Application for a Ce_rtiﬁcate of Appealability is attached at Appendix B The
Decision éf -the- Distyict Court denying the Pétitionl for a writ of habeas corpus ié

B attached at Appendix C.

JURISDICTION
On April 14, 2022?' the Court of Appeals denied the application for a
rehearing by the panel and _feheaﬁng en banc. The jurisdicﬁon of this Court is

invoked under 18 USC §1254(1).
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'STATEMENT OF THE CASE
| Appéllant, Denni Vé]dez, respectfully ﬁetjﬁons for-a writ of certiorari to
appeal the C.our-t;s decision of December 1, 2021, which denied Appellant a
rehearing and rehearing en banc.
This petition is based on the fact that the Court should have issued a COA as

the application made a showing of the denial of a constitutional right.




FACTS

Releyant Factual and New York State Court Procedural Background.' Mr.
Valdez was indicted and charged with Murder in the Second Degree (in violation
of New York Penal Law ("NYPL") §125.25), and other crimes, in the Supreme
Court of the State of New York, Néw York County.

During pre-trial proceedings, the mental corﬁpetency of Mr. Valdez became
appafent. His defense cc;unsel served a notice indicating his intent. to- offcr
psychiatrié evidence at trial (the "Not_ice"). (ECF Doc. 10-1, pp.-l 0-11). In addition,
co.unsel requested the trial court issue an examination order, pursuant to New York
Crimina} Procedure La\y §73_0.20, directing Mr. Valdez be examined to determine
whether he was méntgllylcorn»petent to stand trial_. (ECF Doc.16-5, p.10, 16-6,
p.17). In response, the trial cqurt,issued an éxamination order. |

‘M. Valdez- was thén e'xalpined'by a psthologist and a psychiatris£. The
doctors is_s_ugd reppfts Whic_h? among o'ther- ﬁndingsi,' determined Mr. Valdez's 1Q
was 59 classifying him as having Mild Mental Retardation. (ECF Doc. 10-1, p.35,
39). In their reports, the do_cfto_rs opinéd that Mr. Valdez was mentally incapacitated

and unfit to stand trial.

1 The recitation of the relevant factual and procedural background is derived from information in documents in the
U.S. District Court (SDNY) docket in the proceeding below in Valdez v. Stewart, 17 cv 4121 (KPF). Citations to
"ECF Doc" followed by a niimber refer to documents on the docket.
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Subsequently,“ the trial .eourt held a competency hearing. Both doctors
testified at the hearlng At the hearmg, among other testimony, the doctors testified
that (1) Mr Valdez was hlghly suggestible and easily led. (ECF Doc.16-3, p.14);
-(2) during dlscuss1ons with Mr Valdez about hlS plea optlons a, he seemed
suggestib]e and confused ond he seemed to be agreeing with whatever they were
saying. (ECF Doc.lo;3, p.28); (3) Mr. Valdez might be more suggestible than an -
everage'defendant and that he was easier to trick or mislead with questioning,
(ECF Doc.16-2, p.18); and _(4) Mr. Valdez was apt to agree with leading questions.

(ECF Doc. 16-2, p.47)

| During the.hearing, theprosecution .showe-d-‘ documents to the doctors who
had not been made -atvailab-le to them prior to their examination and testimony.
Both doctors .indioeted.' 'their .opihions might chonge. after reviewing these
doournents. As 'a-reoﬁlt; the—.trial court did not issue a ruling on Mr. Valdez's
competency to stand trial and ordered a follow-up examination to be conducted by

the doctors. .

The doctors conducted a followQup examination of Mr. Valdez. In their |
reports, they concluded he was fit to stand trial.
The trial court then conducted a follow-u'o competency hearing. During the

hearing, among other testimony, one doctor testified she was aware that during a



guilty plea allocution (in Mr. Valdez's prior criminal case), Mr. Valdez did not use

his own words and instead, responded to leading questions by the Judge. (ECF
Doc. 16-5, p.28). She indicated that, although she changed her opinion about Mr.
Valdez being fit to p_rgiceegi, this case was a close call and not certainly not one of

the most clear-cut of cases she had seen. (ECF Doc. 16-5, p.24).

Subsequent to. thé,__)fo_llow-pp competency hearing, the trial court ruled that
Mr. Valdez was fit to proceed.-It stated it was willing to impose a sentence of 18
years to life if Mr. Valdez was willing to plead guilty to the Indictment. (ECF Doc.
16-6, p,24j |

In response to the- court's plea offer, Mr. Valdez pled guilty to the
I.ndictment‘.. The transcript of the plea proceéding (ECF Doc. 16-6) is submitted as
an Exhibit to this Mgfnoraqdum, | |

" On JuYy 19, 2012, Mr. Véldei was sentenced to avterm of eighteen years to

life imprisonment. - ... ...

Mr. Valdei appealed his conviction to the Appéllate Division of the
Supreme Court of the étﬁté of Né_w Yorl_(. Relevant to the matter at bar, on appeal,
Mr. Valdez argued his, guilty plea must be vacated because it was'not knowing and

volunfary. This claim was denied and the conviction was affirmed. People v.
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Valdez, 27 N.Y.3d 873 (2016). Regarding the voluntariness of the guilty plea, the

Appellate Division stated:

[W]e find that the plea was knowing, intelligent and voluntary.
During the plea proceeding, whenever defendant made a statement
that could be viewed as negating an element of the crime or raising

" a defense, the court asked clarifying questions that ensured that

_the allocution ultimately cast no doubt on defendant's guilt or the
voluntariness - of his plea. Defendant had been found competent
after extensive CPL article 730 proceedings, and there was nothing
to warrant an inquiry into whether defendant’s- mental condition
impaired his ability to understand the proceedings, or into whether
he waived any potential psychiatric defenses. 27 N.Y.S.3d at 873.

 Leave to appeal to the New York State Court of Appeals was denied. People

v. Valdez, 27 N.Y.3d 1156 (2016)

By the pro se petltlon ﬁled in the U.S. Dlstrlct Court for the Southern

D1strlct of New York entltled Valdez v. Stewart, 17 cv 4121 (KPF), Mr. Valdez

sought issuance of a wrlt of habeas corpus (the “Petltlon”) (ECF Doc. 1) Relevant
to the matter at bar the Petition — subsequently supported by a supplemental
submission ’from ‘the uﬁdermgned counsel (ECF Doe. 26) — sought habeas review
based upon a clai-rn-ht}-lat due towhis mental state; Mr. Valdei’ guilty plea was not

knowing and voluntary (the “Claim”).

The Petition \i/as' referred to a Magistrate Judge for issuance of a Report and

'Recommendation_(“R&R).- ‘The Magistrate issued an- R&R which analyzed the
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finding of the Appellate Division and the trial court’s plea collogquy. (ECF Doc.
27). |

The R&R recommcnded° denial of the Claim; dismissal of the Petitibn‘ and,
that a Certlﬁcate of Appealablhty (“COA”) not be 1ssued Id. Thereafter, the

District Court 1ssued an Op1n1on and Order which adopted the R&R and declined

to 1ssue a COA (the “Oplnlon and Order”). (ECF Doc. 31).

Subsequently, by-th'e undersigned counsel, Petitioner filed a Notice of

Appeal and moved for issuance of a COA.

Pursﬁant to 28USC 52253(c)(1)(B), a.habeas petitioner cannot appeal' the
denial Qf a hab-eas petition unless a circuit justice or a district judge iséues é C.OA.
In the matter at bar, since the District Court and this Court both declined to issue a
COA, peti_tijoner‘ap'pcars' b_efdfe this court asking for a féheéring and/or rehearing

enbanc based upbri _thf_i decision to deny the issuing of a C.0.A.

28 U.S.C. §2253(c)(2) directs a C.O.A: may be issued “only if the applicant
has made a substantial showing of the denial -of a constitutional right” The

Supreme Court interprets this fgquirement as follows:

To obtain a COA under §2253(c), a habeas prisoner must make a
“substantial showing of the denial of a constitutional right, a
demonstration that ... includes showing that reasonable jurist
could debate whether (or, for that matter, agree that) the petition
should have been resolved in a different manner or that the issues
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presented were adequate to deserve encouragement to proceed
further. Slack v. McDaniel, 529 U.S. 473, 483 4 (2000) (1nternal
- quotations and citations omitted)

. Clarlfymg thls standard in M111er-E1 V. Cockrell 537 U S 322 (2003), the

Supreme Court stated

.. This threshold inquiry does not require full consideration of the
factual or legal basis adduced in support of the claims. In fact, the
statute forbids it ... [O]ur opinion in Slack held that a COA does
not require a-showing that the appeal will succeed. Accordingly, a
court should not decline the application for a COA merely because
it believes the applicant will not demonstrate an entitlement to

- relief. The holding in Slack would mean very little if appellate
review were denied because the prisoner did not convince a judge,
or, for that matter, three judges, that he or she would prevail. It is
consistent w1th §2253 that a COA will issue in some instances
where there is no ¢ertainty of ultimate relief [at all]. After all, when
a COA is sought the whole premise is that the prisoner “has
already failed in that endeavor.” Id. at 336-37.

The Application For A COA Demonstrated That Jurists Of Reason Would
Find It Debatable As To Whether The District Court’s Ruling Was In Error
By Denying The Claim.

By this motion, Appellant seeks a rehearing or rehearing enbanc for the
issuance of aCOA’._T_he COA should have been issued since jurists of reason
would find it debatahie as te Whether the district court’s ruling was in error when it

denied Appellant’s:_?et'i.t_i’on: fo_r a writ of habeas corpus. The latter contended that
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| due to appellant’s»mental state, his guilty plea was not knowing, intelligent and

voluntary.

It is unequivocal that the claim presented in the original application for a

 COA fell within the purview of 28 U.S.C. §2253(c)(2). The claim was based upon

the demal of a Const1tut10nal rlght The United States Supreme Court has ruled that
a guilty plea must have been knowmg, 1nte111gent and voluntary See, e.g., J@g
v. Alabama, 395 U.S. 238 (1969) (“It was error, plaln on the face of the record, for
the trial judge to accept petitioner’s guilty plea Withopt' an affirmative showing that

it was intelligent and-voluntary.”).

The transcripf of Mr. Valdez's guilty plea proceeding -- coupled with his
mental health examination and proceedings -- demonstrate that reasonable jurists
may 'diff_er"oh the issue.of whether Mr. Valdez's guiity piea was knowing,
intel-ligent and voluntary. - | |

" In re_com‘rnendil?g‘_;-the ‘denial of the Clei-m,. the R&R (as ad'opt.ed by the

District Court) evaluated the - guilty plea "in light of the totality. of the

circumstances," coupled with him being represented by competent counsel, and |

concluded. it was knowing-and voluntary. As such, the R&R,‘and District Court,




held Mr. Valdez was not entitled to habeas relief under either 28 U.S.C. 2254(d)(1)

or (d)(2).2 (ECF Doc. 27, R&R, p.28-31, citation omitted).

A COA should have been 1ssued for the Clalm because 1t can be reasonable
argued that the R&R (and the Oprmon and Order) erred in holding that the
Appellate D1v1srons ﬁndlng -- that Mr. Valdezs guilty plea was knowmg and
voluntary -- constltuted an unreasonable apphcatron of clearly established Federal
+ Law pursuant to 28 U.S.C. §2254(d)(1) and was. based upon an unreasonable
determination of the facts in light of the evidence pursuant to 28 U.S.C.'

§2254(d)(2).

There Are Numerous Facts And Clrcumstances Whlch Could Reasonably
Lead Jurists To Reach A Different Conclusion. :

- First, the transcrjpt of the plea 'p_roceeding lndicat_es that,,even though he was
sleading guilty, Mr. Valdez denied culpability. (ECF Doc. 16-6, p. 26-42,
submitted as an E'x-'hlbit to this Memoranduhl). At one point during the plea
allocution Mr. Valdez denied he had any intent to kill (an element of Murder in the

Second Degree) when he stated "I didn't mean to kill him." (ECF Doc. 16-6, p.39).

. 228 US.C. §2254(d)(1) permits the granting of a writ if a lower court's adjudication of the merits of the claim
asserted in the writ "results in a decision that ... involved an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United States."

28 U.S.C. §2254(d)(2) permits the grantmg a writ if the state court adjudrcatron "was based upon an un:easonable
determination of the facts in light of thie. evrdence presented in the State court proceedmg
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This was not the first instance where he denied intent. The denial of intent is
also noted in the-teports of the psychiatrist and psychologist which had been

provided to the trial court. See ECF Doc. 10-1, p. 36, 44, 50 and 63.

Second, duriﬁg his plea colloquy, in response to questions by the trial court,

Mr. Valdez made statements asserting various potential affirmative defenses based

- upon mental imp_ain'ﬁentﬂ. For example, during the plea allocution, he asserted "he -

wasn't in the right state of mind" when he shot the victim. (ECF Doc. 16-6, pp. 31-

32).

This statement ---Acoﬁﬁléd with information gIeaned during the course of the

éompetency 'proé'éediﬁgs -- reiterated, to the trial court, that Mr. Valdez had

potential mental disease based affirmative defenses to the charge of Murder in the

Second Degree. These defenses included extreme emotional disturbance, see

NYPL §125.25(1)(é), and that he suffered from a mental disease or defect at that'

time of the offense, éee NYPL.§40.1'5.

Third, during plea aﬂ&:ﬁtion, Mr. Valdez made several statements which
| supported' ju'stiﬁcatioﬂ.r:ls ‘an. afﬁrmative dcfense.ﬁndér NYPL §§35.00, 35.10,
35.15. Among- other statements, Mr. Valdez conteﬁded the victim wasg bullying
him (ECF Doc. 16-6; p:30); had been following him (ECF Doc. 16-6, p.31); had a

pistol (ECF Doc. 16-6, p.36); had his fist raised toward him (ECF Doc. 16-6, p.36);
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was robbing him (ECF Doc. 16-6, p.33); and was going to be attackirig him (ECF

Doc. 16-6, p.36).

Accordingly, in ‘q}r_de_r tp ensure Mr. Valdez‘; plea was knowing, ihtelligent_
and voluntary, it» Was inppmbent, upon the trial court to conduct an inquiry into
whether Mr.,Va_l_gl_ez l_(_aningly waived any pot_ential psychiatric or affirmative
de_f_enses. However, the triai court did not make any inquiry regarding a waiver of
these defenses. waever, instead of making such in_ﬁuiry, the trial coprt halted the
plea proceeding and di_rected. Mr. Valdez to confer with his counsel. (ECF Doc. 16-

6,p33).

When the plea _procéeding resumed, instead of eliciting a knowing waver of
potential defenses, 'th? _trial_‘court proceeded -on-a different tack. Its allocution
questions were ,posite_d ip. a}.hostillc agd leading manner. (ECF Doc. 16-6, pp. 34-
41). Arguably, a __r‘eyi_evg of the transcript of thlS portion of the plea proceeding
appears to indicate: the . trial 'court' was more intent upon getting th_rough ‘the

proceeding than ensuring the guilty plea was intelligent, knowing and voluntary.

As noted above, prio-r to 'taking the guilty plea, the trial court was well versed
in Mr. Valdez's mental health issues. It had been provided with competeﬁcy
| rcports. It had- presided over _éompetency hearings. It had been provided with.

competency reports. It :had"pr'ésided over competency hearings. It knew Mr.
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Valdez had a low IQ which classified him as suffering from mild mental

retardation. It knew he was susceptible to suggestion and agreeing with leading

questions. As such, the trial court knew this was not going to be a mine run guilty
plea. Instead, it was one which needed to be undertaken with extraordinary

prudence.

Yet, the t_ransc_ript_ of the guilty plea indicates that instead of asking what the
Appellate Division deemed “clarifying questions"- -- in a non-leading .manner
especially after hearing Mr Valdez deny intent and assert afﬁrmative defenses -
the trial court questioned Mr Valdez ina hig}tly: leading and suggestive manner.
(ECF Doc. 16-6, pp.,.>3,4-4l_).‘ This portion of the transcript appears to indicate the
trial court was pressing Mr Vlaldcz into making specific afﬁnnative statements

regardless of their veracity.

The Appellate Division's finding that trial court inquiry was merely engaging |

- 1in 'clarification’ is contradicted by the overt hostility the trial court exhibited toward
Mr. Valdez. Knowing that Mr. Valdez was ClaSSIﬁed as mtldly retarded and barely
competent to stand trial, the Judge belittled him- and stated that he is "not smart
enough to:l'ook me-in the face and lie to me and get away with it." (EC-F Doc. 16-6,
p. 33) The tr1a1 court also accused Mr. Valdez of engaging in uncharged crimes

such as selling marljuana on the day of the shootmg (ECF Doc. 16-6, p. 30) and

18




that the charged offense was éctually a murder for hire for which he could be

sentenced to life imprisonment without parole (ECF Doc. 16-6, p. 33).

‘In light ;>f 'Atl}_:e__;-fprcgoing',. issuance of a COA was warranted because
reasonable jurist_s.__co__ulq debate whether the District Court's denial of the Petition
was. in erroridue to ‘,th_cre being merit to the Cl.gim_ that the Appellate Division's:
holding -- which found that Mr; Valdez's guilty plea was knowing and voluntary
and that inquiry info, ﬁ waivér of his potential defenses was not warranted -- was an
unreasonable application of governing Federal Law pursuant to 2254(d)(1) and was
an unreasonable determination of the facts in light of the evidence presented during

the state court proceeding pursuant to 2254(d)(2).

This Court should. grant appellant’s request for ‘a writ of certiorari to
examine whether or not a certificate of appealability should have been issued based

upon Appellant’s previous application.
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REASONS FOR GRANTING THE WRIT

Reason One, Two and Three

(a) DID THE COURT OF APPEALS VIOLATE APPELLANT’S
CONSTITUTIONAL RIGHT TO DUE PROCESS BY NOT
ISSUING A CERTIFICATE OF APPEALABILITY OR
GRANTING A HEARING UPON APPELLANT’S REQUEST
FOR A RECONSIDERATION OR REHEARING EN BANC; (b)
WAS THE DISTRICT COURT CONFRONTED WITH
SUBSTANTIAL CONSTITUTIONAL VIOLATIONS IN
APPELLANT’S PETITION FOR A WRIT OF HABEAS
CORPUS, AND; (¢) IF SO, DID THE DISTRICT COURT
VIOLATE APPELLANT’S RIGHT TO DUE PROCESS BY
FINDING THAT THERE WERE NO SUBSTANTIAL
CONSTITUTIONAL CLAIMS MADE THEREIN.

An appeal to the United States Courf of Y_Appeals'is a continuation of the

litigation in the District Coutt. Even so, the United States Supreme Court has ruled

that it is a distinct step. Hohn'v. United States, 524 U.S. 236, 241 (1998).

Under AEDPA, an -appellate case 1S commencéd'upon the filing of an

application for ‘C_O‘A.'_Hc_)hn‘,' 241. In order. for the Supreme Court to evaluate
whether th;i Court of A_ppea}s' should have granted a COA, a determination must be

‘made of what appelulégt herein miust show to satisfy the requirements of §2253(c).

28 U.S.C.A. »§_2-2:53(°)- r'équir’es that a COA may' issue only upon the |

substantial _sho_wi'ng of the denial of a c,onstitutio'nal right. In the case at bar, the

Respondent will contend that it is the State’s position that no fcippeal can be taken
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when the lower court and District Court relied on procedﬁral groundé to dismiss
appellant’s petitioh — and that o‘nly constitufional mlings can be appealed.

The United States 'SAupréme Court has held that “In setting forth the
preéonditioils fo-r" issuance "of?a COA under §2253(c), ‘Congress expressed no
intention to allo{;? trial c'o'ﬁrt‘ bfécedure error to.-bhar vindication of substantial
constitutional rigﬁts' on aippeail.”'(smck v, McDaﬁiéi, 529 U.S. 473 (2000)).

In the casé Vat-'bz;r fhe District C()urt Was.\%}rong to surhlﬁérily dis;miss the
habeas petition, th'e Court of Appeals should have granted the COA, aﬁd as érésult
of both courts’ erring, the request for rehearing and/or rehearing en banc should
have been granted.

It bears repea@ing-that High Court continualiy relies on construction of the
AEDPA that a COA may ngt'issue unless “the applicant has made a substantial
Showing of :the d_ehia_l'lo'f a qon_stitg’tional right.” 28 USC §2‘253.(c).

. This being tbe: qé’.se,.'appéllant helfein can demonstrate that he was convicted
~in violation of the Copstitution_aﬁd demonsfrate1h’at the District Court was wrong .
to dismiss the petition on prpcedura_l g_founds. To that end, Appellant submits to the
Court that (a) ﬁnder AEDPA, your Appellént was entitled to be issued a COA -by
the Court of Appeals si:nce in his papers he made a substantial showing of the .

denial of a constitutional righ,t, 28 U.S.C. §2253(c). Also, the authority for this

standard lies in the Court’s ruling in Barefoot v. Estelle, 463 U.S. 880, 894 (1983).
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Congress adopted the meaning the Barefoot ruling gave to the words in the

standard. Williams V. Tavior, 529 U.S. 362 l(200‘0). '

 With the'e)'iteﬁ"s'i.(‘)'ri‘of Barefoot, the standard also calls for the showing that
reasonable’ jlurists-'cduld débate'th‘at the petition shoﬁld have been resolved in a
different manner or that the issues presented were “adequate to deserve
encouragement to proceed further.” Barefoot @ 893.

Appellant’s due process fight was ViOl&téd by the District Court’s failure to
rule on the merits ahd Basically foreclose Appellant from proceeding furtﬁer since
it only ruled on proqedqral grounds and not the gul_q_s_tantive, meritorious aspect of
the petition.

The bnly reééuréé .fof Appellant herein, was to demonstrate, as he did, to the
Court of Appeals that jurists of reason would find it debatable whether his petition
stated a valid claim of fhe denial of a constitutional right and that jurists of reason
would find it debatable whether the. District Court was 'corfe_:ct in its procedﬁral
ruling. Slack v. McDaniei, @ 484 This Construcfion by the Court gives meaning
to the requiremept that Apﬁellant s»how the subs_ﬁantial underlying constitutional
claims and is in c_onforrlnity_:with the standard of f‘substaﬂtial showing” (Barefoot,
@ 893) and the statutc (28 US.C. §2253(c)).

The reasons set forth herein illustrate the underlying constitutional issues

~ originally presented in the petition. In conformity with the statute, the application
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for COA and rehearing/rehearing en banc contains illustrations of the procedural
aspect. In this way, though apparently inartfully presented, both prongs are fully.

before Your Honor(s): -
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CONCLUSION

WHEREFORE, for the foregoing reasons, Ydur Honor should grant the
writ of certiorari so that Appellant can fully brief the issues before the panel and
any further or just _relie‘f deemed proper by Your Honor.

Dated: June 20, 2022

.1 DECLARE UNDER THE PENALTY OF PERJURY THAT THE ABOVE

STATEMENTS ARE TRUE AND CORRECT.

@44/ e
- DENNI VALDEZ 12-A-3546
Appellant, Pro-Se
Green Haven Correctional Facility

Post Office Box 4000
Stormville, New York 12582
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