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QUESTIONS PRESENTED 

1. Does the Eleventh Circuit have jurisdiction to deny a certificate of 

appealability based on the Eleventh Circuit’s determination that the petitioner 

cannot prevail on the merits of the underlying substantive claim? 

2. This Court’s decisions provide that a claim sounding in a miscarriage of justice 

overrides any non-jurisdictional impediment to a merit’s determination. Does 

Rule 60 (b) permit relief from a § 2255 judgment when no other procedure 

exists to permit a merits review of a claim of actual innocence? 
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PETITION FOR A WRIT OF CERTIORARI 

 The Petitioner, Sean David Pickett, respectfully petitions for a writ of certiorari to 

review the judgment of the United States Court of Appeals for the Eleventh Circuit 

in this case.  

OPINION BELOW 

The Eleventh Circuit decision under review is unpublished and is reproduced at the 

Appendix at pages 1-37.  

JURISDICTION 

The Eleventh Circuit issued its opinion on August 11, 2021. Pickett v. United 

States, 20-13149, 2021 WL 3521062 (11th Cir. 2021). The jurisdiction of this Court is 

invoked under 28 U.S.C. § 1254(1). 

RELEVANT STATUTORY PROVISIONS 

Section (a) of 28 U.S.C. § 2253 provides, in relevant part: 

“[i]n a habeas corpus proceeding or a proceeding under § 2255 before a 
district judge, the final order shall be subject to review, on appeal, by 
the court of appeals for the circuit in which the proceeding is held.” 

 

Section (b) of 28 U.S.C. § 2253 provides, in relevant part: 

“[t]here shall be no right of appeal from a final order in proceeding to 
test the validity of a warrant to remove to another district or place for 
commitment or trial a person charged with a criminal offense against 
the United States, or to test the validity of such person’s detention 
pending removal proceedings.” 

  

 Section (a) of 28 U.S.C. § 2255 provides, in relevant part: 

“[a] prisoner in custody under sentence of a court established by Act of 
Congress claiming the right to be released upon the ground that the 
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sentence was imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdiction to impose such 
sentence, or that the sentence was in excess of the maximum authorized 
by law, or is otherwise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or correct the sentence.”
  

 Section (h) of 28 U.S.C § 2255 provides, in relevant part: 

“[a] second or successive motion must be certified as provided in § 2244 
by a panel of the appropriate court of appeals to contain – 

(1) newly discovered evidence that, if proven and viewed in light of 
the evidence as a whole, would be sufficient to establish by clear 
and convincing evidence that reasonable factfinder would have 
found the movant guilty of the offense; or 

(2) a new rule of constitutional law, made retroactive to cases on 
collateral review by the Supreme Court, that was previously 
unavailable.” 

 
STATEMENT OF THE CASE 

 
In October of 2012, a government agent discovered that a computer owned by 

Mr. Pickett contained child pornography. (App. at 5). The government subsequently 

indicted Mr. Pickett for possessing the child pornography. (App. at 5). Although Mr. 

Pickett insisted on his innocence, on December 19, 2013, a jury convicted him. (App. 

at 6). 

On January 4, 2014, based on the guilty verdict being contrary to the weight 

of the evidence, Mr. Pickett sough a judgment notwithstanding the verdict. (App. at 

6). The district court denied the new trial motion. (App. at 13). Mr. Pickett appealed 

this denial as well as the jury verdict. Id. While recognizing the purely circumstantial 

nature of the government’s case, the appeals court affirmed the verdict and the 

district court’s denial of the motion. United States v. Pickett, 602 Fed. Appx. 774 
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(11th Cir. 2015); (App. 9 -11). On May 11, 2015, the Supreme Court denied certiorari. 

(App. at 9).  

In 2016, Mr. Pickett timely sought to vacate the criminal judgment under 28 

U.S.C § 2255. (App. at 14). Without conducting an evidentiary hearing, the district 

court denied the § 2255 motion. (App. at 20-26). Both the district court and the 11th 

Circuit refused to issue a certificate of appealability. (App. at 11 and 20-26). 

Mr. Picket knew that evidence existed which demonstrated both his actual 

innocence and that trial counsel performed inadequately by failing to obtain the 

evidence, which showed that the child pornography had been transferred to Mr. 

Pickett’s computer by a third party. The district court’s refusal to conduct an 

evidentiary hearing, however, prevented Mr. Picket from introducing this evidence 

in the § 2255 proceedings.  

Further Mr. Pickett learned that before his conviction had become final, but 

after the verdict and judgment, the Supreme Court had retroactively narrowed the 

definition of the mens rea, or “knowing.” United States v. Henderson, 135 S. Ct. 1780 

(2015); see also, Rehaif, 139 S. Ct. 2191 (2019). If the district court had correctly 

instructed the jury on the meaning of the knowing element, then the jury should have 

acquitted Mr. Pickett. Consequentially, Mr. Pickett’s § 2255 claim sounds in actual 

innocence.  

In June of 2020, Mr. Pickett filed a Rule 60(b)(4) and (6) motion seeking relief 

from the § 2255 judgment. (App. at 5). In the Rule 60(b) motion, Mr. Pickett alleged 

that the original § 2255 proceedings were defective, as the district court failed to 
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conduct an evidentiary hearing and as an intervening change in the law showed in 

his actual innocence. Id. The district court summarily dismissed the Rule 60(b) 

motion as an unauthorized “second or successive § 2255.” (App. at 7). This appeal 

ensued.  

On August 11, 2021, the 11th Circuit affirmed in part and dismissed in part.  It 

concluded that the district court had erred in construing Pickett’s challenge to the 

district court’s decision not to hold an evidentiary hearing as an impermissibly 

successive § 2255 motion. (App. at 11). The court agreed the challenge was not a new 

ground for relief, but it was a challenge to a defect in the original § 2255 proceedings. 

Id. As such, Pickett’s challenge to the district court’s decision not to a hold an 

evidentiary hearing is permissible under a Rule 60(b) motion. Id. Nonetheless, the 

appeals court found that the underlying claim lacked sufficient merit to warrant 

further review. Id. The court concluded that reasonable jurists would not debate the 

district court's denial of the evidentiary hearing claim as Pickett was not entitled to 

an evidentiary hearing on any of his claims in the original § 2255 motion, stating that 

they were unsupported, speculative, and frivolous. Id. As such, the court denied a 

COA and dismissed for lack of jurisdiction in that respect. Id. Finally, the Eleventh 

Circuit held that the district court lacked jurisdiction as to the actual innocence claim 

since that involved a merits determination and that required authorization by the 

Court of Appeals to file a second or successive motion, which Pickett had not obtained. 

(App. at 8-11). 
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REASONS FOR GRANTING THE WRIT 

1. The Eleventh Circuit has announced a rule of law that departs from this Court’s 
precedent on a federal appellate court’s jurisdiction over an appeal. This Court should 
grant certiorari to correct the conflict and uncertainty between this Court’s and the 
Eleventh Circuit’s rule. 
 

The Eleventh Circuit’s opinion displays a classic example of the “begging the 

question” fallacy in denying Pickett’s appeal. The Eleventh Circuit uses this fallacy 

to circumvent this Court’s holding in Buck v. Davis, 137 S. Ct 759 (2017), and to 

escape the statutory duty to liberally grant certificates of appealability. See 28 U.S.C. 

§ 2253 (a). 

The Eleventh Circuit concluded that Pickett did not deserve a certificate of 

appealability because “the district court’s denial of the [Rule 60(b)] evidentiary 

hearing claim” was correct since no jurist of reason would debate the district court’s 

original § 2255 ruling (“Pickett was not entitled to an evidentiary hearing on any of 

his claims in the original § 2255 motion… .”) (App. at 11). In other words, the Eleventh 

Circuit denied not only Pickett’s appeal but also a certificate of appealability based 

on a merit determination of the original § 2255 – rather than the debatability of the 

district court’s Rule 60(b) ruling. Id. This Court expressly held that this practice 

violates the governing statute and constitutes a jurisdictional defect. Buck, 137 S. Ct. 

at 773. 

Pickett sought relief from his § 2255 judgment because the district court failed 

to adhere to the required statutory procedures and governing authority concerning 

an evidentiary hearing. The Eleventh Circuit recognized one of Pickett’s claims as a 

legitimate Rule 60(b) claim, thus reversed the district court ruling that Pickett’s Rule 
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60(b) motion was controlled by the rules governing second or successive § 2255 

motions. (App. at 11). The appeals court, however, denied Pickett a certificate-of-

appealability (COA) because it concluded that no jurists of reason would have debated 

the district court’s ruling that Pickett’s original § 2255 claims were meritless. Id. This 

amounts to merely an uninformative recitation of the statutory rule. 

The 11th Circuit’s recitation of the correct COA test obscures the fact that it 

essentially ignored the statutory procedure and decided Pickett’s appeal on the 

merits. (App. at 8). Further, in the Rule 60(b) motion, Pickett argued that the district 

court’s failure to allow either discovery or an evidentiary hearing prevented Pickett 

from proving his allegations of ineffective assistance of counsel and government 

misconduct. (App. 6-7). Further, in the Rule 60(b) Pickett alleged (but did not show, 

because that would have been a second or successive § 2255) what evidence would 

have been produced in the § 2255. (Id.). The appeals court, without any further 

evidence (given the denial of the Rule 60(b) motion), concluded that the original § 

2255 merits decision was correct and could not be challenged. 

The Eleventh Circuit effectively made the same fundamental error this Court 

has identified and corrected in other circuits. See, e.g., Buck, 137 S. Ct. at 773. In 

Buck, this Court recognized some circuits within the Court of Appeals were short 

cutting the statutorily-required process. Id. at 773. This Court thereby found that the 

circuit (appeals) court was acting without jurisdiction. Id. at 773 (citing Miller-El v. 

Cockrell, 537 U.S. 322, 336-37 (2003)). 

This Court held that:  
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“[a]t the COA stage, the only question is whether the applicant has 
shown that ‘jurists of reason could disagree with the district court’s 
resolution of his constitutional claims or that jurists could conclude the 
issues presented are adequate to deserve encouragement to proceed to 
deserve further.”  

Id. at 773. Further, this Court directed that “[this] threshold question should be 

decided without full consideration of the factual or legal bases adduced in support of 

the claims.” Id. (internal marks omitted). This Court emphasized, “[w]hen a court of 

appeals sidesteps [the COA] process by first deciding the merits of an appeal, and 

then justifying the denial of a COA based on its adjudication of the actual merits, it 

is in essence deciding an appeal without jurisdiction.” Id. (internal citation and marks 

omitted). 

The Eleventh Circuit initially overruled the district court’s summary ruling 

that Pickett’s Rule 60(b) motion was in substance a second or successive § 2255 

motion. (App. at 11). Then without issuing a COA, let alone briefing or argument, the 

Eleventh Circuit conducted a merits analysis of the § 2255 claim underlying Rule 

60(b) claim – whether the § 2255 court should have conducted an evidentiary hearing. 

Thereafter, the Eleventh Circuit panel decided the § 2255 claim’s merits and 

concluded that the Rule 60(b) claim was meritless. (App. 9-10). Therefrom, the 

appeals court concluded that no jurist of reason would find debatable the district 

court’s denial of the Rule 60(b) motion, thus no COA would issue, and Pickett would 

not be heard. (App. 11).  

The Eleventh Circuit’s decision process here parallels that process which this 

Court rejected in Buck and Miller. See Buck 137 S. Ct. at 773. This Court should 

grant the writ and vacate the Eleventh Circuit’s order denying Pickett’s appeal, 
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because the Eleventh Circuit lacked the authority and power (jurisdiction) to enter 

said Order. By doing so, this Court would realign the Eleventh Circuit with this 

Court’s precedent, the COA rules used by the Eleventh’s circuit sibling circuits, and 

most importantly, the governing statute. 

2. The federal circuit courts of appeal are in conflict over whether a Rule 60(b) permits 
relief from a § 2255 judgment when the Rule 60(b) claim rests on a retroactive 
interpretation of the substantive law that demonstrates a miscarriage of justice 
occurred. 

Pickett argued a retroactive change in the substantive law reveals a 

miscarriage of justice, thus a Rule 60(b) motion presenting the claim is not governed 

by “second or successive” § 2255, but instead is meant to correct a defect in the 

original proceeding. That is, Pickett argued that the district court applied the wrong 

law.  

The panel’s miscarriage-of-justice (actual innocence) ruling illuminates the 

tension between two lines of this Court’s authority. On the one hand, an unbroken 

line of this Court’s decisions that hold that the miscarriage-of-justice doctrine 

elevates a claim of actual innocence above procedural impediment. On the other hand, 

the Court speaks of the Antiterrorism Effective Penalty Death Act (“AEDPA”) being 

preeminent. Compare Perkins v. McQuiggin, 568 U.S. 977 (2012) and Gonzalez v. 

Crosby, 545 U.S. 524 (2005). 

To begin, this Court implicitly acknowledged that the Constitution does not 

allow any branch of the federal government, nor any State government, to deprive an 

actually innocent individual of their liberty or property. See generally Herrera v. 

Collins, 506 U.S. 390, 113 S. Ct. 853 (1993); Murray v. Carrier, 477 U.S. 478, 496, n. 
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9 (1986) (“accordingly, we think that in an extraordinary case, where a constitutional 

violation has probably resulted in the conviction of one who is actually innocent, a 

federal habeas court may grant the writ even in the absence of a showing of cause for 

the procedural default.”). The Court recognizes the fallibility of both people and the 

judicial process, thereby adopting and refining the ancient principle that no court 

may tolerate a miscarriage of justice. See Montgomery v. Louisiana, 577 U.S. 190 

(2016); Ex parte Siebold, 100 U.S. 371 (1879). 

The miscarriage of justice doctrine crafted by this Court overrides all non-

jurisdictional limitations to a merits hearing. This Court’s decisions provide that the 

procedural bars and statutory defenses are overridden by a properly alleged 

miscarriage-of-justice claim. See, e.g. McQuiggin, 569 U.S. 383 at 392 (2013) (a 

miscarriage-of-justice claim generates an equitable exception to the statute of 

limitations); Bousley v. United States, 523 U.S. 614 (1998) (a miscarriage of justice 

overcomes a procedural default); Calderon v. Thompson, 523 U.S. 538, 558-59 (1998) 

(a miscarriage of justice permits recall of the mandate); Kuhlman v. Wilson, 477 U.S. 

436, 454 (1986) (a miscarriage of justice overrides a collateral estoppel and res 

judicata). Other circuits have found or indicated that a miscarriage of justice 

constitutes an extraordinary circumstance which permits exceptional remedial 

procedures. See Satterfield v. DA Phila., et. al, 872 F. 3d 152 (3rd Cir. 2017) (a 

miscarriage of justice allows for use of Rule 60 (b)); Reyes-Requena v. United States, 

243 F. 3d 893, 904 (5th Cir. 2001) (a miscarriage of justice is an essential component 

of animating the savings clause and permitting a § 2241 habeas corpus petition); see 
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also Trenkler v. United States, 536 F. 3d 85 (1st Cir. 2005) (indicating miscarriage of 

justice permits use of ancient writs). 

The Eleventh Circuit, however, holds that innocence does not excuse a 

defendant’s failure to raise a claim even if the claim was “unacceptable to that 

particular court at that particular time.” McCarthan v. Dir. Of Goodwill Industries-

Suncoast, Inc., 851 F. 3d 1076, 1087 (11th Cir. 2017). In the same decision, the 

Eleventh stated that, “[d]espite circuit precedent, McCarthan could have tested the 

legality of his detention by requesting we reconsider our precedent. . . .” Id. 

Accordingly, out of an abundance of caution, and as suggested by the 

McCarthan opinion, Pickett requested the Eleventh Circuit to reconsider whether the 

miscarriage-of-justice doctrine creates an equitable exception to the judicial rule 

prohibiting Rule 60(b) relief predicated upon a subsequent change in the substantive 

law that shows the defendant is actually innocent.   That effort was denied.  (App. 1). 

Pickett points out the panel relied on obiter dictum for its legal premises 

ascribing primacy to AEDPA restrictions: “[a] Rule 60(b) motion based on a purported 

change in the substantive law governing the claim is not a reason justifying relief 

because it circumvents the successive petition process. (App. 8) (quoting Gonzalez, 

545 U.S. at 531-32 (2005)). Significantly, however, Gonzalez dealt with a change in 

the procedural law, the Court’s comment about changes in substantive law were 

irrelevant to the holding pure orbiter dictum. 

This Court should address the fundamental question of whether the United 

States may punish its citizens for innocent conduct. 
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In the original § 2255, Pickett alleged that his trial counsel failed to investigate 

or introduce exculpatory evidence. The district court never gave Pickett the 

opportunity to present evidence of trial counsel error. Circuit law prohibits Pickett 

from presenting that evidence in a Rule 60(b) motion, or it becomes a second or 

successive § 2255 motion. See Gonzalez, 545 U.S. at 536. Effectively, the Eleventh 

Circuit condemned a citizen to punishment for life without any court ever considering 

tangible evidence of innocence Pickett purposely did not discuss. 

This Court should expressly find that Rule 60(b)(6) permits a habeas petitioner 

to obtain relief from a § 2255 judgement when a retroactive change in the law shows 

the § 2255 court applied the wrong law. 

CONCLUSION 

 In order to provide certainty in all circuits and for all habeas petitioners, this 

Court should vacate the Eleventh Circuit’s opinion and remand the matter to the 

Eleventh Circuit with direction for the Eleventh to grant a certificate of 

appealability; or even more forcefully this Court should vacate the opinion and 

grant the COA itself. 

 This Court should grant the writ in order to establish once and for all the 

preeminence of the miscarriage of justice doctrine. This Court should express in no 

uncertain terms that every court, with proper jurisdiction, must address the merits 

of a bona fide actual innocence claim: because the Constitution does not tolerate the 

State (whether local or federal) punishing an innocent individual.  
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 14-11004 

Non-Argument Calendar 
________________________ 

 
D.C. Docket No. 1:13-cr-20599-WPD-1 

 

UNITED STATES OF AMERICA, 
 
 Plaintiff–Appellee, 
 
versus 
 
SEAN DAVID PICKETT, 
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________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida   

________________________ 

(March 16, 2015) 

Before HULL and DUBINA, Circuit Judges, and BOWEN,* District Judge. 

                                           
* Honorable Dudley H. Bowen, Jr., United States District Judge for the Southern District 

of Georgia, sitting by designation. 
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PER CURIAM:

After a jury trial, Defendant Sean David Pickett was convicted of three 

counts of receiving child pornography and one count of possession of child 

pornography in violation of 18 U.S.C. § 2252(a)(2) and (a)(4)(B).  For his crimes, 

Pickett was sentenced to120 months’ imprisonment.  He now appeals arguing that 

(1) the evidence adduced at trial failed to prove beyond a reasonable doubt that he 

knowingly received or possessed child pornography; (2) the district court abused 

its discretion in allowing a government witness to disclose to the jury an 

incriminating double hearsay statement allegedly made by his wife; (3) the district 

court committed plain error by failing to strike the testimony of a government 

witness that he found a small remnant of what could have been child pornography 

on an external hard drive; and (4) the district court abused its discretion by 

allowing into evidence one 59-second video and ten screenshots from the more 

than seventy child-pornography videos that were found on Pickett’s computer.  

After reviewing the record and reading the parties’ briefs, we affirm Pickett’s 

convictions.1 

I. 

A. 

At the close of the government’s case, Pickett moved for a judgment of 

acquittal under Federal Rule of Criminal Procedure 29, arguing that the 

                                           
1 Though originally scheduled for oral argument, this appeal was removed from the oral 

argument calendar by unanimous agreement of the panel.  See 11th Cir. R. 34-3(f). 

USCA11 Case: 14-11004     Date Filed: 03/16/2015     Page: 2 of 9 

29



3 

government had failed to marshal sufficient evidence to establish scienter—that he 

knowingly received or possessed child pornography.  The district court denied his 

motion. 

We review de novo the district court’s denial of a motion for judgment of 

acquittal challenging the sufficiency of the evidence presented at trial.  United 

States v. Smith, 459 F.3d 1276, 1286 (11th Cir. 2006).  To determine whether the 

government adduced sufficient evidence, we review “the evidence in the light most 

favorable to the government and draw all reasonable factual inferences in favor of 

the jury’s verdict.”  United States v. Dulicio, 441 F.3d 1269, 1276 (11th Cir. 2006).  

And so long as “a reasonable fact-finder could have determined that the evidence 

provided the defendant’s guilt beyond a reasonable doubt,” we must affirm.  Smith, 

459 F.3d at 1286. 

We have held that a person “knowingly receives” child pornography in 

violation of § 2252(a)(2) by intentionally viewing, acquiring, or accepting child 

pornography on a computer from an external source.  United States v. Pruitt, 638 

F.3d 763, 766 (11th Cir. 2011).  Evidence that a person searched the Internet for 

child pornography and has images of child pornography on a computer can 

constitute circumstantial evidence that he knowingly received child pornography.  

Id. 

We have also held that a person “knowingly possesses” child pornography in 

violation of § 2252(a)(4)(B) if he knows that the images in his possession show 

minors engaging in sexually explicit conduct within the meaning of 18 U.S.C. 

§ 2256(2).  United States v. Alfaro-Moncada, 607 F.3d 720, 733 (11th Cir. 2010).  
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At the same time, our precedent has long made clear that “the term ‘knowingly’ 

means that the act was performed voluntarily and intentionally, and not because of 

a mistake or accident.”  United States v. Woodruff, 296 F.3d 1041, 1047 (11th Cir. 

2002). 

Based on our review of the record, we conclude that the evidence introduced 

by the government, though circumstantial, was sufficient to permit a reasonable 

juror to find beyond a reasonable doubt that Pickett knowingly received and 

possessed child pornography. 

First, the hard drive of the computer seized at Pickett’s house contained 

evidence from which a reasonable juror could have concluded that Pickett was the 

computer’s primary user.  This evidence included the computer’s name “Nordsguy 

PC” and the user name on the computer’s login screen “Nordsguy”; an email 

account named Nordsguy @hotmail.com, which contained emails addressed to 

Pickett, emails from Pickett, and Pickett’s résumé; information about Pickett’s 

employer; as well as the multiplayer Internet video fantasy game Everquest II with 

which a user named “Nordsguy” and an email address of Nordsguy@hotmail.com 

had an account. 

Second, there was evidence from which a reasonable juror could have 

concluded that Pickett knowingly downloaded, moved, and viewed child-

pornography videos on the computer.  For starters, on the dates when the child-

pornography videos were downloaded as well as when those files were moved to a 

hidden folder on the computer’s hard drive, the “Nordsguy” account logged into 

Everquest II’s online servers from that computer.  Next, in January 2013, Pickett 

USCA11 Case: 14-11004     Date Filed: 03/16/2015     Page: 4 of 9 

31



5 

began working 9:00 a.m. to 6:00 p.m. Monday through Friday.  Once he did, the 

downloading of child pornography occurred either after his workday ended during 

the week or on the weekend—even though before he began this job, child 

pornography was frequently downloaded during the day, including during the 

midafternoon.  Finally, the “open recent” information for a video player on the 

computer showed that two child-pornography videos had been played, including 

one that had been moved to the hidden folder on the computer’s hard drive. 

Accordingly, we hold that the district court’s denial of Pickett’s motion for 

judgment of acquittal was not error and is due to be affirmed.   

B. 

Pickett contends that the district court erred by allowing the government’s 

computer-forensic expert to disclose on redirect examination an incriminating 

double hearsay statement attributed to his wife: namely, that she told an agent 

executing the search warrant at his house that “they don’t have any friends over 

that use that computer,” meaning the one seized pursuant to the search warrant 

containing more than 70 child-pornography videos and evidence that more than 

700 such videos had been downloaded—all with graphically descriptive names, 

such as “Frifam 1YO” and “Bibcam Blue Orchid, 95, 10YO and 12 suck each 

other, very cute kids boys.” 

Here, however, we need not decide whether the district court erred by 

admitting this testimony or whether the court’s two instructions to the jury that 

they could not consider this hearsay evidence to prove that Pickett, but not his 
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friends, used the seized computer were sufficiently curative.  This is because even 

if we assume that the district court abused its discretion by admitting this hearsay 

testimony, any such error was harmless. 

An erroneous evidentiary ruling warrants reversal only if the resulting error 

was not harmless.  United States v. Augustin, 661 F.3d 1105, 1123 (11th Cir. 

2011).  An error is harmless absent a “reasonable likelihood that [it] affected the 

defendant’s substantial rights.”  United States v. Bradley, 644 F.3d 1213, 1270 

(11th Cir. 2011) (alteration in original) (quoting United States v. Hawkins, 905 

F.2d 1489, 1493 (11th Cir. 1993)) (internal quotation mark omitted).  Put 

differently, an erroneous evidentiary ruling is harmless so long as the entire record 

reflects that the error did not substantially affect the jury’s verdict.  Augustin, 661 

F.3d at 1123. 

Having reviewed the record, we conclude that the district court’s admission 

of the hearsay statement could not have substantially affected the outcome of this 

case.  Setting this statement aside, the government’s circumstantial case connecting 

Pickett to the seized computer as well as to the downloading and moving of the 

graphically named child-pornography videos was sufficiently strong.  Thus, we 

hold that any error the district court may have made in admitting the hearsay 

testimony was harmless. 

C. 

Pickett contends, for the first time on appeal, that the district court erred by 

not striking the testimony of the government’s computer-forensic expert that one of 
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the external hard drives in Pickett’s house “may have had—or had remnants of 

what could have been child pornography, although it wasn’t—it wasn’t anything 

that was playable.”  Although Pickett did not object to this testimony at trial, he 

now contends that the expert’s testimony violates the best-evidence rule and the 

district court’s failure to strike this inadmissible testimony was plain error.  We 

disagree. 

To prevail under plain error review, the defendant must show that (1) an 

error occurred; (2) the error was plain; (3) it affected his substantial rights; and (4) 

it seriously affected the fairness of the judicial proceedings.  United States v. 

Flanders, 752 F.3d 1317, 1333 (11th Cir. 2014), cert. denied, No. 14-7642, 2015 

WL 303326 (Jan. 26, 2015). 

Here, even if we assume that the district court’s failure to strike this 

testimony sua sponte was error and that this error was plain, Pickett still cannot 

prevail under plain error review.  Simply put, he has not shown that the admission 

of this testimony affected his substantial rights.  “The inquiry as to a defendant’s 

substantial rights invokes the ‘same language employed in [Federal Rule of 

Criminal Procedure] 52(a), and in most cases it means that the error must have 

been prejudicial: It must have affected the outcome of the district court 

proceedings.’”  United States v. Arbolaez, 450 F.3d 1283, 1291 (11th Cir. 2006) 

(alteration in original) (quoting United States v. Olano, 507 U.S. 725, 734, 113 S. 

Ct. 1770, 1778 (1993)).  Because we conclude that the computer-forensic expert’s 

equivocal testimony could not have affected the outcome of this case, we hold that 

the district court did not plainly error by not striking this testimony sua sponte. 
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D. 

Finally, Pickett contends that the district court committed reversible error by 

admitting into evidence one video and ten screenshots from the more than seventy 

child-pornography videos on his computer.  In his view, the video and screenshots 

were not only highly prejudicial but also unnecessary because he had stipulated 

that his computer contained images of minors, including prepubescent minors as 

well as minors who had not reached the age of twelve, engaged in sexually explicit 

conduct; he also stipulated that the charged offenses had a sufficient interstate-

commerce nexus.  

We review the district court’s evidentiary rulings for an abuse of discretion 

and will reverse those rulings “only if the resulting error affected the defendant’s 

substantial rights.”  United States v. Dodds, 347 F.3d 893, 897 (11th Cir. 2003).  

The district court’s discretion concerning relevancy determinations is wide.  

Flanders, 752 F.3d at 1334–35.  Although Federal Rule of Evidence 403 allows for 

the exclusion of otherwise relevant evidence “if its probative value is substantially 

outweighed by the danger of unfair prejudice,” our precedent recognizes that Rule 

403 is an “extraordinary remedy” that should be “invoked sparingly” with “the 

balance . . . struck in favor of admissibility.”  United States v. Elkins, 855 F.2d 

775, 784 (11th Cir. 1989), quoted in Dodds, 347 F.3d at 897.  As a result, we 

review issues under Rule 403 by viewing “the evidence in a light most favorable to 

its admission, maximizing its probative value and minimizing its undue prejudicial 

impact.”  Id.  And we do so cognizant that “limits do exist regarding the quality 

and quantity of evidence that may be induced” because “Rule 403 demands a 
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balancing approach between the degrees of probative value that a piece of evidence 

has and its prejudicial effect.”  Dodds, 347 F.3d at 897. 

Here, our review of the record persuades us that the district court did not 

abuse its discretion in striking a balance under Rule 403 and admitting some of the 

child-pornography videos (or screenshots therefrom) at trial.  See, e.g., Alfaro-

Moncada, 607 at 734; Dodds, 347 F.3d at 897.  We thus conclude that the district 

court did not abuse its discretion by admitting into evidence the video and ten 

screenshots of child pornography. 

II. 

After a thorough review of the record and careful consideration of the 

parties’ briefs, we conclude that all of Pickett’s allegations of error are meritless.  

Accordingly, we affirm his convictions for receiving and possessing child 

pornography. 

AFFIRMED. 
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APPLICATION FOR AN EXTENSION OF TIME 
 

Pursuant to Rule 13.5 of the Rules of this Court, Applicant Sean 

David Pickett hereby requests a 60-day extension of time within which to 

file a petition for a writ of certiorari up to and including August 22, 2022. 

 
JUDGMENT FOR WHICH REVIEW IS SOUGHT 

 
The opinion for which review is sought is Sean David Pickett v. United 

States of America, Case No. 20-13149 (August 11, 2021) (attached as 

Exhibit 1). The United States Court of Appeals for the 11th Circuit denied 

Applicant's motion for rehearing or modification on March 24, 2022 

(attached  as Exhibit 2). 

JURISDICTION 
 

This Court will have jurisdiction over any timely filed petition for 

certiorari  in this case pursuant to 28 U.S.C. § 1254(1). In accordance with 

Rule 13.5, this application is being filed 10 days in advance of the filing 

date for the petition for a writ of certiorari. 

 
REASONS JUSTIFYING AN EXTENSION OF 

TIME 
 

Applicant respectfully requests a 60-day extension of time within 

which to file a petition for a writ of certiorari seeking review of the decision 

of the United States Court of Appeals for the 11th Circuit in this case, up 

to and including August 22, 2022. 

Brian Horwitz
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The extension of time is necessary because of the press of the 

representation of other clients in various ongoing matters, as well as given 

the difficulties inherent in corresponding with the incarcerated petitioner.  

The extension of time is also necessary in order to provide effective assistance 

of counsel on this matter and counsel is in need of the additional time to 

thoroughly review the voluminous documentation, pleadings and orders in 

case No. 20-13149. 

A 60-day extension for the Applicant would allow counsel the necessary 

amount of time to effectively contribute to all open matters including 

Applicant's petition as well as other client business abroad. 

Counsel for Petitioner intends to ask this Court to grant review on the 

question of whether the miscarriage of justice exception permits a rule 60b 

motion after the one-year limit specified in the rule.  

Brian Horwitz
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CONCLUSION 
 

For the foregoing reasons, Applicant respectfully requests that this 

Court grant an extension of 60 days, up to and including August 22, 2022, 

within which to file a petition for a writ of certiorari in this Court. 

 
/s Brian D. Horwitz, Esq.        
Brian D. Horwitz, Esq. 
Vatic Law, LLC 
5019 Saint Denis Court 
Belle Isle, FL 32812 
(407) 373-9690 
bhorwitz@vaticlaw.com 
Attorney for Applicant/Petitioner 
Counsel of Record 
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