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QUESTIONS PRESENTED FOR REVIEW

Did the District Court clearly err in finding that the defendant’s conduct involved a
reckless risk of death or serious bodily injury, triggering a sentencing enhancement
under U.8.8.G. §2B1.1(b) (16) (A), absent proof that the defendant was subjectively
aware that his conduct involved such a risk? More generally, does this criminal
sentencing enhancement contain a mens rea requirement, or does the civil standard
for reckless conduct apply?

Did the Court of Appeals for the First Circuit err in holding that the portion of the
defendant’s gross salary which was withheld and paid for federal and state income
taxes constituted “proceeds” which he “obtained” and were thus subject to forfeiture
pursuant to 18 U.S.C. §1963 (a) (3)? More generally, can criminal defendants be
ordered under this statute to forfeit to the government money which they have atready
paid to the government in taxes? '
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STATEMENT OF RELATED PROCEEDINGS

This case arises from the following proceedings:

United States v. Glenn A. Chin, No, 14-cr-10363-2-RGS. U.S. District Court for the
District of Massachusetts. Judgment entered Jan. 31, 2018.

United States v. Glenn A, Chin, Nos. 18-1263, 18-1310, 18-1500. U.S. Court of
Appeals for the First Circuit. Judgment remanding case entered July 9, 2020,

United States v. Glenn A. Chin, No. 14-cr-10363-2-RGS, U.S. District Court for the
District of Massachusetts,. Amended Judgment after remand entered Nov. 30, 2021,

United States v. Glenn A Chin, No. 21-1574. U.S. Court of Appeals for the First
Circuit. Judgment affirming sentence entered July 15, 2022,
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OPINIONS BELOW
United States v. Glenn Chin, 965 F.3d 41 (1* Cir. 2020), set forth at Appendix A.

United States v. Glenn Chin, 41 F.4th 16 (1% Cir. 2022), set forth at Appendix A.

BASIS FOR JURISDI_CTION
The United States Court of Appeals for the First Circuit entered final judgment affirming the
petitioner’s sentence after remand on July 15, 2022. This petition is filed within 90 days of that date.
. This Court has jurisdiction to review a final judgment of a United States court of appeals pursuant

to 28 U.S.C. § 1254.

STATUTORY AND GUIDELINES PROVISIONS INVOLVED
18 U.S.C. §1963 (a) (3).

Whoever violates any provision of section 1962 of this chapter shall be fined under this title
or imprisoned not more than 20 years (or for life if the violation is based on a racketeering
activity for which the maximum penalty includes life imprisonment), or both, and shall forfeit
to the United States, irrespective of any provision of State law—— (3) any property constituting,
or derived from, any proceeds which the person obtained, directly or indirectly, from
racketeering activity or unlawful debt collection in violation of section 1962.

U.S.8.G. §2B1.1 (b) (16) (A).

(b) Specific Offense Characteristics. (16) If the offense involved (A) the conscious or reckless
risk of death or serious bodily injury. . . increase by 2 levels.



STATEMENT OF THE CASE
L PETITIONER’S CONVICTION AND ORIGINAL SENTENCE.

Petitioner Glenn A. Chin [“Chin] and 13 other defendants were charged with multiple
offenses in an indictment returned in the United States District Court for the District of Massachusetts
on December 16, 2014. That court had original jurisdiction pursuant to 18 U.S.C. §3231. The
indictment addressed a national outbreak of fungal meninéitis in 2012 involving hundreds of medical
patients in various states who were injected with a contaminated steroid medication
[methylprednisolone acetate or “MPA™] produced by the New England Compounding Center
[“NECC’] in Framingham, Massachusetts. More than 60 patients died. Chin was a salaried
employee at NECC who had compounded the contaminated MPA in his capacity as chief pharmacist.

After the district court ordered a severance of defendants, Chin.proceeded to trial alone before
ajury. He was convicted of racketeering, racketeering conspiracy, and multiple counts of mail fraud,
introducing adulterated drugs into interstate commerce, and introducing misbranded drugs into
interstate commerce. The district court sentenced him.to 96 months of imprisonment and entered a
forfeiture judgment of $175,000, App. C-1.¥, and an order of restitution.

The government did not prove (or even claim) at trial that Chin knew that any of the MPA
compounded at NECC and subsequently distributed to health care facilities was tainted. Moreover,
the government was unable to prove precisely how the MPA was contaminated, at what stage of the
manufacturing/distribution process the contamination occurred, or what specific acts or omissions

by Chin (if any) caused the contamination. On a special verdict form, the jury did not find Chin liable

¥ Citations to the Appendices to this petition are abbreviated as “App. [letter]-[page

number].”



for any of the charged predicate racketeering acts of second degree murder,
II. THE FIRST APPEAL.

Both Chin and the government appealed. Chin challenged his RICO convictions, and the
government challenged the sentence. On July 9, 2020, the Court of Appeals for the First Circuit
issued a decision on the cross-appeals. United States v. Chin, 965 F.3d 41 (1* Cir. 2020). App.
A-1. Chin’s convictions were affirmed. With respect to sentencing, the court took issue with the
district court’s analysis of three Guidelines enhancements sought by the government and remanded
for further consideration of those enhancements, including whether Chin’s offe;nses involved a
conscious or reckless risk of death or serious bodily injury [U.S.8.G. §2B1.1(b)}(16)(A)].

The court of appeals also vacated the district court’s forfeiture and restitution orders, With
respect to forfeiture, the court rejected Chin’s argument that the amount of his salary that had been
withheld for federal and state income taxes was not subject to forfeiture and held that the district
court erred in failing to order Chin to forfeit the gross, pre-tax salary he earned (8473, 584.50) during
the period of racketeering activity. Accordingly, the court directed the entry of a forfeiture order in
that amount. The case was remanded for resentencing. ¥
11I. RESENTENCING.

On remand, Chin argued that the district court’s prior rulings on the three sentencing
enhancements sought by the government remained correct. He contended, inter alia, that the
conscious or reckless risk enhancement did not apply. He also asserted (to preserve the issue) that

the First Circuit’s ruling respecting the forfeiture of pre-tax earnings was erroneous and inconsistent

¥ Onthe same date, the First Circuit decided a companion case, United States v. Cadden,

965 F.3d 1 (2020), where it addressed some of the same sentencing issues addressed in Chin.
Cadden was also remanded for resentencing.



with recent Supreme Court precedent,

Cadden’s resentencing hearing took place the day before Chin’s and addressed some of the
same Guidelines issues. With respect to the conscious or reckless risk enhancement, the district
court noted at Cadden’s sentencing hearing that the First Circuit had apparently adopted in Cadden
the definition of “recklessness” articulated by the Court of Appeals for the Second Circuit in United
States v. Lucien, 347 F.3d 45 (2d Cir, 2003), which the district court characterized as “more a
should-have-known standard than it really is an assessment of a defendant’s actual state of mind.”
The court then found that enhancement applicable to Cadden pursuant to “the new First Circuit test,”

At Chin’s sentencing hearing, the district court referred to the findings it had made during
the Cadden sentencing heéring regarding the conscious or reckless risk enhancement, Tt reiterated
its assumption that the First Circuit was “adopting or at least embracing the Second Circuit’s view
of how ‘recklessness’ would be defined in this case” and applied the enhancement over objection.

With respect to forfeiture, the court indicated it had no choice but to enter the amount directed by
the court of appeals - - $473, 584.50. Based on its revised Guidelines calculation, the district court
sentenced Chin to 126 months of imprisonment, two years of supervised release, forfeiture in the
amount of $473, 584.50, restitution of $82,022,335.68, jointly and severally with Cadden, and a
special assessment of $5,450. Amended judgment entered on November 30, 2021. App. B-1.
IV. THE SECOND APPEAL.
Chin appealed his sentence on the grounds that the district court had erroneously applied two

upward Guidelines adjustments, including the conscious or reckless risk of death or serious bodily

¥ Neither the government nor the district court relied on the “conscious” risk prong of

that Guidelines provision. The dispute was about the meaning of the phrase “reckless risk” and its
application to Chin.



injury enhancement. On July 15, 2022, the Court of Appeals for the First Circuit issued a decision
affirming Chin’s sentence. United Statesv. Chin, 41 F.4th 16 (1¥ Cir. 2022). App. A- . The court
held that the term “reckless” in U.S.S.G. §2B1.1 (b) (16) (A) embodies “the traditional common-law
understanding of the term in the civil context,” rather than an “actual, subjective awareness of a risk™
as generally employed in criminal law. Id, at 25. The court recognized that at least two circuits had
ruled otherwise, but disagreed. Id. at 23.
REASONS FOR GRANTING THE PETITION
L. THERE IS A .SPLIT IN THE CIRCUITS OVER THE CORRECT
INTERPRETATION OF U.S.S.G. §2B1.1(b)(16)(A), WHICH THIS COURT SHOULD
RESOLVE.
Section 2B1 of the Sentencing Guidelines pertains to crimes involving larceny, theft,
embezzlement, and fraud. Section 2B1.1(b)(16) provides:
If the offense involved (A) the conscious or reckless risk of death
or serious bodily injury; or (B) possession of a dangerous weapon
(including a firearm) in connection with the offense, increase by 2
levels.
Neither §2B1.1(b)(16) itself nor any application note to that provision of the Guidelines defines thé
term “reckless”, This Court has not hadr occasion to define that term, as set forth in U.S.S.G.
§2B1.1(b)(16)(A), either.
As the First Circuit recognized in its decision affirming Chin’s sentencing on direct appeal,
there is a split in the circuits regarding the correct meaning of that Guidelines provision. United
States v. Chin, 41 F.4th at 23. At least two circuits have adopted the definition of

“reckless”contained in Application Note 1 to the involuntary manslaughter guideline, U.$.8.G.

§2A1.4, which states:



“Reckless” means a situation in which the defendant was aware ofthe
risk created by his conduct and the risk was of such a nature and
degree that to disregard that risk constituted a gross deviation from
the standard of care that a reasonable person would exercise in such
a situation,
See United States v. Mohsin, 904 F.3d 580, 584 (7th Cir, 2018); United States v. McCord, Inc., 143

F.3d 1095, 1098 (8" Cir. 1998).

The Eleventh Circuit appears to have followed a similar approach. In United States v.
Mateos, 623 F. 3d 1350 (11™ Cir. 2010), a decision written by Retired Justice O’Connor, the court
upheld the application of such an enhancement to a defendant nurse who worked in a clinic where
HIV patients were unnecessarily injected with saline or diluted drugs in order to generate fraudulent
Medicare payments. The court noted that the defendant nurse would have been “well aware” of the
“specially high” risk of infection or other complications in providing such injections to these
particular patients. Id. at 1371. See also United States v. Sams, 810 Fed. Appx. 738, 742 (11" Cir.
202.0) {unpublished) (applying same standard under U.S.8.G. §3C1.2).

By contrast, the Second, Ninth, and Tenth Circuits have applied a strictly objective standard
in determining whether or not to apply the “reckless” risk enhancement. United States v. Maestas,
642 F.3d 1315, 1321 (10th Cir. 2011) Lucien, 347 F.3d at 56; United States v. Johansson, 249 F.3d
8438, 858 (9th Cir, 2001). These courts require only that the risk would have been obvious to a
reasonable person; actual awareness of the risk is not required.

The term “reckless” also appears in another Guidelines provision, §3C1.2 (Reckless
Endangerment During Flight). That provision provides for a two-level increase in offense level “[i]f

the defendant recklessly created a substantial risk of death or serious bodily injury to another person



in the course of fleeing from a law enforcement officer.” Application Note 2 to §3C1.2 defines
“reckless™ as in the application notes to §2A1.4.

The mens rea for “recklessness” has been defined in substantive federal court decisions, as
well. In Farmer v. Brennan, 517 U.S. 825, 836-837 (1994), this Court distinguished between civil
recklessness and criminal recklessness as follows:

The civil law generally calls a person reckless who acts or [if the

person has a duty to act] fails to act in the face of an unjustifiably

high risk of harm that is either known or so obvious that it should be

known [citation omitted]. The criminal law, however, generally

permits a finding of recklessness only when a person disregards arisk

of harm of which he is aware.
See also Voisine v, United States, __U.S.___, 136 S.Ct. 2272 (2016) (describing reckless conduct
as “acts undertaken with awareness of their substantial risk of causing injury” and “with conscious
disregard of a substantial risk of harm™). The Court added: “The harm such conduct causes is the
result of a deliberate decision to endanger another . .. .” Id. at 2279.

Chin contends that the term “reckless” as set forth in U.S.S.G. §2B1.1(b)(16)}(A) should
properly include a scienter or mens rea requirement which takes into account the defendant’s actual
state of mind, rather than considering only what the defendant “should have known.” Where an
individual’s constitutional liberty interest in the form of additional years of imprisonment hangs in
the balance, the Court should be loath to adopt a standard which more appropriately sounds in tort
than in the criminal arena.

Since there was no evidence that Chin knew the MPA he compounded was contaminated or

was aware that any particular act or omission by him was likely to cause such contamination, the

district court erred in assessing a two-level upward adjustment in offense level under



§2B1.1(b}(16)(A). By the same token, the Court of Appeals for the First Circuit erred in affirming
that upward adjustment and Chin’s resulting sentence. This Court should grant the petition for
certiorari, resolve the split in the circuits over the proper construction of that Guidelines provision,
and remand this case for resentencing based on such construction.

II. THIS COURT SHOULD HOLD, CONSISTENT WITH ITS DECISION IN
HONEYCUTT V. UNITED STATES AND FUNDAMENTAL FAIRNESS, THAT
MONIES WITHHELD FROM AND PAID BY CHIN AS FEDERAL AND STATE
TAXES DO NOT CONSTITUTE “PROCEEDS” “OBTAINED” BY HIM WHICH
ARE SUBJECT TO FORFEITURE UNDER 18 U.S.C. §1963(a)(3).

The RICO forfeiture statute, 18 U.S.C. §1963 (a) (3), provides, in pertirient part, that a
defendant convicted of racketeering under 18 U.S.C. §1962 shall forfeit “. . . any property
constituting, or derived from, any proceeds which the person obtained, directly or indirectly, from
racketeering activity . .. .” In Chin’s case, the district court initially ruled that the portion of Chin’s
salary withheld and subsequently paid as federal or state income taxes should be deducted from
“proceeds” subject to forfeiture under that statute. The First Circuit disagreed and ordered that Chin
be required to forfeit his entire gross salary during the period he engaged in a pattern of racketeering.
That order was adhered to by the district court on remand for resentencing,

While this Court has never directly addressed this issue, it did explicate the scope of criminal
forfeiture in the context of a nearly-identical statute, 21 U.S.C, §853 (a) (1), in Honeycutt v. United
States,  U.S. | 137 S.Ct. 1621 (2017). There, the Court noted that criminal forfeiture serves
a number of important governmental interests, including “separating a criminal from his ill-gotten
gains.” Id. at 1631, quoting Caplin & Drysdale, Chartered v. United States, 491 U.S. 617, 629

(1989). The Court stated that such forfeiture was limited to “tainted property” and that the statute

“defines forfeitable property solely in terms of personal possession or use.” Honeycutt, 137 S.Ct.



at 1632. The Court proceeded to define “obtain” as “to bring into one’s own possession,” adding
that “neither the dictionary definition nor the common usage of the word ‘obtain’ supports the

conclusion that an individual ‘obtains’ property that was acquired by someone clse.” Id.

In reversing the district court’s ruling that monies withheld from Chin’s paycheck for taxes
were not subject to forfeiture, the First Circuit relied on its prior decision in United States v. Hurley,
63 F.3d 1, 21 (1995). Several other circuits have also held that forfeiture applies to gross income,
not net income. E.g. United States v. Christensen, 828 F.3d 763, 821-823 (9" Cir. 2015); United
States v. DeFries, 129 F.3d 1293, 1314-1315 (D.C. Cir. 1997); United States v. Lizza Indus., Inc.,
775F.2d 492, 498 (2d Cir. 1985). Significantly, all of these appellate decisions predated Honeycuit,
Moreover, there seems to be a split in the circuits on this legal question, as well. See United States
v. Genova, 333 F.3d 750, 760-763 (7" Cir, 2003) (holding that RICO forfeiture applics only to net
proceeds obtained by defendant).

Chin contends that he never actually received, acquired, or “obtained” monies withheld from
his salary by his employer and subsequently paid as federal or state income taxes, so those sums are
not subject to forfeiture. Indeed, since that portion of Chin’s salary has already been paid to the
government, the government would be collecting double if Chin was required to pay it again in the
form of forfeiture. To make matters worse, he would presumably be compelled to use completely
untainted funds to meet that forfeiture allegation, which would totally contravene both the langnage
and the intent of the criminal forfeiture statute.

This is one of numerous cases requiring lower courts to apply the RICO forfeiture statute.
In order to resolve an important, recurring legal issue, resolve a split in the circuits, and rectify a

miscarriage of justice in this case, the Court should grant the petition, hold that monies withheld

9



from a defendant’s salary and previously paid as federal or state income taxes do not constitute
“proceeds” “obtained” by that defendant subject to forfeiture under 18 U.S.C. §1963, and remand
this case for resentencing,

CONCLUSION

For the foregoing reasons, the petition for a writ of certiorari should be granted.

Respectfully submitted,
GLENN A. CHIN
By his attorney,

/s/ James L. Sultan

James L. Sultan

COUNSEL OF RECORD

RANKIN & SULTAN

1666 MASSACHUSETTS AVENUE, P-16
LEXINGTON, MA 02420

(617) 720-0011

DATED:  September 1, 2022
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racketeering aclivity, as when a ciminal’s extoriionary demand Is accompanied
by a promise, Implict o expliclt, to regularly make similar I!Iegaz requests in the
future, 18 U.5.G.A. § 1962(s).

1 Casa that offos this headnate

& Racleteer Inﬂumnced anc! Gorrupt Organl:ratims ’@W Condinuity or
relatednoss: ongolng activily ) _
Reluted pradicate acts may be Jound to rerﬁeut ope tanded canﬂnuity that R
sufflcas to show a paitarn of racketeermg aotivily, .as necessary fosupport & .
rackstesring conviction, whan they are part of an ongolng entlty“s regular way of.
dolng business, whan the entlty’s businesas (s, at least in part, legltimate 18
U,8,C.A, § 1962(c). e o .

9 Criminal Law i Review De Novg
CriminalLaw S Bentenaing
The Gourt of Appaals reviews the disirlct court factfincllng at santenc}ng for cleal
error and affords de nove conglderation to It intarpretation and application of the
Sentencing Guidelines, 1,8.8.6. § 15811 ot 9aq,

1 Gase that oltes this headnote

10 Sentencing and Punishment B2 Value of loss or benefit .
Calculation of lows amount by identifylng specific shipments of medleation that
pharmaceutical manufacturar fraudedently represented {o ts oustomers was
produced In avcord with cettaln safety standards whaen in fact It had not been
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and using manufacturer's revenus fror those shipmenta, tather than using
manufacturer's tolal gelea during the relevant time perled, was proper, In
determining total offanse lavel in sentencing defendant, manufacturer's
employas, for racketaering and racketserlng consplracy, absent showing that al
manufactureré products wera sold pursuant to a fravdulent scheme. 16 UL.8.C.A,
§ 1962(0), U.8.8.G, § 2B1.1{b)(1}.

#1  Sentencing and Punishment G Risk of duath o1 hodily Injury
Defandant convicled of racketeering and racketsering tonsplracy, ih cohnection
with hls employment for pharmaceutioal manufacturer that fraudulantly
representad o ks customers that medications il wae shipping to them had been
pioducad in aceort with certaln safely standards whan In fact they had not been,
could be subject to senfencing Increase for an offenas volving consclous or
reckless risk of death of serfous Infury, evan though direct victims of the
fraudulent scheme were hospltals and madical providers, rather than patients
who waere attisk of being harmed by medication, If defandant's relevant conduct
Involved consclous or reckliess rek of death or serous bodlly Injury. U.8.8.6. §
2814(b)18). -

12 Sentenclng and Punlshment G Vilnerabliity of viotm
Sonlencing Increases for vulnerable vietims could apply to defendant convicted
of racketeering and rackstoering consplracy, in corngction with hia smployment
for pharmaceutical manufacturer that fraudufently reprasented to its customers )
that medicatlons It was shipping to them had been produced In accard vith
gertan safety standards, notwithatanding hat divect t.énrg_eits of the fraldulant
scheme wers hoapitals and medical providers, rather than patlents who wers at
tisk of halng harmed by the medication, U,S.8.Q, §§ 3A11(b)(1), I RTB

14 Sentencing and Punishment G Vulnerablilty of viclim
To come within the definition of victim under the vuingrable victim sentencing
guldelines provisions, one need not be a vietlm of the charged offenge se lofig as
ono [s 2 vietim of the defendant's other relevant sonduct, U,5.8.G. §§ 3A1.1 {b)
{1, 3A1LA{BIRN

14  Criminal Law G Judgment, sentetice, and punishment
The Gourt of Appeals may affinm the distilct court's application of an Inorease
under the sentenclng guldelines where It can Infer the lowear court's redasoning
based on what was arguad by the partles or contaihed In the pre-santsncs
repart, U.8.8.G. § 181.1 el saq,

98  Forfoftures G Arount, particular cases
Forfeiturs amount that defendant convicted of racketesring and racketeating
conspiracy in connection with hs employment for pharmaceutical manacturer,
arfsing from scheme of fraudulently representing that medications wore
protluced i accord with certain safety standards when In fact they were nel, was
required to pay was full amount of salery that defendent recelved from
manufacturer during the time period of the offenses, rathar than the net ncome
defendant would receive after payment of faderal income taxes, 18 U.B,C.A, §
1983(a}{(3},

1 Cage thal citos this headnote

16 Forfeitures s Plerary or dg nova review
The Gourt of Appeals reviews quastions of law in connection with a forfelture

order da novo,

17 Fouvfaitures ‘@Eﬁ Questions of fact and evidence
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The Court of Appeals considers mixed guestions of law and et ragearding
forfalture orders under the deferentlal alear error stendard,

18,

Forfeitures B9 Funds and property held by third paity |

A defendant convicted of racketeering must forfelt property aven when It has
merely baen held In custody by that individual and has been passed along to Ils
true cwnet,

19

Forfeltures B9 Limitation of amount In genaral

Fect hat a defendant convicted of & rackelaering offense In cbnneation with his '_ ‘

employmant l& required to pay 2 oartaln, porﬂon of hia aalary to the faderal
gavernment as laxes does not affect the fact that ha obtalned thet portlon, for

' purpese of caleulating forfelture amount.

1 Gase thaf cltes thié haadnote

20

Fines @ Excosdve fines

Forfeitures 5% Partioular forfeltures .
Forfaiture order In the amount of $473,684,50 was not exaessive fine In viclation
of Bighth Aman ment for defenclant convicted of raokateering and racketoering
conapiracy in connection witl his emp Inyment Tor pharmacautical manuifacturer,
atlsing fromo scheme of ﬂaudufentiy fepi seentmg that medloations wore ]
produced In aceord with certaln safety sfaﬁdarcls when [ faot thsy ware nnt,
amount rapresentsd defendant's aalary dur]ng tha ralevanttlme periud. L
detandant had et worth of about $423, 000, and. defendantand his wﬂ'e Spel'lt
almost 700,000 In 18 mantis prior fo enfry of forfalture order. U s Cc:nat
Amend, 8 18U.5.C.A. § 1963(&){3} '

2

Forfeitu ros # Questions of fact and evidence
The factual findings made by the dlstrist courts In conducting the thth

Amenciment axcessiveness Incguilry must be. accapted upon appellata revlaw of a

forfefture order unless clearly e roneou l:' 8, Canst Amend 8

23

Forfeltuves iemn Plenary or de hove réview

The Court of Appeals reviews the question of whether th amount of a forfelture
order violatas the Eighth Amendment prohiblﬂon agﬂlnst excesslve fines do N
nove, U8, Const, Amend, 8.

N

23

Bines W Exsessive fines

A defendant's inebility to gatisly & forfelturs at the time of canviallon, In and of
tsalf, is hot at all sufilalent lo render a forfelturs an unconstltutlomal axuesalve
fine, U.5, Conat, Amand a.

2d

Fortoliures @9 Excessivensss andepartmnallty

The ber for a forfelflie order to be unconatitutlonally exaesslve oh ground ihai .
the dejendant may be depilved of his futurs abmi.y to aarn a llvlng sa hlgh ohe !

.8, Consl, Amend, 0,

Criminal Law B Requisites and suffigdency of judgment or sentence

*The appeliate court treats a reslitution order as ap appealable final Judgment

avan when It does not Indistite the amount of reatitution. 18 UL8.C.A. § 3664{0),

1 Gage thal cites thig headnole

26
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Sentencing and Pubistiment % Couso of loss ih genesal
The analysis of the restliution amount under the Mandatory Victims Restliution
Act (MVRA) focuses on the causal relationship betweon the conduct and fhe
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lass, not between the neture of the slatutory offense and the loss, 18 U.B.C.A. §
4B63A()2).

27  Bentencing and Puplshment @ Noxus to offense of corviction
) In asaessing whather the proximats cause reguirement under the Mandstory
Viotims Restitutlon Act (MVRA) has been satisfied, an appellate court reviawing
a rastitution ordar asks whether the harm allegad has a sufficlently cloga
connaction to the conduat at lsaue. 18 U.8.0.A. § 3663A(a)(2).

1 Case that cites this headnote

28 Sentencing and Punlshmeant B Naxus to offange of conviction
Restitution under the Mandatory Viotims Restitution Act {MYRA) Is warranted If
the harm Iz a foreseeable result of defendant's conduct, 18 U,8.C.A. § 3663A(a)
(2 : ‘ .

“A4 APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
MASSACHUSETTS, {Mon. Richard G, Steams, 1,8, Distriot Judga}

Attorneys and Law Firns

James 1.. Sultan, with whora Eairy A, Haberlin and Rankin & Sultan were on brief, for
appellant/eross-gppelios,

avid M. Lieberman, Attorney, Griminal Diviglon, Appetlate Sactlon, United States
Department of Justice, with whom Andrew E. Lelling, Unlted States Attormey, Amanda P,
Strachan, Assistant Unilad States Attorney, George P. Varghess, Adslstant United States
Allornay, Brlan A, Benczkowskl, Assiatant Atorney General, and Matihew S, Miner, Deputy
Assistant Altorney General, were on brlaf, for appeliesfeross-appsliant.

Before Barron, 8tahl, and Lipaz, Cireult Judges.
QOpinion
BARRON, Ciroult Judge,

Thesa cansolidated appeals, ke hose we slso decide today in gmmm v, Cadden,
s [, 3] e, 2020 WE, 3868247 (158 Cl, 2020) [Nos, 17-1604, 171712, 17-2062),
aoncern cenvictions *48 that stem from a 2012 scandal involving the Massachussifs-basad
New England Competnding Centar ('NECC™}, The seandal broke after federal Investigators
raced the cause of a deadly nationwide outbreal of funga| meningltle and other [lnesses fo
medications that NECC had praduced at its facilities. Federal criminal charges were then
brought against a number of NECC employees, Including the deferdant In this case, Glenn
Ghiry, whe was NEGC's supervising pharmadlst at the fime, For his role in the scandal, ha
was convictad In 2017 of numerous fedaral erimes, and, In conseduence, sentenced  a
fengthy term of impriaonment, subjected fo an order of forfelture, and erdeved to pay
regtitution. .

Chin now challenges two of thosa conviclions, for rackstesdng and racketeering
consplracy, respactively, He contands that they must ba reversed because the evidente did
not suffice to support tham. He also sontends that, in cobsaquence, his prison sentence
must be vacated, If he is right about the lack of evidence 1o support his convictions, then
the arder of forfalture alse must be reversed.

The governtasnt, for ffs part, bringa ts own appeal. if challenges the prison santence that
Ghin recelved as wall as both the $176,000 order of forfelture that the District Court
Imposad on him and its award of restitution of an ag-yel-unspecifled amount,

Wae affitrn both of Chin's federal racketearing-related convictions. Howaver, we vacate and
ramand the prison sentance, the forfalture order, and the restitution order,

i
Our opinion in Gadden addresses the consolidated appeals In the ariminal case agast
Chin's boas and allaged co-consplrator at NECC, Barry Gacdden. He was chargad In the
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same Inciciment ag Chin but his tifal oh those charges was seversd from Chin's, Ses
Cagddan, 988 F.3d at 3. The Issuss that we confrant here overtap In many respects with
those that we address i our oplnion In Gadden's ease, We thus refer to our reasoning
thera throughout the aralysls that follows, We also refer the reader to that opinlon for
additional detalls about NECGC's practices and the federal afmingl Investigation inte them.
Briefly stated, howaever, the fasts relevant to the appeais in Chin's c85e ars the follewing.

The practice of comipaunding nvolves oomblnlng clrugs with u!her substancas to produge
medications, As a compounding pharmasgy, NECG < whith viag baged I kralnlhgham.
Mugaachuastis ~ prepared speclalized madications, otherwlsa unavallable In the wider
market, to hospltals and other. madical providers upon thelr request.

Ghin wes a tralned phatmaclst who ssrved as g supervisor at bath of NECC's clean rooms.
The company's cempounding operations that produced the medicatlons tind to the autbrealc
toals place In one of these slean rooms, .

On Degsrmber 16, 2014 foliowing an extensive foderal eriminal investigation Info NEGC's
role [n the sutbreak, Chin was charged, along with Gadden and twelve other individuails
affiliated with NECC, i a 131-count Indigtment it the Unied States Distriot Court for the
District of Massachysstts. The Indictment charged Ghin with racketesring in violation of 18
U.8.C. § 1962(c) racketeering consplracy in vidation of 18 LLB.C, § 1962(d); furty hiree
counts of fadera) mafl fraud In violiicn of 18 U.8.G. § 1341; and thirty-two counts of
violating the Federal Food, Drug, and Cosmetle Act ("FOCAY, see 21 UB.C §§ 331(a),
333{a). e ‘ ‘

*48 The racketeering charge slleged sixly-elght predicate acts of racketesiing to support

the allegatian that Chiln parficipated In the vonduct of NEGC throtgh 4 “pattern of
recketearing activity. Ses 18 V8.0, § 1662(0). T‘hese allaged pr@dicate aoof | -
racketeeting Includead forty—thtae that wara premised on mall freud allegatlons as mail fraud
is a racketeering auilvlty Soa kl. § 1961(1{B) Thess allegaiionss correaponded to the. mafl
fraud allegations set farth I forty-ihrae orthe $tamd~a!cme i fraue counts

The alleged mall frawl entallsd NECC misrepresanting fts varlous gafely protocola to
customers who-purchased lis medlcations, Those madications included tha contavinated
“hign-risk” sierlie madioatior, methylprednisolons scetate ("MPA"), that NEGC hal '
sompoundad durlng Ghin's tenure as the supetvising pharmaclst thare and that had given’
rig® to the outbreak, In gariiauiar, NECC waa allegad 1o have misreprasentad that it had

- cornplied with the safety standlards aet forth In Chapter 787 of the United States
Pharmacopela ("USP-T97"), which applies ta hngh-rfsk sterle wmpound@d médicationsh
including MPA., T .

Tha sixty-elight alieged pradicate acts of |'a'ck_etérérlng alsd inolucéd. h@f@'ﬁtyéﬂva thatwe.ré T
premised on allegationa of second-tegroe intrder, which is fidelf a ranketeérmsj aotivity, ~

Sea Id, § 1961(1){A}. The allegations of gecorid- degree murdej were fléd o twemwive
natients who had dlect from having bsen Irljected wlth the contamlnated MF’A lhat NEGC

had compaundad. .

The racketesring conspiracy chargs did not Identify specif‘c predlcate acts of racketeering
that it alleged that Chin conaplred t© commit, See Id. § 1962(d). Rather, the Indlctmant
altegad that Chin consplad to commit a racketeering violation through a pattern of
racketeeting activily that involved only unspeolfled instancsm of mail ﬂaud '

[

The Digirict Cowt severed Chin's case from Cacldran 5 and the other defendants' Chln s
caso proceeded to trial, and the jury found him-gulity orr all counts, A sgedlal-verdict form
indicated that, for the purpeses of the racketesting offonse, the fury found that the
govamment had provad twslve of the alxty-alght allaged predicate acts of racketeering,
aach of which concerned only mall fraud. The special verdlot form expresaly mode cfear
that the jury did not find any of the twanty-five alleged predicata acts of second- degrse
murder, which, again, were relevani only 1o the racketeering count, not the racketesring
congplracy count. As 1o the FDGA counts, the special verdict form showed that the fury -
found that Chin acted with an “intent o defraud or mislead,” an aggravaﬂng faotor, on two of
the counts, See 21 U.S.C. § 333(2)(2). It did not a0 find for the olher thirty FDGA counts,

The District Court calculated Chin's sentencing range under the United Statos Sentenclrig
Guidelines ("Guidalines") to be seveniy-aight to ninety-seven menths' impitaonenent, The
Distrlct Court then sentancad Chin to ninely-gl months' Imprisonment. The District Court
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algo lasued o forfelture order agalnst Chin in the amount of $1 78,000, Finally, the Distlct
Court ruled on the govemment's motlon for restitution, )t orderad that it would "sajculate the
total restitution award as the Joss suffered by the Fospitals and ellnics that purchased Jols of
degraded or defoctive drugs during the Iife of the racketeering enterprise,” but stated that it
woudd await the frial of Chin's co-defendants before apportloning ihe rastitution amount
among those found guiity and so did not denflfy a dollar amount for the award of restitution,

47 The 'govearnment Issved & hotles of appeal, and Chin followed suit,

Il
Wa begin with Chin's appaeal, in which he challengas his conviclions for racketeadng and

rackeleering conspltacy. Sae 18 U.8,C, § 1962(c), {d). ! He cantands that each must be .
reversed dus fo Insufficlent evldence, His aulflclency shallenges focus solely on what the
record shows -~ or, mora pracigaly, falls to show - about whather a Juror reasonably could
find satlsfled the "pattarn of racketeering activity,” g, § 1964(5), stement thatls commen to
wach of the underlying offenses, gag id. § 1962(c), (d).

1 As we will sxplain, the challenges to these convictlons tum on whether the evidence
sufficed to show that NECC was « as of 2012 - engaged In a regular buslness praclice of
fraudulently reprasanting to fts customers that the madications that it was shipptng to them
had been produded in accord with certaln safety standards when In fact they had nat baen,
Fot, If the evidenca did support that concluslon, then a reasonable Juror suppottably couls
have found not merely Isalated asts of rackeleerlng aciivity but & "pattern” of it.

Wea bagln with Chin's challenge to the racketsering conviction, We than brlefly consider his
rackatesting consplracy sonvlction, - )

A,
Congress hag provided fithe guldance as io the meaning of the “patiemn of racketeering
activity slement for the offenss of racketeering. Sea ld. § 1961(8). It has made clear that
there must be at feast two predicate acts of racketeeting within ten years of one another for
thers to be a "pattarn of racketesring activity.” Sea [d. But, the relevant stafutory text fa
otherwise sllent as to what makes a palr -- or more*— of individual predicate scts of
rackateering & "pattarn of racketesring actlvity,”

2 8 The Unitad States Supreme Gourt has flashed out this "paitetn” slantent in the
following ways, First, the Caurt has made cfear that the dividual predicate acts of
rackateering that occur within ten years of one anothier must, have been “related” to one
anothet, Hdl. e, v. N, Bell Tal, Go., 492 U8, 229, 239 109 S.Ct, 2808, 106 L.Ed.2d 108
{1988). Secand, the Court has made clear that the predicate acts must "amuunt fo or pose
a threat of continued crliminal activity” fo senstitute stich a "patiern.” Id, {emphasls addsd)

As we have noled, the spacial vardic:t form revealad that the jury based lis flndlng of gulit on
the racketeering charge on iwelva of sixty-efght alleged prodicats acts of racketearing and

that each of the twealve involved mall fraud.? Chin does not dispute 48 thaf the evidence
aufflead to prove those welve alleged pradicata acts of racketearing or that Hhay were
“related" ko ong another, But, Chin dods contend that the evidence did not sufflvs to permlt
& Juror seasonably to find that they could satisfy fhe requirement of continulty, For that
reason alone, he contands, his racketearlng conviotion must be reversed for insufficient
avidence of a "pattern of racketaering activity.” We thua tum cur attention to the comiinully
requirement and what the svidence shows regarding It v Chin's case,

B,

4 5 There are two diatingt means by which the continuily requirement may bs
salisfied, The first ragulres a showing of “closed-snded” continuity, which depends on &
showling that the related predicated acta veourred during “a closed perlod of rapeated
conduct.” H.J., 492 U.S, at 241, 109 &.0t. 2893, Such dlosad-ended continuily may be
darmonstrated “by proving a series of related predioates extending over a substantial periad
of time" that is nonetheleas finkte. Id. at 242, 109 S.Ct, 2593,

6 The second typs of continuity requires a showling of "open-ended” continulty. Ig. st
241, 109 .G 2893. That type of continully depends on & showing that the related
pradicate acts constituted “past conduct thal by ita nature projects into the fulure with a
threat of ropatition,” Id.
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¥ 8 The Suprems Court has provided two examples of what conetituiss evidence
of opar-ended continully. n the flrst example, related predicate aots mey reflect the It of
opeir-ended oontinulty that suffleas to show a "pattern of racketeering activity’ besause they
"Involve a distingt threat of leng-lerm racketeering aotivity,” as when a crlminal's extorttonary
demand |s aooempantad by a promise, Implicit or axpliclt, to regularty make simliar llagal
raguests in the future, Jd, at 242, 109 5.Ct, 2693, In the secord example, refated pradicats -
acts may be found to reflact epen-endad continuity when they “are part of ah ongolng
enfity's regular way of dafng busineas,” lg, The Court hag made clear that the entlty:
raferanced In the second exampls may have been, at loast In patt, a "logiimste business,"
Id, at 243, 108 5,0t 2893, o

: C, T . S
Chin contends that the evidence did not sufflos to support a finding of efther olosed-andad
or opersandad contnuity, But, even assuming that Chin adegualsly preserved this
chalfenge, desplie the govarnmém's contention o the contrary, and thus that ou raview is
de novo, see Unlted States v, Tanco-laez, 942 F3d 7, 16 (1st Cir. 2019, we disagras, As
we. will explaln, a jrer could reasonsbly find on this recard that, by the falf of 2012, It had
become a regular buslness practice of NEGC to ship meclicatlons that had not been
preparad ln Hne with the requirements of USP-747 dasplte represenilng lo customers that :
they hed been, .

4% Sigrificantly, the tweive predicste aots of ra_cketeering that the jury found In\mlvecj‘-
NECC having shipped cusfomars madications that it had falsely toli them the compatiy had
praduged In compliance with USP-797, and Chin does not dispute that the eyldence
sufficed o suppdtt the finding that such & fraud had bean perpetrated in each Instance via
that partioular false representation, Moreaver, those twelve predicate adts concemed
distinet shipments of madicafions that had beer seht to distinat customers. And whils they
were all sent within a discrete time peried, a Juror reasonably cauld find an this record that
the company’s practice of fraudulently ahipplng medicatlons ag if they had baen producad
ih compllance with USP-797 had no natura% enidpoint, - - S .

In aceard with this conclusion, we note that a formar lab technlcian at NE‘CC Joseph
Connolky, testiflad that the company “routinaly sert metlidations out grisr to gettlng results,’
back from testing” for starfify, notwithstanding that USP-797 called for NECC t6 walt for the
results of such feating before shipment. tn ac[ditlon, another company snployes, Nicholas
Booth, tedtfled that it was not necesaar lly “a common practlca ‘when he startad forthe
company fo ship madications withaut festing them irs the mannerthai USP—?Q? raqulred
but that, as producilon ramped up, "corners were cut” and "it atarted happening mare and.
more," Booth further testiflad that, by the falE of 2012, the compemy was sending ehtpments ,
“of untestad madications o customers under ol Iabale-. for madicﬂhons that Feed beeﬂ o

tested "gulte a bit" and that Cadden endnrsecl the pracﬂca.

Chin arguas fh respense that NECC operatad safsly fcr more than a damde before cuttlng
carners in response to a bilef aurge It demand in 20'12, Based on the much Ionger paifod

of safa conduet, he appears Lo atgus, a Juror cauld not reaaouahly find, that mail fr aud via
false represantailons of USP-787 compliance wag part and parcal orf a ragu[ar NECC |
business prastice, suoh that the praclice would ba an cngcing cma ' ‘

The jury was taskad, huwver, with decidlng whether the pmriod of fraldulent actlvity at
NECC was of a hature that there was "a reatistic prospect of cnnﬂnuity over ah’ opan-andact
perlod yet to come.” Motne Qrthopedies Corp, v. Rodifouez, 781 F3d 629, 631 (43t Cir.
2018) (quoting Falngteln v. Resoluion Tr. Gotp,, 942 £2d 34, 46 {15t Cir. 1991)). At the,
very least, the evidencoe sufficad to petmit & Juror ta find that NECC' reqular practice’ was
fo angage In similar acta In the face of high dsmand antl that demand pressule wauld have

contirued to be high golrg forward.

Ghin polnts to evidence that shows that NEGC trled to address the probis'ms iit lts cloan
rooms In arguing that NECC's raudulent scheme was [iiely to come to an snd after the
production aurge in 2012, Buf, as Ghin himself concades, soma of these efforls ware
“inaclecuate,” some were "shait-livad,” and they all "ultimate)y failed.”

Ghin also argues that it would have heen (llogical for NEGC to'continue to produse "5

medicatlons in a substanceard reanner Indafinitely, given that its busness model depended
an customers' trust In the safely of its products.” But, Chin does not disputa that the welve
precivate acts of mall fraud ogourred desplia the chvious buslnege rigk that they - like any
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fraudulant aotlvity, If discovered - posed ko NECC, Thus, a Juror reasonably eould find that,
to whataver extent NECC was Incentivized to comply with safely protocols, those Ihoentives
ware [nsufficient to ceuse the company to refraln from fraudulent conduet in the face of high

demand from customers, *

Finally, Chin Invekes varlous pracedenis thal have vacated findings of Habillty for
rackefesring based on Insufficlent evidence of open-ended continulty. But, those cages
slther Involve a defetdant's attermpt to maintalr a single tontract, ses Sys. Mart,, Ing, v.
Loiselle, 303 F.ad 100, 108 (15t Clr. 2002), or a ¢raumstance In which the defendant's
allegad fraudulent scheme was limited to » “handful of victims” and was “Inherently
terminable,” Cofacradit, §.4,. 06, v. Windsor Plumbing Suni Ca,, 187 F.3d 229, 244 {24
Clr. 1999), They are thus readlly dislingulshable fram Chin's case,

In sum, the record falls to support Chin's sufficiency challange fo his convietion for
racketeerng, Rather, the evidence sufficad to show that NECGC's fraudulent acheme of
shipping madications as if they had been produced in compliancs wiir USP-797 waa an
angolng businass practice as of 2012 that showad no signs of abating,

(5 . .
There remains Chin's sufficiency challenge to his conviction for racketaering conspiracy,
But, the only argiiments that ha makea In suppart of that challenge are identical to the ones
that we have Just refected. We thus must reject this chailetge as wall,

iR
We now turn fo the government's challenges in lts appeal. Thay concern, respecilvaly, the
prison sentence that the District Court Imposed and the orders of forfelture and restitution
{hat It lssued. We bagit with the government's arguments that the Distriet Court arrad |n
caltulating the appropriata rangs for Chin's sentence under the Guidelines. We then take
up the govermant's challengs to the District Couri's farfelture arder. We concluds by
consldaring the government's challengs to the District Court's ruling on restitution,

A, :

8 The governmant argues that the Distriot Court miscalculated the amount of loss
attributable to Chin's fiegal conduct undar the Guidelines and that the Digtrct Cout
arroneously fatlad to apply saveral enha hoaments under lhe Guidallnas Iy assass!ng these
challengas, we review the Distiiot Court’s “factflnding for clear arror and afford de navo
consideration to fts Interpretation and application of the sentenclng guidslines.” Lnlted
Stales v. Benliez-Bellan, 692 F.34 462, 480 (1st Cir, 2018} (quotirg United Stales v.
Flores=Machlcote, 706 F.3d 18, 20 (st Clr, 2013,

1.
Chin's total offanse leve! was based, In part, on the amount of “loss” attributable *47 to the
ungerlying fraudulent schems In which he was found to have been engaged, See U.5.8.0,
§ 2811 (b)(1); sez.aleg id, § 2B1.1 emi. n.3{AN) (axplaining that “lossis the greaier of
actual loss or intended loss," where "[alolual loas’ meana the reasonably foresesable
pecuniary harm that resulted from the offense”), The District Gourt fixed that less amount at
$1.4 milllon - a figure that required the Ristriot Court to Increase Chin's offense level under
the Guidelines by fourtest levels, See Id, § 281.1(b)1XH). The goverment contends,’
howevar, that the District Court erred bacause i substantially understated the loas amount,

The Olstrict Court anived at the $1.4 nilllion amount by atdding up the revenus that NECC
had generated in the celavant parlod from what the Diatrict Court described ag "evary
potentially contaminated or dagraded drug shipped by NEGG from the pertod beginning In
Marah 2011 fo the demise of tha sompany In 2012, The District Court's method for
ealoulating ihe foas amasunt was apparenily the same one that & used at Cadden's
sentencing, and the parties make no argument to the gontrary, We thus understand the
Disirict Court to have arfved at the Joas amount of $1.4 milion by, as it had done It
Gadden's case, adding up the tolal NIZCC revenue generated from sales of medications
that werte Identified as expired, contaminated, nensterlle, sub-potent, super-potant, ot
compolindad by an ungualifled techinician,

The government takes issue with that approach, as It did in Cadden's casa, and coritends
that the District Court errad by not caleulating the loss amount In Chin's cagse based on the
total amouni of NECC's sales during the refevant time perfod. But, the govarnment has
fatad 1o shaow that all of NEGC's sales over that perlod were based on fraugulent
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rapresentations, just ne the goverament falled to make that showing In Cadden. See 985

F.3d at 82. Nor, 8s we explained In Cadden, Is the government right that ravenue that

NECG generaled from pon-frauduient sales during the relevant time perlod may be

Inoludad In the loss amnount because customars would not have made the purchases from

NEGC had they known about NEGC's fraudulent sales sven If they had not been dlrectly ,
dafrauded themaslves, Seg id, at 3233, . .

To be sure, shipments i addition o those that the Distriet Court rellad on fo caloulate the
loga amaunt In Chin's cass could, perhaps, have besn aup’portébiy found {0 have bgen
macla fraudulenty In thelr own right. Thus, sich shipments could perhaps have bean
included in the loas amount caloulation, therehy genmatfng aﬂgure greator than §1.4
milllon, The govarnmant did not present the District Gourt in Chin's case, however, with a
figure for the Joss amount that would have reflected its view of the actual amount that
customers paid for the fraudulent shiprents made by NEGC that would have been less
than the greatest loss amount that # sought but more than the:§1,4 millich amount. At ,
Chin's senfencing, the government meraly adveinced its sweeplng slaim that any NEGC
sales during the relevant periad necessarfly conskituted “loss.” That was so, wa nots, aven
though the govarament was on notloe that the Distrlot Court was aware of the argument
that the govarnment had falied to prove that all NECC produots wara sokd pursuant to a
fraudulent schetme frotn the arguments made at Cadden s sentenclﬁg. whlch preceded
Ghin's,

10 Accordingly, much as we soncluded whan facing the sirnliar lssue In Cadden's case,
808 Cadden, 065 -.3d at 33-34, we hold that the Diafrlot Gourt acted well wihin lts '
discrstion In ldentifying speciife *62 shipments that wéire show to'bs. fraudulent and ualng
NECC's revenue from those shipments fo ground Itd loss caloulatioh. Thi Distiot Sourt was
Mot obliged fo speculate on the extent to which NECC's revenises also'feflocted other
fraudulent sales that were not spedlfically identifed by the govemment. Sse U.8.5 ‘G g
2B1.1 emb n.3H{E) (“The court need only maks a reaaonabie aslimath of the gss, . LT]he
courf's loes determination Is enfitled to approprlate deference."y; Unitag & tatas v. Flata:
Griga, 925 F.3¢ 17, 28 (15t Cir, 2019} ("TA] Ioas calcu!ation naed not he prealse; the .
sentencing gourt nead only make a reasanabis saiimate of the renga of loss,"); Unitad '
Siates v Rivera-Rodriguez, 489 F3d 48, 53 (ist Cir, 200?) (“In, auriving al an approprhta
sentarce, a distict court enjoys 'Hroad dlacretion in the il1farmaﬂor| It may r@calve and
conslder regarding [a] defendant and his conduet' ’ (altaratlon in orlginal} (quotlng m;gg
Siales v. Gurran, 926 F2d 69, 61 (1st Cir. 4991 ))} We thus deullne the govamments .
raquest to vacate and remand the sentence so that the Dlstrlct Coust may undsttake the
Kiried of calowlation ihat the government falled io request be made at santenalng,

2,
Tha govermment next takes Issue with the District Cuurt‘s re&rsal under the Guldelnes to
apply the two-leve] snhancerment that kicks in when an "offense lnvnlvad . the consuimla

or rackless rtak of death ar serfous bodily Injury u. S 8.0, § 2B31:{b)16) 5 The, Dlstnct ;
Court found the enhanecament inapplicable beause Chin had not committed an offense .
that carlact with I the requisite risk identifiad In the snhancament. Tha Distrlet Gourl's -
coneluslon rested on an Inferpretation of tha Guidelines, and so we review It de nove. See
Banftez-Pelirdn, 892 F.Ad at 469, We agrea with the govemmetd that the Distriat Court - -
arrad, v e . -

The Disiricl Court appesrs 1o have concluded théat, ay a matter of law, the enhancement
cotild onfy apply if Chin had comlttad a criminal offenss that, by s nature, lnvolved the
vonaclous or reckless rak of death or serlous bbdily Injury. The District Gourt then found
that the natura of his offenses did not pose the requlslte kinet of risk. Accordlng tethe
District Goutl, this was so because, with respect to those offenses, the' “iotims that were
identifiod ware the clinics and tha haspltals who purehased the drugs,” nat the patlents who
were setually put at dal, as those patlerts “wers not reciplents of NECG's [fraudulent]
raprasentations. -

The District Gosnt dld go on to conslder whether it could find, contrary to the jury, that Chin
had committed second-dagree murder, The Diafrict Court appears to have thought that
offense might oarry with it the consclous or reckjess rlsk identiitad In the enhancement. But,
the Digtrict Gourt concluded, “ths evidence did not establish a reckless and knowihg
disragattl of & reasonable certainty of causing death or great bodfly harm." Thus, conslatent
with the Jury verdict, It found that Chin had not committed second-degree murder.
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11 The problem with the District Gourl's reasoning s the following, As we axplained In
Caddan, g@ﬁ 866 Fad at 34, in considerdng the natute of the risk Invelved tn Chin's
“offense,” U,5.8,G, § 2B1,1(b)(16), the District Court nesded to evajuale the "relevant
sonduot” for which the Guidelines hold him accouninble *$3 In rélallon fo the offenses for

* which he was convicled, i, § 1B1.1 emt, nA(1} {defining "offense”). That "relevant conduet”
inchudes, among other things, "all acts and emisslons” that Chin “committed, alded, abatted,
counssled, commanded, Induced, procured, or willfully caused .. that ooourred durlng the
cominlaslon of the offense of sonviction,” ki, § 181.3(a)(1)(A), Thus, Chin was subject to
the enhangement so long as his conduct during the commission of the offenses for which
he was convicted - whether federal mail fraud, or racketeering and rackelsering consplracy

basad on predicate acts of racketesring involving mall frauct® - cantad with It the Hak
identified I the enhancement.

Thus, I Is not necassarlly determinative - as ihe District Court appeared (o conoluds « that
tha direct targets of the mall-rald-based offenses that he wag convicted of committing
wers hoapltals and medical providers and not the patlents who wers at risk of being hurt
clownstream, Chin's participation in a scheme to disirbute imedications that are subject to
USP.797 - Including high-risk sterlle ones like MPA - but that are hot compounded in
complience with it despite reprasentatiens to the cortrary cotdd potentially conatitute
“relevant conduot” that “Involved ... the constlous or recklass risk of death or serlous bodlly
Injtry.” 1d, 8 281,14 (h)(18}, Thus, it was lagal error for the District Court fo conclude that
sutoh a finding could not trigger the enhancement simply bacause the patients who might
inject thoss medications warg not themselves defrauded and only NEGG's direct customers
ware, '

Chin arguas that we can nonetheless affirm the District Court, Chin bases that contantlon
ort & Pnding that the Distiet Court made In tha courae of addressing the Jury's determination
that Chin did not cammit the pradicate acts of racketeeting activily Involving sscond-degree
rmurder, Tha finding was that Chin did not act with 'a reckless and knowlng disregard of a
reasonable cetlainty of causing death or great bedily harm,”

Ghin asserts that, by finding that he did not bave that stale of mlnd, the Distriot Sours
necsssarlly found that he did not act, as the enhanoement raquires, with a “constlous or
recidess sk of death or seripus bodily Injury." Thus, he argues, the Mstrick Court
necessarily found that this Guidelines enhandemant dld not appty, .

Hera, too, the District Court's analysis Wuins on an Interpretatluﬁ of the Guidelines and thus
prosents a qusstion of lBw that we review de niovo, See Benllex-Beliran, 892 F.3d at 469,
And, hare, agaln, we agree with the government,

The District Goust found that Chin did not act with 8 “rackloss gnd knowing™ state of mind in
disregarding a “reasonabla certainiy of ... death or graat bodily harm.” The sentencing
anhanverment, however, desaibes the raguisite menlal state using disjunctive language:
the enhanaement applles so long as the defendant acted in spite of sither a "sonsclous o
racldess sl U.S,8.G, § 2B1.1{0)(16)(A) {emphasis added), Thus, the Bisirlct Court's
finding doss not foreclose the pessibllly that Chin's offenss Irnvoived the mental state
naceasary for the enhancement's application, We therefore vacate and ramand the
sentence for tha Distriot Court th assess whether any of Chin's relevant conduct, as defined
under U.5.8.6. § 1B81.3(a), "involved ... the conzclous or reckless risk of death or serlous
bodily Injury.” 1d, § 281.1(b)(18). :

543,

12 We next consider the government's challenge to the Distrlet Count's refusal to apply a
twao-level enbancament ihat fha governmant requested based on lis contaniion that Chin
“knew or should have known that a vietim of the offense was a vulnerable victim.” U 8.8,
§ 3A1.1(){1). We alao consldar the government's related challenge to the District Courf's
refusal to apply an additional two-level Incraase, Insofar as thet vulnaerable victim
enhancement appiied, basad on tha govammant's contention that "the offense nvolved a
large number of" those "vuinerable victims,” id, § 3A1.1(b)(2).

13 The District Court ruled that the harmed patients were not “victims" wlthin the
meaning of elther enhencement, [t did so because i determinad - seamingly as & matter of
law — that they could not constiute "vietims” because they were not the direst targels of the
falss representations to company customers on which the mail fraud-based convictions
depended, Buf, reviawing this question of Guidelines' Interpretation de nove, seeg Benltez-
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Beliran, 892 F.3d at 469, we agrea with the governmant that, just as we axpleined in
Saddan, “[to come within the guldelines’ deflnition’ of 'wictim,’ 'one nead not be a victlm of
the charged offense so long as oha i% a violim of the defendant’s other ralevent oonduct,'
966 F.3d at 36 (attoration in or glnal) (quotlng umm_am;gg ¥, ,E_u;za 749 F.3d 74, 86 (1st
Cir, 2014)).

The relevant conduct’ that the Guldelines ho[d Chin accountable for engaging In Inuiudes.
g notad, any action hs took durlng the commisslon of malt fraud, i, for instanse, Ghin
felled to comply with approprlate safely procedures in compounding the fatal lats of MPA,
the patlants who dled from belng Injected with those lots could potentially be "lotime" of his
offense. Thus, the Distiict Court airad In concludlng fhat cnly Individyats who recelved
fraudulent rapmsantatlons from NECC coukd be "vulnarable. viclims” for the purpose of the
snhancements at lssue, |

Chin nonetheless urges us to afflim the District Cour's declsion nof to apply these
enhanoements on an allemative groumd. He argues thal the patiehts, evan If “vistims,” are
not “wulnerable” ohes. But, bacause the Distriot Court rufed that the patlents could notbe -
victims at &I, It has not yet addressed the question, “Thus, a8 In Cadden, we leave It for the
Distrlct Court to address the Iseue in the first instanc.a on remand ggg 965 F.S::l at 36,

In dalng so, we pass no Judgment on whethar Chln % reiavant conduat actually Justified the

application of the enhancement. We thus leave It fo the Distret Court In the flrst Instance t ..

addreas, among other things, whether hla actions were anaiogoué to those of a fraudster . e
who "mérketfs] an ineffoctive cancsr cure,” who the Buldelines Indloate would merit the :

enhancemant, U.5.9.6. § 3A1.1 emt. n.2, and whether ths fact that medicat providers, not

the patlenis themselves, dealt with NECC directly affeats tha patleﬁta status as

“wylnerabde.” T

The government'a last challange to thn’g piisan seiienae donceing the.Distriat Courl's
refusal ko apply the enhancement set forth In LLS.8.0G. § 381.1, That enhancemont
Increases the offerise lovel of the defendant baged on the defandant's “role n the offense.”
I, e L

*685 At sentancing, the government argued that Chin was “an organtzer o leader of 8
aiminal actvity that nvolved five or more particlpants® and that his offense level thus
ahould be increased by four lavals. I¢, § 351.1(a) The District Court found at sebtenclng,
however, that Chin was only “a eupervisor or marragel" of such an aotivity, "blt not an
arganizsr or leader.” See ki, § 381.1(b), chrdfng]y. It Increased his offense leval by only o
thras.

The District Court ressonad as foljows:

.

The organizer and lsader of the enterprise Weas Barty Cadden, Consaduantly, he was- -~

given the full four-polnt upward adjustment. That description does nat, howevet apply to

Mr, Chin, Rethar, the svidence established at iial, a8 the government acturately States .
on page 12 of its sentencing memorandum, that Mr, Chin wes “the supervisory v
phafmacist at NECG who managed hoih of NEGC'S gleanrooms,” - B

The gavernmerik contends that the Dlstrlct Caurt erred hy concludlng that Ghln could not

have bagn & "leadar” or “organizal” because Cadden had already filled such a role and

-becatize of Chin's fitle ag "suparvisory phanvaclst.” Cur review i de hovo, mﬁ_ﬁnﬁgg__
Beltriin, 892 F.ad ot 489,

The gavernment Is tight that "[fhere gar ... be more than one person who.qualifies as a
leader or organlzer of 8 criminal asscclaflon or conspiracy. U,5.5.G, § 381.1 cmt. n.4, The
government g also cortect that, In condueting the IeaqlerLorgainlz:ez" analysls, “dtes such as
kingipin' or 'boss' are not conirolling.” jd. Thus, to the extent lhat;the.Dlsir_lot Court relfed
only on Ghin's fitle and Cadden's leadership role at NECC In determining that Chin wes,
neithet a “teader” nor an "organlzer,” we agree with the government that he District Gourt's
gpproach was arreheaus,

14 Chin urges us to conclude, however, that the Dlstrict Court in the relavant passage at
santencing was referring to "avidence” other than Chin's title and Cadden's place at the top
of the NECCE hlerarchy. But, while wa may afiien the District Cowt’s appilcation of an

. enhaneernent where we can Infer its reasoning based an "what wae argued by the parties
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or contglnad in the pre-sentence report,” Unlied Statas v. Slcher, 876 F.3d 84, 71 (15t Clr.
2008) (quoling United States v. Hogy, 608 F.3d 687, 894 (15t &ir. 2007)), we are unable fo
co so hera.

The Digtriat Gourt did not Indicate e agreement with the theory that Chin advarices on
appeal, which Is that Chin "had no Ultimate decislon-maldng authorily” because he took all
of his actlons "at Caddsn‘s diraction.” The regord alse includes evidence supportably
showing that Chin diracted cther NEGC workers to prepare medications in ways that the
gavernment dllsges wers incompatible with represantations made by NECC, Ses United
States v. Carraro-tHemdnsaz, 643 F.3d 344, 360 (18t G, 2091) (*{The defendant must
hava exercized some degree of conirol over othere Involved Jn the commission of the
offense or he must have been responsible for organizing others for the purpose of carrylng
out the erima.” (quoting Unltad Btates v, Fuller, 867 F.2d 1217, 1220 (1t Cir, 18903), The
Digtrict Court's description of Chin's conduct as "supsarvisory” In naturs, moreover, i not
iteedf preclusive of a finding that, In patforming his supervisory duties, Chin took on the role
of an "organlzer” withih the meaning of the etihancement, Nor does the pre-ssntence report
prepared by the Unlted States Office of Probatlon and Pretrial Services shed any light on
the Datrict Court's thinking; that report concluded that Chin was sither an urganizar ore
legder, .

"6 "Thus, "fpllven the fmpact that a possible error wouid have had on the senfence and the
need for further olarlfication before we can detarmine whether an error occurred,” Uiited
Statas v. Laoouiure, 838 F.3d 187, 191.82 (1s{ Cir, 2018), we dediine to afffrm the District
Gourt's ruling on the ground Chin proposas, Instead, “we think the wisest course here Is fo
fol!ow our occaslional practice” of vacating and "remanding the matter to the district court* in
light of the lack of clarlty about the basis for the District Court's fullng. [d,

L ‘
in light of the issuss wa have dentifled with the treatrment of three snhancemenis, the,
Distrlot Court may find on ramand that application of cne or more of these enhancements ls
warranted and that recaloulation of Chin's sentenclng range Is necessary, If it doas, then
tha Distdet Court may of course In Imposlng a final sentenca consider the pm‘tles‘ '
arguments ahout how the wraditiohal concerns of santenc?ng Play out ghven The madifled
range, Even [fthe Diatrlot Court must regonsider Its anelysls In these respeots. though, we
are not thereby Inviting the. Olatrlet Gourt fo reviskt other conoluslons R reached In ~ ~
cajctiating Chin's sentancing renge under the Guidelnes that are not affected by our
decision today. Thus, aslds from the three enhancemants the Distriof (;ourt failed fo glve a
legally. adequate rationale for deslining to apply, the Listrict Court may not on femand
raconsklar Its Initlal determinations about whether any adjustmants to Chin'a fotel offense
level ara or ara not applicable,

B3,
Wa next congltier the govemment's challenge to the fotfelture order. The government doues
30 on the ground that it rested on an unduly lmited view of the ameount of funda that could
be sublact to forfeliure,

Pue te his racketesring and racketaering conaplracy convictions, Chin was required fo
forfalt “any property constituling, o derlved from, any procseds which [he] obtained, dirsofly
of Indiractly, from racketeering activity.® 18 U.5.0, § 1983()(3). Al sentencing, the District
Court agrasd with the govermment's contention that Chin's salary from NEGC provided an
approprlate starting polnt for the forfelture caloutation and held that Chin's earmings from
Magch of 2010 to October of 2012 ware subject ko forfaiture, Thal was the peiod duiing

whioh NECG, according to the District Gourt, was operating as 3 “ariminal enterpriss,” 8

Chin samed $473,584.50 In salary over this period of ime. The Distriet Court dld not
require Ghin to forfelt this full amatmt, however, Instead, the District Court limited the
forfeiturs order b $4758,000. The government contends thet nefther of the two reasons that
the Distriot Gourt geve for limiting the forfeiilre order in that way - one of which was
statutory, and one of which was constitutlonal - Is sustalnatile, We agree,

1.

15 ‘The District Court first explained that Ghin could not be required to forfait his full
salary because he never “obtained” proceads that were pald as taxes ko the Unlled States
Traasyry within the maeaning of 18 U.S.C. § 1963{a)(3). The Dislriot *57 Cour( lndicated
that, If this reason had been the sclg ong for redusing the size of Chin's forfeiture order,
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then It would have reducad the forfolture amount from $478,084.50 to $248,084.60 ralher
thean to the amount of $176,000 to which it uilimately reduced it.

16 17 o the extent this guestion prasents one of law, our revlew Is de novo, See
Unltad Slates v. Ponzg, 853 F.3d 558, 688 (1st Cly, 2017). But, “to the axtent factual jssues
are Inferminglsd, [we] conslder mixed yuestions of law and fact under the more deferential
cloar error standard.” id, - '

18 19 As wa axplalnad In Caddan, sap 966 F, 3 at 38,8 defandent convietad of _
raclkeltoering must forfait properly even when “it has merely been hald In sustedy by that
Individual and hae been passed along to lis true owner,” um;m.ﬁiat,gv Flurlsy, 83 F.3d 1,
21 (1st Ch, 1996). Thus, the fact that the offender s fegulred fo paly & certain portlon of his
salary to the ferleral govamment as laxes dnes not affect the fact that he “obtained” et

pattlen,

The District Court éxprehssed cahsern that, becauss Chin wes forced to forfell money that =
he had already pald In federsl taxes, he was "belng asked, in effact, to pay his taxas twize,"
But, the purpose of criminal forfelture - unlike a fedgral fax - ia fo puhlsh & racketesring
offender. Spa Unltad States v. Balakailan, 524 U.S, 321,332, 118 5,61, 2028, 149 L.Ed.2d - -
314 (1998) {noting that "in personam, ariminal forfaltures ... have higtorleally, bean treated

a3 punitive”); Hutlay, 63 F.3d at 21 (vlewing “oriminal fortaitura [for raoketeerlng] asa klnd

of shadow fine," whera "the slze of the amaunt transported fa some measure of ihe '
potsntial harm from the fransaction”), Under our established precedant an n persehan,
forfelture order agalnst & tacketearing offenderIs based on the gross amount of pricesds
he acyuires, even teraporarlly, and it is 1hus entlraly unramarkab!a that auch a forfatture .
arder may exceed the het amount of the offander Y Ill-gotten galns &gmmy, 63 F.3d at’
21. Thus, the Distriot Gourt's taxas-basad raason for mclunlng the amount of Chin's
"mrogeeds? is not susta inable

2. .

20 . The Distriot Gourta Gther reason for reduoing the size of Chin's forfelfurd order was
o avoki an "exchssiva fine"n viotatlon of the Fighth Amendmént of the fedsral .
Constitutlon. Seg L.5. Const. amend. VII ["l’"xcasslve bail shall not be raqulred ner . _
excassive fines Imposed, nor ofuel and unusdal pun!shments Inflicfed.”). The District Court
acknowlsdged that Chin-and his wife had a net worth of about $423; otm and: that the’ colple '
had spent almaet $70(,000 In the alxtsen months prlar lo tha anlry of iha fcrfeliure order,
Neverthatess, the Distrist Gourt noted the costs that Ghiri wculci faca In saisfrig his two
yaing childret and also concluded that Chin had httls prosp@ct of earning 2 pmfeﬁsmnal—
lovel salary agaln, given his lack of an education’ nutslde of the pharmaceuﬂoal lnctue:tw
The Distriot Court on that basis found that Imposlng the near{y halt-ammilion dollar forfalture
would unconstitutlonally deprlve Chin of the abiilty to garn a Ivalihood violailon of the
Excossive Finés Clauss. Sag ]&gjg[ig}m, G24 U.S. at 335-38, 118 6 Ct, 2028 {1988, -

21 22 'The factual ﬂndlngs made by the district coutls I cnnduci:ng tha
sxcessivenass Inqulry ... must be acceptad tnless cleaily siroreous.” jd, at 396 1, 10, 118
§.04 2028, But, we review the question of whether those facls add uptoa conslituional

violatlarr de nove, I,

The gaverniment offers a varioty of angumants for why the Elghth Amandment *58 does not”
raquire the cap imposad by the DMatriot Cout, We nead foous on oniy Its finai ¢ ang, in which

It contends that the District Courl's findings do not siiffice to show that the ful torfaitura )
amount soughl by the gavernment would deprive Chin of the abliily to eem a Ilyeﬁhmd that
the Eighth Amendment limitation on sxcessive ﬁnes prutects '

In tnlted States v. Lavesdue, 546 F2d 78 (1at mr 2008) we consldered A challange to 8
farfalture order of raore than $3 million by a defendant who clalmet! to have "nnthing of

value feft o forfelt.” Id, at 80, Without suggesting thet the defendant herself might have a
merliarious Elghth Amendment challenga to the size of her Jorfalture order, we stalad thal it
was not "Inconselvable that a forfaitire could be 4o ongrous as to deprlve a défandant of

his or har future abillty to eam a living, thus fmpllcating the histoiteal concarms under!ylng

the Excessive Fines Clause,” and remanded for further proceadings, id. af 85,

23 A the Dlsbict Court Itself noted, however, Lavagque mads olear thet "a defendant's
inabiity to satisfy & forfeliure at the {ime of convietion, In and ¢f tself, s not at el suffident
to render a farfellure unconstitutional.” 548 F.3d at 85, Levesque also streasad that, “sven If
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thare Ia no sign that the defendant could satlsfy the forfélture in the fufure, there Is always a
poasibiily that she might be foriunata snough te legitimately come Info money.” Id,
{quotalions omittad).

24 As Levesgue recognizes, the bar for a forfeiture order to be unconstifutionally
exceaslve on livellhood-deprivation grounds fs e high one, Tha Disirict Court's findings
gbout Chin's net worth, familial obligations, and thabilly to earm a professional-lovel salary
shnply ars not sufftclent to ground a detarmination that the full forfelture order sought by he
government would constitute the type of “rulnous monatary punishment] " that might
concalvably be "so onercus as ta deprive a defendant of his or her future abllity to eam a
living” and thus violate the Eighth Amendment's Exeassive Fine Clause, Id. at 84-85, Nor
has Chin dentified any authoriiy to suggest otherwise. Cf, United Siates v. Septlveds-
Hotndndez, 762 F.3d 22, 37 (15t Clr. 2014) (rejesting a challenge 10 a $1 milllen forfeliure
artler en plain eor review); Linitad States v. Aguasyivas-Castillg, 868 F.ad 7, 16-47 (1st
Cir, 2012) (refecting a challenge to a $20 miillon order on plain error raview); Unitad States
¥, Bogg, 666 F.ad 13, 1726 (18t CIr. 2041) {reversing a District Counrt's detarmination that
issulng a $264,000 forfeliure order to & defendant who was deeply In débt would be
uncenstitutional), Accordingly, we vacate the Forfelturs order and direat the District Court i
enter a forfelture ordar In the full smount sought by the government,

G.
We come, then, to the last of the government'a ¢chellenges, Here, the government takes alm
at # conclusion reachad by the District Coutt in caleulating Chin's rastitution obligation,

Chin was convicted of an offenes "commitied by raud or decell,” 18 U.S.C, § 3863A()(1)
(AN, The Mandatory Vietims Reatitutlon Aot {("MVRA"} thus required the Cistriot Court to
ordar Chin to “make restiiution fo the vietim[s] of the offensae or .., fiheld estéte{s}," Id. §
3683A()(1). ) '

In a prallminary order, the Distret Cotrt found that the only *victims® entitied t restitution
wars the “medloal facilities who purchased druga from NECG,” but that "the patlents who
ware adversaly affected by NECQ's drugs” wera “not viclims' *42 ., under the MVRA's
statutory dafinifon.” The District Court noted that the “sine qua non of mall fraud” s a
schema to “obtain] J manay ar property by means of false or fraudulent pretanses, )
tapresentations, or promises” tranemilied to some reclpfent 268 18 U.8.C, § 1341, and
reagoned thal: NECC's “misrepresantations” were made “to the hospnals and n[lnlas that
purchased the drugs,” not to "end-users and patients.” Thus, the District Court deoltnad o
require Chin to pay restituion to patlents or nsurance companies. i instead deferrad
galculation of the final restitulfon amoeunt and thus the imposition of 2 final erder containiag
that amount untl the completion of the trials of Ghin's ¢o-defendants. The Distriot Gourt did
indivaite, however, ag part of Chin's eririnal Judgmant, that restiiution to hospitals and
tiinics would he mandatory,

25 The government challenges the Dislint Court's narrow constretion, of who counts as

a "viotim *® We review factusi findings undeviying a resfltution ordar for clear ervor and
lsgal conclusions de novo. Sga Solo, 799 E3d at 97, The final order Is revlawad for abuse
of discretion, Id,

The MVRA dafines “vichim" as "a ;iamon directly and proximately harmed as 2 rasult of the
commlsslon of an offense for which restitution may ba ordered.” 18 ULS.I, § 3683A(aX2),
When an offense “Involves as an element a scheme, consplracy, or patiern of orliminal
activiey,” fike Chin's mail fraud and racketsaring-related conviclions, sag I, §§ 1341,
1963(c), 1963(d), "any person directly harmed by the defandants eriminal conduet in the
colirse of the scheme, consplracy, or patfern” is e victim. Id. § 3863A(a)2).

26 We disagree with the Disbict Court's concluslon that patienta and Insurers wets, as a
makter of [aw, not "victlms™ within the scope of the MVRA. The reslitution analysis focuses
on the causal relationghlp "between the gonduct and the foes,” not between the nature of
the statutory offense and the loss. United Stades v, Cutier, 313 Fad 1, 7 (1st Cir, 2002)
{emphasls added) {quoting United Statas v. Valgin, 112 F3d 579, 590 (1st Cir. 1997)); seg
glso Rabers v. Unlted States, 672 U.S. 639, 845, 134 3.CL 1854, 188 | JEd.2d 886 (2014)
{focusing on the relationship belween "the harm alleged" and the defendant's "conduct”
(guoting Laxmark Intl,_ne, v. Statle Gantrol Gomponents, Ing,, 572 UG, 118, 133, 134 .Gt
1377, 188 L.Ed.2d 392 (2014)}), This appreach to the "vicllm® analysls fracks the language
of the statute, as {t focures on whether the victim was “harmed as a result of the
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commlggion of en offenss” or "by the defendant's erimingl gonduoat In the course of [a]
scheme, conspiracy, or pattern [of ofimingl 66 activity]." 18 U,5.C, § 3683A(a}(2)
(emphngls added), '

27 28 Chin nonetheless argues that we must afflrm the Llistrict Court's rullng for the -
fatlowing reason. The "directly and proximately” languags of the MVRA Incorporates a
proxtmata cause requiroment.” Robers, 872 U.3, et 845, 134 8,01, 1864 (discussing 18
U.8.C. § 3663AM)M). In assessing whether that requirement has heon satisfied, wa ask
“whather the ham alfeged has a sufiiclently close connzction to the conduct atfssue.” Id,
{quoting Lexmark Inl, Ing,, 572 U5, at 133, 134 B,Gt, 1377); sec also Sutter, 313 Fad at 7
("[Rlestitution (s Inapproprate if the conduct underlylng the convictlan Is too far removad,
gither factually or temporelly, from the loss."). Put otharwlse, the statute asks, "was the
harm foreseaable?™ Solo, 798 Fad at 98, :

_ Chin‘contends that the Distrlot Caurt made & faciual finding about the fack of proxirale
cariaation, which he woukl have us review undar the daferenﬂai "claal etfor’ standard and
sustalin. We sea no indication, howevar, that the Dlstrlof Court made such & proxlmate
cause finding. It roated (s conclusion that the patlents were not "ulatlms of |ts reading of -
the mall fraud statute, and Ita deteimination that the "sine qua non” of mat]l fraud {dentified )
the clivect reciplents of frsudulent representations as the aole *yluiims® of subh fraid, It thus .
did not attempt to svaluste the “factual] ] or temporal[ 1” link betwesn *the conduet
underlying the convigtion” and “the loss " Guiter,-813 Radat 7, :

The District Court did at ene paint stete:

To the extent that patients may have Implicitly réljad on NEGG's'
iepresentations by relylng on thelr doctors a8 learned Intermediarles, this
adoitional laysr of Insulation between MIECC and the pattent fusther renders
any such rellance "too sttenuated” {o satisfy the "direct causatlon" standard -
of the MVRA, Sea Cutter, 313 Fad at.7.

But, the District Court nvoked this attenuatlon cnncern only to rea-;pond io the govemment's :
confention that the patienis Indirectly relied on NECG‘s representaﬂons st that they - '
themaelves were defrauded, We thus do not take the Dlstrl-at Court o have angaged ina
proximate catss analysis of whether the harm that woutd flow to the’ patlenis {rom Chin's
conduct was foreseeable, Accordlngly. W vacate and remancl the restitutloh order.

T ' o i .
We afflrm Ghin's convictions and yasate and mman;j his sentance forfeitura orden, amd
restlitution order, . .
All Citations
865 F.ad 41, RICO Bua.Digp.Cuide 13,364

Footnotes

d The racketesring conviction atlssue was based on 18 U.8.C, § 196?{@}.

which stetes that oo

(ilt ahall be unlawful for any person smployred by oF assncmtad wlih any
enterptise engagsd i, or the, actlvlites of whlch aﬁect intefstete or forelgn
commerce, {t conduct or participate, dhecﬂy or Indiraclly, h-the conciubt of
such enterprise's affalrs through a pattern of racketeerlng aatlvlly or
collsgtion uf unfawiul debt, .

The rackatearing consplracy cmwietmn vias based on 18 U.3.C. § 1962(d),
which atates that "lilt shall be unlawful for any person to cﬂnspare to viotate
any of the pravisions of subsection (@), {B), or {c) of this seotion,” The
govamment alleged that Chin conspired to violate § 1952[(1).

2 The mall fraud proviston under which Chin was convicted and on which his
predicate acls wete based reads, Ih ralevant part, as followa:
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Whoaver, having devised of Intending to devise any schema or arlifice to
defraud, or for obtalning ronay or property by means of false or fraudulant
pretenses, representations, or promlses .., for the purpose of executing
stich scheme or artifice or attempting go to do, places In any post office or
authorized depository for mall matter, any matter or thing whatever to be
sent or dolivared by the Postal Service, or deposits or causas to be
depaalter any matter or thing whalever fo be sent or deliverad by any
private or cornmarcial intersiate oatrier, or takes or recalves hersfrom, any
such maiter of thing, or khowingly causas to be deliverad by mall or such
cairiar according to the direction thereon, or at the place at which It Is
diracted to-be dellverad by the person to whem it is addressed, any such
mattor ar thing, shal! be finsd under ths it or imprisonsd not more than
20 years, or hath,

16 U,8.C, § 1341,

3 Beocalise our analysls ls based only on avidence that relatos to the twalve
predicate acts found by the Jury, Chin's argument, to the extent he makes I,
that wa may nof rely on evidence that relates o other predicate acts not
found by the fury Is heside the polat. In any event, our precedent does not
auppart the proposition on which he refies. Sae Unitad States v. Connolly, 341
F.3d 18, 28 (1sf Cir, 2008) {finding cominuity of a racketeeting enterprise
pased In part oh “evidence of the exlstences of the enterprise apert from the
specified rapketeering acts") o, United Slatey v Rlang), 378 F.8d 71, 3 (st
Gir. 2004) ('The evidence relating to those acts that were found 'unprovan' by
the Jury was elill available to the Juey in Its evaluation of the overall
Iracketeering] charge."),

4 Wa nate that the Jury necsssatlly concluded In finding that Chin commiited
twaive predicate aets of racketesring Involving mall fraud that he was a
"knowlng and willing participalnt] in [NECC's mall fraud] acheme with the
intent to defraud,” Unlind States v. Soto, 799 F.3d 88, 92 (1st Ok, 2016), and
Chin does net dispute that a Jurar eould Infer he would have continued to ba a
knowing and willng particlpant in that fraudulent schems i there were a
supportable basle for fncding that NECC would continus to perpetrate It

g6 At the time the District Court handed down Chin's sentance In 2018, the
anhancemant was codified af U.8.5.G. § 2B1.4(b)(18).

] The gevemment does not argus thet aclons sssociated with any of the FDOA
convlctions gould serve o make the enhancernent applicable,

7 The gavernment does not argus that any condust associated enly with his
corviotions on the FDGA aotints coild raquire the application of the
vulnerabls vietims enhansement.

8 The: dovernmant had raguested hat Chin be required ta farfalt his salary over
a longer perlod of time, stretehing back o 2006, Cn uppeal, the govemment
does not challenga the Disiriet Court's finding that the refevant perlod was
from March of 2010 to Ootober of 2012,

g Undet our estabilshad precedent, we treat a restitution order as an
appaaleble final judgment aver whan it does not indlcate the amount of
restifution, See United States v, Gheal, 389 F3d 36, 51 (1st Cir, 2004} {clting
18 LL.8.C, § 2884{u}). Twa Suprems Court precedents have subsequantly
addressed the appealabillty of a resiltutlon caleulatlon In a deferrad restiution
soenario such aa this one, sag Manriyue v. United States, —— U8, «——, 137
8. Ct. 1268, 1270-72, 167 L.Ed.2d 599 {2017); Delan v Unlted States, 560
LLE, 805, 616-18, 130 5.Ct. 2583, 177 L.Ed.2d 108 (2040), but neither of
them purports to make a holding about the jJurisdiction of appellate courts to
heat appeals of preliinary restitution ordars, see Manrique, 137 S. CL at
1271; Dolan, 6680 U5, at 61718, 130 8.C1, 2533, No party, howevar, asks us
fo conglude from the subsequent Supteme Cowst pracedent that this is the
rare case in which we may depart from prior Clreult precedent based on new
develapments, We thus stick to the [aw of the olrcult as articutated by Gheal,
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under which we have jurlstiction to conslder the governiment’s appeal,
notwlthstanding that the amount of reslitutlon has not been specified,
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No. 2171574,
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Synopsls

Rackground: Defendant, a former pharmacist, was sonvloted In the Unlted States District
Court far the District of Masaachugetts, Richard G, Stearns, J., of racketaaring,
racketesiing congpiracy, mall fraud, and viclation of the Fedaral Foad, Drug, and Casmetic
Aot (FDCA), In conneotion with compounding pharmacy's shipments of tontaminated
drugs, was sefttenced to a 98-month prison term, and, 2018 WL, 1399207, was orderad by
pay restitution, Defendant appealed, and government cioss-appeatad, The United States,
Court of Appeals for the First Clreull, 986 F.3d 41, affirmed In part, vacated by part, and
remanded for reseniencing. On remand, the Unfled Siates District Court for the Distelct of
Massachusetts, Richard Q. Steams, J., defendant was resentenced to a 126-month prison
term, Defendant appealed,

Holdings: Tha Court of Appeals, Barron, Chlef Judge, held that:

1 @n a matter of apparent first Impreasion, settencing guideling for recidass and knowling
disregard of a reasonabla cartelnty of causing death or great bodily harm could appiy It
defgndant shouid have been aware that conduct Invelved rlsi of death or serlous m]ury,
ard

2 imposlifon of sentencing Increase for reckless and knowing disregard of reasonable
certalnty of causing death or great bodiy harm was warrented; and

3 sentencing increase for vulnerably victims was waranted.

Adfirmed,

West Headnotas (12}

Change View

1 Criwinal Law @ Review Do Novo
Critminal Law  $o Sentencing
The Court of Appeals reviews the District Cowt's facifinding at sentencing for
clear aror and affords de nove conslderation to its interpretation and uppllcatian
of the Sentenotng Gulidelines,’ U.8.3.0. § 181.1 ol seq.

2 Griminal Law B Review Do Novo
Crintinal Law @ Santancing
Senfencing guldeiing providing for twe-level sentencing inctease based on
defendanl’s rackloss and knowlng disregard of a reasonabla cattalnty of caalng
death or great bodlly harm could apply If preponderance of the evidence showed
that defendant shouid have been aware that his offense, including his relevant
cordtet, involved risle of death or serlous bodily Injury, and did not requlire
showlng that defencdant had actual, subjec.ﬂve awaraness of the slsk, L5.8.G6. §
2B L) 18)AL
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3 Criminallaw @ Criminal fatent and Malice
WIlUI bithcdnesa serves na an alternate thaory an which the government may

prove knowladge.

4 Crimingl Law @7 Elaments of offenses In general
The mens rea alement of & erimingl offenss must be proved beyend 4
reasonable doubt,

£ Sentencing and Punishiment. i Faclors enhancing sentence
A sentencing enhancemant |s subject only to the preponderance of the evidence
standard that applies in the oivll context, ‘

6 Soentancing and Punishment e Prugs and parcotles
Impastion of two-evel sentencing Inorease for reckisss and knowing disregard
of & reasanabla cartalnly of causing death or great todily harm was wararted .
for deferwiant, a former pharmacist, corivioted of racketeering, racketeating’
consplracy. mail frm.id and violatian of the Fadaral Food, Drug, and Cosmetle
Act (FOCA), In gonnection with eompound pharmacy's ghipments of -
contemlinated drugs. which causiad deadly fungal meningltls outbreal; evidence
showed that defendant presided over hlgh rlslc enterprise at pharmacy, and that
daspite Incomplets testing and falsiﬂcation of drug 1ab cieaning rapt;rts the

“appearance of mold and other aontamlnants In the clean room, defandant
Jpermltted drigs to ship, Faderal Foad, I“Jrug, and Cosmeth Act §8 301, 303, 21-
U.8.C.A 88 331{a). 333(a); V.8.5. o g 284, 1{b)(16)(m '

s

v Criminal Law G Santencing -
The Court of Appeals may (ook to the record of the esitencing hearing fo

awcertain the Districs Court's reasoning In Imposing & partloular sentence.

8 ‘sentemmg and Punishment B Vulnerabillty of viotin
Impesition of vuinerable-victims sentancing Increage was warrantad for .
defondant, a formar pharmashat, convictad. of mnkataeﬁng, racketearing
conspiracy, mail fratd, and viokation of the Faderal Foad, DruJ. and Gosmelic
Act (FRDCA), in cennaction with cempotnd pharmac:y s shipmants 5of '
contaminated drugs, which calsed deadly fungal meningitis outbreﬂk. patlents
who were harmed by the contaminated drugs were unuailally vuinerable
baocause thelr madical conditions led thetm to entrust madical personnal to infect
dliugs Into their spinas, Federa) Food, Dvug, and Gosmetlc Act §§ 301 303, 21
1L.8.C.A 85 331(a) A33ay USS.G. § 3A1 ‘l(b)(ﬂ

9  Sentencing and Punishaent B Vulnorablity of vietim
To apply the vuinerable victim sentencling increasa, the sehtencing court must
determine that {1) the victim of the crime was vulnerable, that |s, the viciim had
an Impairad capacity to detedt or pravent orlme; and {2) the defendant knew or
should have known of the vislim's unysual vulnerabillty. U.8.8,6, § 3ATIB)Y(1). -

16 Sertancing awd Punishment e Vungrablilty of viellm
Bantancing ncrease for offense lnvolving vulnerable victims could apply to
dafondant convicted of rackatearing and racketesring consplracy, In cornection
with his employment for compound pharmacy that shipped contaminated drugs
to madical facllifles, notwithstanding that direct reclpisnts of contaminated drugs
were hospilals and madical providers, rather than patients who ware aclually
harmed by the sontaminated drugs, U.5.8.8, § 3A1.1(b),

1 Sentencing and Punishment 3% Vulnorabilty of viein
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Appfi&ation of vulnerable victim sentencing guideline, requlring that defandant
knew or should have known of victims' vulnerabillty, did not necessitate proof
that defendant Intencled to defraud his vietims, U.8.,8.G. § 3A1.1(b),

12 Bontaneing and Funishment Gosr Yulnerabllily of victim
Application of vulnerable victim sentencing guideling, requiring that defendant
knew or should have knowi of victims witnerabllity, dld not necessitate proof
that defericant a former pharmasist, convictad of racketesting, racketssiing
conaplracy, mall fraud, and violation of the Fadaral Feod, Drug, and Cosmetio
Act {FRCA), In cannection with compound pharmacy's shipments of
cotitamineted drugs, which causad dsadly fungal meningltis culbreak had
Individualized, ectual knowlacdge of vietims' unusugl vilnerabliity, U.8.8.6G, §
A1 (D),

18 ARPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
MASSACHUSETTS [Hon, Richard &, Stearns, LL8, Diskict Judga]

Attornays and Law Firms
Jamea L, Sultar, with whom Rankh & Sultan was o bitef, for appellant.

Christepher R. Loonay, Assistant Unlted States Attarnay, with whom Rachaal 8, Ralllns.
United States Attorney, was on brlef, for appelles,

Before Barroh, Ghief Judge, Lipez and chard, Cirellt Judges,
Opinion
BARRON, Chief Judge.

This appeal recuires us to revislt the sentence that Glenn Chin, & formar stpervising
pharmaclat at the New England Gompounding Center ("NEGQC"), recslvad for hig
oonvictiona In connection with the aiminal Investigation Into the deadly nalionwide outbreal
of fungal maningitis In 2012 that was traced to the aompeny's shipmanis of sentaminated
drugs. Whan we last considerad Chin's sentence, we vacated and remanded it, Beq Unlted
States v. Chin, 962 F.2d 41, 60 (1st Cir. 2020) ("Ghin ['). The' Unlted States District Court for
the District of Massachuselts resentenced Chin while app[ying twe santanclng
enhancements under the Unlted States Sentencing Guldelines ("Guldelines”). U.5. Sentg .
Guldelines Manueai §§ 231,41 (0)(18){(A), 3A1.1(b)X 1) [herednafter L1.8.8.6). Chin cortends
that neither enhancement applies and thus that hls sentence must be vacated ohce ageln.

We affirm.

I,
The events at NECC have already been the subject of sevaral roported dacislons by this
Court, Wa thue will rehearse only the facts relovant to Chie's current challenge to certaln
asponis of his rassntencing, We refor the readsr fo Chin's fiegt appoal, Chin |, 965 FScI al
45-46, and to the appeal of Barry Gadden, Chin's boss at NE(_‘.‘.C United States v. Carglden,
966 F.3d 1, 7-8 {15t Gir. 2020), for a mere detalled discussion of the underlylng facts,

NECG was a pharmacy basad. In Framingham, Massaohuselts, that spediallzed In high-riak
drug compounding, which refers to a process In which non-stattle Ingredlents are sompblned
ko oraats starfle drugs that are prepared at the requast of hospltals and other healthcare
providers, Ghin worked as a lleenged pharmacist ai NECG from April 2004 to Qatober 2042,

79 In January 2010, Chin was promoted to the role of supervising pharmaeist at NECC, In
which he oversaw all drug production in NECC's iwo "clean rooms.” In the fall of 2012, a
numbar of patients who had recelved epidural injections of methyiprednisslone acetate
{"MPA”) -« a sterold for paln rellef - conlracted rare fungal infections that were ultimataly
traced back to contaminafed druge producad at NECC under Chin's suparvision. A number
of those patients died. .

A federal orliving! Investigation into NECC's practices ensued, and In connection with it
Chin was chargsd In December of 2014 with racketeering in violatlon of 18 US.C. §
1962(c); racketeering conspiracy I violailon of 18 ULB.C, § 1962(d); forty-thres counts of
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faderal mall fratd in violation of 18 LL8.C, § 1341; and thirly-two counts of violating tha
.Pedaral Foad, Drug, ahd Gosmetle Act (FDCAY), see 21 1.5,C. §§ 331(a), 333(a)." Chin ),
865 F.ad at 45, After & Jury triad, Chin was found guilly on =l counts, ¢, &t 46,

Evidence was Introduced at filal that showad that Chin was famillar with Chapter 787 of ihe
Unlted States Pharmacopela ("USP-797"), which sets farth standards governing stetlle -
compoUnding that pharmacista Hoensed In Massachusetts must follow. Evidencs Introduced
at trial alse supportably efrowed thal, despite NECC clalming to be USP-797 compliéml

Chin lnew that NECC was seliing MPA that had not been properly starllized or teated for
aterllity In accordance with USP-707, And, evidence was Intr cduuad ot trlal that showed that
NECC's clean room bacame grossly contaminated with mold end bactaria after Chin
Instructed clean room staff to Ighors cleanlng protocols, and that Ghin knaw of this
contamination,

Ai Chin's gentencing in Januesy 2018, the government, among other things, requested that
the Distrlot Court apply the twe Guidelines that set forth the enhansemanis that are the
sublect of Chin's prasent appeal The first enhancernant Is U.8.8.G, § 2BLA{X18)(A),
which Impases & two-lavel Increase In the base offenss levél of those onvited of cetaln
orkmas [l the oifanse lvolved ... the conacious of rackless Hek of death or serlotie bedily
Infury." The sscord enhancament ks LLS.8.G. § 3A1,1(0), which Imposes & we-level
fnoreasa in the base offensé level "[Ilf the dafendant knew or should have known that a
victien of the offenise was a vulnarable victim” ang an additional two-lavel Increase [f that
enhancement applies and "the offerse ifveolved a largs number of vuinerable vielims.”

The Dlistriat Court declined to apply sither enhaticement In sentenclng Chin 1o a term of
Imprisoniment of 86 months, fo be feiloweél by two yeara of supervised release, The District
Court datarmlned at Chin's fivst sentencing that the “consclous or raoklsas fek”*
enhancemeant did not apply bacalise “the avidema d[d not‘establlsh & rackless and khowing
dlaregard of a reasonable cerfainty of cauaing death or great bodlly harm.” Thie Distriot
Court determined that the “vul,ngrab]e vletim” enhancamant did not apply hecause “hera the
vistims that wers idenfifiad were the clinlos and the Rospltals who purchased the drugs,”
and "because we congtrue “vietim’ differently for purposes of senf&anclng, the anhancementa
do not apply on a proximata cause theory to persnns who warg not reclplents of NECC's
represantations” - that s, the Indlividuals wha wers ultimately halmad by Injections of
talnted pharmaneut cals from NECC, R Co

The govermmeht appaaled the sentence that the Dlstrlﬁ’ Gourt had Imposed 3 clld 30, ln
pagt, on the grovnd that the District Court en red in not appiy!ng Slthei‘ enhancemsnt

*20 On appeal, this Court rejactad tha [istriet Court's basls for determlnlnl fhit 1he
"sanselovs or recklsss riek” enhancement did ot apply. Chin'l, 068 F.3d at 53, We first
explalned that the District Gourt fafled fo conbider witether Chih q"releva nt senduet,” rather
than the nature of his "offense” alone, caried with It the risk of death or serlous bodily
Injury, Ik, at 6253, We further explalned that the District Court erred bocauss It

found that Chin did not act with a “reckless dnd knowing" state of mind in disregarding &
“reasonable catlalnty of .., death or great bodlly harm” Tha semenclng anhancamant
however, dezcrlbes the requlslie mental state using dlajunctiva Ianguage' e - )
enhancemant applies o long ag the defendant acted In spite of althara “sonsclous or ’
recldass rdsk.” U.9.5.Q. § 2B1.1{b)16)(A) {smphaq s addad), Thils, the District Coirt's’
findlng does not foreciose the possibillty that Chit's offense ; Involved the mental stete -
necessary for the enhancement's applioatlon, We. therefom vacata and remand the
‘santence for tha District Cowl [o aszess whather any of Ghi'a relaven cont!uot, a8
defined under U.8.8.0, § 131.3(z}, “lvolved ... the conscloua or rﬂrkfess rigk of death o

serious badlly injury.” Id, § 2B1.1 (b)(I_G).
idl, at 83 (omisstens n original). .

Chin | was published on the same day as Caddan, and It referanced the Cadden oplnion n
ts analysis of the "sonsclous of recklesa riak” lasue. See Chin |, 965 F3d at 52, Cadden
stnllarly vacated the Distriot Courd's refusal to apply this anhancement to Cadden and
ramandac for the court ta conslder the praper mang rea for the § 287, 1(b){16)(A)
anhansament, We explained that

the District Court ... at no point directly addressed in sen'ianclngi whethar a
prepondsrance of the avidence ... established that Cadden's refevant conduct associsted
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with the mail fravd Involyed a "congclous or reckless risk of death or serious bodly
Injury” U.8.8.6, § 2B1,1(b}(18)% Of. Unlted Slates v, Luclen, 347 F.3d 46, 58-67 (2d Clr.
2003} (conoluding that a congsious risk is ore “known fo the defendant’ while a reckless
Hsl Iz “the type of Hak that ls obvious fo a reasonable person and for which disregard of
sald risk represents o gross deviation from what & reasonable person would do*),

965 F.3d 1, 34-306.

In Ghin |, this Court also refected tha District Court's basls for determining that the
"winerable victim® enbancement did not apply. We explated in doing go that, * ftjo tome
within the guidelines' definition’ of viotim,' ‘one need not be a victim of the charged offense
80 long as ong Is a victin of the defendant's othar refevant conduct,’ * 985 F.3d at 54
(slteration in arlginal} {quoting Gadden, 886 F.3d at 35), Moreover, In Ghin ), with respect to
whether Ghin's particular conduct warrantad the snhancement, we framed the question on
ramand with reference fo commaentary In the Guldelines, Speciiically, we stated, “(we ...
leave If o tha Distrlc} Gourt in the first nstance to address, among ofher things, whethar
[Chin's] aclions were analogous to those of a fraudster who ‘marketi[s] an ineffactive cancer
Giire,' who the Guldelines indicate would terft the enhancement 1U,8.8.0, § 3A1.1 emt.
n.2" Ghin 4, 866 F.3¢ at 54,

Followlng this Court's declslons in Gadden and Citn |, Cadden was resentenced on July 7,
2021, Chin was resentenced the naxt day by the same Judge who had resentenced Cadden )
and wha had previously sentenced hoth men, -

At Cadder's resentencing, the Dlstct Court abserved thal, ad the first sentencing, It had
treated the applicable mena rea *27 standard as "not recklessness i the tott law sense but
In the approclebly stricter erimin) taw sense, raquiring actual knawledge of an tmpending
harm aasly preventabie,” But, the Distrat Court noted i ressntencing Caddan, "lift's clear
rather from the deciglon In Mr. Gadden's case that the First Clreult hias adopted the Second
Cirauit's deflnttion [in Luctey, 347 F.3d at 58-67], which I a qulie difforant definltion of
racklagsness.” The Dishict Court then quoted the deflnition of recklessness rom Lugien:

“the typa of risk that ls ebvious io a reasonable persen and for which disregard of sald rlsk
represents a gross daviation from what a reasonable psrson would do," L,,Lg:_tgn 34?’ R, 3d at’
56~ 67’ ‘

Ih assesslng whather the snhancemeant appllacl ta Gadden. the Dlsiriot Court found that
Cadden "presideld] over a “high-rlsk enterprse” at NECGC and did so

dasplte warnings, signals, ... Incomplete testing, falsifieation of diug lab
tlaaning raports, ... tha appearance of mold and other contaminants I the
olean room, and his supeiior knowlsdge of the tislk invalved]] | have to
conohde that [Cadden's] conduct did and dees fit within the definition of -
recklessness.”

The Digkict Court then applled the anharlcemenﬁ to Cadden.

Chin was resantenced by the Disitel Court the day after Cadden was. The Distdat Court
dectared In resentoncing Chin, “1 do not want {o refread ground that | coverad yesterday, ...
I nsscme fthe First Clreuits quotation of Luglen n Gadden) meant they were adapling or at
Isast embracing the Second Circult's view of how 'rechiasiness’ would be defined in this
case.” The District Court then held the "conseicus or reckiesa risk” enhancement applicabla
to Chin,

In addifion, at Cadden's resentenclng, the District Court notad that; in dight of the Flrst
Cirauit's ruling In Cadden's first appeal, ® vieims' [are] defined ... by the larger ploiure of fan
affender's] canduct as a whole,” and that "any persen who entrusts medical personnel to
Inject a forelgn substance Into theit spine by deffhition fits what ] would think, and ordinary
paoplz would think, Is a definiiien of belng In a vulnarable position,” Tha Disfrct Court then
applfed the "vulrerable victim™ enkancement to Cadten.

Al Chit's resentancing, the District Court abeervad that the *First Clreuit's] ... sxpansiva
view of whai conatifutes a *victim® under the Guidalines wag pralty elear {o me,” and that
"winerability can ... refar to ape's .., Inebilily to protect one’s self under the dreumstances.”
The District Gourt then held he “vulneratie vistim® enhancerment applicable to Chin as wel),
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1 After appiving both the "coneclous or reckless risk” and "vulnerable viotlm®
enharicamants to Ghin, fhe District Gourt determined that Chin's tota) offense Jevel was 34,
Glven that the District Court determined that Ghin's Griminal History Category was |, the
District Court ealeulated his Guldelines Sentencing Range to be a term of Imprlaonmant of
161188 months. The Distriat Court thereafter Imposed & 126-montht term of Imprisonment
and two years of suporvised release, Chin timely appeals, "[W]e review the Distriat Courl's
factiinding for dear error and afford die novo sonsldsration to fts Interpretation and
applioation of the sentencing guldelines, ” Chin.}, 966 F.3d at 50 (quoting umm.amﬁ v
Benltez-RBeltvan, 892 F.3d 482, 465 (1st cin 2018))

I
Wa start with Chin's challenge to the District Court's ap‘npliaatlon of the two-Javel
snhancement set forth Ih *22 U.8.8.G, § 2B1.1{b)(16){A). We are not persuaded byit,
. A ; _ .

2 Chin first arguas that the Distriet Gourt arrad In Interprating § 261, 1(b)16)A). He
gontends that |s 5o hecause the Distriet Court hald tha enhaticement fo apply so lohg as
thare ls proof that the cifense, Including the defendants relavant conduct, Involved u ifsk of
daath or serlous bodlly infury of which tha dedendant should have bean aware and thus to
apply evan I the absence of proof by a pnepondarance of the evldenne that tha d afendant
In faot knew of that risk. ‘ : .

Ohin contends in support of that argument thét the District Court based its "should have
known” interpretation ¢f the enhancemsnt solaly on our invosation In the course of
canafrulng thet same provision of the Guidalings in Cagden of the Secand Clréult's decision
in Luglen. He goes on to contend, hawever, that "t ls not at all clear from this Court's ‘G- -
cltation to Luclen that It was adopting that par ticular deﬂnltfen of 'rackloss rlsk e

Chin further argues that, given that we did nct hold In m that Lg_jg_g wntm!s, we must .
constrye the enhancement afash. And, he contends, by virtuw of they yse of Ihe ward .
“reckless” in § 281, 1(b){18}(A), the sniiancement Is proparly ccnstﬂzed o raqulre proof 1hat
& dsfendant was aware that his refevant conduct In cammlltlng his oﬁense creamd a tisk of
death or serous bodily injury and not merely ihat he should have known of Jhat tisk, Me
than contends that, In dansequencs, lhe enhanceément nannot ke appllad to him, because
the government did not prove by a pr eponderarma of the evidence that Chin was aware of
any such risk In angaging k the conduct ralavant to'hls offense.” P

Wa ngree with Chin that the *Of.” citation to Luclen n our Cadden declslor'm, 213715 F’.Bd‘at 34
35, does not resolve how this enhancement must be consirusd, We did hot have acoasion
in Cadden to address the meaning of the word ‘recklesa” In: the enhancement. Our fools
thete was solely on the District Coirl's fallure to address Cadden's "ralevant conduet” n
applying the enhahcement as § 1B1.1 emt. n, 1{[) of the Gu[clellnes toquires, given-that the -
Distrlot Court appeared to foous ln assessing whother s enhancement applied on the -
naturs of the offenses of which Cadden had been ¢onvigted, See Cedden, 963 F.3d at 34;
5.8.6, §181.1 smt. n.1) (definlng "offense); [d, § 181.3(a}{1}{A) (setling forth "relevant
eonduct? for purposes of computing base offense lovel, offense charagteristios, and
adfustments). But, even though Cadden’s Invocation of Lugian la noi cantrolli ng ofthe
quastion presenied here, Wa nohetheless conclude ihat the enhancement s bast constried
ae Luclen construad it.

Tha Guideline refers to a “consclous or, reckless rislc "8 &G & 2B1 1[1:-}(18}(#&)
tamphasls gdded), (f we were lo read "reokiess" In this Guldeiine ltself to mquire @
defendent to he aware of the riak of death or substantial bodily injury, a8 Chin contends we
must, tha use of the words "consclous of” in that saime Guideline would be superfiuous,
See Unltad Slates v. DeLuea, 17 F3d 6, 16 {19t Gl 1994) (* A words and provisions of
stafutes are Intended to have meaning and are Lo be given effect, and no construction
should be adopted which would rencler statutary words or phrases meaningless, redundant
or supeffiious,’ We think that this principle Is fully applicable to the sentenclng guidelines

M {internal eiations omitted) (quoting Lamara v Iyeg, 977 F2d 748, 74617 (1st Cir,
1992)})

3 *23 Nor can this redundancy be avoided, as Chin suggests, by "requiring the
government to prove, 4k the very least, what amouis to williu] blindness” to prove
raclkinssnaas, "Wilitul biindness serves a5 an altérnats thaory on which the government

may prove knowladge.” United States v, Parez:Meldndez, 569 F.ad 31, 41 (1et S 2010},
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In construing the Guideling to requlve proof only that the risk would have bean obvious to a
reasonable person I Chin's posltion, we aligh ourselves not only with the Second Clroult
deolslon In Luclen, but with the Ninth and Tenth Gireults too. Seg Unlted States v, Masatas,
642 F.3d 1315, 1821 (108 Clr, 2011) ("[A} defendant's conduct involves a conscious Hek [f
the defendant was subjectively aware that fils or her conduct oraated & risk of serious
bodily infury, and a defendant's conduct involves & rackless risk If the tisk of bodiy Injury
would have been obvious to a reasonable person.”); Linlted Stales v, Johensson, 249 F.3d
848, 859 (9th Clr. 2001) ("Wa do not believe that a defendant can escape the application of
the setlous risk of injury enhancement by claiming that he was not aware that Hle conduct
creatad a gerious righ, that Is, e defendant does nat have 1o subjectively know that his
conduct created the rlsk.”), And while Chin is right that two courls of sppaals have ruled to
the contrary and Interpreted § 281,1(k){16)(A) to require actual, subjecﬁvé awaraness of a
risk, sea Unlted States v. Mabsln, 904 R3d 580, 538 (7th Cky, 2018); Unltad Slates v,
Moo, Ing., 143 F.8d 1085, 1098 (5t CIr. 1998}, nelther of thosa couris axplaing how that
interpratabion aceords with tha snhancement's use of the words "aohsclous or” bofore
“reckless.” Bee Johansson, 249 F.3d at 858 ("Our concern with the Elght Clroult's
Intatpretation of recklass' [in Metord) .. fs that thera [s no méaningful dstinotion hetwean
an offense that involves the 'consclous’ sk of jury, and an offange that Involves the
'rockleas’ ek of infury, If under either prong the defendant must have beer aware of the

riak In the first place.*); accord Massiaa, 842 F.3d at 1320-24,7

Chih does polnt out thet, although naither § 281.1 (h)ﬂé)‘(A) nor lts application notes define
the laim "reckless,® a definitlon of that word doas appaar elsewhere Inn the Guldelines, He
then arguss that we thus must apply that deflnliton of *reckiess” here,

Chin has in mind the definition of “reckless” thal appears In e apphoatlon kotésto the -
Guidaling that concarns involuntary mahstaughter, Ses U.8.58.5, § 241.4. That Guidstine
aats diffarent base offanse levels for veluntary manslaughter depending on whether "the
offense Involved arlminally negligent conduct; or ... the offanse Involvad rackisss eonduct:
or ... thg offanse nvolved the reckdess oparation of o means of tanspartation.” Id, The
applioation hate to that Guidellng, In tuen, defines “rackioss” as follows; ' ‘

"Recklass” mesns a situatlon In which the defondant was awate of tha risk
created by his conduct and tha rlsk wae of stch 2 nature and-degies that to
*24 disregard that nsl constituted & groks deviation from the standard of
cave that a reasonable person would exarcise Ib such & situation.

d, § 2A1.4 omt, .1, The applicatlon note also explains that * Teldminally regligent’ means
conduct that Invoives a gross deviation from the stahdard of care that a reasonable pérson
would axerclze under the ciicumstances, but which s not recklass.” Id,

But, the appllcation note that sets forth this definifion of "reciless” In sornection with the
Guidellne that cohcerns Involuntary manalaughter doea not purport to apply throughout the
Gulidellines. Not does It even purpori fo apply ke the Guideline at issue hate in partdcular,
which appllea to fraud and cartaln rslated offanges, Thus, the appiication note does not, by
fts terms, require us o apply the definition of "reckless” that it sals forth bere.

Moreover, It s problematic io apply that definition here as a textual matier. The definition of
"recklass” In the Invaluntary ertanslaughter Guldeling refors to a “isk.” Bee 1,8.5.6, §
2A1.4 omt. n, 1, Jils thus hard o see how that definition could have been Infended to apply
to this Guidsline, because this Guldaline tealf uses the word *reckless” to modify the word
“risl.” No stich awkwardness arises Linder the Involuntary manslaughter Guideline; it uses
the adlective "reckless” to descrlbe a defentant's goddust ~ aither “reckless conduct! or
“reokless oparafion of a means of (ransportation,” U.5.5.G. § 2A1.4. See Masstas, 842 F.ad
At 1521 (abserving the distinction between the two Guldelines' respactive uses of “‘reckless
conduct” and “rockless iisk"); Johansson, 248 F.3d at 859 {“The Guldeline describes &

‘racklass rlel,' not a rackiess disregard of a known risk.").2

Chin separataly arguss that -~ the definltlon of "reckless” elsewhere In the' Guldelines asida
-« the tertn as It appsars in the enhancement at lasue here Is best construed o requlre the
deferdant to be awara of tha risk of death or serlous bodily injury, He relles for this
contention in part on other lnstancas in which recklessness has been defned to requird a
defendant's subjective awarenass of a rsk. See Volsing v, Unlied States, 578 1.8, 586,
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8b4, 698, 130 5.0t 2272, 195 L.Bd.2d 736 (2016) (describlng rackless conduet as "aels
undertaltan with awareness of thelr substantial sk of cauging injury” and "wilh conscious
disregard of a subslanilal risk of hanm™; Fapmer v. Brenaan, 511 U8, #26, 838-37, 114
8.0t 1970, 128 LEd,2d 811 (1994) (“'he ofiminal law ....generally %28 permits a finding of
recklesshass only when a person disregards a sisk of harm of which he Is awara.”.

4 & But, in those ihstances, the tetm deﬂnsg the méns rea slamaent of a crimingl:
oifense, see Volsine, 579 U.S, at 691, 136 8.0t 2272; Farigr, 611 U8, at 636~37, 114

8.Ct 1970, which must ba proved beyond & masonabla datibt, 3 Mere, howaver, the term
appears [n a serdenclng enhancement, whick is subject only to the lower preponderance of |
the evidence standard that aiso applies I the olvll contaxt Beg Mﬁt@, '
Herndndez-Negrén, 21 Fdth 19, 26-26 (1st Cir, 2021), Thus, tha examples of ‘teckdoss”
baing glven the strioter meaning an which Chin reliss fall to show that this Guideline s best
canstrugd to incoporate a meaning of “reckleas” that ls used to define an elamentof 8
ctima,-rather than a maanlng of reckless” that s tradltlonally used In the eivll conlgxt, whlch' ‘
I the one the Secend Clroult sttributea to It In Lucler, 247 F.ad at 58-5?_§§g§@f§ggiu§k -
Q0. of Am. v, Buiz, 551 U.8, 47, 88, 127 8.0t 2201, 167 L.Ed.2d 1045 (2007) {(*While the
term reoklessness is ot selfedefining,’ the cammeon law has generally undarstond It In the -
sphers of sivil lability as conduct viclating an objcsctfva atandard aolicn snitalling 'an
unusitably high rlak of harm that ts elther kiown or so obvious that It should be. knowin, .
(quoting Farmoat, 511 U,8, 4t 836, 114 .Gt 1970)); see also id. at 68 n.18, 127 8,0, 2201
{"Unltke ohvil recklesaness, orlminal tecklesanass also requliea sublective know[sdga on the
part of tha offender.”),

We ¢ not mean io suggest that the word “vaokloss® in & Guideline nacessarily Incorporates”
the tradltiona) sommon-law understanding of the term In the clvil ontext. But, glven the use
of the words "conaclous o recidess” to mcdil’y nsk Ing BB, 1(b){18)(A}, lhe text raqulres us\. ‘
to construe "reckloss” hare to refar to that. stanclard L . . s

B .

6  Chint srgues In the altemative that the record falle to shdw by a prébérideraﬁcé of the '
evidence thal his relevant conduet satisfiad 1he oljective standard Fdr"r‘ecklessngas, svanlf .
that stantrd Is the applicable one under this Guldeine, Specifically, he contends that -
“Iwlhile [he) was awara thal there wers daficlencies n testing and the. éonditlon oftha . .
compounding lab ..., It would have required rank speculation fo forasee thiat those .
shorteormings wau[cl causa the vials of MPA fo bacome ocsntam]nated with fungus, Ieadlng
o d scourge of serlous liness and death.” We are not persuaded: - .. ..

T The District Court did not expressly set ferth findings about the naturs of the risk of
which Ghin should have been awate from his relevant conduct In commiltiing his offense. . .
Howsver, we may ook to the racnrd of the sentencing hearing i ascartain the Drstrict .
Court's raasoning. Gf, Unlted States v. Montero-Montara, 817 Fad a6, 37 {1st Cir. 201 )
("To ba sure, a sentencing courl's raffonale sometimes may le. Infiarrad frorm-the sentencing
calloquy and the partles’ arguments (oral or writtan) In connecilon whh sentencing."). '

2 Notabiy. before applying the § 261, 1(13}(16)(/3\) @nhanoement io Ch[n, the Dtst:ici Gourt
explained that ft “d[ldj rot want to refresd ground that [i cuverecl yesterday.” it e thus
svident thet tha District Court was ralylng on the same rationale for applylng this
anhencemant to Ghin that It had relled on tha day befora [n applying the enhancament to
Cacldon, And, at Caddet's resentancing, it had explained thet the enhancethent applied fo
Cadden basause Caddan “presideld] ever” a "high-rak enterprise® at NECGG « »

desphta warnings, signals, ... incomnplete tosting, faisifica;ton'@f‘ drug fab .
cloaning reports, ... the appearance of mold and othier contaminants n the
clean room, and his supetler knowledge of the sk involved, - '

Of course, tha record in Chin's oase must provitde s’uppaﬁ for the Distrlot Court's dactsion ko
apply the enhancement to him based o this same ratfonale, But, reviewing ihe District
Court's facinding for clear ereor, Chin & 968 Fad ai 50, we conclude that the record here
suppottably shows that Chin knew in 2012 that NEGC's clean room was grossly
contaminated aftar his staff's fallurs to adhare to aloaning pmtocols ‘that he knaw that
NECC was seliing MIPA thel was not properly sterllized or tested for stetillty desphs
claiming thet i was USR-797 compllant, and that he instiicted NECC technidans to _
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milslabel untosted drugs with the lot numbers of older lots that NECC had tested. And, as
the government polnts aut, the record alse supportably shows that Chin was required to
follow USP-797 standards, the purpose of which “is to describe conditions and practjces to
prevent harm, including death, to patients that could result from ... misroblal contamination,”
Thus, the District Court did not elearly orr In finding that Chin should have been aware of
the rlsk of death or serfous hodly Injury that his conduct In commiiting his clfense posed,
glven the svidence supportably showlng that he breached USP-797 standards that exlst in
part to "prevant ... death ... to patients.” "

n.
8 D We nextaddress Chin's contention that the District Court arred In applying an
anhancemant to his sentence thal provides for & two-level Inorease "JiJf the defondant knew
or should have known that a victim of fhe offeniss was & vulnetable viotim." L.8.8.G, §

3A1 .1(b){1 )4 Tha applisation nots further explains hat the snhansement “applies to
offanses ivolving ar unustealiy-vulherable vistim,® Jd, § 3A1.1 umt, n.2. To apply the
“vulnerable victim" entancement, "thé sentencing court must determine that (1) 'the viatim
of the crime was vulnarable, that s, ... the vietim had an impaired capaclity ... to datect or
prevent crime;" ' and (2} 'the defendant knew or alould have known of the victim's enusual

vulnerability. " United States v Stalla, 591 F.dd 23, 20 (1st Gir, 2008) (tuoting Unlted
Stales v, Donnally, 370 R8d 87, 92 (1st Clr, 2004)),

Chin doas not dispute that the patients who were adminlstered NECGO drugs are "viclims” In
the relevant sense. See United States v, Bradley, 644 F.3d 1218, 1288 (¥1th CIr, 2011)
(roncluding thal "reciptents of recycled biood-derlvatives are ‘uinerable viems' * whare
awner of pharmacatitical *27 wholssalevs fraudulent bilfing seheme caused AIDS and
hemopitila patients to be treated with reoycléd blood derivatives); United States v. Milsteln.
401 F.3d B3, 74 (2d Cb. 2008) {affitming application of “wilnerable victime” enhancament
whare defendant “distribute[d] eounterfelt and misbranded drugs to dectors, pharmacists,
and pharmaceutical wholesalers, knowing that those customers would disbibute the drugs
to warrieh with fertiifty problema and to Parkinson's disease patients”); sea.also Unlted
Slates v, Sy, 130 F.3d 844, 856 (8th Chr. 1997) £1A] physiclan's patients can be
vietimized by a fraudulent bllling scheme directed at insurers or othet health care
providers.”). But, ha stll argues that nelther prong of the enhancement is satlsfied here.
Raviewing the Distrlet Court's factlinding for clear arror and its Interpretation of the
Guldslines de novo, Ghin |, 965 F.3d at 80, we do not agree,

A,
Chin contends that the victims here - 1e., the patlents harmsd by contaminated NECC
drugs ~ "werg not 'unusually vulnerable' * merely because they were msmbers of g
genere olass of all medical patients,” He further contends that sudh a finding would be
incongistent with tha Intent and purposa of the Guideline, which he saya Is meant to punish
"defendants who sxplolt the particular weuknesses of soclaty's mest vulnerable members,”
To the sxtent Chin contends that the Distict Court arred in its Intetpretation and applleation
of the Buidaiine, we disagres undar de novo review, To the axtent he challenges the Distrlct
Gourt's factual fincing that the victims at lssue were In fact “unusuatly vulnerable,” we
discern no claar ertor ‘

The District Caurt did not find, a8 Chin suggests, that these victims were unusuaily —
vulnerable merely because thay balongad to "a genetls class of all medleat patfents,”
Rather, the District Court supportably found that thay were unusually vulinerable hecause
thair pain led them & “entrust madical perscnnel to {nfect a forelyn substancs into their
apine(s)," recognizing that "ulnerabliity caty equally refer to one's ... Inabllity to protect one's
zelf undar the circumstances.” Applying the enfiancement based on particularized class
characleristics such as thase Js consistent with awr precadent. Although we have sald that
the senteneing coutt should focus “on the vietim's Individual characieristios” in applying this
enhancement, “above and boyand mere membershi Iy a large class,” see United Stales v,
Feldman, 83 B,3d 9, 18 (sl Gir. 1998}, we have also made clear that "thls I8 [n no way a
fixed rule,” Linited, Sfates v. Glll, 99 Fad 484, 486-87 (1st Cir. 1988). Indesd, “in some
cases the Infarence (o be drawn from the tlags characteristlcs may be so powerful that
there can be Jifle doubt about unuaual vulnserabiiity of class members wiihin the meaning of
saction 3A1.1." |d, at 487 {cling Unifed States v. Echevaria, 38 F.3d 175, 180-81 (2d Gir,
1994) (upholding enhancement as applisd to Unlisehsed dootor based on group
detarmination of winerabllity of medical patients}, superseded by requlation on ofier
grounds as stated In Unfled States v, Hugsay, 254 F.3d 428, 433 n.3 {2d I 2001), and
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Lnlted Slates v. Bachvisky, 048 Ead 722, 736 (5th Clr, 1991) (same, as epplied fo
physlolan making false dlagnoses)), Thus, reviewirg de nove, wa conclude that the District

Couret did not arr In interpreting the Guldeline,

Nor do we flnd any elear error In the District Court's applleation of the-Guldafine to Chin,
Indeed, we have upheld the appllcation of the anhancamant In'similer circumstances! [y
Stells, we held that victims' “llnesses” can dlsl!ngulah tham from “28 members of the
"‘geneora) public’ for purposes of the vuingrablo-victim-enhancement, Insofar as their nead
for medication vitlates thelr abillty fo "help themselves” or “to detect or prevent agalrst the
frelovant ham]. 501 F.3d at 30 ¢quoting the sentending courl's findings), Gf, Bradiay, 644
F.3d at 1288 (cohcluding that victims “ware vulnerable due ko thelr medical condition -
AIDS and hamephila®); Milgteln, 401 F.ad at 74 {cancluding that "women with fertility
problems and ... Parkinson's dissase patlents” constituted vulnersble victime). tHere, the .
patients receiving MPA Injesflons Into thelr spine were in 8 similarly ‘unusually vulnerable
posltion, gae U.5.8.0, § 3411 cmt. n.2, by virtue of thelr physlcal carad!tlan ang tha
slrsumatances of the procedire, Thus, we dlacarn no errot in the Distrfct Courts appﬂeat{on

of the enhancemant. L .

10 Ghin also argues that the recerd falls o show that GRin knew 6¢ should have knawn
of the victims' unusial vulnerabllity, In support of this contention, Chin appears to argue that
the "knew or should kave Knovn” recuirement In § 341,1(R) per sg procludes the
anhancement's application fo him hecause he waa mera!y a supptier of medical pmducts to
haalth oare faclffles and thus stood at a remove from the, pallents» who wers harmad by the
contaminated drugs that NECC compounided, But, Insofar as Chin ln prasslng this .
contention [s making & legai grgumant about the nraper cunatructlon of he Guldeline; auch
that our review Is de nove, see ChirLl, 965 F.3ch at 50 wa must rejeot”tha content]on '

Mothing I the text of the provision supporls the per se exclusion of mﬂd{cal-suppilem.

Thug, nothing In the text bars the application of thé erthancement to a médicat suppllarwhe - - -
knew or should have known that he was distriblting unsefe drigs that wouid ba used by
vulnsrabie patients, See Bradiay, 644 F3d at 1289; Milsteln, 401 F.3d at 74; sep alsg -

Unlied States v; Moran, 778 F:dd 942, 952-53, 97879 (11th Cir-2048) {epplylrig

"ulnaraide vietim” enhancement to defendant SO of medfeal fecility who was nof tirectly
Invalvad in patlent care), Rathar, the text marely provlc[es thiat the enhancsment applies i
an offender who "knew or shauld have known that a vietim of the offense Was a-vulnerable
it U5.8.6. § 3A1.1(L). -

11 Chin next arguas that the snhancement may not be applled to him by refetancing the
application nate to it. The applisation note explalng that "Tike adjustment would apply, for . -
example, In a fraus vase In which the defondant marketad an Ingffagiive sdhcer cure,” -
1.8.5.8, § 3A1.1 emt. n.2, Chin contends that, In additlon tothe fact that he'was not
hirnaelf “a haslth care providar,” he also Is not analogous oa ftaudstar whe marketed af
insifective sancer oure, And thal is so, Chif contends; becaitse NEGE hed previously sold -
lots of MPA without incident, and the-racord fails to show by & preponderance’of the.
evidenos that he *knjehy that any of the diugs he' o mpoun_cled were contaminated.” He
thus appears to be contending that, abssnt a showing by & praponderance of the ovidence
of Il Intent 1o defraud the victims, there can be no ﬁnding that Ghm Hnew or should havs
krown that the vlctlms ware vulnerable, :

But, aven If wa understand thls argument to be a centention atrout the- properway to
consteue the Guldeling, sush that our review is de novo rather fhan for dlear ey ror-GRILL
9645 F.3d at 50, we refect It, The text of the Guldellne: pmvlc[es no basls for uonc[uding that
the "kniew ar should have known” standaid may be satisfled only by a findifig that the
detondant intended to defraud his victims, Nor does *#3 the appilnaliah’ note, In giving an
example of how tha Guideline could be saflsflad, puiport o sugyest thatthera Isa
requirernent to prove an tent to defraud, Inatead, the Guldeline merely roguires that It be
‘shown by a preponderance of the avidence that, In enga'glng in the conduct relevant to his
offahse, Chin knew or should have knowr: thal vulnerable patlents would be uslng the
unsafe drugs he prnduced at NECG,

12 Flnally, Chin appears to be arguing that, aven [f the Guldeline may be appled to a
madical suppller whe was not defrauding patlents, the Distrlct Gourt clearly arrad in fnding
that he "knew ar should have known” that the victims were vulnerable, Here, hle assertion I
that thers is an absence of record evidence of his Individualized knowledge of both who the
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snd users of NECC drugs would k_)e' and that the drugs that NECC shipped were
pontaminated, But, we cannet agrea, '

The Distriot Court supportably found that "[ejvidence introduced at trial, naluding Internal
NECC emalls, brought home the cartanty that Chin and other of the coconspirators wera
fulty aware of the riska Involved In the distribution of defective drugs.” Chin's resume
advertlsed hls "[Knowladge of USP[797," and the flrst sentenca of the Introduction to
UBP-797 rgads, [f]he objective of this chaplar Is ko desciibe condltions and pracilees to
pravent harm, Including death, to patients that could result from ... microhlal contamination
o Antl, Chin himself concedes In hls brlef to ug that he "was aware that thare were
deficlencles it testing and the condltion of the compounding lab and that all the USP-797
protocols were nat being strietly adherad to." Indead, evidence was presented at irial that
tended o show that Chin wes aware of the particularly grave risks assoclated with Injecting
oontaminated medication ko a patlent's spinal fluld, as opposed to other routes of drug
adminlatration. & Thus, the District Caurt <id not clearly err In conofuding that Chin knew or
sholild have kriown that downsfream reclpients of MPA from NEGG wers particiary
vulnarable, ‘

v, ' ' ) .
Far the foregoing reasons, we affitm Chin's seritence, '

All Gitations

41 FAth 16

Foutnotes

1 Chin does also palnt to the Eleventh Circuit's declslon In Unitad States v.
Matoos, 623 F.3d 1350 (11t Cir, 2010), which applled the anhahcemant on
the ground that the sentanclng court had "Hound} that & trained nurse, such
a8 [the defandant] ..., would be well awars® of the tlsks associated with her
criminal activity, i, at 1371, But, as the government observes, this standerd
mare closely resembles a shauld-have-linown standerd than an actual
ewarenass standard, Moreover Insofar as the Eleventh Clreuit meant to
ambrage an aciual-awareness-of-rlsk requirement In Mategs, saa )d, (the
Guldelines provislon focuses an the defehdant's disregard of risk™), it, too,
made no attempt o explain how such a raquirement could be reconefled with
the Guldsling's text.

2 Chin draws oy attentlon to & aase in which this Court rafiad on the definition
of "reckiess” from the nvoluntary mansfaughier Guideline when interpreting a
third Guideline's use of that word, Sge Uniled Stateg v. Ganero-tHermandez,
643 F.3d 344, 348-80 (tst Cit. 2011). There, this Court was tasked with
Interprating a Guideling that provided for an increased offense leval "if the
dafendant rocldessly created & substantial risk of death or serlous bodlly
injury to another persen In the course of fleeing from & law anforcament
offlcer,” .8.5,6. § 3C1.2, whose appllcation note expressly imported the
daftnltton of "reckiess™ from the Guideline on Inveluntary mansiaughter, jd,
omt. n.2i see algo Carerc:-Homdndez, 643 F.3d at 348, But, even satfing
aside the fact thet In that case - unlike this one - the Guldeline in quastion
axpressly meorporatad the definltion of “reckless” get aut in the application
nofe to § 2A1.4, Carrero-Hemdndez Mustratas why the text of Chin's
anhancement compels a different construaion of the word "recldess,” The
provislon at issue it Carrere-Herndndez, lka the Involuntary manslaughter
Guideline, used "reckless I" to describe how an offender engaged In risky
aonduct, Ses UL8.5.G. § 3C1.2 {'If the defendant recklessly created a
gubstanlfal risk ..."); Id. § 2A1.4 ("If the offense Involved reckless conduct ..."),
By conteast, as we have sxplained, “teckless” In § 2B1.1{b)(16}{A) describes
expressly a *rak,”" not the way an offender conducted himself with respect to
that risk. Sae Jd. § 28°1.1{b){18){A).

3 Farmer waa a clvil Blvena action In which the Court held that “dellberate
Indlfferance,” for the purposes of defining a viofation of the Elghth
Amendinent, see Hellng v. Meklnngy, 809 U.8. 25, 32, 113 3.Ct, 2478, 126
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L.Ed.2d 22 (1898), required actual knowledge and disragard of a risk, rather
than merely an objective risk. 611 U3, at 837, 83940, 114 5.0t 1670, The
Cotirt explained In so hokiing, howaver, that It was *adopt{lng]” what It aallsd
"subjective recklessness aa used in the arlminal law," Jd. at 839-40, 114 8.Ct
197Q, . '

4 U.8.5,G. § 3AL(b)2) provides, [T (A) subdivision (1) applies; and {B) the
offensa involyed a large number of vulnerable victims, Increass the offense
fevel determined under subdivizion (1) by 2 addifonal levels,” The Distat -
Court applled this enheancament at Chin's resentenclig. Chin doss not argue
that the Distrlct Coutt etred In applying the additional enhancenient In §
3A1.1(bY2) If the District Court propetly applled the enhancement In §
3ATA(BY1). - . ‘ .

3 An NECG compounding technlclan testiflad that Chin, when tralning him In
. clean-raom sanltafion practices, “straséed that with the injectable druga

fthera] was sven mors a need lo be vighan In torms of cleanliness bacause
you're bypasalng the Immune system, basivally Infecting i Hght Into the
corsbral spinal fluld, whatover it is, and W's going to go stralght up into thelr
braln.” Adcitionatly, the sesond sentence of the Introduotlon to'USP-787.
axplaing that "[clontaminated [sempounded sterlle preparations) are -
potentially mest hezardous to patients when administared Inte body cavities,
oefitral n2rvous and vasoular systems, eyes, and folnts and whan usad as
baths for live organs and tissues.”.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CRIMINAL ACTION NO, 14-10363-RGS
UNITED STATES OF AMERICA
Y.
GLENN CHIN

MEMORANDUM AND ORDER
ON FORFEITURE OF PROPERTY

Febrﬁary -és, 2018
STEARNS, D.J. -

‘Following Glenn Chin’s conviction for mail-fraud racketeering,
conspiracy, mail fraud, and violations of the federal Food, Drug, and
Cosmetic Act (FDCA), the government sought the forfeiture of the entire
$611,774 that Chin was paid in salary as a pharmééist at New England
Compounding Center (NECC) between 2006 and October 2012, when NECC
ceased doing business. See Dkt #1391 (Motioﬁ for Order of Forfeitare). Chin
filed an opposition, see Dkt #1423, and the coﬁrt heérd- oral argument on
February 15, 2018.1 For the reasons to be statéd., the government’s motion

will be allowed in part.

* In that same hearing, the court heard argument on the government’s
Motion for an Order of Restitution. See Dkt # 1400. The question of
restitution will be the subject of a separate Order.

APPENDIX B
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The government is correct that a forfeiture in this case is virtually
mandated by 18 U.S.C. § 1963, See Alexander v, United Statéé, 509 U.S. 544,
562 (1993) (noting that “a RICO conviction subjects the violator not only to
traditional, though stringent, criminal fines and prison terms, but also
mandatofy forfeiture under § 1963.”). The court also agrees that Chin’s
salary, paid for hié work as NECC's Supervisory Pharmacist duriﬁg the
period of time in which NECC was operating as a criminal enterprise, is
forfeitable. See United Stdtes v, DeFries, 129_F.5d 1293, 1313 (D.C. Cir. 1997)
(holding that salaries received bjf former union officials after their tampering
with union elections were éubjéct to forfeiture because “but fér the elections,
which the district court found 1:6 be tainted by 'appellants’ racketeering
activity, they would xiof have receivéd their salaries.”). Here, but for Chin’s
participﬁtion in conduet “tainted by . . . racketeefing aétivity,i’ he would not
have earned the salary that he did from NECC. See United States v. Angiulo,
897 F.2d 1169, 1213 (1st Cir. 1990) (endorsing the “bﬁt for” test). |

Where the court parts company with the governmeﬁt is over the
proposition that NECC operated as a criminal enterprise from its inception,
thus exposing the entivety of Chin’s earnings from 2006 through 2012 (the
statute of limitations pefiod) to forfeiture., As T observed at Chin’s sentencing

(and at the sentencing of codefendant Barry Cadden), the weight of the
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evidence, as corroborated by- an analysis of the jury’s ;ferdict, is that NECC
originated as a legitimate business, but undef mounting pressure to
maximize profits, degenerated into a criminal enterprise in March of 2010,
and operated as such until its collapse in October of 2012.2 Consequently,
only the salary that Chin received during that period of time falls within the
precincts of forfeitable gains.

Acéording to the government’s calculations, as corroborated by Chin’s
tax returns, the total of Chin’s potential salary exposure can be calculated as
follows. Chin earned $171,837 at NECC in 2011, and $163,805 during the
ten months in 2012 during which NECC remained viable. Chin was paid
$165,531 by NECC in 2010 (at 2 monthly salary Qf $13,794'.25). Prorating
2010 over ten months from March fo Dece_m.b.er vields $137,942.50.
Combining the three figufes {$137,042.50 + $171,é:37 + $163,805) yields a
total of $ 473,584.50. | |

Chin advances three arguments in support of a lesser amount, The

first, and most radical, is the contention that he should only forfeit the

2 As I noted in a separate order, see Dkt # 1433, correcting a dating
miscue on my part at Chin’s sentencing hearing, “[a] RICO enterprise is
defined by a minimum of two related predicate acts occurring within ten
years of one another, Here, in Chin’s case, as in the Cadden trial, the earliest
predicate act found by the jury is the fraudulent mailing of March 25, 2010
(Predicate Act 69). All parties agree that the enterprise [thereafter] endured
until the shuttering of NECC in October of 2012.”

3
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portion of hié salary a.ssocia'ted with the specific shipments of drugé the jury |
found to have been part of the ruail fraud scheme, See Chin Opp’n, Dkt #1423
at 5 (arguing that “a reasonable method” of calculating forfeiture would be
“to determine what percentage of NECC’s gross revenues” during the
racketeering period “was comprised of products tha*f were tainted by the
fraud proved at trial, and find the forfgiture amount to be the corresponding
percentage of Mr. Chin’s compensa;tion for that period.”),

There are legal, as well as conceptual difficulties, with this argument.
As the government points out, 18 U.S.C. § 1963(a)(3) provides for the
forfeiture of “any proper'ty constituting, or derived from, any pfoceeds which
the perﬁon obtained, directly or indirectly, from racketeering activity.” In
Chin’s case, the enﬁre .salary.he earned at NECC during the relevant time
period constitutes “proceeds .+ . obtained, directly or indirectly’.’ from his
participation in the racketeering enterprisé. Moreover, as a practical matter,
there is no realistic means of calculating the actual value added by Chin to
any specific batch of drugs shipped by NECC. |

Chin’s second argument is that his gross salary is an improper starting
point for any calculation of a forfeitable amount because it includes

payments for federal and state taxes, as well as other benefits, that were

deducted from his paycheck. The government counters (accurately) that
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First Circuit pfecedent generally hoids that forfeitable pro'céeds in a RICO
context are to be measured in gross, rather than net, terms. See, e.g., United
States v. Hurley, 63 F.3d 1, 21 (1st Cir. 1995) (rejecting defendant’s argument
that “proceeds” means “net procééds” or “net profits” under § 1963 (a)(3)).
This precedent is consistent with Congress’s intention that RICO's forfeiture
provisions be “broadly interpreted.” Id.

The “gross préceeds” approach is further supported- by the obvious
difficulty involved lin calctﬂating “business expenses” in the mine run of
RICO cases, in which the enterprise is constituted from the outset as an
illegal entity for which, deliberately, no accurate records are kept in order to
conceal the underlying activity from law eﬁforcemgnt. NECC, however, i_s an
exception. The company was no_f initially constitoted as an llegal enterj;;riée, :
and it kept detailed and accurate records durinlg its corporate existence.
Consequently, it is no difficult matter to segregate the portion of Chin’s salary
that was deducted for federai and state taxes , health benefits and retirement
accounts. Notsurprisingly, there is support in circuit éase law for using a net
approach where the relevant figui*es are readily ascertainable, See United
States v. Genova, 333 F.3d 750, %61 (7th Cir. 2003).

A recent Supreme Court re%:ent ruling, Honeycutt v. United States, 137

S. Ct. 1626 (2017), offers important guidance, Honeycutt stands for the

1 I
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proposition that a RICO forfeiture is to be “limited to' property the defendant
himself actuaily acquired as the result of the crime.” Id. at 1635. As the
government points out, Honeycuit makes clear that property “received” can
include benefits obtained “indirectly” from a RICO enterprise. See Gov'’s
Reply, Dkt # 1432 at 5 (“Fbr exaiple, if a criminal participated in a fraud
scheme and the victim paid the criminal’s mortgage or car loan for him, the
value of that payment would be ill-gotten' gains that the criminal obtained
indirectly.”). Consistent with this reasoning, the portions of Chin’s salary
that were deducted to cover health care benefit payments and retirement
account contributions constitute property “obtained” indifecﬂy by Chin
because he was their ultimate beneficiary. | |

The money de'ducted from Chin’s sa}ary as fedéral income tax
payments do not, howéver, fit within this analysis. The counter-argument,
made by government counsel at the forfeiture heaping, that the federal tax
deductions were paid for Chin’s “benefit” (presumably because in a larger
sénse he ﬁnd his family Wére recipients of government services), is not one
that most taxpayers, however zealous in their filings, would find compelling.
While there may be a flash of civic pride in paying taxes, it is difficult to see
how money paid into the U.S. Treasury can be characterized as proceeds

“obtained” by a defendant, Thereis also a double counting igsue arising from.
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_i:he fact that forfeited proceeds escheat to the ;I‘l'eaéury, meaning that Chin.is
being asked, in effect, to pay his taxes twice.3 These two considerations lead
me to conclude that Chin’s federal income tax payments should be deducted
from the forfeiture figure.4 |

According to Chin’s tax returns, his tax bracket varied between 25%
and 28% during the tax years in question. The court will use the mean of
26.5% as an appropriate estimate for Chin’s effecﬁive tax rate during ﬂlis
period. This results in an édjus’ted, post-federal tax figure of $47§,584.5o
minué $125,499.905, or $348,084.60.

Chin’s third argument is conéti't11'ti011al. He contends that the

forfeiture of his entire earnings during the relevant period would violate the

¢ I take the government at its word that the Department of Justice, to-
the extent that it has the authority to do so, intends to pay over any forfeiture
proceeds to patients and families who suffered from the contaminated drugs
(essentially converting the forfeiture into a restitution payment). While
commendable, this does not address the doublé ecounting issue as all
‘Treasury monieg are fungible.

4 This i not, however, the case with respect to state and local taxes, as
the governmental entities involved are not asserting an interest in this case,
and will not receive any of the forfeited funds.

5 The specific calculations are as follows:

$137,942.50 (2010 salary, March-Dec) x .265 = $36,554.76

$171,837 (2011 salary) x .265 = $45,536.81
$163,805 (2012 salary, until Oct. 31) X .265 = $43,408.33
Total: $125,499.90

7
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Excessive Fines Clause of the Eighth Amendment.¢ “The touchstone of the
constitutional inquiry under the Excessive Fines Claugse is the principle of
proportioﬁality: The amount of the forfeiture must bear some relationship
to the gravity of the offense that it is designed to punish.” United States v.
Bajakajian, 524 U.S. 321, 334 C1998); In évaluating whether a financial
penalty is so oppressive as to violate the Fighth Amendment, courls begin by
applying a three-factor tést: “(1) whether the defendant falls into the class of
persons at whom the criminal statute was principally dii'ected; (2) othér
penal'tiéé auth;:)rized _by the legislature {(or the Sentencing Commission); and
(3) the harm caused by the defendant.” Unitéd Statesv. Heldeman, 402 F.ad
220, 223 (1st Cir, 2005). |

| The three~factor test weighs heavﬂy in favor of the governmenf. With
respect to the first factor, Chin argues that he is “far from fitting the
archetypal profile of an organized crime figure or a calculating predator who
chooses to enter into a conspiracy for the very purpése of perpetuatiqg fraud,
who are the classes of persons at whom the [RICO and RICO forfetture]
statutes were principally directed.” Chin Opp’n; Dkt #1423 at 10, While inl

the popular imagination, RICO conjures up images of mobsters engaged in

6 “Iixcessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.” U.S. Const, amend. VIIL

8
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loansharking, extortion, and illégal gambling, Congress intended “that RICO
(although a criminal statute) be broadly interprefed.” Hurley, 63 F.3d at 21,
The best evidence of this is the inclusion of mail fraud, which.is hardly one
of the usual tools of the gangster trade, as one of the predicate acts on which
a RICO enterprise can be based, -

| As for the second factor, Chin cites the Probation Office’s Presentence
Report (PSR) and its recommendation of a “fine range” of $20,000 to
$200,000. See PSR 1167. Because that recommended range is significantly
lower than the forfeiture amount that the government seeks, Chin argues
that the proposed forfeiture is “out of line” with the financial penalty
endorsed by the U.S. Sentencing.Conuni‘ssiop. While this argument has
some: value in congidering wﬁether a hardship reduction in the forfeiture
amount is appropriate, for purposes of the second Heldeman factor, itis not
persuasive. The statutorily authorized maximum fine is $250,000 on each
of the 41 mail fraud counts alone for which Chin was convicted. In other
words, Congress has authorized a total fine far in excess of what the

government is seeking through forfeiture,”

7 The government reads Chin’s argument as suggesting that the
forfeiture should be keyed to the loss amount caleulated by the court at
sentencing pursuant to USSG § 2B1.1. The government points out that the
court rejected a similar argument in the Cadden proceedings, because the
argument “confuses loss for purposes of the sentencing guidelines, which

9
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Finally, Chin aréues that, because the court has found tfla't the
“victims” of NECC for loss calculation purposes under the Sentencing
Guidelines were the clinics and hospitals that relied on fraudulent
representations in purchasmg NECC's drugs, the “harm caused by Chin's
conduet should be evaluated by the same measure, I'am not persuaded‘
While the hospitals and clinics were the immediate vieims of the mal fraud, -
the harm caused by the fraudulent schenie impacted the thousands of
patients who were infected with the cpntaminated drugs (or feared as much),
as well as their families and loved ones. Evidence introduced at trial,
“including internal NECC em;ails, brought home the certainty that Chin and
other of the co-éonspirators were fully aware of the risks ixﬁolved in the
distribution of defective drugs. In sum, the Heldeman factors militate in
favor of the governmendt. |

anethele‘ss,’ ﬁs the First Cirenit has made clear, “the three-part test for
gross disproportionality described in Iféldenianl. . .is not the end of the
inquify under the Excessive Fines Clause.” United States v. Levesque, 546

F.3d 78, 83 (1st Cir. 2008). In addition to the proportionality test, “a court

focuses on loss to victims, with criminal forfeiture, which is aimed at a .
defendant’s ill-begotten gains from criminal activity.” See United States v.
Barry Cadden, 14-cr-10363-1-RGS, Mem. and Order on Forfeilure of
Property, Dkt #1216 at 5 1.8 (Sept, 27, 2017). That is true here as well.

10
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should also éonéider whether forfeiture would clepz;ive the d;fendant of his
- or her livelihood.” Id. The source of this concern derives from the singular

and ancient higtory of the Eighth Amendment. Id.; see also United States v.
Jose, 499 F.3d 105, 113 (1st Cir, 2007),

The text of the Excessive Fines Clause was taken, almost verbatim,
from the Virginia Declaration of Rights of 1776.8 That text, in turn, héd been
copied from the English Bill of Rights prc_)muigated in 1689 &uring ‘the
Glorious Revolution. Many of the drafters of the English Bill of Rights had
themselves been victims of arbitrary and ekeessive punishment during the
reign of the dethroned James I, with some having had “to remain in.primn
Beéause they could not pay the huge monetary penalties that had been
- assessed.” Browning-Ferris Industries of Vékmont, Inc.'v. Kelcq Disposal,
Inc., 492 U.S.. 257, 267 (1989). | |

Among the complaints.leveled By' the Revolutionarieé agaihst the

King’s Bench was that it had “subvertfed] the requirement, under Magna

8 Barlier efforts in the colonies to codify individual rights and liberties
and to establish roadmaps for governance had also included a prohibition on
excessive fines. For instance, the 1682 Frame of Government of
Pennsylvania provided “[t1hat all fines shall be moderate, and saving men’s
contenements, merchandise, or wainage.” See Frame of Government of
Pennsylvania, May 5, 1682, available from The Avalon Project, Yale Law
School, hitp://avalon.law.yale.edu/17th_century/pao4.asp

11
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[Carta], that ‘amercements (the medieval predecessors of fines) should be
proportioned to the offense and that they should not deprive a wrongdoer of
his livelihood.” Levesque, 546 F.3d at 84 (quoting Bajakafian, 524 U.S. at
335).9 Chap'tér, 14 of Magna Carta had provided that:
' A Freeman shall not be amerced for a small Fault, but after the
. Manper of the Fault. And for a great Fault, after the Greatness
thereof, saving to'him his Contenement. (2.) And a Merchant
likewise, saving to him his Merchandize. (3.) And any others

Villain than ours shall be likewise amerced, saving his Wainaye,

if he fall into our Mercy,

A man’s contenement was “Freehold land held by a feudal tenant,” in
particulaxf “land used to support the i:énant.” Black’s Law Dictionary (1oth.
ed.); see also Calvin R. Massey, The Excessive Fines Clause and Punitive
Damages: Some Lessons from History, 40 VAND. L. REV. 1233, 1260 n.154
(1987) (citing historical sources defining Contenement as “that which is
necessary for his support; according to his Condition or State of Life; so that

tho’ he might be amerced, yet something must be left for his Support.”). The

wainage, or wainagium, generally referred to the “nstruments of

¢ During the time that followed the Norman Conquest, a new system
emerged whereby “individuals who had engaged in conduct offensive to the
Crown placed themselves ‘in the king’s mercy’ so as not to have to satisfy all
the monetary claims against them,” and “[iln order to receive clemency,
" these individuals were required to pay an ‘amercement’ to the crown, its
representalive, or a feudal lord” Browning-Ferris, 492 U.S, at 287-88
(O’Connor, J., concurring in part and dissenting in part). -

12
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~ husbandry,” or.“the plow, team, and other implements- usefi By 4 person to
cultivate the soil,” Black’s Law Dictionary (10th ed.), the feudal analog to
what we might refer to today as a person’s livelihood.t These safeguards
were a significant improvement on more ancient not_iohs of punishment that
- provided for directly proportionalféta]iatibri against the accused depending
on the severity of the crime. See Leviticus 24:19-20 (King James Version)
(“And ifa man cause a blemish in his neighbour; as he hath done, so shall it
be done to him; Breach for breach, eye for eye, tooth for tooth: as he hath
caused a blemish in a man, so shall it be done to him again,”)

As the Supreme Court has noted, “[aJlthough the Framers may have .
intended the Eighth Amendment to | gb beyond the sc¢l)pe of its English
coun‘teri)arfc', "I'r.hl'eir ﬁse of the language of the Engliéh Bill of Righfs is
convineing pm(‘)f that they intended to prov:ide at least the saxﬁe protection
— including the right to be' free fron__a excessive pﬁhishments.” Solem v.

Helm, 463 U.8. 277, 286 (1983). The Eighth Amendment thus incorporated

10 Lord Coke described the origins of the wainagium as deriving from
the Saxon word “wagna,” which was a cart or wagon used by an indentured
servant to carry-manure from the lord’s manor to his fields. See 2 E. Coke,
The Institutes of the Laws of England *28 (noting that in rendering his
service to the lord, the villain used a cart (or wain) to carry the dung “out of
the seite of the manor unto the great lord’s land, and casting it upon the
same, and the like; and it was great reason to save his wainage, for otherwise
the miserable creature was to carry it on his back.”)..

13
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into Arﬁerican domestic law the English comnli;)nwlaw principle that
amercements or fines are not to be livelihood-shattering,

Ageinst this background, Chin argues that a forfeiture order “of any
substantial sum” will deprive him of his future ability to earn a living,
“especially if ‘earning a liﬁng’ is .interpreted to mean contribu‘ting in a
meaningful Way to the support of his two children who will still be minors
wholly dependent on their parents for financial support when Mr. Ch_in»is |
released from prison.” Chin Opp’n, Dkt #1423 at 13, Having surrendered his
pharmacy license in the fall of 2012, and with no prospect of it ever being
reinstated, Chin argues that he has “no reasonable expect&tion that he will
ever again earn a professiénalwlevel income.” Id. Iﬁ addition to his yot11ig
children, Chin notes that his x»".?ife, Kathy Chin, who is scheduled to go on trial

for her alleged role in the NECC conspiracy later this year, has no realistic

u Magna Carta also established a mechanism for challenging an
arnercement as excessive, in the form of a writ of de moderata misericordia
. capienda (“for taking a moderate amercement”), which “order[ed] a bailiff
to take a moderate penalty from a party had been excessively penalized in a
courtnotof record.” Black’s Law Dictionary (1oth ed.) Early English practice
under the writ confirms that proportionality of the monetary penalty to the
crime committed and the question of whether the amerced party’s livelihood
would be destroyed were analytically distinct questions (as the First Circuit
recognized in Levesque). See Massey at 1259-60 (“If the amercement was
not tainted by such disproportionality, but was still so large so as to infringe
upon a person’s means of earning a living or maintaining himself and his
family, misericordia would still lie.”).

14
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Iﬁeans of making up his contribution to his‘famﬂy’s finances. Chin also
points to the fact that the government is seeking $82 million in restitution,
suggesting that the court take that into account in determining the
appropriate forfeiture amount.2 Finally, Chin contends that “he has no
substantial assets vﬁth which to satisfy any forfeiture order, and no
reasonable prospect of accumulating anjz such assets.” Id.

As the First Circuit observed in Levesque, a present inability to pay is
not dispositive on the question of whether a forfeiture is unconsti'tqtiona]:

Although we do not define the contours of this inquiry, we note
that a defendant’s inability to satisfy a forfeiture at the time of
conviction, in and of itself, is not at all sufficient to render a
forfeiture unconstitutional, nor is it even the correct inquiry.
Indeed, the purpose of imposing a forfeiture as-a money
judgment is to “permit[] the government to collect on the
forfeiture order in the same way that a successful plaintiff
collects a money judgment from a civil defendant. Thus, even if
the defendant does not have sufficient funds to cover the
forfeiture at the time of the conviction, the government may seize
future assets to satisfy the order. |

2 But see United States v. Mei Juan Zhang, 789 F.3d 214, 218 (1st Cir.
2015) (joining a unanimous holding among the federal circuit courts that
restitution and forfeifure are not impermissible double penalties and that a
district court is “without authority to offset the restitution . . . owed by the
amount seized [in forfeiture].”). As in the Cadden case, I read the relevant
precedents and the respective histories of both the RICO forfeiture statute
and the Mandatory Victim Restitution Act (MVRA), 18 U.S.C. § 3663A(a)(1),
as requiring that a court evaluate forfeiture and restitution separately, -

15
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546 F.gd at 85 (interxial citation omitted). Atoral argument, the government
doubled ddmm on this dicta, noting that Chin could come into funds later, or
could possibly “win the lottery.” However, while accepting the principle that
current inability to pay vel non (leaving aside the random chances of a win
ina mega-lofteryiﬂ) should not dictate the constitutionality of a forfeiture
order under the Eighth Amendment, it does not lose all relevance in Chin'’s
case. The court is sensitive to the fact that Cﬁin has no educational or
Voca'tiongl training outside of the pharmacy trade (which is now forecloséd
to him) a’nd that his two young children will bear a substantial part of 'the
burden imposéd by his imprisonment and impoverishment,

The government makes a salient point in rebuttal, noting that the
Chins (the defendant and his wife) have spent a sigpifican‘t sum of money
(nearly $700,000) over the past sixteen months,’including the purchase of a

new motor vehicle, paying off their mortgage, investing in businesses that

13 Cf. People v. St. Martin, 1 Cal.ad 524, 533 (1970) (“Our couris are
not gambling halls but forums for the discovery of truth.”).

14 This observation is not meant in any sense to detract from the far
more weighty burden imposed on the victims of NECC’s malfeasances. The
court also fully understands that it is unlikely that many, if any, of these
victims will have any sympathy for Mr. Chin’s circumstances. The court,
however, is bound to treat Mr, Chin according to the law and with the
recognition that, however careless his acts, he would never have deliberately
get out to inflict the harms to which they so tragically contributed.

16
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Kathy Chin has launched to geﬁerate a sourée of income for the family, and |
on gm memberships, plano classes for the children, travel, groceries,
clothing, Florida time shares, and support for extended family members in |
China. While the inference is that ’ché Chins were eﬁéaged in a deliberate
effort to spend down their assets (over and above payrhents for family
necessities) to avoid paying a fine or forfeiture, the court notes that they there
were under no legal obﬁga'tion to pregerve their assets to satisfy a future
judgment. More' troubling is the sﬁggestioﬁ, now being examined by the
Magistrate Judge, that Mxr. Chin may have misrepresented his net worth to
avoid contributing to the payment for the services of the lawyers appoinfed
by the court to represent him. |

Balancing™ this latter concern against the Kighth Amendment
cormmand that that éhy férfeiture not destroy the future ability of a defendant
to earn a living in support of his family, the constitutional imperative
necessafil'y takes precedence.’s On balance, taking into account Chin’s

current financial situation®, his bleak prospects of ever earning a

15 Tt is worth noting that a forfeiture judgment is not, as a rule,
dischargeable in bankruptcy, but will follow Chin after he is released from
prison, _

16 As best I can determine from the verified statement filed by Chin with
the court, he and his wife have a current net worth of approximately
$423,000 with monthly expenses of roughly $12,000.

17
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professional-level incon‘-le again, and his family support obligatioﬁs, the
court believes that a forfeiture of $175,000, a sum towards the upper end of
the Sentencing Guidelines fine range, is sufficiently punitive, while stopping
short of depriving Chin and his family of “that whi(;h is n_elcessary for his
h support, aécording to his Condition or State of Life.”
ORDER
For the féregoing reasons, the court ORDER§ Glenn Chin to forfeit

assets iﬁ the amount $175,000. The government is directed to file, within 10
days of this order, a revised proposed order of forfeiture cor_lsistent with this
decision. . |

SO ORDERED.

/s/ Richard G. Stearns

- UNITED STATES DISTRICT JUDGE

17 The court would have been inclined to impose a lesser sum, but for
the efforts made by Mr. Chin to rearrange his assets as he faced trial. In this
regard, the court notes that some of the acquisitions (the car, home equity,
and the time shares, as examples), continue to form part of the family’s net
worth.

18

B-18



A02_45C (Rev, 062/18) Am%%ﬁ?uc?éi‘njdﬂw E&%%Q%E:BGS Document 2299 Filed 11/30/21 (ﬁ’@‘ge l&uﬂﬁ(@hm\ges willy Asturlsks {*))

Shwet {

SR ey ety

L)

UNITED STATES DISTRICT COURT

UNITED STATES OF AMERICA AMENDED JUDGMENT IN A CRIMINAL CASE
Y.
Glenn A Chin Case Number; 1:14CR10368-2

USM Number: 86364.0358

Jatmes L. Sultan

Dato-of Original Judgment; _7/27/2021,
Dotendsnt's Attorncy

{Or Dare of Last Anended Jadgmoni}

Reason for Amendment:
- [T Gobreotioh of Senterico on Rommd (18 U.5:C, 374251y ond (29)
1 Reiution of Sentence for Changed Ciranmsinaces (Fod R, Criim,
13 ?5(5)}
[¥ Cofreetlon o Seiitence by Sentenolug Court.(Fed. B. Griim, R, 35(a))
7l Coft_‘_rssollmt ol Senienca for Gleﬁic‘ul Misinka (Ped, I, Celm, 1% 36)

[T Modifiation of Supervlsion Conditlons {18U.8.C, 8% 3563(c} or 3583(e))
7] Modifieation of Tnposed Tarm of firprisonment for Bxtraorkinary. and
Compelling Reakons {18 U.8,C, § 3582(a}1) '

[T} Modifieation of Imposed Y'ornz of Inygristmment for Retranetive Amendment(s)
10 the Serstonging Guidelnes (18 U.S.C. § 3582(5)(2))

[ Divoot Motion o District Court Pursuant [ 28 U..C: § 2235 o
71 18 UiS.C. § 3559(cX(7)

L] odificaiton of Restitution Ofder (18 U.S.C. § 3664)

THE DEFENDANT!

[ pleded guiliy to count(sy

71 pleaded molo conterders ta count(s)
Wjﬁéh was accopted by The cowt,

i wiis found guilty on eount(s) 1, 2, 431, 36, 38, 44-86, 57-84, 89, 90, 83, 94
aftera plos ofnot goilty. _

The d;@,l’@nt’-!@nl; Is ddjudicuted goilty. of these offenses:

Title & Soction Nature ofOffense i
& ) kel A
el s
18 U.8.0, §1962(d) - 10/31/2012 2
S s
ﬁ%\\ §"§ R N“% : % \§§§$ﬁt&%§§ "}".}“ R AN 3 DR \%\%{.\ﬂ m SRR
. The defendant is.¢fitenced 4§ provided !npgges 2-through B _ofthi The séntence is inpased pursuant (o

the Sqntenielng Reform Aot of 1984, - |
O The dafendant bag licen founed not guilty-on count(s) _
21 Count(s) . F1ds [ are dismigsed on the motion of the United States,

. Ttts ordered that the d.efendimt;nnst notity the Uniped. States Attorney fog this distriot within 30 ans of'any. changé of hame, res|doense,
or mailing address untll all fines, restitution, costy, and spectal assessments imposed by this judpment are fally patd, Forderad to pity reatitution,
tha cl§fendnnt mmust notify the court and United States attorney of matetial changes fo-ceoltmic citoumstarices. '

11/30/2021
Date of Tinposltion of Judgment

{5/ Richard 3. Steamns
Signature of ludge
Hohotable Richard G. Stearns

Name and Tlle of Judge

11/30/2021
Date

B-19



02/18) Mgmesue}ugré,;;ﬁ;gg;&g_?ﬁgpﬁges Document 2299 Filed 11/30/21 Page 2 of 8
Shest lf}___- (MOTE: Wentify Changes with Asterlsks (%))

Judgmont »— Puge of

A UG (Rov,

e MR

DEFENDANT; Glenn A. Chin
CASENUMBER: 1:14CR10363-2

ADDITIONAL COUNTS OF CONYICTION
Natuore of Offense

gh
P

‘M\? e

0 Defraud and Mislead -

1y

S
: “’\‘f\;lﬁx

Us.c

Y

el

S RS
TR

i

TR GOEES
%%,ggﬁ%’ﬂ




© ADHSC (Rev, 03/13) Amo“ds‘ﬁ,“%@%%tﬁ d036FRGS  Document 2299 Filed 11/30/21 Page 3 of 8

Shewt 2 v Impirisonant

n .ludgmant— Page

(NO’I‘E Tdentify Chﬂngus with Aster!sks {*)

DEFENDANT:  Glent A, Chin
CASE NUMBER: 1:14CR10363-2

IMPRISONMENT

The defendant is hereby committed to the custody of the Fedetal Bureaw of Prisons 1o be Imprisoned for 4
total term of':

126 months

This terms conaists of terma of 126 months oh counts 1, 2, 4-31, 36, 38, and 4456, terms of 12 months on counts 56-84, 89,

and 90, and terms of 36 months on counts 83 and 94, t_o be servad concurrently

71 The court makes the following recommendations to the Bureau of Prisons:

™  The defsndant Is remanded to the custody of the United States Marshal,

1 The defendant shall surrender to the United States Marshal for this distriet:
1 at M am [ pm.  on o .
[0  asnotified by the United States Marshal,

0 The defendant shall smvender for service of sentence ai the institution desighated by the 'Bureau of Prisons;
[]  before2 pam on
[ oe notified by the United States Matshal,
[0l asnotified by the Probation or Prefeial Services Offioe.

RETURN

1 have executed this judgment as follows:
Defendant delivered on . to
at with a certified copy of this judzment.
UNITED STATES MARSHAL
By

DEPUTY UNFTED STATES MARSHAL
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SUPERVISED RELEASKE

Upon reloase from imprisonment, you wilt be on supervised release for a tetm of :
2 Years

This term conslats of 2 years on counts 1, 2, 4-31, 38, 38, and 44-56 ahd terms of 1 year of counts 57-84, 89, 80, 93, and 84
such terms to run concurrently,

-

5.
6'

7I

MANDATORY CONDITYONS

. You nmst not commit another federal, state of loeal crime,

You must not unlawfhlly possess a controlled substance,

. You must refrain from any unlawful use of a controfled substance, You must submit to one deug test within 15 days of ralease from

Ieprisonment and at least two periodic deug tests thoreafier, as determined by the comt,

u
o
1

0

[-1 The above drug testing condition is suspendaed, based on the court's determination that you pose a low risk of fature
substanoe abuse, (oheak ffauplicably)

You must make restitution in accordance with 18 U.S,C, §§ 3663 and 3663A. or any other statute authorizing a sentence of
restitution. (eheck if upplicubls)

You must cooperate in the collection of DNA as dirscted by the probation officer, (check {f appiicable)
You must comply with the recuirements of the Sex Offender Registration and Notifieation Aet (34 U.8.C. § 20901, et seq.) us

directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location whers you
reside, work, ate a student, or weee convicted of a qualifying offense, feheck if applicable)
You must participate in an approved program for domestic violence, fheck if applicable)

You must comply with the standard conditions that have been adopied by this court as well as with any other condlilons on the attached
page.
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DEFENDANT:  Glonn A, Chin
CASENUMBER: 1;14CR10363-2

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditlons of supervision, These conditions are imposed
boecause they establish the basic expectations for your behaviot while on supervision and Identify the minimum tools needed by probation
offtcers to keep informed, report to the court about, and bring about improvements In your conduct and condition.

1. You must report to the probation office in the federal judicial distrlct where you ave anthorlzed to veside within 72 hows of your
1olease from imprisomment, unless the probation officer instenets you to report to a different probation office or within a different
time frame, ‘

2, After initlally reporting to the probation office, you will recelve instrustions from the coumrt or the probation officer about how and
when you must report to the probation officer, and you must report to the probation offfoer as Instructed,

3. Youmust not knowingly leave the federal judicial distriet where you are authorized to reside without first geiting permission frotn
the court of the probation offloer. -

4,  You toust answer truthiblly the quesiions asked by your probation officer,

5. You must tive at a place approved by the probation offlcer, If you plan to change where you live or aniything about your living
arvangeiments (such as the people you live with), you must notify the probation officer at lsast 10 days before the change. If notlfying
the probation officer in advance is not possible due to unanticipated cireumstances, you must notify the probation officer within 72
kours of becoming awate of a change or expected change.

6. You must atiow the probation officer to visit you at any time at your home or elsswhere, and you muist permit the probation officer
to take any items prohibited by the conditions of your supervision that he or she observes in plain: view.

7. You must work full time (at Isast 30 houts per week) at a lawful type of employment, usless the probation officet excuses you from
doing so. 1f you do not have full-time employment you must try to {ind full-time employment, unless the probation officer excuses
you from dolng so. If you plan to change whers you work or anything about your work (such as your position or yout job
responsibilities), you must notify the probation officer at loast 10 days before the change. If notifying the probation officer at least 10
days in advance ls not possible due to unantivipated circumstances, you must notify the probation officer within 72 hours of ‘
kecoming aware of a change or expecied change, .

2. Youmust not communicate or inleract with someons you know is engaged In criminal activity, If you know someone has been
convicted of a felory, you must not knowingly communioate or interact with that person without first getting the permission of the
probation officer.

9, I you ave arrested or questioned by a law enfarcoment officer, you must notify the probation officer within 72 houss,

10,  You must not own, possess, or have access fo a fivearm, ammunition, destractive device, or dangerous weapon (i.e,, anything that
was designed, or was modified for, the specific puepose of causing bodily injury or death to another person such as nunchakus or
tagers). .

1, You n?tust not act or make any agreement with a law enforcement ageney fo act as u confidential human source or informant without
fiest geteing the permission of the coutt.

12, If the probation officer determines that you pose a risk to another person (inciuding an organization), the probation officer may
require you to notiy the person about the rigk and you must comply with that Instruction, The probation officer may contact the
person ond confitn that you have notlfied the person about the risk.

13, You must follow the instructions of the probation officer rélated to the condliicns of supervision.

U.8. Probation Office Use Coly

A U.S. probation officer has instructed me on the conditions specified by the coutt and has provided me with 4 written copy of this
Judgment containing these conditions, For further information regarding these conditions, see Cverview of Probation and Supervised
Releasa Condliions, avaitable ai: wyww isoourts gov.

Defendant's Signature Date
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L Sheot 3w Criminnd Monetary Panilijes (NO'VE: Idont{zly Changes with Asterlsks )

' ‘ - Judgwont — Pags 7 ‘of A
DEFENDANT;  Glenn A, Chin ® -

CASENUMBER: 1:14CR10363-2

-

CRIMINAL MONETARY PENALTIES

'i;he defendant smust pay the following total eximinal monelary penalties under the schedule of payments on Sheet 6.

‘ Assesyment JYTA Assessment*  Hine Restitution
TOTALS $ 545000 5 $ $ 82,025,647.68

[t The dotermination of restitution s deferred until « AnAmended Judgment in g Criminal Case (AO 245C) will be
enfered after such defermination. :

1

LT "The defendant shall make restitution (including community restltution to the following payeas fn the amount listed below,

'I%the:detjendant makes o partlal payment, each

wayeo shall receivean approximately proportioned payment, unless speclfied o
tha: priority ordor ar peteentage pavment culumln i \ / 6’ Xl ns ¥ e I

elow. Howover, pursuant to 18°U5.C, § 3664(3); el nonfedern! vietims must be paid

bpi"qre the United Srates Is paid. ,
. Nmz;’é of Payee Total Logs** stitution Orderet Priprity or Percentuge

‘ 3 w«l}.‘-‘“. G!@Q%T%&é .y e

z 2

$218,384.92

LK

EE

TOTALS § 000§ 82,026,847,68

5
[} .{lestimtiuu amount ordered purauant to plea agreoment §

I il]& defbndant-must pay Interest on restitrtion and a fine of mara Hhan $2,500, unless-the vestitution or fine I paid In full before the.
fiftoenth day after-the date of the judgment, pursnant to 18 U.8.C. § 3612(f). All of the payment options on Sheet 6 may be subject
{o penalties for delinquency and default, pussuant to 18 UL.8.C. § 3612(g). '

[T The coutt determined that the defendlant dees ot have the ability. to pay intercst, and it is ordered that:
(1 the interest requirement is waived for -~ [ fine  [1 restleution,

= the Interest requivement forthe [ fing [ cestituilon 8 modified as follows:

# Justlce for Vietins of Trafficking Act of 2015, Pub. L. No, 11d-22, : .
s aelings for the total amonnt of losses arg r%g%h'ed under Chapters 1094, 110, 110A, and 113A of Title 1§ for offenses commltted on. or

aftor S;e_pl'cmber 13, 1994, bt balore April 23, 1996,
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R - nt 6o Sultud M - _ I _ (NOTE: Idenlity i|h s )]
DEFENDANT: Glenn A. Chin Pl o -
CASE NUMBER: 1:14CR10363-2

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the tolal criminal monetary penalties shall be dus as follovws:
AW Lump sum payment of § 6,460.00 due immediately, balance due
[C1 ot [ater than , or
[ inaccordancewith [ C, [ D, [0 Bor [ Fbelow;or
B Payment to begin immediately (may be combined with [ €, [ D, er [ Fbelow); or _
C [ Paymentinequal __ _ (og. weekly, monthly,.quarterly) lnstallments of $ over a period of

(0.2, months or yeuars), to commence (e.2., 30 or 60 days) after the date of this judgment; or

1 Payment in equal ' (e.iz,, weoekly, menthly, quarterly) inatallments of § over a period of
(e.., months or years), to commence _ (e.g. 30 or 60 days) after release from imprisonment to a
torm of supetrvision; or .

el

=

E [ Paymentduring the term of supervised release will commenco within {8.3., 30 or GO days) afier rélease from
imprisoninent, The court will set the payment plan based on an assessment of the dofendant’s ability to pay at that time; or

F [21 Specdal Instructions regarding the payment of eriminal monetaty penalties: _
The Individual patient-victims are to be pald in full before any restitution Is pald to the ¢linles and Inaurers,

tloss the court ha; asly ordered otherwise, If this judgment imposes imprisommen ment of eriminal monstary pealties is du
gurin&the pe:]"!od o? f&a‘ﬁi’@mﬁ’ﬁem. All crliminal honetaii'y ge altles, gxcept tlx%se paymetﬁ sagiade through the Fedetal u?eau of?’x!issong’
Inmate Financlal Responsibility Programm, are macle to the cleti of the coutt,

The defendant shall receive credit for all payrments previously made toward any criminal monstary penalties imposed.

Ej Joint and Several

Defendant and Co-Defendant Names and Case Nuwmbors (incfuding defendant mumber), Total Amount, Joint and Several Amount,
“and corresponding payes, {f appropriate.

Barry Cadden, 14-10363-1, $62,025,647.68 (Total & Jolnt and Several Amount)

[ The defendant shall pay the cost ofproéecution.
The defondant shall pay the foliowing court cost(s):

[
@  The dofendant shall forfeit the defendant’s Interost in the following property to the United States:
$ 473,584

Payments shall be applied fn the followlne order; (1) assessment, (2) restitution principal, (3) vestitution interest, (4) fine principal, {3) i
inatgresl:, (6) commugﬁy regtitution, (7) IVTA assegsa)nent, () peneflt?es, and (N c?usts, ?miti:d?ng cost of prosecutio(n)and cgurt%ggts.(s) ne
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18 U.S.C. §1963 (a) (3)

Whoever violates any provision of section 1962 of this chapter shall be fined under this title
or imprisoned not more than 20 years (or for life if the violation is based on a racketeering
activity for which the maximum penalty includes life imprisonment), or both, and shall
forfeit to the United States, irrespective of any provision of State law— (3) any property
constituting, or derived from, any proceeds which the person obtained, direetly or indirectly,
from racketeering activity or unlawful debt collection in violation of section 1962.

U.S.8.G. §2B1.1 (b} (16) (A)

(b) Specific Offense Characteristics. (16) If the offense involved (A) the conscious or
reckless risk of death ot setious bodily injury. . , increase by 2 levels.

APPENDIX C



