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ANTHONY H. LETT, 

No. 21-3505 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

FILED 
Apr 20, 2022 

DEBORAH S. HUNT, Clerk 

Petitioner-Appellant, 

v. 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

ORDER 

BEFORE: BOGGS, BUSH, and LARSEN, Circuit Judges. 

Anthony H. Lett petitions for rehearing en banc of this court's order entered on January 

18, 2022, denying his application for a certificate of appealability. The petition was initially referred 

to this panel, on which the original deciding judge does not sit. After review of the petition, this 

panel issued an order announcing its conclusion that the original application was properly denied. 

The petition was then circulated to all active members of the court, none of whom requested a 

vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the 

panel now denies the petition for rehearing en banc. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 
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No. 21-3505 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

ANTHONY H. LETT, 

Petitioner-Appellant, 

v. ORDER 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

Before: GIBBONS, Circuit Judge. 

Anthony H. Lett, a federal prisoner proceeding pro se, appeals the district court's judgment 

denying his motion to vacate his sentence, filed pursuant to 28 U.S.C. § 2255. He has filed an 

application for a certificate of appealability ("COA") and a motion for leave to proceed in forma 

pauperis ("IFP"). 

In 2018, a jury convicted Lett of being a felon in possession of a firearm, in violation of 

18 U.S.C. § 922(g)(1), and possessing a stolen firearm, in violation of 18 U.S.C. § 922(j). The 

convictions arose from the theft of a firearm from a gun show. The district court sentenced Lett 

to a total term of 150 months of imprisonment, and we affirmed. United States v. Lett, 782 F. 

App'x 429, 433 (6th Cir. 2019). 

Lett then filed a § 2255 motion to vacate his sentence, raising the following grounds for 

relief: (1) his § 922(g)(1) conviction should be vacated in light of Rehaif v. United States, 139 S. 

Ct. 2191 (2019); (2) the evidence was insufficient to show that he possessed a firearm; (3) the 

firearm identified in the indictment was different than the firearm identified by the government at 

trial; (4) trial counsel was ineffective; and (5) appellate counsel was ineffective. The district court 

denied the motion, holding that Lett had procedurally defaulted his first two grounds for relief by 

failing to raise them on direct appeal and that he failed to show cause and prejudice or actual 
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innocence to excuse the defaults. It held that Lett's other claims were meritless. The district court 

declined to issue a COA and certified that an appeal could not be taken in good faith. 

Lett raises the following arguments in his COA application: 

The Federal charges against Mr. Lett was divested of jurisdiction in a Federal 
Court, or Grand jury proceeding where the acts, and or complaint did not meet 18 
U.S.C. § 922(g)(1) elements. 

Mr. Lett's Counsel was not acting as representative safeguarded by the Sixth 
Amendment. 

Mr. Lett's Tenth Amendment rights were stripped where Federal Sovereign did 
not apply to the matter. 

The Supreme Court . . . long described in Bail[eJy v. United States, 516 U.S. 
13[7] [(1995)], felon in possession of a fire arm [sic]. 

In a supplemental pleading, Lett argues that his two convictions are "multiplicitous," citing United 

States v. Grant, 15 F.4th 452 (6th Cir. 2021). 

A COA may issue "only if the applicant has made a substantial showing of the denial of a 

constitutional right." 28 U.S.C. § 2253(c)(2). A petitioner may meet this standard by showing 

that reasonable jurists could debate whether the petition should have been determined in a different 

manner or that the issues presented were "adequate to deserve encouragement to proceed further." 

Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n.4 

(1983)). If the petition was denied on procedural grounds, the petitioner must show "at least, that 

jurists of reason would find it debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the district court was 

correct in its procedural ruling." Id. 

The first argument that Lett raises in his COA application could pertain to either the first 

or the second claim that he raised in his § 2255 motion. But the district court held that those claims 

were procedurally defaulted, and Lett does not argue that reasonable jurists could debate that 

dispositive holding. Because Lett's COA application does not mention the third claim that he 

raised in his § 2255 motion, that claim is forfeited. See Jackson v. United States, 45 F. App'x 382, 

385 (6th Cir. 2002) (per curiam). 
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With respect to his ineffective-assistance claims, Lett had to show both that "counsel's 

performance fell below an objective standard of reasonableness" and that "there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding would have 

been different." Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). 

In his § 2255 motion, Lett first argued that trial counsel performed ineffectively by failing 

to present the testimony of three witnesses: James Underwood, Niesha Brown, and an unnamed 

Uber driver. Testimony presented at trial suggested that Underwood, Brown, and Lett entered the 

gun show together and conspired to distract gun sellers and steal guns from the sellers' tables. See 

Lett, 782 F. App'x at 431. According to Lett, Underwood and Brown would have testified that 

they did not know him. But despite the testimony regarding Lett's affiliation with Underwood and 

Brown, both of Lett's charges arose from only one incident: the taking of a Kahr Arms .45 caliber 

semi-automatic pistol from a seller's table. At trial, Don Schilling testified that, while Police 

Officer Douglas Pyle was taking a statement from Schilling's father, he saw Lett take the Kahr 

Arms pistol from his father's table and walk away with it. See id. Schilling stopped Lett and either 

took the gun from him or told him to return the gun. See id. Ultimately, the gun was returned to 

Schilling's father. See id. Officer Pyle verified Schilling's account of the incident and identified 

Lett as the perpetrator. No witness testified that either Underwood or Brown was involved in this 

particular theft or was even in the area when it occurred. In light of Schilling's and Officer Pyle's 

testimony, reasonable jurists would agree that there is no reasonable likelihood that investigating 

or calling Underwood and Brown to the stand would have affected the outcome of the trial. 

Finally, Lett did not explain how the unnamed Uber driver would have testified or benefitted his 

defense. Reasonable jurists would not debate the district court's rejection of this claim. 

Next, Lett argued that counsel should have submitted the Kahr Arms pistol for DNA 

testing. But the pistol was not available for testing because it was sold before the government had 

a chance to seize it. Finally, Lett argued that counsel should have objected to the hearsay testimony 

of law enforcement witnesses who referenced statements made by Dan Daugherty, gun show 

vendors, Underwood, Brown, and the Uber driver. Because Lett did not identify the specific 
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testimony that he sought to challenge or provide any legal argument to support his contention that 

the challenged testimony was inadmissible hearsay, reasonable jurists would agree that he failed 

to show that trial counsel performed ineffectively by failing to object. 

Lett raised only one claim with respect to appellate counsel: counsel should have moved 

to stay his direct appeal until the Supreme Court decided Rehaif and then raised a claim based on 

that decision. The Supreme Court decided Rehaif on June 21, 2019, more than one month before 

this court entered its direct-appeal decision in Lett's case, on August 1, 2019. The Supreme Court 

held that, to obtain a conviction under § 922(g), "the Government must prove both that the 

defendant knew he possessed a firearm and that he knew he belonged to the relevant category of 

persons barred from possessing a firearm." Rehaif, 139 S. Ct. at 2200. Reasonable jurists would 

agree that the government met its burden in Lett's case. With respect to the first element, the 

government produced evidence at trial showing that Lett, while attending a gun show, picked up a 

firearm from the table of a seller and walked away with it. See Lett, 782 F. App'x at 431. With 

respect to the second element, Special Agent Battani testified that, after Lett was detained, he 

"admitted that he had a prior felony conviction." Rehaif does not require the government to prove 

that Lett knew that felons are prohibited from possessing firearms; rather, the government had to 

prove only that Lett knew that he had been convicted of a felony. See United States v. Hobbs, 953 

F.3d 853, 856 (6th Cir. 2020), cert. denied, 141 S. Ct. 2791 (2021); cf. United States v. Bowens, 

938 F.3d 790, 797 (6th Cir. 2019). Accordingly, reasonable jurists would agree that the outcome 

of Lett's appeal would not have been different if appellate counsel had raised a claim based on 

Rehaif. See Evans v. Hudson, 575 F.3d 560, 564-65 (6th Cir. 2009). 

The third argument in Lett's COA application, which references the Tenth Amendment, 

was not presented to the district court. Lett may not.raise a new claim on appeal unless he shows 

the existence of exceptional circumstances or that a miscarriage of justice would occur if the claim 

is not considered. See United States v. Ellison, 462 F.3d 557, 560 (6th Cir. 2006). Lett has not 

made either showing. 
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Lett's fourth argument references Bailey, which held that the proximity of a firearm to 

drugs, standing alone, was not sufficient to support a conviction for using a firearm during and in 

relation to a drug-trafficking offense, in violation of 18 U.S.C. § 924(c)(1). 516 U.S. at 138-39, 

150-51. Lett did not raise this argument in the district court, and there are no exceptional 

circumstances that would merit considering it for the first time on appeal. See Ellison, 462 F.3d 

at 560. Lett was not convicted under § 924(c)(1), and Bailey addressed a prior version of § 924(c) 

that is no longer in effect. See United States v. 0 'Brien, 560 U.S. 218, 232-33 (2010). 

Finally, Lett raises yet another new argument in his supplemental filing: he relies on Grant 

to argue that his convictions violate the Double Jeopardy Clause. Unlike the defendant in Grant, 

Lett was convicted of only one violation of § 922(g), not two. See Grant, 15 F.4th at 455. Lett 

has not shown exceptional circumstances that would merit considering this claim for the first time 

on appeal. See Ellison, 462 F.3d at 560. 

Accordingly, this court DENIES Lett's application for a COA and DENIES as moot his 

motion for leave to proceed IFP. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

ANTHONY H. LETT, 

Petitioner, 

v. 

UNITED STATES OF AMERICA, 

Respondent. 

CASE NO.: 1:16-CR-198 
1:20-CV-1349 

I 

JUDGE DONALD C. NUGENT 

MEMORANDUM OPINION 
AND ORDER 

This matter comes before the Court upon Petitioner, Anthony H. Lett's ("Petitioner" or 

"Mr. Lett") Motion to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody 

Pursuant to 28 U.S.C. § 2255. (ECF #106). The Government filed a Response in Opposition (ECF 

#110), and Petitioner filed a Reply (ECF #119). This matter is now fully briefed and ready for 

disposition. For the reasons set forth herein, the petition (ECF #106) is DENIED. 

I. Procedural History 

On June 14, 2016, Petitioner was charged with being a felon in possession of a firearm and 

ammunition in violation of 18 U.S.C. § 922(g)(1) (Count 1), and possession of a stolen firearm, to 

wit: a Kahr Arms, .45 caliber pistol, which had been shipped or transported in interstate commerce, 

in violation of 18 U.S.C. §922(j) (Count 2). (ECF #1). On June 27, 2016, Mr. Kevin Spellacy was 

appointed as counsel to represent Petitioner and did so up and through November 22, 2016, when 

he requested to withdraw due to a conflict. On November 22, 2016, the Court appointed Mr. James 

Jenkins as counsel for Petitioner. 

On December 5, 2016, Mr. Jenkins filed a Motion to Dismiss the Indictment, arguing that 

the Government had attempted to impede Petitioner's right to a speedy trial. (ECF #17). This 
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argument was foreclosed by the fact that Mr. Lett previously waived his right to a speedy trial. On 

December 6, 2016, Mr. Jenkins filed a Motion to Suppress. (ECF #18). The Court held a hearing 

and the Motion to Suppress was denied. (ECF #27). Mr. Jenkins then filed a Motion for 

Appointment of Investigator at Government's Expense, seeking the assistance of Thomas P. 

Pavlish to help prepare Petitioner's defense. The Court granted the request. On September 18, 

2017, at the request of Mr. Lett who wished to engage new counsel, the speedy trial was again 

tolled and Mr. James Kersey was appointed to takeover as Petitioner's counsel. After discovering 

a conflict with representation, the Court granted Mr. Kersey's request to withdraw and appointed 

Mr. Rodger A. Pelagalli. 

Following a two-day trial starting on May 14, 2018, Petitioner was found guilty of the 

charges in the indictment. Mr. Pelagalli made numerous objections to the Pre-Sentence Report 

("PSR"), including Petitioner's criminal history and criminal history computation, the offense 

conduct, the offense level computation, and argued that the discovery in the case revealed a 

different serial number for the gun than that which was contained in the PSR. On October 8, 2018, 

Petitioner was sentenced to the custody of the United States Bureau of Prisons for a total term of 

120 months as to Count 1, and 30 months as to Count 2, terms to run consecutive, and this sentence 

to run consecutive to the State sentence imposed. Petitioner was also sentenced to supervised 

release for a term of three years, to run concurrent. Mr. Lett appealed his conviction and sentence, 

and the Sixth Circuit affirmed the district court's decision, issuing a Mandate on August 23, 2019. 

(ECF #101). On June 19, 2020, Petitioner filed his Motion to Vacate, Set Aside, or Correct 

Sentence Pursuant to 28 U.S.C. 2255. (ECF #106). 
- • 

II. Standard for Relief Under § 2255  

2 
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A petitioner who moves to vacate, set aside, or correct a sentence pursuant to 28 U.S.C. § 

2255 must demonstrate that: (1) the sentence was imposed in violation of the Constitution or laws 

of the United States; (2) the court was without jurisdiction to impose the sentence; (3) the sentence 

was in excess of the maximum authorized by law; or (4) it is otherwise subject to collateral attack. 

See 28 U.S.C. § 2255; Hill v. United States, 368 U.S. 424, 426-27 (1962). A court may grant relief 

under § 2255 only if a petitioner has demonstrated a, "fundamental defect which inherently results 

in a complete miscarriage ofjustice." Id. (internal quotation and citation omitted); see also, United 

States v. Todaro, 982 F.2d 1025, 1028 (6th  Cir. 1993). 

To "obtain collateral relief a prisoner must clear a significantly higher hurdle than would 

exist on direct appeal." United States v. Frady, 456 U.S. 152, 166 (1982). The burden is on the 

petitioner to prove his constitutional rights were denied or infringed by a preponderance of the 

evidence. Wright v. United States, 624 F.2d 557, 558 (5th  Cir. 1980). If a § 2255 motion, as well 

as the files and records of the case, conclusively show that the petitioner is entitled to no relief, 

then the court need not grant a hearing on the motion. See 28 U.S.C. § 2255; see also Blanton v. 

United States, 94 F.3d 227, 235 (6th  Cir. 1996) (recognizing that evidentiary hearing is not required 

when the record conclusively shows that petitioner is not entitled to relief). 

HI. Analysis  

In his first ground for relief, Mr. Lett argues that the Government failed to prove at trial 

that he knowingly possessed a firearm in violation of 18 U.S.C. 922(g)(1), pursuant to Rehaif v. 

United States, 139 S. Cr. 2191 (2019), and thus his conviction must be "vacated and dismissed". 

Although Mr. Lett's petition is timely, his claim is procedurally defaulted as he failed to raise it in 

the trial court or on direct appeal, and makes no claim to the contrary. A petitioner procedurally 
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defaults any claims that were not raised in the trial-level proceedings or on direct appeal. See 

Wainwright v. Sykes, 433 U.S. 72, 85-86 (1977). 

In his second ground for relief, Mr. Lett alleges the Government presented insufficient 

evidence at trial to establish that he actually or constructively illegally possessed the firearm. 

Again, Petitioner failed to raise this argument on ,appeal. It is well settled that an argument not 

raised on direct appeal is waived. See Grant v. United States, 72 F.3d 503, 505-506 (6th  Cir. 1996). 

Where a claim is procedurally defaulted, it may be raised in habeas review only if the petitioner 

can first demonstrate either, "cause and actual prejudice," or that he is "actually innocent." Bousley 

v. United States, 523 U.S. 614, 622 (1998). Petitioner cannot show cause to excuse his procedural 

default, and thus his second ground for relief fails. 

Petitioner's argument of actual innocence is also unsuccessful. To prove actual innocence, 

a § 2255 movant must demonstrate his factual innocence and not mere legal insufficiency. Bousley, 

523 U.S., at 623. "To be credible, such a claim requires petitioner to support his allegations of 

constitutional error with new reliable evidence — whether it be exculpatory scientific evidence, 

trustworthy eyewitness accounts, or critical physical evidence — that was not present at trial. Schlup 

v. Delo, 513 U.S. 298, 324 (1995). In order to demonstrate actual innocence as a gateway to permit 

a court to reach a defaulted claim, a § 2255 petitioner is required to present new evidence of his 

innocence that establishes "it is more likely than not that no reasonable juror would have found 

petitioner guilty beyond a reasonable doubt." House v. Bell, 547 U.S. at 537. 

Petitioner contends that the Government failed in establishing three elements of proof: (1) 

that he had a prior felony conviction for a crime that is punishable by imprisonment for a term 

exceeding one year; (2) that he possessed the firearm specified in the indictment; and (3) thafthe 

possession was in or affecting interstate commerce. However, Petitioner does not show that he is 

4 
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actually innocent. As the Government correctly argues, Mr. Lett's allegation of lack of evidence 

does not constitute a showing of new, reliable evidence, as required to demonstrate a claim of 

innocence based on factual innocence. See Bousley, 523 U.S. at 623. Here, Petitioner bears the 

burden of proving factual innocence and not merely legal insufficiency of the evidence, a burden 

he fails to meet. Mr. Lett provides no new reliable evidence, and does not prove, "that it is more 

likely than not that no reasonable juror would have convicted him in light of the new evidence." 

See Schlup, 513 U.S. at 327. Accordingly, Petitioner fails to meet the standard for either a gateway 

or freestanding innocence claim. 

In his third ground for relief, Petitioner argues the Court lacked jurisdiction to try him in 

violation of 18 U.S.C. §§ 922(g)(1) or 922(j). Mr. Lett maintains that the, "gun from the grand jury 

and the one introduced at trial were two different gun's [sic] and two different serial numbers." 

(ECF #106-2). "An indictment valid on its face may not be dismissed on the ground it is based on 

inadequate or insufficient evidence." United States v. Jones, No. 6:09-16-S-DC, 2009 U.S. Dist. 

LEXIS 83066*1 (E.D. Ky. Sept. 11, 2009). As addressed in the Government's Response to 

Defendants' Sentencing Memorandum and PSR Objections and at sentencing, the Government 

acknowledged that the PSR misidentified the firearm, and the Court amended the PSR to 

accurately reflect the serial number of the gun. Here, the initial misidentification of the serial 

number does not negate the validity of the charges in the Indictment, and thus Petitioner's third 

ground for relief fails. 

In his fourth and fifth grounds for relief, Mr. Lett alleges ineffective assistance of counsel 

during all phases of the proceedings, but only briefs these claims as to his trial counsel, Mr. 

Pelagalli (Ground Four), and his appellate counsel, Mr. Gibbons (Ground Five). In order to prevail 

on an ineffective assistance of counsel claim, a petitioner must show that his counsel's 
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performance was deficient, and that the deficient performance prejudiced him to the extent that his 

conviction was unfair and the result was unreliable. See Strickland v. Washington, 466 U.S. 668, 

687 (1984). "This requires showing that counsel made errors so serious that counsel was not 

functioning as the "counsel" guaranteed to the defendant by the Sixth Amendment." Id. Judicial 

scrutiny of counsel's performance must be "highly,deferential." Id. at 689. 

Here, the Government correctly argues that Mr. Lett's claims are unsubstantiated by the 

record. -Mr. Pelagalli conducted a-reasonable investigation as to the charges_ against Mr. Lett, and 

Petitioner's claims to the contrary — that counsel's investigation was inadequate and that he failed 

to present witnesses or evidence that would have demonstrated his innocence - are without merit. 

The Court agrees that Mr. Pelagalli provided thorough representation, and Petitioner fails to meet 

his burden of demonstrating that his counsel, "did not attempt to learn the facts of the case" and 

"his lawyer's deficiency was a decisive factor in his decision to plead guilty." Pough v. United 

States, 442 F.3d 959, 966 (6th  Cir. 2006). 

With respect to his appellate counsel, Petitioner argues that Mr. Gibbons was ineffective 

for failing to motion the Sixth Circuit for a stay pending a decision in Rehaif. As the Government 

correctly notes, counsel's actions are, "evaluat[ed] from the conduct from counsel's perspective at 

the time" and Rehaifhad not been decided at the time of Petitioner's direct appeal. Pursuant to the 

Sixth Circuit with respect to Guidelines claims, "counsel is not ineffective for failing to predict 

developments in the law." Bullard v. United States, 937 F .3d 654, 661 (6th  Cir. 2019). Accordingly, 

Petitioner's fifth and final ground for relief fails. 

Pursuant to 28 U.S.C. § 2253, the Court must determine whether to grant a certificate of 

appealability as to any of the claims presented in the Petition. 28 U.S.C. § 2253 provides, in part, 

as follows: 
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(c)(1) Unless a circuit justice or judge issues a certificate of appealability, an appeal 
may not be taken to the court of appeals from -- 

the fmal order in a habeas corpus proceeding in which the detention complained of 
arises out of process issued by a State court; or 

the final order in a proceeding under section 2255. 

A certificate of appealability may issue under paragraph (1) only if the applicant has 
made a substantial showing of the denial of a constitutional right. 

The certificate of appealability under paragraph (1) shall indicate which specific issue 
or issues satisfy the showing required by paragraph (2). 

In order to make "substantial showing" of the denial of a constitutional right, as required 

under 28 U.S.C. § 2255(c)(2), a habeas prisoner must demonstrate, "that reasonable jurists could 

debate whether . . . the petition should have been resolved in a different manner or that the issue 

presented were 'adequate to deserve encouragement to proceed further!" Slack v. McDaniel, 529 

U.S. 473, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 

893 n.4, 103 S. Ct. 3383, 77 L. Ed. 2d 1090 (1983).) 

Where a district court has rejected the constitutional claims on the merits, the petitioner 

must demonstrate only that reasonable jurists would find the district court's assessment of the 

constitutional claims debatable or wrong. Slack, 529 U.S. at 484. Where the petition has been 

denied on a procedural ground without reaching the underlying constitutional claims, the court 

must find that the petitioner has demonstrated that reasonable jurists could debate whether the 

petition states a valid claim of the denial of a constitutional right and that reasonable jurists could 

debate whether the district court was correct in its procedural ruling. Id. "Where a plain procedural 

bar is present and the district court is correct to invoke it to dispose of the case, a reasonable jurist 

could not conclude either that the district court erred in dismissing the petition or that the petitioner 

should be allowed to proceed further." Id 
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For the reasons stated above, as well as those set forth in greater detail in the Government's 

briefings, the Court concludes that Mr. Left has failed to make a substantial showing of the denial 

of a constitutional right and there is no reasonable basis upon which to debate this Court's 

procedural rulings. Accordingly, the Court declines to issue a certificate of appealability. 

IV. Conclusion 

For the reasons set forth above, Petitioner's Motion to Vacate, Set Aside, or Correct 

Sentence Pursuant to 28 U.S.C. § 2255 (ECF #106) is DENIED. Because the files and record in 

this case conclusively show that Petitioner is entitled to no relief under § 2255, no evidentiary 

hearing is required to resolve the pending petition. Furthermore, the Court certifies, pursuant to 28 

U.S.C. § 1915(a)(3), that an appeal from this decision could not be taken in good faith, and that 

there is no basis on which to issue a certificate of appealability. 28 U.S.C. § 2253; Fed.R.App.P. 

22(b). 

IT IS SO ORDERED. 

n 4 
iiinikt cc, i/VA4, I 

DONALD C. l(TUGENT 
Senior United States Disiribt Judge 

DATED:  
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JUDGE DONALD C. NUGENT 

JUDGMENT 

ANTHONY H. LETT, 

Petitioner, 

v. 

UNITED STATES OF AMERICA, 

Respondent. 

For the reasons set forth in this Court's Memorandum Opinion and Order, Petitioner Lett's 

Motion to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody, pursuant to 28 

U.S.C. § 2255 (ECF #106) is DENIED. Furthermore, the Court certifies, pursuant to 28 U.S.C. 

1915(a)(3), that an appeal from this decision could not be taken in good faith, and that there is no 

basis on which to issue a certificate of appealability. 28 U.S.C. § 2253; Fed.R.App.P. 22(b). 

IT IS SO ORDERED. 
11 

II  
;  

NA" .  
DONALD C. NUGENT A 
Senior United States Distk4 Judge 

DATED: 
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