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QUESTION PRESENTED

The Confrontation Clause bars testimonial hearsay when the defendant has
not had the opportunity for cross-examination. At Mr. Sims’ trial for attempted
murder, in lieu of live testimony from the victim, who was the sole eyewitness to the
shooting, the government relied on the victim’s hearsay statements from a hospital
bed; these statements were embedded in the transcript of a pre-trial hearing
introduced at trial. At the pre-trial hearing, the victim denied any recollection of
incriminating Mr. Sims, so defense counsel was unable to cross-examine the victim
on the substance of the prior statement.

Was the opportunity for cross-examination at the pretrial hearing adequate
under the Confrontation Clause? '
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All parties appear in the caption of the case on the cover page.
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PETITION FOR A WRIT OF CERTIORARI
Petitioner Anthohy Sims, Jr. respectfully petitions this Court for a writ of

certiorari to review the judgment of the New Jersey Supreme Court.

OPINIONS BELOW
The opinion of the New Jersey Supreme Court is reported at 271 A.3d 288
(N.J. 2022). (Appendix A) The opinion of the New Jersey Appellate Division is

reported at 246 A.3d 814 (N.J. Super. Ct. App. Div. 2021). (Appendix B)

JURISDICTION
The judgment of the New Jersey Supreme Court was entered on March 16,
2022. On May 6, 2022, thé Supreme Court of New Jersey filed its order denying
Petitioner’s timely Motion for Reconsideration of the March 16, 2022 judgment.
{Appendix C) This Petition for a Writ of Certiorari is filed within ninety days of tile
| Supreme Court of New Jersey’s demial of tiﬁe' motion for rehearing. Petitioner

invokes this Court’s jurisdiction under 28 U.S.C. § 1257(a).

CONSTITUTIONAL PROVISION INVOLVED

The Sixth Amendment of the U.S. Constitution provides in

relevant part: -

“In all eriminal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against him
»



STATEMENT OF THE CASE

At Mr. Sims’ trial for attempted murder, the primary evidence against him
was the victim's identification from his hospital bed. The Government’s theory was
that Mr. Simsg’ br‘éther and the victim were embroiled in a feud and that the
shooting was retaliatory. At a Wade! hearing seeking the éuppre ssion of the
identification, the victim disciéimed any memory of identifying Mr. Sims. Mr. Sims’
trial defénse was that the victim did not have a sufficient opportunity to observe the
perpetrator during the shooting. In addition, Mr. Sims argued that the victim was
biased and inotivate.d to misidentify him as the perpetrator. The Victim refused to
testify at trial because criminal charges were pending against him for murdering
Mr. Sims’ b.rother_, Thus, M. Sims’ sole opportunity for cross-examination was at
the Wade hearing, an opportunity that was significantly hamp‘ered by the victim's
alleged memory loss and the limited scope of the proceeding.

A. Factual Background

P.V. was shot multiple times on April 9, 2014. He was sitting in his car,
talking on the phone, when he saw a man crouched down by the side of the car. The
man started shooting and P.V. jumped into the passenger seat.

At the scene, he told his grandmother that the shooter x&as “Sims,” "B.d.s
brother,” but did not specify a first name. Minutes later, when tﬁe police arrived
and asked who Ashot him, P.V. told the police that he did not know. There were no

Lother witnesses to the shooting itself, but several people in the neighborhood saw a

" United States v. Wade, 388 U.S. 218 (1967).



black man dressed in a dark hoodie run from the area. A surveillance camera
captured the shooting, but no identification could be made from the video because a
hood obscured the suspect’s face.

On April 13, 2014, four days aftél' the shooting, the police interviewed P.V. at
the hospital. He had suffered‘nine gunshot wounds and had been intubated. Soon
after P.V. had been extubated and was taking opioids for his pain, he agreed to talk’
to the police. He gave a statement asserting that Anthony Sims shot him and
identifying Mr. Sims from a single photo show-up. He rgcalled that the shooter was
wearing a dark sweatshirt and that a hood was pulled tightly over his face. P.V.
also told the policé that he and Mr. Sims’ brother B.J. had a “falling out,” and the
two were supposed to fight. He speculated that Mr. Sims shiot him in retaliation.
P.V’s statement is sparse on details about the falling out.

Armed with P.V' s statement, the police decided to arrest Mf. Sims for the
shooting. Following an interrogation — in which Mr. Sims denied any involvement
in the shooting — the police charged him With attempted nmrder and other
offenses.

Pre-trial, Mr. Sims filed a Wade motion to suppress P.V.’s 1identification frgm
the hospital. At the Wade hearing, P.V. testified that he had no recoliectioﬁ éf the
shooting lor of giving a statement to police at the hospital. In response to P.V.s lack
of recollection, the prosecutor introduced P.V.'s hospital statement at the hearing.
The prosecutor read each question the police posed to P.V. in the hpspital; read

P.V.’s answer to each question; and inquired whether P.V. recalled providing that



answer. Almost invariably, P.V. responded, “I don’t remember” to each question.
At the close of the hearing, the prosecutor argued that the defense motion to
suppress the identification should be denied because the issue in the case was not
the reliability of the identification. According to the prosecutor, this was not a
protlotypicai misidentificlaltion case because the victim’s and the defendant’s family
had known each for at least a decade. Rather; the central issue in the case was
whether the victim had a motive to misidentify Mr. Sims.

The trial court de_niéd the defense motion to suppress P.V. ‘s identification.
The court ruled that .P.V. had feigned memory loss at the pre-trial hearing, and if he
maintained his memory loss at trial, then his hospital statement would be
admissible as a prior inconsistent statement. Ultimately, the issue of whether P.V.
was feigning memory loss was a matter for the jury to resolve, the lower court ruled.

The jury was never able to resolve that issue because P.V. did not testify at
trial. In the period between the pretrial hearing and trial, P.V. was accused of
ﬁ}ul‘del'illg Mr. Sims’ brother. B.y the time of Mr. Sims’ trial, P.V. had been charged
and detained at the county jail awaiting trial. Although the State offered P.V. a~
grant of immunity and the lower court ordered him to testify, P.V. invoked his Fifth
' A1i1911d1nent privilege against self—incrimiﬁation, rendering him “unavailable.” The
State then moved to admit P.V.’s Wade hearing testimony into evidence and the
defendant objected under the state evidence rules and on Confrontation Clause

grounds. The objection was overruled.



The State then admitted P.V.’s Wade hearing testimony “by way of the
prosecutor reading the questions put to the victim and | a detective] reading the
victim’s answers.” App. 92. Embedded within the Wade hearing testimony was the
statement that P.V, gave to the police at the hospital. Thué, the testifying
detective also read the questions put to P.V. when he was in the hospital, I;.V."s
corresponding answers — including his identification of Petitioner —and P.V'’s
response at the Wade hearin.g about whether he recalled giving the I'ecorded
answers to the police questions in the hospital. “Through that process, the State
was able to introduce into evidence at trial the victim’s entire statement to police.” -
App. 93.

As part of the ﬁnai instructions before the jury retired to deliberate on the |
charge, the judge instructed: “you will be afforded the opportunity to hear [P.V.]'s
statement from a prior proceeding that you may now consider as substantive
evidence." During deliberations, the jury requested to review a copy of P.V.s
hospital statement. Responding to the jqry’s question, the lower court clarified that

“the statement of the victim at the hospital is subsumed on this record within the

testimony of [the detective].”

B. The Appellate Court Rules That the Introduction of the Vicﬁm’s
Wade Hearing Testimony Violated Petitioner’s Confrontation Rights.

On direct appeal, the Appellate Division found multiple errors, warranting
the reversal of defendant’s convictions. Relevant to the Confrontation Clause

violation, the appellate court ruled that the defendant did not have an adequate



opportunity to croés-examine the victim at the Wade hearing. App. 101-102.
Because the victim disclaimed memory of making the statement in the hospital, the
victim’s testimony was lacking substance — “there was nothing to c.ross-examine
the victim about” at the hearing. App. iOZ.

- Before the appellate court, the Government conceded that the hospital
statement could 110£ have been introduced independently at trial as a prior
inconsistent statement unless P.V. testified. App. 100. The court ruled that, by |
using the Wade hearing testimm;ly‘as a vehicle for the admission of the hospital
statement, the Government accomplished what it conceded was otherwise
impermissible. Moreover, although the trial judge had anticipated that the jury
would ultimately decide whether the victim was feigning memory loss, the manner
in which the testimony was introducea — through the detective’s reading — deprived
the jury of that opportunity and consequently denied the defendant his right to

confrontation. App. 102-103.

C The New Jer sey Supreme Court Reverses the Appellate Court and
Finds No Confrontation Clause Viclation in Admitting an Out-Of-.
Court Statement Incriminating Mr: Sims, Where the Declarant
Feigned Memory Loss at the Prior Proceeding and Refused to Testify
at Trial.

The New Jersey Supreme Court granted the Government’s petition for
certification on the Confrontation Clause issue. In a 3-2 opinion, the Supreme
Court disagreed with Mr. Sims’ position that the victim’s Wade hearing testimony
was inadmissible under both the state evidence rules and on Confron-tation Clause

grounds. App. 44.



The focus of the majority’s Confrontation Clause analysis was whether the
constitutionally guaranteed opportunity for cross-examination had been satisfied.
App. 45.' St_arting from the premise that the prior -opportunity for cross-examination
must‘be “adequate,” the majority relied on two strands of cases in its ruling, App;
45. First, it cited several federal circuit cour.t cases holding that a preliminary
hearing offers an adequate prior opportunity for cross-examination for
Confrontation Clause purposes. App. 42. Secénd, citing California v. Green, 399
U.S. 149 (1970), and United States v. Owens, 484 1.S. 554, 559 (1988), thé majority
concluded that a witness’s lack of memory of a prior statement does not frustrate a
defendant’s opportunity for cross-e.xamination at tfial. App. 42-43. Although Green
and Owens addressed the lack of memory of witnesses Who were available at trial,
the New Jersey Supreme Court did not address the factual distinction between the
present case and those precedents. The majority opinion implicitly held that there
are no constitutional implications when an unavailable witness’s prior statement is
admitted at trial even though the defendant could not previously cross-examine on
the substance of the Statément due to feigned memory loss.

Putting these strands together, the Court concluded that Mr. Sims’
oppértunity for cross-examination was constitutionally adequate. Its assessment of
adequacy was based on Mr. Sims’ opportunity to attack the credibility of the
statement “identifying” him as the shooter at.the Wade hearing, and that “[b]y
virtue of the direct and cross-examination at the Wade/Henderson hearing, the jury

was fully informed that P.V. denied any recollection of the shooting or his statement



to police.” App. 45. The majority did not address how exactly the jury would have
been able to determine whether to credit P.V.’s hospital statement or his implicit
denial of the prior statement based on the cold reading of the transcript by an
investigating detective at trial. |

Two justices of the New Jersey Supreme Court dissented from the majority
opinion. The dissent would have excluded from evidence both the hospital
statement and the Wade hearing testimony under the Confrontation Clause and the
state evidence rules. | |

Starting its analysis with the hospital statement, the dissent had no objection
to its introduction at the Wade hearing when P.V. claimed lack of memory. App. 58.
But, because he failed to testify at trial, “[t}he jury did not have the opportunity to
hear from or scrutinize P.V. on the witness stand to determine whether his lack of
memory at the Wade hearing was feigned or real or whether he gave an honest or
accurate account of his identification of Sims as his assailant at the hospital.” -App.
59. The -hospital statement was “laundered” through the Wade hearing, and
improperly admitted at trial. App. 59.

The dissent alsc; concluded that the opportunity for cross-examination at the
Wade hearing was not meaningful, as contemplated by Crawfor*d v. Washington,
541 UJ.8. 36, 61 (2004). A Wade heé11~111g and a cﬁnﬁnal trial are vastly disparate
proceedings with disparate parameters for crpss—examination. The former is a
pretrial hearing, limited to a narrow inquiry: the suggestiveness and reliability of

an identification procedure. Because of its limited nature, cross-examination is



necessarily circumscribed. App. 60. This dissent also observed that as a general
matter and especially in the instant case, Mr. Sims’ attorney did not havé a similar
motive for cross-examination at the Wade hearing as he would have.had .a{;, trial.
“[Alttorneys ordinarily do not cross-examine a witness at a Wade hearing with the
expectation that the witness, .When called to the stand.at trial, will refuse to testify,
disre gar‘ding a gfant of immunity and the threat of a contempt citation,” as the
victim did in this case. App. 60-61,

Rejecting the majority’s analogy to preliminary hearings and the federal
precedeﬁts cited, the dissent highlighted that pi‘eliminary hearings are far broader
in scope than Wade hearings. In some states, preliminary hearings constitute mini-
trialg; the hearings are designed to be used as a tool for diséovery and are far more
complex aﬁd inclusive than a Wade hearing. App. 62-63. This dissent criticized the
majority’s opinion as unprecedented, e_mi)hasizing that “no single reported case
from any jurisdiction” has permitted the govrernment to introduce at trial “an

unavailable witness’s testimony from a Wade hearing.” App. 63.

REASONS FOR GRANTING THE WRIT

In Crawford, this Court rejected the existing Confrontation Clause
paradigm, which focused on the rehability of a statement as the threshold for
admissibility. 541 U.5. at 60. In reaching its conclusion, the Court reviewed the
nascency of the common 1aW. right to co.nfrontation and the abuses it was designed
to prevent. Id. at 41-45. From its historical review, the Court reached two

conclusions: (1) the clause was targeted at preventing trial by affidavit, wherein the



Government’s case was based on a transcribed statement of a witness, who was not
present to vouch for the statement or submit to crossl-examination;_ (2} the framers
would not have “allowed the admission of testimonial statements of a witl}eés who
did not appear at trial unless he was unavailable to testify, and the defendant had
had: alprior opportunity for cross-examination." Id. at 38. Thus, post-Crawford,
créss-examination is the focal point of the right to confrontation.

In the almost two decades since Crawford, the Court. has never provided
guidance on when the prior opportunity for cross-examination is adequate so that
later admiss'i‘on at trial does not violate the Confrontation Clause. The circumstances
implicating this issue arise frequently. In the vast majority of criminal cases brought
to frial, a critical witness will testify in a prior proceeding, e.g., a preliminary hearing,
or a motion to suppress physical evidence, an in‘cerrbgation statement, or a pre-trial
identification. That witness may then become unavailable at some subséquent point
for any number of reasons, including death, refﬁsal to testify, loss of memory, failed
service of process, or inability to locate the vﬁtness.

Given the recurring naturé of the issue and the lack of guidance, there i1s a
conflict between some state courts and federal circuits about whether a pretrial
hearing can provide an adequate oijljoa"tullitsr for cross-examination. The resolution
to thét question has direct implications for trial and pre-trial defense strategy.
While most defense lawyers think it is better to hold back, and to save the most
searching questions for cross-examination at trial, this strategy presumes that

there will be a meaningful opportunity for cross-examination at trial. This calculus
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would change if the right to confrontation at a subsequent trial were not fully
guaranteed. Accordingly, criminél defendants need clear guidance of when, how,
and whether to deploy cross-examination — “the greatest 1ega1 engine ever invented
for the discovery of truth” — at a pre-trial hearing. California v. Green, 399 U.S. at
158 (citation omatted)..

I Whether a Pretrial Hearing Provides an Adequate Opportunity
for Cross-examination is an Open Question under Federal Law
and State Courts have Taken Divergent Approaches to Resolving
the Question,

Admitting the prior trial testimony of an unavailable witness does not
generally violate the Conffontation Clause. Mattox v. .United States, 156 U.S, 237,
243-44 (1895). Where the former trial involves the same parties and charges, the
content, scope and the motive for cross-examination in the former trial will
generally mirror cross-examination in any subsequent proceeding. Thué, the
defendant will have an adequate prior opportunity for cross-examination and the
Confrontation Clause is not offended by the introduction of the unavailable
witness’s prior trial testimony.

The more common and the more difficult question arises when the prior
testimony of the unavailable witness was elicited, 116’0 at trial, but in a pre-trial
proceeding, e.g, preliminary hearing, suppression he'aring, ete. This Court has never
directly ruled on the issue but has referenced those circumstances twice in
counterfactual dicta. The opinions take opposing views.

In Barber v. Page, 390 U.S. 719, 725 (1968), the Court held that the

admission of the witness’s preliminary hearing testimony violated the defendant’s
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Confrontation Clause rights. However, the issue in Barber was not the adequacy of
the prior cross-examination, but rather, the witness’s unavail_abili{y. The witness's
incarcerati011 200 miles away at the time of trial did not render him unavailable,
the Court found. Id. at 724-25. |

In dicta, the Court said that even if there had been thorough cross-
examination at the preliminary hearing, the witness’s prior testimony would have
still been inadmissiblg. Id. at 725. Responding to the Government’s argument that
the right had been waived at the preliminary hearing, the Court affirmed ‘;hat the
confrontation yight is “basically a trial right,” which “includes both the opportunity
to cross-examine and the occasion for the jury to weigh the demeanor of the
witness.” Id. at 725. Further, the Court reasoned that a preliminary hearing is
unlikely to afford an adequate opportunity for cross-examination because it is
“ordinarily a much less searching exploration into the merits of a case than a trial,”
and “its function is the more the more limited one of determining whether probable
cause exists to hold the accused f01"‘ trial.” Id, at 725. While the Court did concede
there may be exceptions to this rule, 1t did not expound on the circumstances in
which a preliminary hearing would satisfy the “the demands of the confrontation
clause.” Id. at 726.

In California v. Green, the Court issued dicta retreating from its prior
observation about preliminary hearings. Before the Court in Green was whether a
declarant’s prior inconsistent statement may be used as substantive evidence of

guilt at trial, Id. at 149. The case involved a witness who appeared at trial and had
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testified inconsistently with his testimony at a preliminary hearing. After resolving
the question about the admissibility of his_ preliminary hearing testimony as
substantive evidence, the Court then considered Whethef the testimony would have
also been admissible had the witness not appeared at trial. In addrelssing this
hypothetical, the Court first found that a pre_iiminary hearing is sufficiently similar
in kind to an actual trial. Id. at 165. This conclusion, however, ignored the
potentially different objectives of the defense at the _preliminary hearing and
focused merely on the procedural similarities: the witness was under oath;
represented by counsel at the hearing and the same counsel at. trial; and the

- proceedings were before a judicial tribunal equipped to provide a recording. Id. at
165. The only consideration given to‘ the adequacy of prior cross-examination was
that defense counsel was not limited in any maﬁner n cyoss-examining the witness
at the preliminary hearing. Id. at 165. Therefore, had the witnéss been unavéﬂable
at.trial, admitting his preliminary hearing testimony would not 1_1ave violated the
Confrontatioﬁ clause, the Court opined in dicta.

The Barber and Green decisions pre-date the Court’'s watershed decision in
Crawford. Although the Crawford decision did not indicate that it was 1°edefini11g or
altering its jurisprudence on the “prior opportunity for cross-examination,” at least
two states have interpreted Crawford as doing so.

In People v. Fry, 92 P.3d 970 (Colo. 2004), Colorado’s high court ruled that as |
a matter of law, the opportunity for cross-examination at a preliminary hearing is

inadequate and does not satisfy the Confrontation Clause guarantee. Before the
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decision in Fry, C‘oloradc courts determined the admissibility of preliminary hearing
testimony on a case-by-case hasis, focusing on the reliability of the statement under
Ohio v. Roberts, 448 1J.5. 56 (1980). HoWever, after Crawford, the Colorado
Supreme Court revisited and overturned ifs jurisprudence. Directing its focus on
the opportunity for éross-examination, the Colorado Supreme Court took note of the
limited nature of preliminary hearings, which pertain to probable cause
determinations. The Court ruled that bec'ause of the thrust and nature of the
hearings, including the absence of safeguards provided at trial, cross-examination
at the hearing is necessarily restricted. Issues of credibility are best reserved for
exploration at trial and prudent counsel “may decline to cross-examine witness,
understanding that crosé-e%amination would have no bearing on the issue of
probable cause and that the judge may limit or prohibit the cross-éxamination.” 1d.
at 977.

Wisconsin courts also changed cdurse after Crawford. ill State v. Stuart, 695
N.W.2d 259 (Wis. 2005), the Wisconsin Supreme Court reversed the defendant’s
murder conviction because the admission of a witness’ preliminary hearing
transcript violated the constitutional right to confrontation.

The case had originally come before the Wisconsin Supreme Court when Ohio v.
Roberts was the prevailing law, and the Court, using the Robert’s reliability
framework, found no exrror in admitting the statement. However, because the case
was still pending on direct appeal when Crawford was decided, the Wisconsin Court

reconsidered its decision under the Crawford framework and found that the
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opportunity for cross-examination was insufficient. The decision primarily focused
on the truncated nature of preliminary hearings, “a summary proceeding to
determine essential or basic facts, relating to probable cause.” Id. at 266. Cross-
examination during the proceedings are “limited to issues of plausibility, not
credibility.” Id. at 266. Although the Court identified a specific line of cross-
examination that defense counsel was prohibited from exploring at the preliminary
hearing in Stuart’s case, fhe bulk of its reasoning Would apply to categorically bar
the admission of an ﬁnavaﬂable witness’s preliminary hearing testimony.

Other states court have a more flexible rule that takes certain enumerated
factors into consideration in deciding Whethef prior cross-examination was
adequat.e. For example, Nevada courts assess the extent to which discovéry was
cbmplete and whether the judge placed any limitation on the scope of cross-
examination at the prior proceeding. _Chavez v. State, 213 P.3d 4786, 484 (Nev,
2009). In Chavez v. State, the Supreme Court directly confronted the decisionslfrom
Wisconsin and Colorado andrheld that Nevada’s preliminary hearings are different
in kind from those two states. “Nevada law is generally more permissive with
regard to a defendant’s right to discovery and cross-examination at the preliminary
hearing”; issues of cre dilsility and motive are ripe for cross-examination during the
hearing. Id. at 484.

Massachusetts and Illinois have created rules to assess adequacy that apﬁear
to be more protective of the right of confrontation. In those states, the relevant

considerations extend beyond those mentioned in Green and include not just
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procedural safeguards but also factors relevant to the effectiveness of cross-
examination, such as the defendant’s motive for cross-examination and the
completeness of‘discovery. See clon,tra United States v. Hargrove, 382 F. App'x 765,
778 (10th Cir. 2010) (rejecting the “similar motive” requirement as part of the
Confrontation Clause analysis and nbting that the requirement is only relevant to
the analysis under the federal rules of evidence).

In ﬂlinois, courts focus on four differént factors: whether the “motive and

focus of cross-examination at the time of the initial proceeding” is same or similar to
that which guides the 'ci‘oss-exanlinati()ll during the subsequent proceeding;
whether defendant had the benefit of unlimited cross-exanﬁnation; and whether
counsel had access to all relevant discovery. People v. Torres, 962 N.E.2d 919, 932
(M1. 2012) (finding preliminary hearing testimony inadmissible at trial where
defendant did not have access to witness’s inconsistent statements to police at time
of prior cross-examination and where trial j#dge implicitly and explicitly
discouraged cross-examination).

Under Massachusetts law, prior cross-examination is adequate when: the
deciérant ig under oath; the defendant was represented by counsel; the proceeding
was reco_rded and before a judicial tribunal; it was "addressed to substantially the
same issues as in the current proceeding," and the defendant had "reasonable
opportunity and similar motivation on the prior occasion for cross-examination of
the declarant." Commonwealth v. Hurley, 913 N.E.2d 850, 858 (Mass. 2009). And,

in Idaho, the Court has propounded three-indicia of an adequate opportunity for
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cross-examination: representation by counsel; “no significant limitation in the scope
or nature of counsel’s cross—examination; and counsel failure to proffer any new and

| significantly material line of cross-examination. State v. Richardson, 328 P.3d 504, |
508 (Idaho 2014).

Wha.t constitutes an effective or adequate opportunity for cross-examination
also remains an opén question under federal law. See Williams v. Bauman, 7569 F.3d
630, 635-36 (6th Cir. 2014) (rejecting habeas claim that-preliminary hearing did not
offer an adequate" opportunity for cross-examination “given the dearth of Supreme
Court precedent”); Al-Timimi v. Jackson, 379 F. App’x 435, 437 (6th Cir.
2010)(“there is some question whether a preliminary hearing necessarily offers an
adequate oppoftunity for cross-examination for Confrontation Cléuse purposes”).

The issue generally comes before federal courts on habeas corpus
And considering the stringent habeas standard of review, it is not surprising that
some federal courts have found that the admission of statements subject to cross-
examination af pretrial hearing do not run afoul of the Confrontation Clause. See,
e.g., Howell v. Trammell, 728 F.3d 1202, 1215-18 (10th Cir. 2013); Maxwell v. Roe,
628 I.3d 486, 491 n.1 (9th Cir. 2010); Bauman, 769 F.3d at 636 (explaining that “[1]f
there is room for reasonable debate on the issue, the state court's decision to align
its‘elf with one side of the‘ argument is necessarily beyond this court's power to
remedy under § 2254, even if it turns out to be wrong”).

The Sixth Circuit, however, has expressed reservation about whether a

preliminary hearing offers an adequate opportunity of cross-examination. Kchoing
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the concerns of the Colorado and Wisconsin courts, the Circuit has observed that
the pﬁrpose of the hearing “is 01‘ﬂy to determine whether probable cause exists”;
“defense counsel may lack adequate motiva.tion to COlldI:lCt a thorough cross-
examination”; an& cross-examination may come too early in the proceedings to be
useful to ‘the deanSe. Al-Timimi v, Jackson, 379 F. App'x at 438. See also Vasquez
v. Jones, 496 F.3d 564, 577 (6th Cir. 2007))( “we doubt that the opportunity to
question a witness at a preliminary exa-mination hearing satisfies the pre-
Crawford understanding of the Confrontation Clause's guarantee of "an opportunity
for effective cross-examination,”); Gibbs v, Covello, 996 F.3d 596, 603 (9th Cir.
2021)(noting that, “on the merits,” the question of whether defendant was afforded
an adequate opportunity for cross-examination at the preliminary hea-ring is a
“close one,” and had the case arose outside the habeas context, the oufcorhe may
have been different).

II. The N_ew Jersey Supreme Court’s decision is incorrect.

"The New Jersey Supreme Court erred in concluding that Mr. Sims had an
adequate opportunity for crogs-examination in a pretrial hearing, where the witness
feigned memory loss and the issue was limited to the reliability of the identification.
The decision glossed over the difference in the objectives of a Wade hearing and a
criminal trial; it gave 10 consideration to how the issues at the Wade hearing
divérged from the trial defeﬁse that the witness had a motive to misidentify Mr.
Sims; nor did the decision reckon with the witness’'s memory loss and its impact on

cross-examination strategy before a judge, who was not the ultimate trier of fact.
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Moreover, the Court’s ruling that the victim’s memory loss in the prior proceeding
did not infringe on Petitioner’ s _righﬁ of confrontation misapplied United States
Supreme Court precedents in California v. Green and United States v. Owens.

In upholdiﬁg the cross-examination as constitutionally adequate, the Néw
Jersey Supreme Court reduced the defendant’s right to a formality, finding that the
mere opportunity to “gaze” upon the witness or “of being gazed upon by him” was
satisfactory. Davis v. Ala.ska, 415 U.8. 308, 316 (1974)(citation omitted).

A. A defendant cannot have a constitutionally adequate opportunity
for cross-examination at a pre-trial hearing limited to the reliability
of an identification, especially where the overarching defense at
trial was that the witness had a motive to misidentify defendant.
Mere physical confrontation of a witness is not adequate to satisfy a criminal

defendant’s fundamental right to confrontation. The right of confrontation ensures
“an opportunity for effective cross-examination.” Delaware v. Fensterer, 474 U.S. 15,
20 (1985) (per curiam). While the Court has never defined the parameters or
specified the circumstances under which the opportunity for cross-examination
might be constitutionally adequate, it has affirmed that the right assures “full and
effective” cross-examination. Id. at 20; Nelson v. O'Neil, 402 U.S5. 622, 629 (1971).
Because the mission of the Confrontation Cause is to “advance a practical concern
for thé accuracy of the truth-determining process in criminal trials,” the measure of.
effectiveness is not the defendant’s ultimate success — but whether the trier of fact
“had a satisfactory basis for evaluating the truth of the prior statement.”

Dutton v. Evans, 400 U.S5. 74, 89 (1970). Heré, the cross-examination at the Wade
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~ hearing provided the jury with little to no basis by which to assess P.V.s conflicting
testimony.

Any evaluation of the adequacy of crogs-examination at a prior proceeding
must begin with an examination of the purpose of the prior proceeding. The
objective of the proceeding necessarily defines the metes and bounds of direct
examination and cross-exanﬁﬁatien. The majority opinion in the New Jersey
Supreme Court relied on federal precedents that have found that a preliminary
hearing can offer an adequate opportunity for cross-examination. App. At 42.
However, preliminary hearings are broader in scope than Wade hearings; the
former embraces the ultimate issue at trial — whether defendant committed the
charged offenses — although it examines that question by a probable cause
standard. Whatever doubts may rexist about Whether a preliminary hearing can
offer an adequate opportunity for cross-examinations, those doubts are amplified
when the prior proceeding is a Wade hearing.

Under New Jersey law, the purpose of a Wade hearing is to determine
whether the out-of-court identification was made under unduly suggestive‘

circumstances, and if so, whether or not any subsequent in-court identification

procedure would be fatally tainted. State v. Henderson, 208 N.J. 208, 218-19 (2011).

Therefore, the central issue at the Wade hearing was whether P.V.’s identification
of Mr. Simé, from a single photo show-up in the hospital was unduly suggestive and
whether P.V. had had a sufficient opportunity to observe the shooter to enable him

to make the identification.
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Related to that issue, defense counsel cros's—exémined P.V. about his last
memory before the shooting, whether he recalled his statement being transcribed,
and whether he recalled talking to the police at the hospital..Defense counsel did
ask some basic questions about P.V.’s relationship with Mr. Sims’ brother and
whether P.V. was aware of a rumor that “Anthony Sims was going to kill” him and
his brother. P.V. festiﬁed, “I don’t remember” 'to.most of these questions.

However, because of the limited scope and purpose of the Wade hearing,
defense counsel did not have an incentive to delve deeper or to ask more probing
questions to explore P.V.s memory loss. See, e.g., People v. Rosa, 764 N.Y.5.2d 279,
281 (App. Div. 2003) (finding that the Government did not have an incentive to
impeach Witnes_s’s credibility at suppression hearing because “the witness's
testimonﬁr was more helpful than harmful,” therefore prior testimdny was properly
excluded at trial). |

At trial, this was no% a straightforward case of misidentification. Rather,
because P.V. had known Petitioner almost his entire life and ;there was a simmering
feud between the Petitiﬁner’s brother and P.V,, misidentification was presented
alongside the defense of bias. ‘In fact, the prosecutor argued at the Wade hearing
that the misidentification argument was specious and the real issue in the case was
P.V.'s bias: “the real argument is not going to be that he didn’t know Anthony Sims.
They're not going to argue that to the jury. They’re going to say that he pinned it on
Anthony Sims. ... But I think, fast forwarding, if this case goes to trial you're

going to see something different which is going to be inconsistent with the
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arguments that are being made here.”

Consequenﬂy, cross-examinatiqn at trial would have encompassed a much
broader pﬁrpose than cross-examination at the Wade hearing. The objective of trial
cross-examination would have been to highlight P.V.s bias against defendant,
Whicl} provided the motive to misidentify him as the shooter. Cross-examination
would have explored the nature of the dispute between My. Simg’ brother and P.V;
it would have delved into P.V.’s statement that Mr. Sims would have certainly
known about the dispute; it would have probed what Mr. Sims knew of the
relationship between P.V. and his brother, and more generally, why Mr. Sams would
have committed the offense on behalf of his brother.

While cross-examination at both proceedings would have covered some of the
same ferritory — P. Vs ability and opportunity to see the shooter - the bias
evidence was solely an issue for trial and could not have been developed at the
Wade hearing. The question before the trial judge at the Wade hearing was limited
to the suggestiveness of the police identification procedufes. P.V.’s bias against Mr.
Sims was not a relervant consideration in resolving those issues as the t;"ial judge
aptly noted: “Didlhe in bad faith, shortly after he was shot . . . pretty much
immediately after he was shot, identify him with some ulterior motive. Misidentify
him. But I don’t think that is a reason, at this point, to exclude the statement.” _

Because his sole opportunity to confront the witnesses occurred in a forum in
which bias impeachment was procedurally and substantively improper, Mr. Sims

was deprived of the opportunity for effective cross-examination. ‘A defendant has a
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clearly established right to impeach a witness through evidence of bias. United
States v. Abel, 469 U.S. 45, 51 (1984). “[T]he jury, as finder of fact and weigher of
credibility, has historically been entitled to assess all evidence which might bear on
the accuracy and truth of a witn-ess’s testimony.” Id. at 62. Certain lines of
inquiries are essential to effective cross-examination, such as tho;se that "impeach"
the witness, or demonstrate the witness's "possible biases, prejudices, or ulterior
motives" Davis, 415 U.S. at 316 ; Olden v. Kentucky, 488 U.S. 227, 231 (1988)
(;‘[T]he exposure of a witness’ motivation in testifying is a proper and important
function of the . . . right of cross-examination.”); Owéns, 484 1J.S. at 559 (the
"constitutionally requisite oﬁportunity for cross-examination" includes an
opportunity to expose a witness's biag). Naturally, juries draw "negaﬁve inferences"
from a witness's inconsistent stories and incentives to 1ié, Davis v. Bart, 100 F.
App'x 340, 349 (6th Cir. 2004). Therefore, cross-examination along these lines of
mquiry "undoubtedly provides valuable aid to the jury in assessing [the witness's]
credibility.” Harris v. New York, 401 U.S. 222, 225 (1971).

As the dissenting opinion before the New Jersey Supreme Court detailed,
“the permissible pérémeters of cross-examination” at the Wade hearing excluded
prototypical impeachment inquiries. The Wadé hearing is “not an occasion for
attorneys to rummage for discovery that might be useful at trial for impeachment
purposes. Judges corrai attorneys who wander afield.” App. 60. In light of the trial
judge’s comments at the Wade hearing that ill motive was not cause for excluding

the identification, there is reason to believe that had defense counsel even
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attempted to “wander ;iﬁeld” and probe P.V.s bias, the judge would have rebuked
him.

Moreover, Petition did not have an affirmative obligation to exhaust cross-
examination at the pretrial hearing anticipating that “the witness, when cailed to
the stand at trial, will refuse to testify, disregarding a grant of immunity and the
threat of a contempt citation” —Vsuch as occurred here. App. 60-61. A requirement
of pretrial cross-examination exhaustion places én unfair burden on criminal
defendants. Moreover, as the Seventh Circuit reasoned, it would waste judicial
resources to require a party to treat cross-examination at a pretrial hearing as a
dress rehearsal fdr trial. See United States ex rel. Bracey v. Fairman, 712 F.2d 315,
318 (7th Cir. 1983) (“This of course assumes that the State should have foreseen that
[the witness] would have unavailable for trial, and should have taken the time of a N
no doubt busy court to build up a record in anticipation of that possibility.”).

A defendant has no obligation to optimize the opportunity for cross-
examination at a preffial hearing, and reasonably prudent counsel may
strategically decide to forgo or limit cross-examination to not risk disciosing its
theory of defense, especially where the hearing decﬁsion is a foregone conclusion.
See Al-Timini v. Jackson, 379 F. App’x 435 at 438 (questioning whether a probable
cause hearing affords an adequate opportunity for cross-examination; defense
counsel lacks motivation to conduct a thorough cross-examination and because “if is
a less searching exploration into the merits of the case . . . counsel may wish to

avoid tipping its hand to the prosecution by revealing the lines of questioning it
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plans to pursue”). See also Christoiaher B. Mueller, Cross-Examination Earlier Or
Later: When Is It Enough To Satisfy Crawford?, 19 Regent U.L. Rev. 319, 360-361
(explaining that lawyers generaﬂy reserve more searching cross-examination for
trial because judges will almost invariably find witness’s credible at pretrial
héarings; thus lawyers find little “point in cross-examining, except to the extent
that it might be necessary to clarify testimony in order to be informed about the
worst thing that could happen at trial”) |

Here, defense counsel was confronted with a reluctant witness who claimed
to have no memory of his statement identifying Mr. Sims. Few identifications are
excluded from evidence under New Jersey’s framework for evaluating eyewitness
identiﬁcation evidence and there was no reason to believe that P.V.’s identification
would be the exception, especially since he was familiar with Mr. Sims before the
shooting. See State v. Henderson, 208 N.J. at 219 (revising the framework for
assessing reliability, while “anticipat[ing] that identification evidence will continue
to be adnﬁtted in the vast majority of cases”). Under those circumsﬁénées, the
utility of further cross-examination was limited — even for those matters properly
Wifhill the scope of the hearing.

Cross-examination at the Wade hearing of the State’s central witness — the
victim and the sole eyewitness to the crime — was not an adequate éubstitute for
cross-examination at trial.

B. The prior opportunity for cross-examination is constitutionally
inadequate when the witness suffers memory loss in the prior

proceeding and defendant is unable to cross-examine on the
substance of the statement.
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Although a witness’s memory loss does not result in a pér se deprivétion of
the right to confrontation, when a witness suffers memory loss, féigned or real, the.
jury’s opportunity to observe the witness and assess demeanor is a critical
component of the right to confrontation. The majority opinion in the New Jersey
Supreme Court treated the decisions in Owens and Gr"een as dispositive in 1ts ruling
~ that P.V.’s memory loss at the Wade hearing did not interfere with Mr. Sim’s rigllat
to confrontation. App. 43-44. However, in Green and Owens the witness’s prior
statemeﬁts did not viclate the Confrontation Ciause hecause both witnesses
actually testified at trial. Notwithstanding the witness’s memory loss in Owens, and
the witness’s evasiveness in Green, the respective defendants ilad an opportunity to
confront the witnesses before the jury on their prior inconsistent stat_ements.

In Owens, the victim’s memory was impaired by an assault for which the
defendant was béiné tried. 484 U.S. at 556. Shortly after the assault, the victim
made an out-of-court identification of the defendant. Ibid. In his trial testimony,
Whilg_e the victim recalled making the identification, he could not recall who had
assaulted him. Thus, the witness testified to his current belief but could not recall |
why he possessed that belief. Ibid. The Court found no constitutional violation in
the admission of the out-of-court identification. Defenge counsel’s opportunity to
confront the memory-impaired victim before the jury was critical to the decision.
The Court ack.nowledged that “the weapons available to impugn the witness's
statement when memory loss is asseﬂ:ed will of course not always achieve success.”

Id. at 560, However, in the underlying case, defense counsel deployed “realistic
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weapons,” “which emphasized [the witness’s] memory loss” to undermine his
reliability. Ibid. Implicit in the Owen’s decision was the fact that cross-examination
was likely very effective: the victim’s memory loss was authentic at triial and, at the
time of the out-of-court identification, the victim’'s memory was already self-
impaired — a self-impeaching fact.

The principles of Owens apply to feigned memory loss. Wheﬁ memory Joss is
cqntrived, the witness's out-of-court statement 1s adm@ssible as a prior inconsistent
statement. While out-of-court statements are inherently untrustworthy, the
Supreme Court in Green held that "there is good reason to conclude that the
Confrontation Clause is not violated by admitting a declarant's out-of-court
statements,” with onelsignificant caveat: “as long as the declarant is testifying as a
witness and subject to full and effoctive cross-examination." 399 U.S. at 157. In s0
ruling, the Court considered the purposes of the confréntation clause, which
includes “forcing the witness to submit to cross-examination” and permitting the
jury to “observe tile demeanor of the witness in making his staf,ement, thus aiding
in assessing his credibility.r” Id. at 158. While the out-of-court statement maéy have
been made under circumstances lacking an indicia of reliability, “if the declarant is
present and testifyil.lg at trial,” the statement “for all praétical purposes regains
most of the lost protections.” Id. at 158.

PV.'s hospita‘l statement never regained the protections lost by its utterance
out of court hecause one of the purposes of the Confrontation Clause was never

satisfied — the jury never had the opportunity to observe his demeanor at trial. A
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witness claiming memory loss is in effect disavowing his prior testimony or
statement. The introduction of the prior inconsistent statement then presents the
jury with opposing accounts of the event. But to decide which account to accept and
to safeguard the right to confrontation, the jury must observe the witness and make
a decision about’: which version to credit. Confrontation that occurs in another
proceeding does nothing to aid in this assessment, Cross-examination of the
forgetful witness has little value where it consists of a third-party reading to the
jury the witness’s repeated refr-ain of “I don't recall.” The value of cross-examination
of the forgetful witness lies entirely in the jury observing the witness deny
recollection. It is only from this observation that the jury can evaluate the witness's
demeanor and assess the credibility of the witness’s failure of recollection.

Of course, the lost of the opportunity to observe demeanor is always present
when a witness 1s unavailable and prior testimonjr is admitted. However, when the
witness does not suffer memory loss, defense counsel will be able to cross-examine
on the substance of the witness’s testimony. That substantive cross-examination
retains most of its value even when the witness becomes unavailable at trial.- When
the witness is claiming memory loss, however, the value of cross-examination is
seripusly eroded if it does not occur before the trier of fact.

‘Here, “the jury did not have an opportunity to hear from or scrutinize P.V. on
the witness stand to determine whether his lack of memory at the Wade hearing
was feigned or real or whether he gave an honest or accurate account of his

identification of Sims as his assailant at the hospital.” App. 59. As the dissent
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stated, “P.V.’s hospital statement was “too many steps removed from its source to
be credited for Confrontation Clause purposes.” App. 59-60.

III. This case presents the ideal opportunity for resolving the
guestion presented.

This case has all of the attributes of an ideal vehicle for addressing the
question presented. The federal constitutional question is squarely and cleanly |
presented: Mr. Sims’s challenged the admission of the out-of-court statement at
every sequence of the litigation: in the trial court, in the intermediate appellate
court, and in ﬁhe state sﬁpreme court.

The New Jersey Supreme Court explicitly decided that the out-of-courf
statement was admissible and the opportunity for cross-examination was adequate
on federal constitutional grbunds. Thus, there are no procedural or jurisdictional
obstacles pfeventing the Court from reaching the merits. Moreover, both sides of
the question have been aired at length because there was a dissenting opinion in
the highest court.

The question is outcome determinative. The out-of-court statement
ineriminating Mr. Sims was the cornerstone of the Government’s case. No argument
has ever been raised that the admission of the statement constitutes harmless
error.

Finally, the facts of this case place the constitutional viclation in stark relief.
The jury never presented the damning identification evidence directly from the
accuser, neither at trial nor the pre-trial hearing. Rather, the accusation was read

into the record by someone other than declarant, at a hearing when the declarant
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- disclaimed memory of making the statement — and then the hearing transcript was
itself read into the record at trial. This trial-by-hearsay is the principal evil against
which the confrontation right was directed. In refocusing the right on cross-
examination, as opposed to r.eliability', the Crawford Court cited the tﬁal of Sir
Walter Raleigh. The evidence against Raleigh consisted of a statement accusing him
of treason read out by someone other than the declarant, without him ever being
allowed to confront his accusers. Id. at 44. The outery following Raleigh'’s trial was
the impetus for the common law confrontatign right. The commonalities between
Mr. Sims’ trial and Sir Walter Raleigh's are glaring.

This case underscores the necessity of a clear, defined, uniform standard by
which to assess the adequacy of the prior opportunity for cross-examination. The
cross-examination afforded Mr. Sims reduced his right to nothing more than the
physical preéence of the witness on the stand. This Court should grant the petition

for certiorari to answer this important question.
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CONCLUSION

The petition for a- writ of certiorari should be granted.
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