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QUESTIONS PRESENTED

Kareem Stansbury's conviction and habeas cogpus proceedings raisee
pressing issues of national importance: Whether and to what extent the
criminal justice system tolerates criminal convictions based off
cumulatlve violations of a pro se defendant's . federal constitutional

_rights.

Spec1f1c:a11y, did the United States Court of Appeals for the Third
C1rcu1t impose and unduly burdensome cert1f1<:ate of appealab111ty (CoA).
standard that contravenes this Court's pr:ecedent and deepens a spht
amorigest several Circuits when it denied ‘Mr: -Stanshbury, who was pro se a
COA on his habeas petition and to obtain merits review of his claims

thaf;

(a) delaymg his trial for over 21 months mthout valid justification
after asserting his right that pre_]udlced his defense since his only
witness became unavailable to testify at his flrst trial violated his
right to a speedy tr1al under the Sixth Amendment.

(b) the trial judge providing the jury during dehberatlon written
instructions on the crimes charged in his absence wn‘.hout his knowledge
and refused to conduct an evidentiary hearing- vmiatad his rlghts to a
“fair frial by impartial jicy, t6 self-representation” and the right to be
| present at all stages of the criminal trial under the Sixth and

Fourteenth Amendments. , i

* (¢) whether Stansbury s new evidence that was ot presented at tr1a1
and undermines. his 1dent1ty as the shooter . was sufflclent to excuse
procedural default and obtain review of the merits.

ot
Lot
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. PETITION FOR WRIT OF CERTTORARI
Kareem Stansbury, pro se, respectfully petition for a writ of certicrari
to review the judgment of the United States Court of Appeals fot the
Third Circuit. | S B
OPINIONS BELOW b
The March 25,2022, Order of the Court of Appeals denying rehearlng en

banc is atteached as Appendix A. The January 26,2022, panel’s order of_

the Court of Appeals denying Stansbury a COA is attached as Append1x'B.

The September 16,2021, Order of the United States Dlstrlct Court for the-

Eastern District of Pennsylvanla denying habeas relief is attached as

i

Appendix C. The August 21,2021, - Magistrate Judge's report agd=

recommendation ‘denying ‘habeas relief and a COA is attached as Appendlx D

JURISDICTION

The Court of Appeals entered its judgment on March 25, 2022. This Court

has Jurlsdlctlon under 28 U.S.C. § 1254 (1).

: STATUTES AND OIHER AUTHORTTIES
This case 1nvolves a pro se defendant S const1tut10na1 rlghts under the

Sixth and Fourteenth Amendments. The Sixth Amendment prov1des in relevant'.,

parts:
a speedy and public trial,by an 1mpart1a1 jury..."

The Fourteenth Amendment provides in relevant parts

"Nor Shall any State.- . deny to any person within its Jurlsdlctlon‘ '

‘the equal protection of the laws.

This case involves the application of 28 U.S.C. § 2253 (c),which statess:

(1) Unless a circuit Justlces or judge issues a certificate of-

appealablllty, an’ appeal may not be taken to the court of appeals from-

" (A) The final order in a habeas corpus proceeding in which the detention
complained of arises out of the process issued by a State Court;

(2) A certificate of appealability may issue under paragraph (1) only if

the applicant has made a substantial showing of the denial of a

1.

"In all criminal prosecutlons, the accused Shall enJoy the right to -
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constitutional right.

STATEMENT OF THE CASE
A. Introduction '

By any measuré, Kareem Stansbury's Conviction and sentemnce is
constitutional. His trial was delayed for over 21 months without valid
justification after being arrested. see Stansbury's Habeas Petition and
Memorandum of Law at 8 and 6. (hereafter "Stans Hab Pet'");ECF No.1 at -5
and 22. During jury deliberation the judge provided the jury with written
instructions on the crims charged without notlfylng Stansbry (who was pro
se) in his absence and without conducting an ev1dent1ary gearing on the
contact. see ECF No.l at 10 and -25. Stansbury recieved new ev1dence and
filed a tlmely pro se motion and attached the evidence to it. The judge

denied the motion without an ev1dent1ary hearmg. see ECF No.l1 at 10 and
26.

The Magistrate Judge failed to conduct an evidentiary hearing or
othemlse inquire into the merlts of Stansbury's habeas claims beyond
rev1ew1ng the trial record. Yet, when the Maglstx:ate Judge was presented
with supporting exhibits to support his habeas claims they were ignored.
see petitioner's reply brief to respondent's failure to responsed to

habéas petition and supporting documents at 1, 6, and 7. (hereafter "Pet
‘ Reply"); ECF No.7 and 7-1. The Magistrate Judge concluded that " the
'applicént has not made a substantial showing of "the -denial of a
"‘constitutional right." Appendix D at 41. Yet, when the Third Circuit was

presented with these facts declared that Stansbury 'has failed to

»-demonstl.ate that jurists of reasons would debate the d1stmct court's

'de(nsmn," Appendix B at 1. As a result, the Third Circuit not only

demed rellef it concluded that Stansbury had not made the threshold
showmg requiresd to grant a COA. This case presents 81g1m_f1cant

E questlons of constitutional law and questions the integrity of the habeas
' proceedmgs. '

B. \{I‘rial Court Proceeding

»S’;itansbury‘was' arrested on March 12, 2014 and charged with two counts

Vo | - ~-
| 2



of attempted murder and related offenses in connection with a shgotlng.
Stansbury directed his counsel to pursue a speedy trial by letten. His
trial was set for April 15,2015. On December 31,2014, Stansburx, was
granted his right to self-representation. His April 13 trialk was
continued to August 15,2016. On May 13,2015, Stansbury filed a'pﬁo se
notice with the Court of Common Pleas and the Commonwealth 1nvok1n§ his
Sixth Amendment right to a speedy public trial. see Stansbury's Appeltate
brief Reproduced Record at ba. His August 15 trial was continued untxl
January 4,2016. %

, . %
During Jury deliberation the judge instructed the jury on the elements. bf
the offenses and - crimes involved and advised the jury that if thqy
requested the written- definitions of the crimes he will provide it te
them. see Trial Transcript N.T.5/27/16, 5. Stansbury timely objected to

the Couft-providing any written jury instructions to the jucy. see Trial
Transcript N.T.5/27/16, 37. The judge reiterated that unless thé'jury?
specifically requested the written instruction they will not be senti '
back. Trial Transcript N.T.5/27/16, 37-38. At Sentencing for the first .
time the judge and Commonwealth revealed that written jury instructions i
" was provided to the jury at trial. see Sentencing Transcript 2

N.T.10/17/16, 11-12. No evidentiary hearing was conducted on this
contact.. | ’

On August 1,2016, Stansbury filed a timely pro se motion for a new
trial based on after discovered evidence and attached the new evidence to
the motion. see ECF No. 7-1 at 3-6. The judge denied the motion without an

- evidentiary hearing.
C. Direct Appeal

Stansbury timely appealed his conviction and sentence. A 18 month delay
occured from the time he filed his notice of appeal until. the trial court

" transmitted the record to the Superior Court.Stansbury challenged  this

delay as violating his due process right to reasonable speedy appeal in
the state court and under his first habeas petition docket number 18-cv-
1066. Shortly after the filing the Superior Court without conducting an
evidenfiary hearing or other procedure to determine the merits of his

3.
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- i
claims affirmed his conviction and sentence by adopting the trial judge's
opinion as its own. see Commonwealth v. Stansbury 190 A.ed 719 (Pa"-2 Super
2018). | | | o

: |
D. Federal Habeas Proceedings ' ) ‘l\ :
On April 18,2018, Stansbury filed a timely pro se habeas petition i:aiksing
eight separate claims for relief. see Stansbury's Appellate Brief ai‘. 6.
After a long delay the respondents filed an opposition brief. see \ECF
No.33. Without conductmg an evidentiary hearing the Magistrate Juxlge
reconmended his pro se petition be denied and a ‘request for: a CdA
Appendlx D at 42.. The District Court adopted the Maglstrate Judget
- report and recomnendatwn as its own and denied rellef . see Appendlx é
The District Court ignoring the error raised in Star\sbury s amenddd
objection to the Magistrate Judge's report and recomnnedatlon. see. ECF

No.71 at 8, 16, 18 and should have addressed these issues. : ' l‘z

. 4
E. COA -Procee'ding ' 3 | ‘ | !,

_ ‘ ' !
s On October 22,2021, Stansbury filed a timely pro se applicatibn for a.{
COA raising three issues. The Third Circuit denied his application by“a
order concluding that ;'Stansbui:y, however failed to demonstrate tha't"s'
jurists of resaon would debate the district court's decision" andz'g
"Stansbury's remaining claims all lack merit, for substantially the ‘
reason given the magistarte judge's report.'" Appendix B at 1. Stansbury '
sought a timely review en banc of the panel's decision but was denied by

Order without an opinion on March 23,2022. . S o

REASONS FOR GRANTING THE WRIT

* A. THE PANEL I(IPROPERLY STDESTEPPED THE COA PROCESS BY DENYING RELTEF - °

BASED ON TTS VIEW OF THE HERITS

Stansbury argues that the facts and circumstances of this case, the
Third Circuit panel " paid lipservice to the princibles guiding issuance
of a COA." Tenmard v. Dretke 542 U.S.274,283 (2004), but actually held
lr_ii.m to .a far more higher standard. Specificall'y,- the panel sidestepped

4.
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the threshold COA process by first deciding the merits of his -appeal, and
the justified its denial of a COA based on its adjudication of the %ctual
‘merits, thereby ! in essence decided an appeal without jurisdiqiion."
Miller-El v Cockrell 537 U.S. 322,336-337 (2003). i
%

3
1

Here, Stansbury claims the Third Circuit panel phrased% its
determination in proper terms ''failed to demonstrate that jurists of
reasons would debate the district court s decision." Appendix B, bui it
reached this conclusion only after deciding the case on the merltSﬁ As

"

the Thlrd Circuit put in the fifth sentence of its Order: remaining
claims all’ lack _merits, for subStantially',the. reasons’ given the

_%

1

As this Court stressed in M111er-E1, the tl"lreshold ‘nature of a- CﬂA

maglstrate Judge s report.’ Appendix B at 1

inquiry " would mean very little if appellate review were denied becaust
the prisoner did not convince a judge, or, for that matter, three Judges%
that he or she would prevail." Miller-El at 337. In this case, Stansbury
" argues that the panel impermissibly sidestepped the COA inquiry in this

manner by denYing relief because in its view: ' : '

(1) Stansbury's remaining claims all lack merit, for substant1a11y the‘
reasons given the magistrate judge's report;
(2) Stansbury's new evidence whether offered to excuse a procedural :
default or instead to advance a freestanding claim of actual innocence 2
fails to support an innocence theory by‘way of alibi." Appendix B at 1-2.

These statements reflects the oanel s (proundly wrong) assessment of the
merits of his habeas petition and a complete departure from the prOper
COA analys1s. The panel s inquiry should have been limited to whether a
reasonable jurists could debate the District Court's disposition of his
habeas petition because reasonable jurists coulld argue that the
Pennsyl&ania Superior Court's decision contravened or unreasonably
applied clearly established federal 1law. Stansbury's habeas petition
stated a valid claim of the denial of constitutional rights. see ECF No.1
at 22,25,26. The panel failed to correctly apply the proper COA standard




in this case and its decision conflicts with thlS Court's precedent.
Miller-El at 327; Buck v Davis 137 S Ct. 759 (2017).This Court should not
allow this error to go uncorrected. A certiorari should be granted to

address this error.
B. COA SHOULD HAVE TSSUED

This Courtfs precedent is clear: " that when a habeas applicant seeks
permission to initiate appellate review of the dismissal of his petition,
the Court of Appeals should limit its examination to a threshold 1nqu1ry
into’ the underlylng merit of his claim." HTller-El at 327. "A prisoner
seek1ng a COA need only demonstrate a substantial show1ng of the denial
-of a constltutlonal right." 1d. ' A petitioner 'satisfies this stdndard by
demonstratlng that jurists of reason could disagree with the district
court's resolgtlon of his constitutional claims or that jurists could -
-conclude themissues presented are adequate to deserve eﬁcouragement.to

proceed furthes.' 1d.

Here, Stansbﬁry argues that since his State appellate brief, see ECF '
NO.57-1 and hlS habeas petition, see ECF NO.1 were filed pro se his
pleadings should ‘have been liberally construed in light of this Court's
decision in Halneb v Kerner 404 U.S. 519,520 (1972). Applying Miller-EL
and Haines pr1n01ndes to his petltton a reasonable ‘jurist could disagree
. with the district court's conclusion that his first petition under No.18-
CV“1066 raised a sPeedy trial claim because his first pet1t1on raised a
.due’ process right ‘to a reasonable speedy appeal that attacked the a
separate 18 month deiay after filing his notice of appeal and before the
Superior Court's decision resolv1ng hlS appeal. see Stansbury v District

Attorney of Phlladelphla 2019 US Dist LEXIS 163192019 (E. -D. PA 2019).

The Third Circuit ‘denying a COA on this issue is inconsistent with
this Court's precedentiand the Third Circuit own precedent. see betterman
v Montana 136 S Ct. 1609 (2016); Burkett v Cunningham 44 f£.3d 1160,1169
(3d cir 1995). The Betterman Court held that " after conviction a



1

defendant's due process right to liberty,while diminished,is still
present%’ Betterman at 136 S Ct.. 1618. This proves that his challenge to
the delai after conviction was properly raised as a due process claim. In
Burkett,ﬁim Third Circuit recognized the " due process clause guarantees
a reasona%ly speedy appeal if the state has chosen to give defnedants the
right to appeal." Burkett at 1169. This proves that since Stansbury delay
occurred &ur1ng his appeal process the Third Circuit recognized a due
process rlght to a reasonably speedy appeal. This illustrates the fact
that the panel s decision conflicts with this Court's and its own
- precedent. &ertlorarl should be issued to correct this error.

A reasonable jurists could conclude his speedy tr1a1 is.adequate to
deserve. - encauragement to proceed further because his ~first trial
commenced 211 ' months after being arrested without valid justification
after asserti&gﬂhis right prejudiced his defense since his only witness
became unavailgble. The 21 month delay in commencing his trial triggered
a presumption gf prejudice and application of the factors articulated in
Barker v Wingo 407 U.S. 514,530 (1972).

!
The Thlrd C1rcu1t denying a COA on this issue is 1ncon31stent with this
Court's preeedent, and deepens a circuit split between the Third and
Ninth Circuits concerning the proper application for a COA on a speedy

trial claim. Barké; at 530; Hernandez v Lyou 817 Fed Appx 498 (2020). In

Barker this Court %tated " when determining whether a defendant has been
deprived of the right to a speedy triel, a court should consider: the
- length of the delag, the reason for the delay, whether the defendant
asserted the right; and any prejudice. Id at 530. Here, since the
district court faileﬁ to review and apply these factors .to the.'delay

between his arrest aﬁd conviction the panel's decision was contrary to.

Barker. In Lyou, the Nlnth Circuit Court of Appeals granted hernandez a
COA on the same issue ' whether Hernandez was denied his Sixth Amendment
right to a speedy triagl." Id. Stansbury raised this exact same claim in
his habeas petition. see ECF No.l at 5 and 22. This illustrate the fact
that the Third_Circui&.is out of step with this Court's precedent and
other Circuits. Certiorari should be issued to resolve this split.
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A reasonable jurist could conclude that Stansbury's jury tampering claim
is adequate to deserve encouragement to proceed further because the trial
judge pr6v1ded the jury written instructions on the crimes charged in
Stansbury s absence ( Stansbury was pro se) and did not conduct an
ev1dent1acy hearing when the allegations was made. This contact and
denial oft an evidentiary hearing was presumptively pregud1c1a1 and
* deprived him of the presumption of judice he was entitled to under Remmer
v United S‘pates 347 U.S. 227,229-230 (1954). Since the State Court and
District Oohrt both failed to conduct a Remmer hearing this issue should
be remanded for one. '

The 'I'hlrd Circuit denylng a COA or remandmg this issue back for a
Remmer hearuhg conflict with this Court s precedent in Remmer and creates *
a spht amongest the Third and the First, and Fourth Circuit concerning a
trial judge- éuty to conduct a Remmer hearing. see Voutour v Vitale 761
F.2d 812 (1.5} cir 1985); United States v Vega 285 F.3d 256,266 (3d cir
'2002); Barnes {v Joyner 751 F.3d 229,240 (4th cir 2014). This Court and
the First and ‘,Fourth Circuits recognize a- Remmer hearing must be held
with respect t& jury impartiality when there is evidence of extraneous
influences on the jury. This proves that the The District Court and Third
Circuit abused r{:s discretion by not conducting or remanding for a Remmer
hearing. Ce-i:'tior;_ri should be granted and this issue remanded back for a
Remmer hearing. . ‘

A reasonable - jflrist could conclude that Stansbury's actual innocence
claim is adequate to deserve encouragement to proceed further because the

- - Pistrict - Court - failed to determine whether the Sunoco document he

submitted was new rellable ev1dence. ..not presented at trial and consider
the .Sunoco ev1dence w1th all the evidence presented at’ trial and assess
~the l1ke1y rmpaet-*—bf all the evidence on a reasonable Juror was
sufficient to proceed under Schlup v Delo 513 U.S. 298,324,327 (1995).
.Since the District- Guurt did not correctly apply the Schlup standard to
the facts of this case remand is necessary. .
‘,
‘The Third Circuit deni;]. of a COA on his actual innocence claim conflicts
with this -Court’ s-. deelsion in Schlup and deepens a split between the
Second and Third Circui-@: on the proper application for a COA on an actual

8.



innocence claim.This Court held in Schlup, that in order to pass through
the actual innocence gateway as Schlup did, a patitioner must support his
claim of innocence with new reliable evidence{,not presented at trial.
Schlup at 324. Since the District Court did not &onsider the new evidence
or assess the new evidence with " all the evidence" presented at trial,
the District Court's decision conflicts with this Court's decision.
Schlup at 328. In Rives v Fischer 294 F.Appx 662,679 (2d cir 2008), the
Second Circuit granted Rives a COA on the same fssue "whether appellant
demonstrated ~ that, "in “light "of "the new” évidéﬁce, no juror, acting,
reasonably, would have voted to fin ‘him guilty beyond a reasonableA
doubt." 1d. This illustrates that the District Geurt and Third Circuit -
decision's was contrary to SChlup and other Circuitg. :

>

Under § 2253 (c) requires an overview of the calims in the habeas
petition and a general assessment of their merits. Miller-El at 336.
Applying this principle to Stansbury's pro se pétition, ECF No.l1 at
5,10,22,25,26, a COA should have been issued becauge reasonable jurists
could find it debatable that his pro se ﬁetition sté;ed a valid claim of
the denial of a contitutiobal right and that jurlst of reason could
‘conclude the issues presented deserve encouragementﬂtp proceed further.
Slack v -McDaniel 529 U.S. 473,484 (2000). Certiorari %héuld be granted to

%
)

correct this error.

C. HABEAS RELIEF SHOULD BE GRANTED

-Under the. AEDPA, a federal court may grant a petition for habeas relief
- only if: (1) the state court's adjudication of the clalm, "resulted in a
decision that was contrary to, or involved an unreasonable application’
of,.:clearly.established federal law, as determined by‘thb .Supreme Court '

" . of the -United -States";. or- {2) thei.adjudication.”. resulted in a decision

that was based on an unreasonable determination of the facts in light of
the ‘evidence presented in the state court proceeding.' 28: .U.S.C. § 2254
(d)(1)-(2); see Parker v Matthews 567 U.S. 37,42-45 (2012).:



Here, Stansbury argues that .the state court’ '3 decision was contrary to
Barker v Wingo 407 U.S 514,530 (1972), because the state court did not
consider or mention any of the four Barker factqrs. see ECF No.31-2 at 20
& n.10. Tnstead the state court assess his sg}eedy trial claim by the
number of days. Id. Nowhere in the trial judge“,s opinion does he assess
or determine the third and fourth Barker factor. -,,: 1d. This proves that the
state court's decision was contrary to Bari;er- A remand for an
evidentiary hearmg is _necessary because the Commonwealth falled its

s

burdén of explammg the ‘délay  aiid "the” trial” Juelge S reasons were made

without an ev1dent1ary hearing.. Also, since thel:e was no determmatlon‘

made on "the third and foéurth . Barker ractor 1t is necessary for an
ev1dent1ary hedrlng to be held. . :

Stansbury also argues that the District Court erred in refusing to
review this claim because it held this claim was previously litigated in
his first habeas petition, see Appendix D at 10, is incorrect because his

first petition No.18-cv-1066_raised a due _pn__o_gg_s,s‘__,j:_i"_ght to a reasonable -

speedy appeal, see-Stansbury v District Attorney'of Philadelphia 2019 Us
Dist LEXIS 6348/2020 (E.D. PA 2020) This proves that the Dlstrlct Court
mischaracterize his first petition claim and lnlsapplled the law and
facts. Moreover, since his speedy trial claim was unripe when he filed
‘his first petition he could not have raised the speedy t#ial claim in his
first petition. ' ' i B

In this case, Staﬁsbury argues that the state court's deéision regarding
his jury tampering claim was contrary to Remmer v United_States 347 U.S.
227,229-230. (1954), because the trial judge admitted he prbvideéi written
jury instructions to the jury and the trial and sentenc1rg transcrlpts

_shows - the issue was broUght to the Court's attent1on and no’ Rerrmer
- - R . . R ‘. . - -t

" hearing was held.

Lot

i T

This Court held in Remmer that " in a criminal case, iany private
communication, contact or tampering, directly or indirectly, mth a juror
about matters pending before the jury 1is deemed prfzsumptlvely
prejudicial, if not made in pursuance of known rules of the‘ court and

10.
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1nstruct10ns and directions of the court made durlng the trial, with full

knowledge of the partles.' 347 U:S. at 229-230.

Here, the state court determined that under state law it was proper for
the court to provide. the jury the written instructions. see ECF No.31-2
at 32°& n 11. Stansbury argues that the state court is wrong and ignored
the fact ;hat the written instructions were provided to the jury not in

court open but during jury deliberation, in his absence and without his

knowledoe.~And when the issue was raised. about this contact the. court did =~

not conductia ev1dent1ary hearlng pursuant to Remmer . -

)
W

The tria% judge's*opin{on,-see ECF No;31-2 at 32 & n.l1, and the

seﬁtencing transcriﬁt; see N. T.10/17/16 9-12, ‘ proves that there was.

conduct between the judge and jury and written instructions were provided
to the Jury.‘These documents also proves that thw writeen instructions
were given 1n'hls absence and without his knowledge and no Remmer hearing
was held. Undar Remmer the contact between the judge and jury and the
prov1d1ng of %rltten 1nstruct10ns in his absence was preseumptively
preJudlclal and the failure to conduct a Remmer hearlng deprlved h1m of
the presumption: of preJudl ce which he was entitled to under Remmer. The
state court's de-lslon was contrary ‘to Remmer and Smlth v. Phillips 455
u.s. 209 2f$“(198b) o

_ Stansbucy also afoues that this Court should excuse the procedural
 default regarding’ a1s Sixth Amendment right to self-representation and
Due Process right to be present at all stages of the criminal trial

because the trial” Judge s actions prevent “him from fully developlng arid

fa;rly presenting the clalms in the state court.

This Court held‘ in Edwatdé v Carpenter 529 U.S. 446 (2000) that ".where )

a petitioner has protedurally defaulted on his claim, his avenue of

. rellef ate constrlctea "He may show either " cause " for the procedural
default and " actual preJudlce as a result of the supposed violation of

federal law, or "demonstrate a sufficient probability that our failure to
to review his federal clalm will result in a fundamental miscarriage of
JUSthEg' Id at 451. This Court held that " demonstratlng cause requ1res

1
'
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that an*obJectlve factor external to the defense impeded a petitioner's
ability to raise his claims in state court. see Murray v Carrier 477 U.S.
478,488 ;(1986) Should a petitioner fail to establish the " cause
prong, a scourt need not move to the prejudice prong before denying the
claim. se§ Smith v Murray 477 U.S. 527,533 (1986).
| ) .

In this case, Stansbury argues that the contact between the judge and
jury wHere\ written instructions were provided. Was done in his absence
without h1s knowledge. And when the issue was raised the ‘trial judge
refysed. to ¢onduct a Remmer hearmg at whlcn he couls have discovered his

© right to se;f-representatlon and ‘to be. present was also violated. This '
" Court should find that- the trial judge' impeded: his ability to fully -

devellop and :":fa-irly present these claims in the state court. The trial

judge actlons' also constituted government interference.
1

Stansbury a.rgues that this Court failure to review these claims will
result in a mlscarrlage of justice because the tr1a1 judge can not engage
in unconstltutxonal and unethical behavior and - then in an attempt to

“cover up his oouduct by -not affording him a hearmg which he was entitlad

to under Remmer. The trial judge disregarded the fact—fmdmg purpose of.
the Remmer hearmg. Denymg him his complete right to self-representatmn :
and to be present: not only violated his federal rights but also made his

trial unfair arnd unconstitutional. . Because without knowing what
transpired during ;this contact between the judge and jury ( which was
held off the recogd) at this critical stage of his trial ( which his
right to self-res,p’x;esen_tation under Faretta v California 422 U.S. 806

.(1975), ‘and right éo be present under Kentucky v Stincer 482 U.S. 730

(1987) were: VJ.olated) calls into questlon the. integrity of the. verdict.
This Court should exquse default and rev1ew the claims on their merits.

A
{
3

Stansbury argues thé—'p the state court and. district.court's. decisions. .

i‘égardmg his actual ';innocen\.e claims was contrary to Schlup v Delo 513
U.S. 298,324,327 (1995), because the state court and district court both
ignored the new ev1dicnce he filed, see Peitioner's Reply Brief to
Respondent's failure to Responsed to Habeas Petition and Supporting
Documents. at 3-6; ECF :;_\10.7-1 at 3-6., and assess the new evidence with

all the evidence pr_es.ent!;ed at trial.

12.
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This. Co'hr:t held in Schlup v Delo 513 .U.S. 298 (1995), .in order to pass.

; throughuthe actual innocence gateway as Schlup did, a petitioner must

support ‘hls claim of innocence with " new reliable evidence- whether it

be exculéatory scientific e\}idence, trustworthy eyewitnesses accounts, or
critical ‘jphysical evidence- that was not presented at trial. Id at
324,329.—.:~5{hough the Schlup standard does not require absolute certainty
about the E"petit:ioner's guilt or innocence. A petitioner's burden at the
gateway stage is to demonstrate that more likely than not, in light of

the new eva.dence, no - reasonable juror would find him guilty beyond a-

. reasonable doubt. 1d at 329.

.\1
¥

In thla (;ase, ‘Stansbury argues that the state court and magistrate

3udge ( smce the district judge did not specifically address the issue), .

ignored and t}ld not consider the new evidence he submitted. The state
judge reason‘éd that ' Appellant merely states that he received
notification that the previously unavailable material was now available.
He did not présent the Court with any. information or advise the Court
about what mformatlon the material contained" ECF No.31-2 at 39. The

- Magistrate Judge concluded that " All without supplying me with a copy of . |

the Sunoco - docqment on which Mr. Stansbury relies, and after not
supplying the trial judge with the Sunoco document either.” Appendix D at

Stansbury. .claims_that both of these conclusion are incorrect 'becéuse a
simply review of ECF No.7-1 at 3-6, is a copy of the motion for a new
trial and .new ev1dence filed in the state court on August 1, 2016 .and
"filed with the dlStl’.lCt court.on July 19,2018. This proves that both the

'state court and dlstrlct court was "provided a copy of -the new ev1dencé. ‘-

The only explanatlon for this profoundly wrong conclusion is either both

court just ignored-the evidence he filed or both courts did not review
- the documents. he fiied. The latter suggest. that this what happened ..

" because the magistraté; judge echoed the same false statement made by the
state judge and Commoawealth that Stansbury did not provide the state
 court with a copy of the Sunoco document. see Appendix D at 40-41 and ECF
No.31 at 19 and ECF No;;31-2 -at 39. This proves that his new evidence was
ignored and his documents were not reviewed and recieved full and- fair

consideration by the Ool;écts .

13.
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- Stansbury also argues that the state court and'district court both failed
to correctly apply Schlupis predictive standard regarding whether jurors
would have reasonable doubt because his new evidence was igonred and not
considered prevented the state and district c@urt from determining the
impact ‘the new evidence would have against ail the evidence that was

presented at. trial. Instead,..the both. themp;ate and district courts:

engaged in speculative and selective fact-finding. For Example:

The Magistrate Judge determined “that ' M. Stansbury would have me

“bélieve that, with the Sunoco document before them, a jury would have

accepted his alibi, ‘even in the face of .contemporaneous eyewitness
identification of mr. Stansbury as the shooter by:Mr-fStansbury's half~-
brother, one of the intended victims, an identiﬁication made in the
presence of lay witnesses at the sence of the shootipg, caught on tape on
a 911 call, and then repeated by Mr. Stansbury'é half-brother again
during a formal police interview. All without supplying me a copy of the
Sunoco document on which Mr.Stansbury relies, and'after not supplying the
trial’ judge with the Surfoco document elther.. toegther, this is
unconvincing, to .put it charltably A jury woula not have brought it.
Appendix D at 40-641. -

Stanshury claims the magistrate judge determination was gelective because -

the magistrate judge only cited or mention the Commonwealth evidence that
they presented at trial and did mot cite or even mentfpn the evidence

Stansbury presented at trial such as. For Example: S

-~ Defense witness Jabbar Scott testified that Abdual Scoit got punched-.
by someone else because Stdnsbury was not present wnen the hit occur. ' see

. Trial Transcrlpt. N.T.5/26716,173-175.

R
'

Stansbury testified in his own defense and claimed he wés at Sunoco
where he used his bank card and purcansed a bottle of water:( which tne
Sunoco docuiment supports), see Trial Transcript. N;T.5/26/16,§82.

| \

Ducing -closing the Commonwealth suggested Stansbury's jalibi was
. fabricated because his bank record did not support his alibifgsee Trial
14. - | ‘

1
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Transcri?t. N.T.5/26/16,239.
ﬁ
This - proves that Stansbury presented evidence at trial that the
magistratei judge failed to cite or mention. Therefore, the state and
district co€rts failed to consider "all the evidence' presented at trial.

Schlup at

were based ¢n selective and speculatives fact-finding as statd above.
Thls Court shpuld remand for an ev1dent1ary hearlng.

E{{ o CONCLUSTON |

For all of thelgorego1ng reasons, Mr. Stansbury's case is extraordinary.
At a minimum, seasonable jurists could so conclude, which means a COA
must issue. Thlb Court's review is warranted not only to resolve the
split amongest the circuits, but to maintain publlc confidence that
courts will not permlt a conviction based on violating a pro se
defendant's federql ‘constitutional rights to stand or deny him adequate
and effective appe}late review to review his conviction: ~

Respectfully Submitted,

. i Kareem Stansbury, pro se #MS-4084
’ SCI- CAmp Hill
P.0.Box 8837

Camp Hill, PA 17001

-

28. This Court should not relie on the state court or- -
magistrate*judge'S'determinations since the basis for their -conclusions -- . --



