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PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-11

JOHN R. WOOD,
Petitioner — Appellant,
V.
BRYAN P. STIRLING, Commissioner, South Carolina Department of Corrections;
LYDELL CHESTNUT, Deputy Warden of Broad River Correctional Institution

Secure Facility,

Respondents — Appellees.

Appeal from the United States District Court for the District of South Carolina, at Rock
Hill. David C. Norton, District Judge. (0:12—cv—03532—-DCN)

Argued: October 29, 2021 Decided: March 2, 2022

Before MOTZ, DIAZ, and RICHARDSON, Circuit Judges.

Affirmed by published opinion. Judge Diaz wrote the opinion, in which Judge Motz and
Judge Richardson joined.

ARGUED: Elizabeth Anne Franklin-Best, ELIZABETH FRANKLIN-BEST, P.C., for
Appellant. Melody Jane Brown, OFFICE OF THE ATTORNEY GENERAL OF SOUTH
CAROLINA, Columbia, South Carolina, for Appellees. ON BRIEF: Emily C. Paavola,
JUSTICE 360, Columbia, South Carolina, for Appellant. Alan Wilson, Attorney General,
Donald J. Zelenka, Deputy Attorney General, OFFICE OF THE ATTORNEY GENERAL
OF SOUTH CAROLINA, Columbia, South Carolina, for Appellees.
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DIAZ, Circuit Judge:

John R. Wood shot and killed an on-duty police officer. A South Carolina jury
convicted him of murder and sentenced him to death. Having exhausted his state remedies,
Wood petitioned the district court for a writ of habeas corpus pursuant to 28 U.S.C. § 2254.
He now appeals the district court’s grant of summary judgment to the state officials Bryan
P. Stirling and Lydell Chestnut.

We granted a certificate of appealability on one issue: whether Wood’s trial counsel
provided ineffective assistance by failing to object to the State’s introduction and use of
prison-conditions evidence at the penalty phase. We find that the state postconviction
court’s denial of relief didn’t constitute an unreasonable application of clearly established

federal law or an unreasonable determination of the facts. Thus, we affirm.

L.
A.

In December 2000, Trooper Eric Nicholson encountered Wood while patrolling I-85
near Greenville, South Carolina. Wood was on a moped. After Nicholson confirmed with
another officer that mopeds couldn’t be operated on the interstate, he activated his lights
and siren to pull Wood over. But Wood didn’t stop. Instead, he led the officer off the
highway and onto a frontage road. Nicholson sped up to get beside Wood and used his car
to block the moped’s progress. Wood came to a stop near the driver-side window of

Nicholson’s car. Within seconds, Wood drew a gun and shot Nicholson five times through
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the window. Having fatally wounded the officer, Wood fled and met up with his girlfriend,
who had been following him in her Jeep.

When police caught up with the pair, a high-speed chase ensued. Wood’s girlfriend
drove while Wood fired at pursuing officers from the passenger seat. He shot one of the
officers in the face, but the officer survived. As the chase continued, the Jeep ran several
cars off the road, striking one. And when the Jeep stalled, Wood hijacked a truck at
gunpoint—this time, he jumped into the driver’s seat. Officers eventually cornered and
arrested Wood.

B.

A South Carolina grand jury indicted Wood for Nicholson’s murder and possession
of'a weapon during the commission of a violent crime. The State gave notice it would seek
the death penalty, and Wood’s capital trial began in February 2002. Attorneys John
Mauldin, James Bannister, and Rodney Richey represented him. The jury returned a guilty
verdict on both counts. The penalty phase began two days later.

The State began the penalty phase by reintroducing all the evidence from the guilt
phase for the jury’s consideration. The rest of its penalty case consisted of Wood’s criminal
record and six witnesses. The State read Wood’s record to the jury, which included
convictions for shoplifting, grand theft, burglary, obtaining controlled substances by fraud,
and conspiring to use fraudulent identification in connection with counterfeit securities.

As for its witnesses, the State spent the bulk of its time examining Jimmy Sligh, a

20-year employee of the South Carolina Department of Corrections. Sligh testified on “the
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difference between life in prison without parole versus the punishment of death.”! J.A.
317. Sligh described a prison as being “like a mini city.” J.A. 323. He explained that
prisoners in the general population typically have access to several privileges, assuming
good behavior. These privileges include access to vocational and work programs,
recreational activities, freedom of movement around their cell block, and full-contact
family visits.

In contrast, Sligh explained that death row prisoners are on 23-hour lockdown, have
no access to work programs, and have constrained, no-contact family visits. Still, Sligh
testified that violence is more limited on death row where prisoners spend their time either
behind bars or restrained.

At no point did Wood’s counsel object to Sligh’s testimony. Instead, on cross-
examination, counsel highlighted the danger of prison life in the general population.
Counsel asked whether Wood’s small stature and race (Wood is white) would be “strikes”
against him in the general population, and Sligh agreed that Wood’s “safety would be at
the highest it could be” if placed on death row. J.A. 350.

Four other State witnesses testified about the day of the crime and Wood’s arrest.
One officer talked about his experience as a first responder. Another recounted being shot
in the face by Wood during the pursuit. A third spoke on Wood’s apparent lack of remorse
after being captured. And the victim whose truck Wood stole discussed being hijacked at

gunpoint.

' We refer to such testimony as “prison-conditions evidence.”
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The State concluded by calling Misty Nicholson, Trooper Nicholson’s widow, who
recounted their relationship and the lasting impact of Nicholson’s death. Mrs. Nicholson
told the jury about how they “grew up together” and married after five years of dating. J.A.
392. She described how they once “planned to have children” but now she “come[s] home
to an empty house.” J.A. 394-95. “Every aspect of [her] life ha[d] been changed.” J.A.
394.

Mrs. Nicholson also related how Nicholson’s death was “really difficult” for his
parents. J.A. 393. She said Nicholson’s father was “not in the best . . . health,” and the
death “put a real strain on h[im].” J.A. 394. Finally, she detailed the day Nicholson died
and how she arrived at the hospital to find him gone. “From that point on [she] had to live
with what happened.” J.A. 398.

Wood then presented his mitigation case, focusing on his mental health issues (and
their root causes) and his adaptability to confinement. He offered expert testimony from a
social worker and a psychiatrist, who both examined Wood and agreed that he suffered
from paranoid-personality disorder. Wood’s psychiatrist went further, diagnosing him
with bipolar disorder. And when considered with his hallucinations and delusions of
grandiosity, the psychiatrist said Wood exhibited symptoms of psychosis.

The State called its own forensic psychiatrist in rebuttal, who had evaluated Wood
and reviewed his medical records. Contrary to Wood’s experts, the State’s psychiatrist
testified that Wood suffered only from an antisocial personality disorder and substance-

abuse issues. As support, he noted Wood’s psychiatric evaluation conducted at the jail just
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days after Nicholson’s murder, which found no mental illness other than an antisocial
personality disorder.

Wood’s adaptability-to-confinement presentation proceeded in two parts. First, he
offered video footage of his good behavior in jail over the previous fourteen months.
Second, he called James Aiken, a former South Carolina prison warden, as an expert to
testify to Wood’s “future prison adaptability” and a “risk assessment of prisoners.” J.A.
468-69.

Aiken briefly explained his impression that Wood was “compliant to orders” based
on his review of prison records and an interview of Wood. J.A. 470. Given Wood’s
cooperative and nonviolent behavior in prison, Aiken opined Wood would pose no risk to
prison staff if confined for the rest of his life.

Most of Aiken’s testimony, however, compared life in the general population of a
maximum-security prison (where Wood would serve a life sentence) versus death row—
i.e., prison conditions. Though a layperson might think an inmate is better off in the general
population, Aiken said, “that’s not necessarily the case.” J.A. 473. A death row inmate
gets “peace and quiet” in their single cell, while general-population inmates are “dealing
with [multiple] security threat groups.” Id.

Aiken explained such threats in the general population came from “predator
groups,” which he defined as “people that are constantly trying to take control of you. . . .
people that have killed over and over and over again.” Id. And Aiken agreed that Wood’s

size and race would make him an “easier target” and “more likely to be subjected to persons
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inflicting violence upon him” in the general population. J.A. 475. A life sentence would
be “very difficult for [Wood],” according to Aiken. J.A. 476.

At closing, the State featured the prison-conditions evidence. It argued that a life
sentence wouldn’t be “serious business for . .. Wood.” J.A. 599. That’s because “going
to prison is like being in a big city — in a little city. You’ve got a restaurant. . .. You get
contact visits with your family. . .. You’ve got a social structure. You’ve got freedom of
movement. . .. Thirty or forty acres to live in. [You can w]atch ball games on the T.V.”
J.A. 599-600. The State told the jury that life in prison for Wood would be “a change of
address and nothing more.” J.A. 600.

Wood’s counsel didn’t object. Instead, counsel challenged Sligh’s framing of prison
as “soft.” J.A. 614. And counsel referred to Aiken’s testimony, explaining that “prisons
contain violent, dangerous people for long periods of time.” J.A. 616.

The case went to the jury. On the second day of deliberations, the jury asked to
review the competing psychiatrists’ testimony. After having this testimony played back,
the jury informed the court of an eleven-to-one deadlock. The court gave the jury a
modified A/len? charge, instructing them to continue deliberations. The next morning, the
jury returned a verdict of death.

The Supreme Court of South Carolina affirmed Wood’s convictions and sentence
on direct appeal. State v. Wood, 607 S.E.2d 57, 62 (S.C. 2004), cert. denied, 545 U.S. 1132

(2005).

2 Allen v. United States, 164 U.S. 492 (1896).
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C.

Wood filed for postconviction relief in state court. Among several issues, Wood
raised ineffective assistance of his trial counsel for their failure to object to the State’s
introduction and use of prison-conditions evidence at the penalty phase.

The state postconviction court held an evidentiary hearing at which Wood’s trial
counsel testified. Mauldin, lead trial counsel, said he had no strategic reason for failing to
object to the State’s prison-conditions evidence and the use of such evidence in closing.
While Mauldin first suggested that he thought Sligh would testify only about adaptability-
to-confinement evidence, the State on cross refreshed his memory with the trial transcript.
Mauldin had expressly decided not to object to Sligh’s “conditions of confinement”
testimony after huddling with the rest of the defense team.

Bannister and Richey also testified. Both agreed that they knew of no strategic
reason not to object to the evidence but that such an objection was Mauldin’s to make.

The state court dismissed Wood’s petition. On the prison-conditions evidence, it
analyzed South Carolina case law to explain why such evidence is “problematic.” J.A.
1217. And applying Strickland,’ the court found Wood’s counsel were deficient for not
objecting to the evidence. But that deficiency didn’t prejudice Wood. Because there was
a “relative equality of presentation” on the improper-but-admitted evidence, the state court
determined that there was no reasonable probability of a different result when considering

the admissible evidence. J.A. 1226.

3 Strickland v. Washington, 466 U.S. 668 (1984).
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Wood appealed, but the Supreme Court of South Carolina declined review.
D.

Wood then petitioned for federal habeas relief in the District of South Carolina.* He
raised a host of issues, including his trial counsel’s failure to object to the prison-conditions
evidence. The State moved for summary judgment. A magistrate judge recommended
granting the State’s motion.

Applying 28 U.S.C. § 2254(d)’s review standard to Wood’s Strickland claim on the
prison-conditions evidence, the magistrate judge agreed that “admission of an arbitrary
factor, such as conditions of confinement, may invite prejudice.” Wood v. Stirling, No. 12-
cv-3532, 2018 WL 4701388, at *21 (D.S.C. Oct. 1, 2018). Still, she found that “nothing
in federal jurisprudence requires a finding that admission of evidence of conditions of
confinement prejudiced [Wood].” 1d.

The magistrate judge determined the state postconviction court had properly applied
Strickland when it weighed the prison-conditions evidence’s impact on the verdict. Wood
had also questioned the state court’s reliance on the aggravated facts of his crime while
ignoring the jury’s long deliberations. But the magistrate judge found no evidence tying
the jury’s deadlock to the admission of prison-conditions evidence or to mitigating

evidence that the state court didn’t consider.

* The federal proceedings were stayed while Wood pursued a second postconviction
petition in state court. The state court granted summary judgment against Wood on his
second petition, finding it improperly successive and untimely.
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Wood objected to the magistrate judge’s report and recommendation. The district
court, however, overruled those objections. Wood v. Stirling, No. 12-cv-3532, 2019 WL
4257167, at *12—14 (D.S.C. Sept. 9, 2019).

On the prison-conditions evidence, the district court agreed that the state court had
properly applied Strickland by examining the evidence’s prejudicial effect. Rejecting
Wood’s other objections, the district court found that no Supreme Court precedent required
a court to consider the length of jury deliberations in a Strickland-prejudice analysis. Nor
was the district court persuaded that the State’s repetition of the prison-conditions evidence
in closing needed to be considered, either. The district court accordingly entered judgment
for the State.

We granted a certificate of appealability on the Strickland claim.

II.

Wood argues that the state postconviction court’s refusal to grant relief on his claim
that counsel were ineffective for failing to object to the prison-conditions evidence was
either an unreasonable application of the Supreme Court’s Strickland line of cases or based
on an unreasonable determination of the facts. We review the district court’s denial of
habeas relief de novo. Owens v. Stirling, 967 F.3d 396, 410 (4th Cir. 2020). And because
the state court adjudicated Wood’s claim on the merits, we review that denial through the
highly deferential lens required by the Antiterrorism and Effective Death Penalty Act of
1996 (“AEDPA”). See 28 U.S.C. § 2254(d).

We conclude that Wood fails to meet AEDPA’s stringent bar for relief.
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A.

Under AEDPA, we may grant habeas relief on a claim that a state postconviction
court rejected on the merits only when the decision: (1) “was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the Supreme
Court,” 28 U.S.C. § 2254(d)(1); or (2) “was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding,” id. § 2254(d)(2).

Under § 2254(d)(1), a state court’s application of Supreme Court precedent is
unreasonable “when the court identifies the correct governing legal rule from the Supreme
Court’s cases but unreasonably applies it to the facts of the particular state prisoner’s case.”
Owens, 967 F.3d at 411 (cleaned up). “[A]n unreasonable application of federal law is

2

different from an incorrect or erroneous application of federal law.” Williams v. Taylor,
529 U.S. 362, 412 (2000). In other words, we may not grant relief if “it is possible
fairminded jurists could disagree” that the state court’s decision conflicts with Supreme
Court precedent. Harrington v. Richter, 562 U.S. 86, 102 (2011).

Under § 2254(d)(2), a state court’s decision is based on an unreasonable
determination of the facts when there “is not merely an incorrect determination, but one

299

‘sufficiently against the weight of the evidence that it is objectively unreasonable.”” Gray
v. Zook, 806 F.3d 783, 790 (4th Cir. 2015) (quoting Winston v. Kelly, 592 F.3d 535, 554
(4th Cir. 2010)). We presume the state court’s factual findings are sound unless the

petitioner “rebuts the ‘presumption of correctness by clear and convincing evidence.’”

Miller-El v. Dretke, 545 U.S. 231, 240 (2005) (quoting 28 U.S.C. § 2254(e)(1)).
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And “when a petitioner’s habeas corpus claim is based on alleged ineffective
assistance of counsel, we review the claim through the additional lens of Strickland and its
progeny.” Richardson v. Branker, 668 F.3d 128, 139 (4th Cir. 2012). “The AEDPA
standard and the Strickland standard are dual and overlapping, and we apply the two
standards simultaneously rather than sequentially.” Id.

To succeed on an ineffective-assistance claim, a petitioner must show that (1)
“counsel’s performance was deficient”; and (2) “the deficient performance prejudiced the
defense.” Strickland v. Washington, 466 U.S. 668, 687 (1984). Performance is deficient
if it falls below “an objective standard of reasonableness,” which is defined by “prevailing
professional norms.” /d. at 688. Prejudice means there is “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been
different.” Id. at 694. And a reasonable probability is one “sufficient to undermine
confidence in the outcome.” Id.

“Surmounting Strickland’s high bar is never an easy task” for a habeas petitioner
seeking relief under § 2254(d). Richter, 562 U.S. at 105 (cleaned up). That’s partly
because “[t]he Strickland standard is a general one, so the range of reasonable applications
is substantial.” Id.; see Yarborough v. Alvarado, 541 U.S. 652, 664 (2004) (“[E]valuating
whether a rule application was unreasonable requires considering the rule’s specificity.
The more general the rule, the more leeway courts have in reaching outcomes in case-by-

case determinations.”).
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B.
1.

The state postconviction court correctly identified Strickland as the appropriate
framework to address Wood’s claim. It found (as the State concedes) that defense counsel
were deficient for not objecting to the prison-conditions evidence. See Bowman v. State,
809 S.E.2d 232, 241 (S.C. 2018); State v. Plath,313 S.E.2d 619, 627 (S.C. 1984). But the
state court also determined Wood couldn’t show prejudice from this deficiency.

Wood argues that the state court’s application of Strickland’s prejudice test either
was objectively unreasonable or resulted in a decision based on an unreasonable
determination of the facts. We disagree.

2.

To assess Strickland prejudice in capital sentencing, “the question is whether there
is a reasonable probability that, absent the errors, the sentencer . . . would have concluded
that the balance of aggravating and mitigating circumstances did not warrant death.”
Strickland, 466 U.S. at 695. Wood framed that question for the state court in terms of his
counsel’s failure to object to the prison-conditions evidence. Thus, put differently, Wood
would have been “entitled to relief only if he [could] show that had the [prison-conditions
evidence] not been admitted, there is a reasonable probability that at least one juror would
have struck a different balance.” Powell v. Kelly, 562 F.3d 656, 668 (4th Cir. 2009)
(cleaned up).

The state court held that Wood hadn’t shown “a reasonable probability of a different

result.” J.A. 1226. It compared the “extremely aggravated” facts of the case against
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Wood’s “limited” mitigation case. Id. Wood had done more than “merely murder(]
Trooper Nicholson,” the state court said, he wounded another officer and endangered
several civilians. Id. The state court also noted the “particularly moving” victim-impact
evidence and Wood’s prior criminal record. Id.

As for Wood’s mitigation case, the state court explained Wood had called no family
members and presented only “relatively mild mental health testimony.” Id. That latter
evidence, the state court determined, showed that Wood didn’t suffer from psychosis or
delusion at the time of the offense, but had an antisocial personality disorder.

On the prison-conditions evidence, the state court found the defense “was able to
score as many points if not more as the [State],” thereby neutralizing any prejudice. Id.
Wood’s counsel had elicited “how tough prison is, how [Wood] would be far more
susceptible to danger in general population than on death row, and how [Wood] would
likely be at the mercy of predator groups inside the general population of prison given his
small stature and older age.” Id.

According to the state court, both sides “fully joined the issue” and achieved a
“relative equality of presentation.” Id. And “[g]iven the overwhelming evidence in
aggravation and the limited evidence in mitigation,” admission of the prison-conditions
evidence didn’t prejudice Wood. Id. By the same token, the state court found the closing
arguments didn’t change this outcome because both sides introduced prison-conditions

evidence and argued on the issue.
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3.

We recently examined a state court’s application of Strickland to the evidentiary
issue before us. In Sigmon v. Stirling, we denied habeas relief where a state court found
no reasonable probability that, but for defense counsel’s failure to object to prison-
conditions evidence at the penalty phase, the jury wouldn’t have imposed a death sentence.
956 F.3d 183, 193 (4th Cir. 2020), cert. denied, 141 S. Ct. 1094 (2021).

There, defense counsel first elicited the improper evidence from its own expert. Id.
Concluding the petitioner hadn’t established prejudice, we found that “overwhelming and
uncontested evidence of aggravating circumstances” outweighed any potential harm from
the prison-conditions evidence. /d. Exclusion of such evidence “would have also excluded
parts of Sigmon’s mitigation case” since the petitioner opened the door on the topic through
his expert. /1d.

The Sigmon prejudice analysis informs our decision here. The state postconviction
court identified the “extremely aggravated” facts of Wood’s crime, along with his criminal
history and the “moving” victim-impact evidence, and then weighed the effect of the
prison-conditions evidence presented to the jury. J.A. 1226. Though Wood offered a
mitigation case based on his mental health, we don’t think it was unreasonable for the state
court to have found that the substantial aggravating evidence overcame that case. See, e.g.,
Morva v. Zook, 821 F.3d 517, 532 (4th Cir. 2016) (“Even the most sympathetic evidence
in the record about [the petitioner’s] troubled childhood and mental health does not

outweigh the aggravating evidence presented at trial.” (cleaned up)).
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Wood’s counterarguments are unpersuasive. He first claims that the state court
“failed to appreciate the inherently prejudicial nature” of the prison-conditions evidence
and its “central role” in the State’s case. Appellant’s Br. at 24. To be sure, Sligh’s
testimony featured prominently in the State’s penalty case. Based on the transcript, Sligh’s
testimony made up more than half of the direct testimony elicited from the State’s six
penalty-phase witnesses. J.A. 319-46, 352-59. And the State highlighted Sligh’s
testimony in closing. By contrast, the defense’s questioning of Aiken made up less than a
fifth of the direct testimony it elicited from all its witnesses. J.A. 464-78.

But the record convinces us that the state court did, in fact, appreciate the troubling
nature of the prison-conditions evidence. Before tackling the Strickland analysis, the court
examined South Carolina case law to explain why such evidence is “problematic” and thus
inadmissible. J.A. 1217. And, in a single sentence, it found Wood’s trial counsel were
deficient under Strickland for failing to object to the evidence.

With that conclusion firmly in mind, the state court weighed the effect of the prison-
conditions evidence. It determined that there was a “relative equality of presentation by
both sides” on this evidence and that the defense “score[d] as many points if not more”
than the State. J.A. 1226.

True, the prison-conditions evidence made up a disproportionate share of the new
evidence offered by the State during the penalty phase. But the state court found that
Wood’s counsel countered the State’s central premise through more efficient questioning.
What’s more, the defense opened the penalty phase by telling the jury that “life without

parole is perhaps a more punishing penalty.” J.A. 297. Taken altogether, the state court
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could reasonably conclude that the defense met its objective and scored enough points on
the prison-conditions evidence to nullify the State’s presentation.

Though the state court didn’t reach Wood’s desired result, we can’t say it
unreasonably applied Strickland when it weighed the prison-conditions evidence and found
its effect on the verdict inconsequential.> At bottom, it’s precisely this type of inquiry the
Supreme Court asks habeas courts to engage in when assessing Strickland prejudice. See

Sears v. Upton, 561 U.S. 945, 955-56 (2010) (explaining that the prejudice inquiry should

299

be “probing and fact-specific” and will “necessarily require a court to ‘speculate’” on the

consequences of counsel’s errors).

Wood’s challenges to the state court’s consideration of his mitigation evidence are
also unavailing. Wood argues the court “unreasonably substituted its own judgment
discounting [his] mitigation evidence” when considering his criminal history and mental

health evidence. Appellant’s Br. at 29. He also asserts that the court “unreasonably

> Wood claims the state court’s weighing of the prison-conditions evidence can’t be
reconciled with the result in State v. Burkhart, 640 S.E.2d 450 (S.C. 2007), but that
argument misses the mark. In Burkhart, South Carolina’s high court, without conducting
a prejudice analysis, reversed a death sentence on direct review where the State had
introduced general prison-conditions evidence over the defendant’s timely objection. See
id. at 488. Though the defendant “attempted to counter” the State’s prison-conditions
evidence with his own, the court found the “entire subject matter injected an arbitrary factor
into the jury’s sentencing considerations” in violation of a state statute. /d. Even so, South
Carolina’s treatment of such evidence on direct review can’t control Wood’s collateral
Strickland claim, which requires him to establish prejudice. See Bowman, 809 S.E.2d at
246 (“Burkhart provides no support for Petitioner’s claims in this matter, as this is a
[postconviction relief] claim, which is evaluated under the two-pronged approach of
Strickland][.]”).
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conflated” Aiken’s adaptability and prison-conditions testimony. Appellant’s Br. at 31.
We disagree.

For starters, the state court’s order shows it considered both Wood’s criminal history
and his mental health evidence. On Wood’s criminal history, the court specifically noted
his prior record and time spent in prison. It’s true, as Wood argues, that the court didn’t
mention the nonviolent nature of his past crimes or his good behavior while in prison. But
that the court wasn’t persuaded by this evidence is understandable when considered in
context. After all, it assessed Wood’s criminal history just after recounting the violent facts
of his murder conviction.

Similarly, we reject Wood’s contention that the state court unreasonably discounted
his mental health evidence. The court found the evidence “relatively mild” because there
were no “findings of psychosis or delusion at the time of the offense.” J.A. 1226. This
conclusion is supported by the State’s expert psychiatrist, who said Wood exhibited no
mental illness apart from substance abuse and an antisocial personality disorder.

The State’s expert explained how he had relied on another psychiatrist’s evaluation
of Wood just days after Nicholson’s murder that revealed neither psychosis nor delusion.
So, while Wood’s expert psychiatrist attested that he suffered from symptoms of
psychosis—even at the time of the offense—the record provides ample support for the state

court’s decision to instead credit the State’s evidence.® See Walters v. Martin, 18 F.4th

® Wood’s claim that the state court’s treatment of his mental health evidence violated
Tennard v. Dretke also fails. See 542 U.S. 274, 284 (2004) (explaining that mitigation
evidence need not bear any “nexus to the crime” to be considered). The court didn’t
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434, 444 (4th Cir. 2021) (“We defer to the state court’s credibility finding [when] we
perceive no stark and clear error with it.”” (cleaned up)).

Nor do we think the state court unreasonably conflated Aiken’s adaptability and
prison-conditions testimony. Wood points to the court’s statement that “[h]ad counsel
objected to the State’s evidence on the issue, it would not have been allowed to make its
own points along these lines as well.” J.A. 1226. Wood claims the court treated Aiken’s
adaptability testimony (which is admissible’) as equivalent to the prison-conditions
evidence (which isn’t).

There’s no dispute that Wood would have been able to present evidence on his
adaptability to prison, regardless of the introduction of prison-conditions evidence. But
the state court never said otherwise. It said only that Wood wouldn’t have been able to
make his points “on the issue”—the “issue” being “conditions of confinement.” /d.
(emphasis added). And other portions of the court’s order show that it understood Aiken
testified on Wood’s “mentality” and that he’d be “adaptable to prison.” See J.A. 1162,
1178. In short, we find no indication that the state court conflated Aiken’s testimony in

the manner Wood suggests, much less that it did so unreasonably.®

disregard Wood’s mental health evidence by finding it “relatively mild.” See J.A. 1226.
Rather, the court’s finding informs the weight it gave to Wood’s evidence when tempered
by the State’s rebuttal expert.

7 See Skipper v. South Carolina, 476 U.S. 1, 7 (1986).

8 Having found the state court reasonably considered the mitigation and prison-
conditions evidence, we conclude Wood’s claims that the court unreasonably focused on
the facts of his crime and the victim-impact evidence are of no moment.
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Finally, Wood contends the state court failed to reasonably apply Strickland because
it didn’t acknowledge that the jury deliberated over three days and, at one point, appeared
deadlocked. According to Wood, this shows that “even a tiny fraction less on the
aggravating side of the scale could have made a difference” in the verdict. Appellant’s Br.
at 35.

Indeed, we’ve held that the significance of evidence can be “further heightened”
when considering the reasonableness of a Strickland application if a jury is “initially
deadlocked on whether to impose the death penalty.” Williams v. Stirling, 914 F.3d 302,
319 (4th Cir. 2019). Wood’s reliance on Williams thus seems apt on its face.

Yet there’s good reason why the jury’s deadlock is not as telling as Wood suggests.
Just before the jurors informed the court that they were deadlocked, they asked to rehear
the testimony of the expert psychiatrists. This request suggests that the mental health
evidence led to the impasse, not the prison-conditions evidence. Given that there’s another
reasonable explanation for the jury’s indecision having nothing to do with counsel’s
effectiveness, we won’t fault the state court for not expressly considering the jury’s

deadlock in its prejudice analysis.

1.
In sum, the state postconviction court properly applied Strickland to Wood’s
ineffective-assistance claim, and in doing so, it wasn’t unreasonable in finding no
reasonable probability that, but for trial counsel’s errors, the jury wouldn’t have sentenced

Wood to death. The district court’s judgment is therefore
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AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

JOHN R. WOOD,

Petitioner, No. 0:12-cv-3532-DCN

VS. OPINION AND ORDER

BRYAN P. STIRLING, Commissioner,
South Carolina Department of Corrections;
and WILLIE D. DAVIS, Warden, Kirkland
Reception and Evaluation Center,

Respondents.

N N N N N N N N N N N N N

Petitioner John R. Wood (“Wood”) is a death row inmate in the custody of the
South Carolina Department of Corrections (“SCDC”). He filed a writ of habeas corpus
pursuant to 28 U.S.C. § 2254 on September 19, 2013. This matter is before the court for
consideration of Wood’s objections to the Report and Recommendation (“R&R”) of
United States Magistrate Judge Paige J. Gossett, who recommends granting respondents’
motion for summary judgment and granting in part and denying in part Wood’s motion
for an evidentiary hearing and to expand the record. For the reasons stated below, the
court adopts the R&R, grants the respondents’ motion for summary judgment, and grants
in part and denies in part Wood’s motion for further factual development.

I. BACKGROUND AND PROCEDURAL HISTORY

Wood was convicted by a jury and sentenced to death for the murder of Trooper
Eric Nicholson (“Nicholson”). The R&R ably recites the facts of this case, as
summarized by the Supreme Court of South Carolina. In short, Wood was driving a

moped on -85 in the Greenville area, and Nicholson informed the dispatcher that he was
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going to pull Wood over. Several witnesses observed the moped, followed by a trooper
with activated lights and sirens, take the off-ramp to leave the interstate and turn right
onto a frontage road. Nicholson sped up to drive alongside the moped and then veered to
the left and stopped at a raised median to block the moped’s path. The moped came to a
stop close to the driver’s side window of Nicholson’s car.

Upon stopping, Wood stood up over the moped, fired several shots in the driver’s
side window, turned the moped around, and fled. Officers heard Nicholson scream on
the radio, went to the scene, and found that Nicholson had been shot five times. Both of
Nicholson’s pistols were secured in their holsters, and eight shell casings were found at
the scene. While fleeing, Wood drove into a parking lot and jumped into the passenger’s
seat of a Jeep. The police began pursuing the Jeep, and Wood opened fired on the
officers. One officer was struck in the face by a bullet fragment, but he survived the
injury. Wood then abandoned the Jeep and hijacked a truck but was eventually stopped
and taken into custody.

Wood was indicted in May 2001 in Greenville County for murder and possession
of a weapon during the commission of a violent crime. ECF No. 45-3 at 74. At trial,
Wood was represented by attorneys John I. Mauldin, James Bannister, and Rodney
Richey (referred to collectively or individually as “trial counsel””). On February 11, 2002,
the jury found Wood guilty of both charges and recommended a death sentence on the
murder charge, finding the aggravating factor of murdering a state law enforcement
officer during the performance of his official duties. ECF Nos. 42-7 at 20; 43-3 at 25-27.
On February 16, 2002, the state circuit court sentenced Wood to death. ECF No. 43-3 at

30.
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Wood appealed his case to the Supreme Court of South Carolina. On December
6, 2004, the Supreme Court of South Carolina affirmed Wood’s convictions and
sentence. ECF No. 43-5 at 107. Wood petitioned for rehearing, which the court denied
on January 20, 2005. ECF No. 43-5 at 108. Then on July 28, 2005, Wood filed a pro se
application for post-conviction relief (“PCR”). ECF No. 43-5 at 112. The PCR court
appointed attorneys to handle Wood’s PCR proceeding. On February 9, 2007, Wood
filed an amended PCR application. ECF No. 40-15. The PCR court held an evidentiary
hearing from March 6-8, 2007, ECF Nos. 44-1 at 34 through 44-7 at 8, and on December
19, 2007, the PCR court dismissed Wood’s application, ECF Nos. 45-2 at 92 through 45-
3 at 73. Wood filed a motion to reconsider, which the PCR court denied. ECF No. 45-4
at 21, 55. Wood then filed a petition for writ certiorari with the Supreme Court of South
Carolina. ECF No. 40-6. After the petition was fully briefed, the Supreme Court of
South Carolina denied Wood’s petition on November 2, 2012, ECF No. 40-16, and issued
a remittitur on November 26, 2012, ECF No. 40-8.

On December 7, 2012, Wood commenced this action by filing a motion for stay
of execution and a motion to appoint counsel. ECF No. 1. Wood then filed his petition
for writ of habeas corpus under § 2254 on September 19, 2013. ECF No. 85. Wood
contemporaneously filed a motion to stay his habeas proceeding while he pursued his
unexhausted claims in state court. ECF No. 86. The court granted the motion to stay on
October 23, 2013. ECF No. 93.

On September 26, 2013, Wood filed a second PCR application in state court.
ECF No. 134-1. On July 19, 2016, the PCR court dismissed the application as untimely

and improperly successive under state law. ECF No. 135-1. Wood moved to alter or
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amend the court’s order, ECF No. 135-2, and the PCR court denied that motion on
August 3, 2017, ECF No. 135-3. This ended Wood’s state court proceedings, and the
court lifted the stay in Wood’s habeas proceeding on August 29, 2017. ECF No. 126.
Respondents filed their motion for summary judgment on November 2, 2017.
ECF No. 136. Wood filed his response and traverse on December 17, 2017, ECF No.
150, and respondents replied on January 7, 2018, ECF No. 154. In addition, on
December 17, 2017, Wood filed a motion for an evidentiary hearing and an opportunity
to expand the record with respect to Grounds Four, Five, Seven, and Ten. ECF No. 151.
Respondents responded on January 2, 2018, ECF No. 153, and Wood replied on January
16, 2018, ECF No. 160. On October 1, 2018, the magistrate judge issued her report
recommending that respondents’ motion for summary judgment be granted and her order
granting in part and denying in part Wood’s motion for an evidentiary hearing and
expansion of the record.! Wood filed timely objections to the R&R and order on
November 14, 2018. ECF No. 193. Respondents replied to Wood’s objections on
November 28, 2018. ECF No. 194. Wood’s claims are now ripe for resolution.

II. STANDARDS

A. Magistrate Judge Review
1. R&R
The magistrate judge makes only a recommendation to the court. Mathews v.

Weber, 423 U.S. 261, 270 (1976). The recommendation carries no presumptive weight,

! The R&R granted in part Wood’s motion for further factual development because the
R&R considered the testimony of SLED agent Gene Donohue, which was not part of the
state record and was attached to Wood’s traverse. Donohue’s testimony was provided in
the case State v. John Richard Wood and Karen Pittman McCall, which was a separate
trial that took place in Anderson County. ECF Nos. 150 at 46; 150-2.
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and the responsibility to make a final determination remains with the court. Id. at 270-71.
The court may “accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge . . . or recommit the matter to the
magistrate judge with instructions.” 28 U.S.C. § 636(b)(1). The court is charged with
making a de novo determination of any portion of the R&R to which a specific objection
is made. Id. When a party’s objections are directed to strictly legal issues “and no
factual issues are challenged, de novo review of the record may be dispensed with.”

Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cir. 1982) (citation omitted). Analogously, de

novo review is unnecessary when a party makes general and conclusory objections
without directing a court’s attention to a specific error in the magistrate judge’s proposed
findings. Id.
2. Order
Magistrate judges have “the authority to hear and determine any pretrial matter

pending before the court” except for dispositive motions. United States v. Benton, 523

F.3d 424, 430 (4th Cir. 2008). A party may object to a magistrate judge’s order on a
nondispositive matter within 14 days of service of the order. Fed. R. Civ. P. 72(a). The
district court reviews such orders for clear error. 28 U.S.C. § 636(b)(1)(A); Springs v.
Ally Fin. Inc., 657 F. App’x 148, 152 (4th Cir. 2016).

B. Summary Judgment

Summary judgment shall be granted if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine dispute as to any
material fact and that the movant is entitled to judgment as a matter of law. Fed. R. Civ.

P. 56(c). “By its very terms, this standard provides that the mere existence of some
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alleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is that there be no genuine

issue of material fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24748 (1986).

“Only disputes over facts that might affect the outcome of the suit under the governing
law will properly preclude the entry of summary judgment.” Id. at 248. “[SJummary
judgment will not lie if the dispute about a material fact is ‘genuine,’ that is, if the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Id. “[A]t the summary judgment stage the judge’s function is not himself to weigh the
evidence and determine the truth of the matter but to determine whether there is a
genuine issue for trial.” Id. at 249. The court should view the evidence in the light most
favorable to the non-moving party and draw all inferences in its favor. Id. at 255.

C. Habeas Corpus

1. Standard for Relief

This court’s review of Wood’s petition is governed by 28 U.S.C. § 2254, which

was amended by the Antiterrorism and Effective Death Penalty Act (“AEDPA”) of 1996,

Pub. L. No. 104-132, 110 Stat. 1213. See Lindh v. Murphy, 521 U.S. 320 (1997).

Section 2254(a) provides federal habeas jurisdiction for the limited purpose of
establishing whether a person is “in custody in violation of the Constitution or laws or
treaties of the United States.” This power to grant relief is limited by § 2254(d), which
provides as follows:
An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect

to any claim that was adjudicated on the merits in State court proceedings
unless the adjudication of the claim —
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(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or (2) resulted in a decision that was
based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.

28 U.S.C. § 2254(d). The “contrary to”” and “unreasonable application” clauses contained
in § 2254(d)(1) are to be given independent meaning—in other words, a petitioner may
be entitled to habeas corpus relief if the state court adjudication was either contrary to or
an unreasonable application of clearly established federal law.

A state court decision can be “contrary to” clearly established federal law in two
ways: (1) “if the state court arrives at a conclusion opposite to that reached by [the
Supreme Court] on a question of law,” or (2) “if the state court confronts facts that are
materially indistinguishable from a relevant Supreme Court precedent and arrives at a

result opposite to [the Supreme Court].” Williams v. Taylor, 529 U.S. 362, 405 (2000)

(plurality opinion). Section 2254(d)(1) restricts the source of clearly established law to
holdings of the Supreme Court as of the time of the relevant state court decision. See id.

at 412; see also Frazer v. South Carolina, 430 F.3d 696, 703 (4th Cir. 2005).

With regard to “unreasonable” application of the law, a state court decision can
also involve an “unreasonable application” of clearly established federal law in two ways:
(1) “if the state court identifies the correct governing legal rule from [the Supreme
Court’s] cases but unreasonably applies it to the facts of the particular state prisoner’s
case,” or (2) “if the state court either unreasonably extends a legal principle from
[Supreme Court] precedent to a new context where it should not apply or unreasonably
refuses to extend that principle to a new context where it should apply.” Williams, 529

U.S. at 407.
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It is important to note that “an unreasonable application of federal law is
different from an incorrect application of federal law,” and that “a federal habeas court
may not issue the writ simply because that court concludes in its independent judgment
that the relevant state-court decision applied clearly established federal law erroneously
or incorrectly. Rather, that application must also be unreasonable.” Id. at 410-11
(emphasis in original). Indeed, “an ‘unreasonable application of federal law is different
from an incorrect application of federal law,” because an incorrect application of federal

law is not, in all instances, objectively unreasonable.” Humphries v. Ozmint, 397 F.3d

206, 216 (4th Cir. 2005) (quoting Williams, 529 U.S. at 410).
2. Procedural Default
A petitioner seeking habeas relief under § 2254 may only do so once the
petitioner has exhausted all remedies available in state court. 28 U.S.C. § 2254(b)(1)(A).
“To satisfy the exhaustion requirement, a habeas petitioner must fairly present his claim

to the state’s highest court.” Matthews v. Evatt, 105 F.3d 907, 911 (4th Cir. 1997),

abrogated on other grounds by United States v. Barnette, 644 F.3d 192 (4th Cir. 2011).

Under the doctrine of procedural default, “a federal court will not review the merits of

claims, including constitutional claims, that a state court declined to hear because the

prisoner failed to abide by a state procedural rule.” Martinez v. Ryan, 566 U.S. 1, 9

(2012); see also Lawrence v. Branker, 517 F.3d 700, 714 (4th Cir. 2008) (explaining that

generally “[f]ederal habeas review of a state prisoner’s claims that are procedurally
defaulted under independent and adequate state procedural rules is barred.”).
However, “[t]he doctrine barring procedurally defaulted claims from being heard

is not without exceptions.” Martinez, 566 U.S. at 10. One such exception occurs when a
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prisoner seeking federal review of a defaulted claim can show cause for the default and
prejudice from a violation of federal law. Id. “Inadequate assistance of counsel at initial-
review collateral proceedings may establish cause for a prisoner’s procedural default of a
claim of ineffective assistance at trial.” Id. at 10. In order to establish such cause, the
following elements must be established:

(1) the claim of “ineffective assistance of trial counsel” was a “substantial”
claim; (2) the “cause” consisted of there being “no counsel” or only
“ineffective” counsel during the state collateral review proceeding; (3) the
state collateral review proceeding was the “initial” review proceeding in
respect to the “ineffective-assistance-of-trial-counsel claim”; and (4) state
law requires that an “ineffective assistance of trial counsel [claim] . . . be
raised in an initial-review collateral proceeding.”

Trevino v. Thaler, 569 U.S. 413, 423 (2013) (quoting Martinez, 566 U.S. at 14, 17-18).

A claim is “substantial” if it has “some merit.” Martinez, 566 U.S. at 14.

D. Ineffective Assistance of Counsel

A petitioner asserting ineffective assistance of counsel must demonstrate that (1)
his counsel’s performance was deficient, and (2) the deficient performance prejudiced the

petitioner. Strickland v. Washington, 466 U.S. 668, 687 (1984). Counsel’s performance

is deficient when “counsel’s representation fell below an objective standard of
reasonableness.” Id. at 688. In assessing counsel’s performance, “a court must indulge a
strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance.” Id. at 689. “Judicial scrutiny of counsel’s performance must be
highly deferential[,] and “[a] fair assessment of attorney performance requires that every
effort be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct from

counsel’s perspective at the time.” Id.
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To establish prejudice, “[t]he defendant must show that there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” Id. at 694. When considering prejudice in the
context of a death penalty case, “the question is whether there is a reasonable probability
that, absent the errors, the sentencer—including an appellate court, to the extent it
independently reweighs the evidence—would have concluded that the balance of
aggravating and mitigating circumstances did not warrant death.” 1d. at 695.

Because “[s]Jurmounting Strickland’s high bar is never an easy task,” Padilla v.
Kentucky, 559 U.S. 356, 371 (2010), “[e]stablishing that a state court’s application of
Strickland was unreasonable under § 2254(d) is all the more difficult,” Harrington v.
Richter, 562 U.S. 86, 105 (2011). The Supreme Court has explained that “[t]he standards
created by Strickland and § 2254(d) are both ‘highly deferential.”” Id. (quoting
Strickland, 466 at 689). Therefore, a court’s review of an ineffective assistance counsel

claim under the § 2254(d)(1) standard is “doubly deferential.” Knowles v. Mirzayance,

556 U.S. 111, 123 (2009).

III. DISCUSSION

Wood raises two general objections to the R&R and various specific objections to
Grounds Three, Four, and Five.
A. General Objections
Wood makes two “general objections” to the R&R. Objections must be
“sufficiently specific to focus the district court’s attention on the factual and legal issues

that are truly in dispute.” Page v. Lee, 337 F.3d 411, 416 n.3 (4th Cir. 2003) (quoting
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United States v. 2121 E. 30th Street, 73 F.3d 1057, 1060 (10th Cir. 1996)). Although

Wood labels his initial objections as “general,” the court finds that they are specific
enough to warrant review.
1. Standard of Review
Wood first objects to the standard of review employed by the R&R. He argues

that the R&R’s discussion of Harrington v. Richter, 562 U.S. 86 (2011), erroneously

suggests that the standard of review enunciated in Richter should apply to all § 2254(d)
cases.

After discussing the general principles of the § 2254 standard of review, the R&R
notes that “review of a state court decision under the AEDPA standard does not require
an opinion from the state court explaining its reasoning.” ECF No. 190 at 22 (citing
Richter, 562 U.S at 98). The R&R went on to explain that

Pursuant to § 2254(d), a federal habeas court must (1) determine what
arguments or theories supported or could have supported the state court’s
decision; and then (2) ask whether it is possible that fairminded jurists could
disagree that those arguments or theories are inconsistent with the holding
of a prior decision of the United States Supreme Court. Id. at 102. “If this
standard is difficult to meet, that is because it was meant to be.” Id. Section
2254(d) codifies the view that habeas corpus is a “‘guard against extreme
malfunctions in the state criminal justice systems,” not a substitute for
ordinary error correction through appeal.” Id. at 102—-03 (quoting Jackson
v. Virginia, 443 U.S. 307, 332 n.5 (1979) (Stevens, J., concurring in
judgment)).

ECF No. 190 at 23.2 Wood argues that the R&R’s explanation of this law suggests that

the magistrate judge believes that the Richter standard should apply in all § 2254(d)

cases, as opposed to just in cases in which there are state court decision or decisions

containing no reasoning. Wood contends that Richter does not apply here because while

2 The “id.” citations in this paragraph refer to Wilson v. Sellers, 138 S.Ct. 1188 (2018);
however, this law and accompanying quotes are found in Richter, 562 U.S. at 102—-03.
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the Supreme Court of South Carolina’s denial of certiorari contained no reasoning, the
PCR court did provide its reasoning in 94-page order. Wood explains that Wilson v.
Sellers, 138 S. Ct. 1188 (2018), addressed this exact point, namely that the Richter
standard should only apply in cases in which no reasoned state court decision exists.

Wood’s description of the state of the law on this issue is accurate. In Wilson, the
Supreme Court considered whether federal habeas law should use the “look through”
approach as opposed to a “could have supported” approach when a higher court affirms
or denies the lower court decision without providing its reasoning. 138 S. Ct. at 1193.
The “look through” approach involves the federal court assuming that the summary
higher court opinion rested on the grounds given in a lower court opinion, while the
“could have supported” approach requires the federal court to identify the bases that it
believed reasonably could have supported the higher court opinion. Id. The Supreme
Court held that generally “federal habeas law employs a ‘look through’ presumption.”
Id.

In squaring this holding with Richter, the Court first explained that Richter “did
not directly concern the issue before” the court because there was no lower court opinion

to which a court could look through. In Richter, the defendant brought his federal

constitutional claim for the first time in the California Supreme Court, as permitted by
state law, and the California Supreme Court summarily denied Richter’s petition.

Therefore, in Richter, the court had to use the “could have supported approach” because

there was no reasoned state court opinion. Next, the court clarified that Richter still

contemplated the possibility of applying Ylst v. Nunnemaker, 501 U.S. 797 (1991), a

case in which the Court employed the “look through” approach, suggesting that Richter
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did not abolish the “look through” approach. Finally, the Court explicitly rejected the
principle that “Richter’s ‘could have supported’ framework [should] apply even where
there is a reasoned decision by a lower state court.” Id. at 1195. In sum, a federal court

should only use the “could have supported” framework articulated in Ritcher when there

is a higher court opinion with an unexplained decision on the merits and no lower court
opinion to which the court can “look through.”

While Wood’s explanation of the law is correct, he fails to explain how the R&R
misapplied the law. He only points to one portion of the R&R in which he argues that the
magistrate judge misapplied this standard. Wood contends that the R&R’s finding about
trial counsel’s performance contradicts the PCR court’s finding that trial counsel was
deficient for failing to object to inadmissible prison condition testimony. Wood argues
that this suggests that the R&R did not “look through” to the PCR court’s reasoning but
instead substituted its own reasoning based on the “could have supported” approach.

The portion of the R&R cited by Wood discusses whether one of the arguments in
Ground Five had been procedurally defaulted. The argument was that trial counsel’s
failure to object to the Solicitor’s reference to evidence about general prison conditions
during his closing argument constituted ineffective assistance of counsel. This claim was
not raised in Wood’s first PCR application that was considered on the merits but was
raised in his second PCR application, which was dismissed as untimely and improperly
successive, meaning that the claim is procedurally defaulted. In order to excuse the
procedural default under Martinez, Wood must show that his underlying ineffective
assistance of counsel claim—that trial counsel’s failure to object to the Solicitor’s closing

argument constitutes ineffective assistance of counsel—is substantial. This requires
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Wood to show that trial counsel’s failure to object constitutes deficient performance, and
that the deficient performance prejudiced Wood. In considering whether trial counsel’s
performance was deficient, the R&R stated that:
In its discussion above regarding Ground Three, this court determined that
the PCR court did not unreasonably err in its consideration of this standard
[regarding the admissibility of prison conditions] under Strickland and its
resulting finding that trial counsel’s failure to object to evidence of prison
conditions did not prejudice Wood. Wood has not shown that the evidence
of conditions of confinement presented during the sentencing phase was

impermissible. Thus, the court cannot find that the solicitor’s comments on
this topic in his closing statement were based on inadmissible evidence.

ECF No. 190 at 51.

Wood takes issue with the R&R’s description of Ground Three regarding trial
counsel’s performance and its application to Ground Five. In Ground Three, Wood
alleged that his trial counsel was ineffective for failing to object to evidence of general
prison conditions. That claim was raised in Wood’s first PCR application and was
therefore considered by the PCR court. The PCR court concluded that trial counsel was
deficient for failing to object to this evidence, but that the deficient performance did not
prejudice Wood. Wood argues that this finding contradicts the R&R’s conclusions that
“Wood has not shown that the evidence of conditions of confinement presented during
the sentencing phase was impermissible” and that “the court cannot find that the
solicitor’s comments on this topic in his closing statement were based on inadmissible
evidence.” Id.

However, the problem with Wood’s argument is that the PCR court made no
specific findings about why trial counsel was deficient for failing to object to the
evidence. Instead, the PCR court summarily concluded that “counsel were [sic] deficient

for not objecting to the evidence.” ECF No. 45-3 at 70. The PCR court provided no
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reasoning as to why trial counsel was deficient for failing to object. The PCR court’s
earlier discussion about South Carolina law regarding the impropriety of evidence of
conditions of confinement, which is discussed in greater detail below, suggests that the
PCR court relied on that law in finding trial counsel deficient. But the PCR court did not
explicitly find that the evidence of conditions of confinement was inadmissible or
impermissible.® As such, the R&R did not contradict the PCR opinion when it concluded
that “Wood has not shown that the evidence of conditions of confinement presented
during the sentencing phase was impermissible” and that the R&R could not “find that
the solicitor’s comments on this topic in his closing statement were based on inadmissible
evidence.” ECF No. 190 at 51.

As mentioned above, Wood fails to direct to the court’s attention to any other
portion of the R&R in which the magistrate judge allegedly misapplied the standard of
review. Moreover, a review of the R&R indicates that the R&R did apply the correct
standard of review when applicable, namely, when a claim was raised in Wood’s first
PCR application and the PCR court considered the claim in its opinion. For example, in
Ground Three, the R&R does consider the reasoning of the PCR court and cites to the
PCR opinion, indicating that the R&R “looked through” the summary Supreme Court of

South Carolina denial of certiorari to the PCR court opinion. See ECF No. 190 at 33-37.

3 Indeed, as the PCR court acknowledged, all but one of the South Carolina cases
specifically opining on the admissibility of this evidence were not decided until after
Wood’s trial took place. ECF No. 45-3 at 62 (“The reason this issue [about evidence on
general prison conditions] is problematic stems from four South Carolina cases—one that
was in existence prior to this case and three that were handed down after [Wood]’s
trial.”). It is unclear to what extent the PCR court relied on the cases decided after
Wood’s trial and whether they played a role in the PCR court’s holding that trial counsel
was deficient for failing to object to the evidence because the PCR court simply does not
provide reasoning for its conclusion.
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The R&R explicitly said it was doing so. Id. at 30 (“In the case at bar, this court has the
benefit of the PCR court’s written opinion, certiorari review of which was denied by the
South Carolina Supreme Court, which may provide reasons or theories that the appellate
court could have relied upon in summarily denying Wood’s petition.”). The same is true
for the claim in Ground Five that was raised in Wood’s first PCR application about
references to prison hierarchy in the Solicitor’s closing argument. In considering this
claim, the R&R summarized the PCR’s decision and analyzed its reasoning. Id. at 41-42.

However, many of Wood’s claims were not raised until his second PCR
application. See, e.g., ECF No. 190 at 43 (“Wood has pursued his state remedies with
regard to the remaining portions of Ground Five through his second PCR application, but
Wood did not raise these claims in his original PCR application and, therefore, they are
procedurally defaulted.”); id. at 72 (“Ground Seven was raised only in the second PCR
proceeding and is, therefore, exhausted but defaulted.”). Because Wood’s second PCR
application was dismissed as untimely and improperly successive, the PCR court did not
consider the claims in that application on the merits. Therefore, with regard to the newly
raised claims, the magistrate judge could not “look through” to the PCR court’s opinion
because there is no PCR court opinion that considered the claims. Instead, the R&R
determined that the claims were procedurally defaulted and conducted an analysis to see
if the procedural default should be excused under Martinez. In that analysis, the standard
of review discussed here is inapplicable. In sum, the court finds that the R&R did not

improperly apply the standard of review.
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2. Evidentiary hearing

Wood also generally objects to the magistrate judge’s order denying Wood’s
request for an evidentiary hearing. Wood filed a motion for an evidentiary hearing and
an opportunity to expand the record with respect to Grounds Four, Five, Seven, and Ten.
These grounds contain procedurally barred claims, and Wood sought an evidentiary
hearing and record expansion to prove facts that establish cause and prejudice to excuse
the procedural default. As a reminder, because the magistrate judge issued an order on
this motion, as opposed to a R&R, the court reviews the order only for clear error. 28
U.S.C. § 636(b)(1)(A).

Section 2254(e) “generally bars evidentiary hearings in federal habeas

proceedings initiated by state prisoners.” McQuiggin v. Perkins, 569 U.S. 383, 395

(2013); see also 28 U.S.C. § 2254(e)(2) (“If the applicant has failed to develop the factual
basis of a claim in State court proceedings, the court shall not hold an evidentiary hearing
on the claim unless” certain conditions apply). It is within a district court’s discretion to
permit an evidentiary hearing so that a petitioner can establish cause and prejudice to

excuse his procedural default. Cristin v. Brennan, 281 F.3d 404, 417 (3d Cir. 2002). “In

deciding whether to grant an evidentiary hearing, a federal court must consider whether
such a hearing could enable an applicant to prove the petition’s factual allegations,

which, if true, would entitle the applicant to federal habeas relief.” Schriro v. Landrigan,

550 U.S. 465, 474 (2007); see also Fielder v. Stevenson, 2013 WL 593657, at *3 (D.S.C.

Feb. 14, 2013) (“In determining whether to expand the record, a federal court must
consider whether doing so would enable an applicant to prove the petition’s factual

allegations, which, if true, would entitle the applicant to federal habeas relief.”).
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Wood argues that the R&R erred by inconsistently denying his request for an
evidentiary hearing and then faulting Wood for failing to offer evidence outside of the
record to prove his claims. Wood cites to various portions of the R&R in which the
magistrate judge faulted him for failing to offer evidence. The court will discuss each
portion in turn.

As for Ground Four, Wood cites to the portion of the R&R that found that
Wood’s claim was procedurally barred absent a showing of cause and prejudice. See
ECF No. 193 at 3 (citing ECF No. 190 at 37). The R&R correctly noted that Ground
Four is procedurally defaulted, and that because Ground Four is not an ineffective
assistance of counsel claim, Wood cannot use Martinez to excuse its procedural default.
See Martinez, 566 U.S. at 9 (“recognizing a narrow exception” to procedural default
where “[i]nadequate assistance of counsel at initial-review collateral proceedings may
establish cause for a prisoner’s procedural default of a claim of ineffective assistance at
trial.”’). As such, in order to excuse the procedural default of Ground Four, Wood must
show cause for the procedural default, which must be that an “objective factor external to
the defense impeded counsel’s efforts to comply with the State’s procedural rule.”

Murray v. Carrier, 477 U.S. 478, 488 (1986). Wood seeks an evidentiary hearing to

establish cause, but the issue is that Wood has not even alleged a cause for the procedural
default of Ground Four. He only discussed Martinez and the effectiveness of PCR
counsel to excuse procedural default, but as discussed above, the procedural default of
Ground Four cannot be excused by Martinez. Indeed, the R&R faulted Wood for “failing
to express| ] any particular cause of his default.” ECF No. 190 at 38. Wood is not

entitled to an evidentiary hearing simply because his claim is procedurally defaulted.
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Instead, he must allege facts as to the cause of his default that, if proven true, would

entitle him to habeas relief. Schriro, 550 U.S. at 474. Because Wood did not do so, the

R&R did not clearly err by denying an evidentiary hearing to excuse the procedural
default of Ground Four.

For Ground Five, Wood cites to a portion of the R&R in which the R&R held that
Wood did not offer any evidence regarding trial counsel’s decision to not object to a
portion of the Solicitor’s closing argument. See ECF No. 193 at 3 (citing ECF No. 190 at
52,53,57,58). Similarly, for Ground Seven, Wood cited to the portion of the R&R that
concluded that Wood did not show that trial counsel’s opening statement was not a
reasonable trial tactic. See id. (citing ECF No. 190 at 76). These portions of the R&R
provided the reasoning for the R&R’s conclusion that Wood was unable to show that trial
counsel’s performance was deficient. With Wood unable to show that trial counsel’s
performance was deficient, the R&R found that Wood could not establish substantial
ineffective assistance of counsel claims, and as a result the claims’ procedural default
could not be excused.

Wood argues that an evidentiary hearing is warranted for this precise reason—to
determine why trial counsel made these decisions and whether that decision-making
rendered trial counsel’s performance deficient. However, the R&R clarified that even if
Wood presented evidence about trial counsel’s decision on both of these grounds to show
that their performance was deficient, Wood has still failed the second prong of an
ineffective assistance of counsel claim by failing to show any resulting prejudice. As
such, the R&R concluded, Wood failed to show that his underlying ineffective assistance

of counsel claims are substantial because he has not alleged facts that, if proven true at an
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evidentiary hearing, would prove an ineffective assistance of counsel claim and entitle
him to habeas relief. Therefore, the R&R denied Wood’s request for an evidentiary
hearing.

The court finds no clear error in this conclusion. In both Grounds Five and
Seven, Wood failed to explain how his trial counsel’s performance prejudiced him. In
Ground Five, Wood argued that he was prejudiced by all of the alleged improper
comments in the Solicitor’s closing argument, and that the jury’s lengthy deliberations
indicate that the case was close. ECF No. 150 at 25-26. However, as discussed in
greater detail below, Strickland’s requirement of prejudice involves showing that “there
is a reasonable probability that, absent the errors, the sentencer . . . would have concluded
that the balance of aggravating and mitigating circumstances did not warrant death.”
Strickland, 466 U.S. at 695. Wood has made no mention of the balancing of the
aggravating and mitigating circumstances, and as such, he failed to show prejudice. As
for Ground Seven, Wood simply asserted that “[t]rial counsel’s improper opening
statement and subsequent failure to object to Solicitor Ariail’s argument in summation
and the improper juror forms were unreasonable and prejudicial.” ECF No. 150 at 42.
Alleging prejudice in such a conclusory manner is insufficient to establish a substantial
ineffective assistance of counsel claim. As such, the court finds that Wood did not
sufficiently allege facts to show that he was prejudiced by trial counsel’s performance,
which would establish an ineffective assistance of counsel claim and entitle him to
habeas relief. The court finds no clear error in the R&R’s denial of an evidentiary

hearing on these claims.
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Wood does not cite to any portions of the R&R discussing Ground Ten in arguing
that the R&R faulted him for failing to provide evidence. Wood’s final citation, ECF No.
190 at 92, cites to a portion of the R&R in which the magistrate judge explains that Wood
could have provided evidentiary support through affidavits attached to his petition to
show that his default should be excused, but that Wood failed to do so. The court finds
no clear error with this conclusion

B. Specific Objections

Wood also brings several specific objections with regards to the R&R’s reasoning
and conclusions on Grounds Three, Four, and Five. The court addresses each in turn.

a. Ground Three

In Ground Three, Wood alleges that his trial counsel was ineffective for failing to
object to the introduction of evidence about conditions of confinement during the
sentencing phase of his trial. In order to track the procedural history of this claim and the
various decisions on it, the court will first review the evidence related to this issue that
was presented at trial. The court will then summarize the PCR court’s consideration of
Wood’s ineffective assistance of counsel claim that Wood raised as a result of trial
counsel failing to object to the evidence. Next, the court will review Wood’s argument
regarding this claim in his habeas petition as well as the R&R’s analysis of the claim.
Finally, the court will consider Wood’s objections and conduct its own analysis of the
issue.

i. Facts
Evidence about conditions of confinement was first introduced by the state. The

state called Jimmy Sligh, Classification Director for the South Carolina Department of
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Corrections, “to establish what life in prison without parole means and to have a
discussion as to the difference between life in prison without parole versus the
punishment of death.” ECF No. 42-7 at 116. Trial counsel did not object to Sligh being
called as a witness. Id. at 117. The R&R recounts the highlights of Sligh’s testimony in
detail. Sligh agreed that “prison is kind of like a mini city,” id. at 122, and testified about
the various accommodations in prisons. He also explained that inmates in general
population have greater freedom and contact visitation, as opposed to inmates on death
row who have little freedom and only noncontact visitation.

On cross-examination, Sligh confirmed that Wood would be classified at the
highest level of security classifications along with “other murderers [and rapists].” ECF
No. 42-8 at 15-16. Sligh agreed with trial counsel that prison is “a tough place with
tough people.” Id. at 16. On redirect, Slight testified that “the great majority” of inmates
make it though their time in prison without any violent incidents and that a defendant’s
physical characteristics are taken into account when assigning him to a cell so that prison
officials do not “put a 6’8", 300 pound guy in with a 5°2” little guy.” Id. at 23. On
recross, Sligh confirmed that the Department of Corrections will isolate a prisoner if there
is a problem with the prisoner. Id. at 24.

Trial counsel then called James Aiken (“Aiken”) to testify as an expert on “future
prison adaptability and risk assessment of prisoners.” ECF No. 43-1 at 52, 56-57. Aiken
testified that a person’s behavior during prior incarceration can help predict his future
prison behavior, and that there was a lack of any violent instances in Wood’s past prison
experience. Aiken then described differences between general population and death row,

explaining that on death row “you are locked into a single cell by yourself [so] you get
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peace and quiet” as opposed to general population, where “you are dealing with the
security threat groups.” Id. at 61. Aiken explained that these “security threat groups”
consist of “predators” who “are constantly trying to take control of you as well as the
prison population.” Id. Finally, Aiken explained that Wood would be an “easier
target . . . to be suscepted [sic] to this type of predator environment” due to his size,
weight, and age. Id. at 63—-64. The Solicitor did not cross-examine Aiken.

ii. PCR Order

During Wood’s PCR proceeding, Wood argued that trial counsel’s failure to
object to the evidence about prison conditions constituted ineffective assistance of
counsel. In its order, the PCR court began its consideration of the claim by recounting
the evidence described above. It then summarized several South Carolina cases that
discuss the impropriety of evidence on conditions of confinement during the penalty
phase of a capital trial. Next, the PCR court reviewed the relevant law on ineffective
assistance of counsel, including the standards used to evaluate a Strickland claim. In its
application of this law, the PCR court found that trial counsel was deficient for not
objecting to the evidence on conditions of confinement but concluded that Wood’s claim
failed because Wood was not prejudiced by his trial counsel’s failure to object to the
evidence.

The PCR court began its prejudice analysis by weighing the aggravating and
mitigating evidence. The court explained that the nature of Wood’s crime was
“extremely aggravated” given the murder of a police officer as well as Wood’s
“subsequent wild chase” during which he wounded another police officer. ECF No. 45-3

at 71. In addition, the PCR court noted that Wood had a prior record, had been to prison
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before, and that the victim impact evidence was “particularly moving.” Id. In
comparison, the PCR court explained, there was little mitigation evidence, including no
testimony from family members and “relatively mild” testimony about Wood’s mental
health. Id. The PCR court also noted that rebuttal testimony about Wood’s mental health
simply concluded that Wood was antisocial.

The PCR court then considered the presentation of the evidence of conditions of
confinement. The PCR court explained that

[t]hrough cross of Sligh and presentation of James Aiken, the defense

elicited how tough prison is, how [Wood] would be far more susceptible to

danger in general population than on death row, and how [Wood] would

likely be at the mercy of predator groups inside the general population of
prison given his small stature and older age.

Id. The PCR court went on to say that “[b]oth sides fully joined the issue and both sides
were able to make headway][,]” resulting in “relative equality of presentation by both
sides on the issue of conditions of confinement.” Id. The PCR court then concluded that
“[g]iven the overwhelming evidence in aggravation and the limited evidence in
mitigation, admission of both the State’s and defense’s evidence of conditions of
confinement does not establish Strickland prejudice.” Id.
ili. Wood’s Argument and the R&R’s Holding

Wood raised his ineffective assistance of counsel claim again in his habeas
petition, ECF No. 85 at 5, and in his traverse in response to defendants’ motion for
summary judgment, ECF No. 150 at 2-9. In his traverse, Wood argued that the PCR
court unreasonably applied Strickland to find that Wood was not prejudiced by the
introduction of evidence regarding prison conditions. Wood explained that both federal
and South Carolina law require a capital sentencing decision to be based on evidence

related to the defendant and to the crime, and that it is improper to inject an arbitrary
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factor, like evidence on general prison conditions, into the decision-making process.
Wood then contended that the introduction of evidence about general prison conditions is

an especially grave error pursuant to State v. Burkhart, 640 S.E.2d 450 (S.C. 2007), and

that the PCR court did not take this into account when it found that there was “relative
equality of presentation by both sides on the issue of conditions of confinement.” ECF
No. 150 at 7. Finally, Wood argued that the PCR court failed to consider in its prejudice
analysis the prolonged amount of time during which the jury deliberated over Wood’s
sentence.

In considering these arguments, the R&R found that, pursuant to federal law,
admission of evidence of conditions of confinement do not per se prejudice a defendant,
but instead, the totality of the evidence must be considered to determine prejudice. The
R&R concluded that the PCR court properly engaged in such an analysis when it
considered the aggravating and mitigating evidence. The R&R then found that “it is
reasonable to conclude that [the PCR court] recognized the relevance” of Burkart given

its discussion of the case and went on to discuss the impact of Bowman v. State, 809

S.E.2d 232 (S.C. 2018), a recent case that clarified Burkhart and held that the
introduction of evidence about conditions of confinement does not automatically support
a finding of prejudice. ECF No. 190 at 36. Finally, in considering Wood’s argument
about the length of jury deliberations, the R&R stated that “Wood’s contention appears to
be that the jury found the evidence more equally weighted than the PCR court, so the
PCR court’s determination was unreasonable.” Id. at 37. The R&R then explained that
“Wood neither asserts nor points to any evidence that the jury’s indecisiveness resulted

from admission of evidence of conditions of confinement or that it was due to any
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mitigating evidence that the PCR court failed to consider in its analysis.” Id. As a result,
the R&R concluded, Wood did not connect the erroneous admission of prison condition
evidence to any perceived prejudice.

iv. Discussion

The court now considers Wood’s objections to the R&R’s analysis of this claim.
As a reminder, the court reviews the portions of the R&R to which Wood objects de
novo. In doing so, the court reviews the PCR court’s opinion to determine whether,
pursuant to § 2254, the PCR court unreasonably applied Strickland. Because the court is
employing the deferential standards of review under both Strickland and § 2254, the
court’s review is “doubly deferential.” Knowles, 556 U.S. at 123.

Wood first objects to the R&R’s finding that “nothing in federal jurisprudence
requires a finding that admission of evidence of conditions of confinement prejudiced the
defendant.” ECF No. 193 at 4 (citing ECF No. 190 at 35). It is unclear why Wood
objects to this finding. Indeed, there is nothing within federal law that states that, in the
context of a Strickland analysis, a counsel’s deficient performance that allowed for the
introduction of evidence about prison conditions prejudices a defendant. Instead,
Strickland requires a court to “consider the totality of the evidence before the judge or the
jury” when determining whether a defendant was prejudiced by counsel’s deficient
performance. Strickland, 466 U.S. at 695. The mere fact that evidence of prison
conditions was admitted does not necessitate an automatic finding of prejudice. Instead,
the court must consider the evidence of prison conditions in addition to the rest of the
evidence presented during sentencing. Wood appears to believe that this statement

indicates a misunderstanding of Wood’s claim, namely, that the PCR court’s application

App. 47



0:12-cv-03532-DCN  Date Filed 09/09/19 Entry Number 200 Page 27 of 47

of Strickland and its prejudice analysis was unreasonable pursuant to South Carolina state
law. Yet the R&R simply made this point to show that evidence of conditions of
confinement is not per se prejudicial under federal law or Strickland. Instead, the R&R
goes on to explain what is required of a Strickland prejudice analysis and concludes that
the PCR court properly stated and applied the law on this issue. As such, the court
overrules this objection.

Wood next argues that the R&R erroneously failed to determine whether Burkhart
factored into the prejudice analysis. As mentioned above, the PCR court summarized the
relevant South Carolina law about the introduction of evidence on prison conditions,

including Burkhart. In Burkhart, the Supreme Court of South Carolina reversed a death

sentence on direct appeal, not on a PCR application, because evidence about general
prison conditions was introduced during the penalty phase of the trial. 640 S.E.2d at 453.
The court explained that even though both parties introduced this evidence, “this entire
subject matter injected an arbitrary factor into the jury’s sentencing considerations.” Id.
at 488. The court reversed the death sentence because, pursuant to S.C. Code Ann. § 16-
3-25(c)(1), a jury may not impose a death sentence under the influence of any arbitrary
factor.

The R&R concluded that the PCR court’s detailed discussion of Burkhart
suggested that the PCR court did consider Burkhart in its prejudice analysis. Indeed,
while the PCR court did not explicitly reference Burkhart in its prejudice analysis, it did
provide a detailed explanation of the case and its holding. However, whether or not the
PCR court considered Burkhart in its prejudice analysis is irrelevant, because in Bowman

v. State, 809 S.E.2d 232 (S.C. 2018), the Supreme Court of South Carolina clarified that
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Burkhart is inapplicable to a PCR ineffective assistance of counsel claim. Indeed, the
Bowman court “flatly reject[ed] the suggestion that a violation of section 16-3-25(C)(1)
precludes a harmless error analysis in all circumstances.” 809 S.E.2d at 245.

Moreover, the Supreme Court of South Carolina opined that “[i]n any event,
Burkhart provides no support for Petitioner’s claims in this matter, as this is a PCR
claim.” Id. at 346. Instead, a court must still employ the approach articulated in
Strickland, which requires a showing “that ‘there is a reasonable probability that, absent
the errors, the sentencer would have concluded that the balance of aggravating and
mitigating circumstances did not warrant death.”” Bowman, 809 S.E.2d at 246 (quoting
Jones v. State, 504 S.E.2d 822, 828 (S.C. 1998)).* In other words, while South Carolina
disallows evidence about general prison conditions during the sentencing phase of a
capital trial, this type of evidence is treated as any other evidence for the purposes of a
PCR claim and Strickland analysis. The Bowman court, which was considering the
appeal of a PCR opinion, illustrated this point by going on to find that “[b]ecause the
evidence of guilt and aggravating factors is overwhelming, there is ample evidence to
support the PCR court’s determination that Petitioner failed to establish prejudice” for the
petitioner’s counsel’s failure to object to questioning about general prison conditions. In
sum, Burkhart is not controlling in the Strickland prejudice analysis, meaning that the

R&R did not err in failing to find whether or not the PCR court considered Burkhart.

4 While the Bowman court cites Jones for this law, the same language appears in
Strickland. See Strickland, 466 U.S. at 695 (“[T]he question is whether there is a
reasonable probability that, absent the errors, the sentencer—including an appellate court,
to the extent it independently reweighs the evidence—would have concluded that the
balance of aggravating and mitigating circumstances did not warrant death.”).
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Wood then makes several objections to the portion of the R&R that found that
“Wood neither asserts nor points to any evidence that the jury’s indecisiveness resulted
from admission of evidence of conditions of confinement or that it was due to any
mitigating evidence that the PCR court failed to consider in its analysis.” ECF No. 190 at
37. Wood first objects to the R&R’s finding that the amount of time a jury spends
deliberating is not properly considered in a prejudice analysis. Admittedly, Wood’s
original argument on this issue was not particularly clear. Wood originally argued that
“[t]he PCR judge found that [Wood] could not prove prejudice because of the highly
aggravated nature of the crime. This finding, however, fails to consider the jury’s
protracted deliberations regarding petitioner’s sentence.” ECF No. 150 at 8 (citation to
record omitted). Wood went on to describe the timing of the jury deliberations and
concluded that “[t]he jury clearly carefully considered the evidence they received in the
case and did not find the issue of sentence to be a quickly resolved issue.” 1d.

The R&R interpreted this argument to be that the PCR court’s prejudice
determination was unreasonable because the jury may have found the evidence to be
more equally weighted than the PCR court did, as indicated by the jury’s lengthy
deliberations. But the R&R concluded that this argument failed because “Wood neither
asserts nor points to any evidence that the jury’s indecisiveness resulted from admission
of evidence of conditions of confinement” and therefore Wood “fail[ed] to tie any
perceived prejudice to counsel’s alleged ineffective act or omission.” ECF No. 190 at 37.
In other words, the R&R held that Wood failed to show that the prolonged jury
deliberations were caused by the evidence about general prison conditions. This appears

to misapprehend Wood’s argument, which was subsequently clarified in Wood’s
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objections. Wood does not argue that the jury’s indecisiveness itself indicates prejudice.

Instead, Wood argues that the PCR unreasonably weighed the evidence by concluding
that the aggravating evidence clearly outweighed the mitigating evidence when in fact the
length of the jury deliberations suggest that the case was a close one in which the
aggravating evidence did not clearly outweigh the mitigating evidence.

The court finds that the PCR court’s failure to consider the length of jury
deliberations was not a clearly unreasonable application of Strickland. To be sure, some
courts have considered the amount of time the jury deliberated as an indication of how
close the case was. See Roche v. Davis, 291 F.3d 473, 484 (7th Cir. 2002) (explaining
that because “after eight hours of deliberation, the jury was unable to recommend the
death penalty . . . whether the aggravating circumstances outweighed the mitigating
circumstances in this case was apparently a closer call”’). However, Strickland does not
require a court to consider the length of jury deliberations but instead requires a court to
balance the aggravating and mitigating circumstances. Strickland, 466 U.S. at 695; see

also Wiggins v. Smith, 539 U.S. 510, 534 (2003) (“In assessing prejudice, we reweigh the

evidence in aggravation against the totality of available mitigating evidence.”).

Indeed, none of the cases cited by Wood require a court conducting a prejudice
analysis under Strickland to consider the length of jury deliberations. Almost none of the
cases cited by Wood involve a Strickland prejudice analysis and instead consider the
prejudice of a constitutional error while applying a harmless error analysis. See Parker v.
Gladden, 385 U.S. 363, 365 (1966) (considering whether comments made by the court
bailiff about the defendant were in violation of the defendant’s rights of confrontation

and cross-examination and whether the comments prejudiced the defendant); Dallago v.
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United States, 427 F.2d 546, 558-59 (D.C. Cir. 1969) (considering whether the error of

sending certain evidence to the jury was prejudicial); United States v. Varoudakis, 233

F.3d 113, 126 (1st Cir. 2000) (considering whether admission of inadmissible evidence of

prior bad act evidence was prejudicial); United States v. Lopez, 500 F.3d 840, 845-46

(9th Cir. 2007) (considering whether the prosecutor’s reference to the defendant’s post-
arrest silence was prejudicial). Courts have distinguished between a Strickland prejudice

analysis and a harmless error analysis. See Walker v. Martel, 709 F.3d 925, 940 (9th Cir.

2013) (“Strickland bears its own distinct substantive standard for a constitutional
violation; it does not merely borrow or incorporate other tests for constitutional error and

prejudice.”); Siverson v. O’Leary, 764 F.2d 1208, 1215 (7th Cir. 1985) (“Respondents

correctly note that with respect to this second [prejudice] requirement, the Strickland
analysis differs fundamentally from the traditional harmless error analysis applied to
most types of constitutional error.”). Wood does cite to one case in which a court
considered the length of jury deliberations in its Strickland prejudice analysis, Stafford v.
Saffle, 34 F.3d 1557, 1564 (10th Cir. 1994); however, the court remains unconvinced that
the weighing of evidence to determine prejudice, as mandated by Strickland, requires
consideration of the length of time for which the jury deliberated. As such, the court
concludes that the PCR court did not unreasonably apply Strickland when it failed to
consider the length of jury deliberations while conducting its prejudice analysis.

In a related objection, Wood contends that the R&R improperly faulted Wood for
failing to show that the evidence of prison conditions may have affected the jurors’
decision-making. He contends that because inquiry into juror deliberations is prohibited

by the Federal Rules of Evidence, the R&R placed “an impossible burden” on Wood.
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ECF No. 193 at 4-5. However, as discussed above, Wood’s argument is not premised on
the claim that the juror deliberations were prolonged because of the evidence of
conditions of confinement. Instead, Wood argued that the PCR court should have
considered the jury’s indecisiveness when determining how close the case was.
Therefore, whether the evidence about prison conditions affected the jurors’ decision-
making is irrelevant, and this objection is overruled.

Wood’s final objection to the R&R’s analysis of Ground Three is that the R&R
failed to factor into its prejudice analysis the Solicitor’s reliance on prison conditions in
his closing argument. But yet again, Wood has not shown that a court should consider
the repetition of improper evidence in a closing argument when conducting a Strickland
prejudice analysis regarding the introduction of that evidence. Wood solely relies on

Hyman v. Aiken, 824 F.2d 1405 (4th Cir. 1987), but that case is inapposite. In Hyman,

the Fourth Circuit considered whether an improper jury instruction was harmless error or
whether it entitled the death-sentenced defendant to a new trial on the issue of his guilt.
824 F.2d at 1409. The judge had instructed the jury “that malice is ‘presumed from the
willful, the deliberate, the intentional doing of an unlawful act without justification or
excuse’ or from ‘the use of a deadly weapon.’” Id. The Fourth Circuit found that the
instruction may have caused the jury to reasonably believe that that state did not have an
affirmative burden to prove malice, and that this shifting of the burden of proof on intent
was a denial of the defendant’s due process. In concluding that the jury instruction was
not harmless error, the court also noted that the Solicitor relied on the concept of malice
presumptions in his closing argument. Id. at 1410. However, Hyman’s harmless error

analysis was not in the context of a Strickland prejudice analysis, and Wood provides no
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reference to a case in which a court considered the prosecution’s reliance on improper
evidence when conducting a Strickland prejudice analysis. Therefore, the court overrules
this objection.

b. Ground Four

Wood addresses his objections to Grounds Four and Five in the same section.
However, the R&R found that Ground Four was procedurally barred from federal habeas
review because the state court found that the claim was procedurally barred under state
law, and Wood has not expressed any cause for his default. As such, the R&R did not
substantively consider Ground Four. Wood does not object to the R&R’s finding that
Ground Four is procedurally barred; therefore, the court adopts the R&R’s finding as to
Ground Four and finds that it is procedurally barred.

¢. Ground Five

Ground Five alleges ineffective assistance of counsel for trial counsel’s failure to
object to various statements in the Solicitor’s closing argument. Wood only objects to
the R&R’s findings on some of those statements—namely, the Solicitor’s statements
about his decision to seek the death penalty and the death penalty’s statutory limitations,
the Solicitor’s reference to evidence about conditions of confinement, and the Solicitor’s
comments about the jury “sending a message” with its verdict.

As a reminder, Wood has exhausted his state remedies for these arguments, but
they were not raised in his first PCR application. Therefore, they are procedurally
defaulted and must fit within the Martinez exception to be properly considered in
determining whether Wood is entitled habeas relief. To fit within the Martinez

exception, Wood must first show that his underlying ineffective assistance of counsel
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claim—that trial counsel’s failure to object to the Solicitor’s statements constitutes
ineffective assistance of counsel—is substantial. For each of the Solicitor’s statements,
the court will summarize Wood’s argument in his habeas petition and traverse, review the
R&R'’s finding, and consider Wood’s objections.
i. Personal Opinion and Statutory Limitations

Wood first argues that trial counsel was ineffective for failing to object to the
Solicitor’s statements in his closing argument about the Solicitor’s decision to seek the
death penalty and the state’s limited ability to seek the death penalty. The relevant
portions of the Solicitor’s closing argument are as follows:

Now, I’'m going to tell you again it’s a tough decision, and we know it’s a

tough decision. It was a tough decision - - it’s a tough decision for me to

ask you to make a tough decision. But responsible people make tough
decisions.

Now, why is the death penalty appropriate in this case? That’s a fair
question for you to ask me, and that’s a fair question that you should ask
yourselves. And I’'m going to tell you why.

There are mean and evil people in this world who do not deserve to continue
to live with us regardless of how well confined they are, and that’s why the
death penalty is appropriate. And John Richard Wood is such a mean and
evil person.

And the law limits the right of the state to seek the death penalty. We can’t
seek it in every murder. We can only seek it in certain murders. And we
can only seek it in those cases where the murderers are mean and evil
people, based on the circumstances of the crime, and that’s what we’re
doing in this case. John Wood is such a person.

ECF No. 43-2 at 81, 83-84.

With regard to Wood’s argument about the Solicitor’s comments regarding his

decision to seek the death penalty, the R&R held that Wood failed to establish trial
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counsel’s performance was deficient based on Wood’s reliance on State v. Woomer, 284

S.E.2d 357 (S.C. 1981), and State v. Butler, 290 S.E.2d 420 (S.C. 1982), overruled on

other grounds by State v. Torrence, 406 S.E.2d 315 (S.C. 1991). Because Wood failed to

show that trial counsel’s performance was deficient, the R&R concluded that Wood
failed to establish a substantial claim of ineffective assistance of counsel, and that the
procedural default could not be excused under Martinez.

Wood objects to this holding, arguing that the R&R failed to appreciate the strong
similarities between the Solicitor’s closing argument and the closing arguments in

Woomer and Butler. In Woomer, the Supreme Court of South Carolina vacated a death

sentence on direct appeal in part because the Solicitor’s closing argument injected his
personal opinion into the jury deliberations by discussing his decision to pursue the death
penalty in the case. 284 S.E.2d at 359-60. In his closing argument, the Solicitor stated:
You know, the initial burden in this case was not on you all. It was on me.
I am the only person in the world that can decide whether a person is going
to be tried for his life or not. I mean I had the same thing you all did. I had
to make up my mind in regards to this and under the law, if there is any
question about it, you ask the judge, I have to make the first decision as to
whether or not a person is going to be tried for the electric chair. If I didn’t
want him tried for the electric chair, there is no way the Sheriff or anybody

else can make it happen. I had to make this same decision, so I have had to
go through the same identical thing that you all do. It is not easy.

Id. at 359. The court held because the Solicitor injected his personal opinion, the
resulting death sentence may have been influenced by an arbitrary factor in contravention
of S.C. Code Ann. § 16-3-25(C)(1). Id.

Similarly, in Butler, the Supreme Court of South Carolina vacated a death
sentence on direct appeal due to the Solicitor’s improper injection of his personal opinion

in his closing argument. In discussing the case, the Solicitor stated:
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First, it has to pass over my desk. I make the decision. People elect me to
make the decision as to whether or not I think cases ought to be prosecuted.
We don’t prosecute all the cases. And I think that’s one of the hardest
impressions sometimes that we have to make, because people think that I
am the mouthpiece of the county or the mouthpiece of the police and that
everything that comes along Norman Fogle has got to get up there and holler
and advocate a position. That is not correct. I have to use my common
sense. So I can share with you just to a small degree this morning how each
and everyone of you feel, because as I stated yesterday before that in order
for this case to get moving as far as the death penalty was concerned I first
had to make that decision, you see, and [ have in my opinion, based upon
the evidence in this case, overall, decided that if we are going to have a
death penalty law on the books that if there were any facts that could ever
justify it this case justifies it, justifies it.

Id. at 421. The court, relying on Woomer, held that because the Solicitor injected his
personal opinion into the jury’s determinations, the death sentence may not be free from
the influence of an arbitrary factor. Id.

The R&R found that the closing arguments in Woomer and Butler were

sufficiently distinguishable from the Solicitor’s closing argument here because the
Solicitor here “did not go so far as to compare his role to that of the jury or even
emphasize his own decision to seek the death penalty; he merely explained that the State
does not choose to pursue the death penalty for every murder charge, so he had to make
an affirmative decision to seek death in this case.” ECF No. 190 at 47-48. The court
agrees with the R&R’s assessment. The Solicitor did reference himself when he said
“[n]ow, I'm going to tell you again it’s a tough decision, and we know it’s a tough
decision. It was a tough decision - - it’s a tough decision for me to ask you to make a

tough decision.” ECF No. 43-2 at 81. However, the Solicitor did not expand on his

“tough decision” like the Solicitors in Woomer and Butler nor did he expand on his

reasoning to seek the death penalty. And most importantly, in Woomer and Butler, the

Solicitors explained their decision to seek the death penalty as a way to relate to the jury.
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They were clearly arguing to the jury that they understood the process of deciding
whether the death penalty should be applied to the defendant because they too had to
make the decision of whether to seek the death penalty. Here, the Solicitor only
acknowledged that it was hard for him to ask the jury to consider the death penalty. His

statements simply do not rise to the level of the statements made in Woomer and Butler.

Wood next objects to the R&R’s failure to address his argument about trial
counsel’s failure to object to the Solicitor’s comments about the statutory limitations on
seeking the death penalty. The Solicitor explained that the state “can’t seek [the death
penalty] in every murder” but can “only seek it in certain murders.” ECF No. 43-2 at 83—
84. He went on to explain that the state “can only seek [the death penalty] in those cases
where the murderers are mean and evil people, based on the circumstances of the crime,
and that’s what we’re doing in this case.” Id. at 84. In his traverse, Wood argued that
trial counsel was deficient for failing to object to these statements because they are not
true. Wood explained that at the time of Wood’s sentencing proceeding, South
Carolina’s death penalty statute contained eighteen circumstances that made a murder
death-eligible, and that many of those circumstances have been broadly interpreted by the
Supreme Court of South Carolina. As a result, Wood argued, “the overwhelming
majority of murders were death-eligible and the State had broad discretion to seek death
in virtually hundreds of cases that year.” ECF No. 150 at 21-22. The R&R found this
argument to be unconvincing because South Carolina’s death penalty statute does limit
the cases in which the state may seek the death penalty, making the Solicitor’s statements
true. As such, the R&R concluded that trial counsel’s performance was not deficient and

that Wood could not establish a substantial claim of ineffective assistance of counsel.
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Wood argues that the R&R “simply fails to address the Petitioner’s argument that,
in fact, the overwhelming majority of murders, at the time of Petitioner’s trial and even
now, are death-eligible due to the expansive interpretations afforded statutory aggravators
given by the South Carolina Supreme Court.” ECF No. 193 at 7-8. Yet the R&R
summarizes Wood’s argument and cites to the portion of Wood’s traverse that contains
his argument. ECF No. 190 at 45 (citing ECF No. 150 at 21-22). Therefore, the R&R
clearly did consider Wood’s argument and simply found it unavailing.

Moreover, even if the majority of murders were death-eligible in South Carolina
at the time of Wood’s sentencing trial, this fact does not conflict with what the Solicitor
told the jury. As the R&R explained, South Carolina’s death penalty statute limits the
cases in which the state may seek the death penalty. See S.C. Code Ann. § 16-3-20(B),
(C)(a). The Solicitor did not claim that the state can only seek the death penalty on rare
occasions or even in the minority of murder cases, as Wood’s argument seems to suggest.
Instead, he explained that the state can only seek the death penalty in “certain” murder
cases. ECF No. 43-2 at 84. This is legally accurate. And while characterizing death-
eligible crimes as ones “where the murderers are mean and evil people” is not legally
precise, see ECF No. 43-2 at 84, the characterization is not so drastic as to misstate the
law. Therefore, the court overrules Wood’s objections regarding trial counsel’s failure to
object to these comments in the Solicitor’s closing argument.

ii. Evidence about Conditions of Confinement

Wood also alleges that trial counsel’s failure to object to reference to the evidence

about conditions of confinement in the Solicitor’s closing argument constituted

ineffective assistance of counsel. In his closing argument, the Solicitor stated
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Now, you and I may think going to prison for life is serious business. But

that’s not the issue. The issue is, is going to prison for life serious business

for John Richard Wood? Are we really doing anything to John Richard

Wood?

Going to prison is like being in a big city - - in a little city. You’ve got a

restaurant. You’ve got a canteen. You’ve got a medical center. You’ve

got a gymnasium. You’ve got fields to work in. They give you clothing.

You get contact visits with your family. You’ve got T.V. You play cards

and games. You’ve got a social structure. You’ve got freedom of

movement. It might be limited, but you’ve got freedom of movement.

Thirty or forty acres to live in. Watch ball games on the T.V. You go to

school. And you do all of those things that you want to. You may not have

a car to drive around, and they may limit your travel. And your standards

may not be as high as what you’re used to. But based on what John Richard

Wood was doing, prison is just about going to be a change of address and

nothing more.

He will see his baby every weekend, and that baby will sit on his lap.

ECF No. 43-2 at 88—89.

The R&R held that Wood failed to demonstrate a substantial claim of ineffective
assistance of counsel for trial counsel’s failure to object to this argument. The R&R first
stated that “[i]n its discussion above regarding Ground Three, this court determined that
the PCR court did not unreasonably err in its consideration of this standard [about the
inadmissibility of evidence on general prison conditions] under Strickland and its
resulting finding that trial counsel’s failure to object to evidence of prison conditions did
not prejudice Wood.” ECF No. 190 at 51. The R&R went on to explain that “Wood has
not shown that the evidence of conditions of confinement presented during the sentencing
phase was impermissible. Thus, the court cannot find that the Solicitor’s comments on
this topic in his closing statement were based on inadmissible evidence.” 1d.

In his objections, Wood first argues that the R&R erroneously held that Wood did

not show that evidence of confinement conditions was impermissible during sentencing
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proceeding. Wood claims that the PCR court “found that the statements were, in fact,
impermissible,” and that the Magistrate Judge cannot second-guess that finding. ECF
No. 193 at 8. It is unclear to the court what exactly Wood means by “statements.” If he
is referring to statements made during the closing argument about general prison
conditions, the PCR court did not consider these statements, so the PCR court could not
have found them to be impermissible. Wood did not raise this argument until his second
PCR application, so the order on his first PCR application does not address the
permissibility of statements during the Solicitor’s closing argument. To the extent that
Wood is referring to some other statement, his argument is not specific enough for the
court to determine what statement to which he is referring. To the extent that Wood
means “evidence” instead of “statements,” the court addressed that argument in its
consideration of Wood’s objection to the standard of review. Therefore, this objection is
overruled.

Wood also argues that the R&R incorrectly found that trial counsel was not
deficient for failing to object to the Solicitor’s reference to evidence about prison
conditions because he may have had some strategic reason for doing so. The R&R found
that “it would not be unreasonable for Wood’s trial attorney, who had the benefit of
making his argument after the solicitor, to choose not to object to the solicitor’s
comments, but instead to take the opportunity to respond and have the last word on the
subject before the jury deliberated.” ECF No. 190 at 53. Wood claims that this finding is
erroneous because at the PCR hearing, Wood’s trial counsel “characterized the testimony

as ‘devastating to [Wood’s] case,” and testified he did not have any strategic reason for
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failing to object.” ECF No. 193 at 8 (quoting ECF No. 44-4 at 65—71; ECF No. 44-5 at
9).

As an initial matter, it is important to distinguish between counsel’s failure to
object to the introduction of evidence about conditions of confinement and counsel’s
failure to object to the reference to that evidence in closing argument. Most of the
testimony from the PCR hearing cited by Wood relates to trial counsel’s failure to object
to the introduction of evidence about general prison conditions. See ECF No. 44-4 at 67—
71 (discussing the testimony of Slight and Aiken); ECF No. 44-5 at 9 (discussing the
introduction of testimony about general prison conditions and trial counsel’s failure to
object to the testimony). The strategy behind trial counsel’s failure to object to the
introduction of evidence could be different that the strategy behind trial counsel’s failure
to object to reference to that evidence during a closing argument. This is especially true
given trial lawyers’ general reluctance to object during a closing argument.

Nevertheless, trial counsel did admit at the PCR hearing that he did not have a
strategic reason for failing to object during the Solicitor’s closing argument. After
reviewing the portion of the Solicitor’s closing argument in which the Solicitor discussed
general prison conditions, trial counsel was asked “[a]s far as failure to object to the
closing arguments, did you fail to object to this information for any strategic reason?”’
ECF No. 44-4 at 65-66. Trial counsel responded, “no.” Id. Therefore, trial counsel did
explicitly testify that his failure to object was not strategic.

However, the Magistrate Judge cannot be faulted for her failure to reference this
testimony because Wood did not cite to this or any other portion of the record in his

traverse to support his argument that trial counsel did not have a strategic reason for
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failing to object. Instead, he summarily argued that “[t]rial counsel’s failure to object to
these arguments was objectively unreasonable.” ECF No. 150 at 25. As such, as the
R&R concluded, he provided no evidence in his argument before the Magistrate Judge
that trial counsel’s decision not to object was not strategic or reasonable. It is not the
Magistrate Judge’s job to comb through thousands of pages of the record to find support
for Wood’s arguments.

Moreover, the issue of whether trial counsel’s failure to object was strategic is not
as clear cut as trial counsel’s initial testimony may suggest. On cross-examination at the
PCR hearing, trial counsel was directed to the portion of the Solicitor’s closing argument
in which the Solicitor generally described prison in a manner that seemed favorable.

ECF No. 44-5 at 4. Trial counsel testified that “I read that, and while I certainly think
that that’s bordering on - - I’'m not even real sure I’d object to it if it happened today.” Id.
Trial counsel was then asked if it was possible that he did not object because the defense
had introduced Aiken’s testimony about prison and Wood’s vulnerability to predator
groups. Id. at 5. Trial counsel responded that he was unsure, explaining that “[r]eading
this today I do not recall having that state of mind just described” but “[o]n the other
hand, if they were making this argument because it was in response to some testimony,
then just so be it.” Id. Trial counsel stated that “I don’t believe I was sitting there
thinking that that argument is being made and is admissible because it’s responsive to
testimony.” Id. Then in conclusion, trial counsel was asked “if you do not recall that
though, if in fact that testimony had been elicited, is that the kind of thing you would say,
well that’s borderline, I’'m not going to object to that directly responsive stuff we put

out?” Id. Trial counsel responded, “Well, like I said a moment ago, I’'m not really sure
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I’d object to it right now.” Id. This testimony indicates that trial counsel’s failure to
object could have been strategic, given both his inability to recall his state of mind during
this portion of the closing argument as well as the fact that he was unsure whether he’d
object to the argument now.

To be sure, in order to show that counsel’s conduct does not fall “within the wide
range of reasonable professional assistance[,]” a “defendant must overcome the
presumption that, under the circumstances, the challenged action ‘might be considered

sound trial strategy.”” Strickland, 466 U.S. at 689 (quoting Michel v. Louisiana, 350 U.S.

91, 101 (1955)). However, trial counsel’s testimony about his strategy, or lack thereof,
alone does not convince this court that trial counsel’s performance was unreasonable.
Instead, “[t]he proper measure of attorney performance remains simply reasonableness
under prevailing professional norms.” Strickland, 466 U.S. at 688. The R&R considered
the reasonableness of trial counsel’s performance, holding that “Wood has not offered
evidence suggesting counsel’s decision not to object was not strategic or reasonable.”
ECF No. 190 at 53 (emphasis added). The R&R explained that “[i]t would not be
unreasonable for both sides to refer to [evidence about conditions of confinement] to
support their closing arguments” because both sides presented evidence about conditions
of confinement. Id.

As an initial matter, Wood did not object to the R&R’s reasonableness
determination, but in any event, the court agrees with the R&R’s reasonableness
assessment. “‘Deficient performance’ is not merely below-average performance; rather,
the attorney’s actions must fall below the wide range of professionally competent

performance.” Griffin v. Warden, Maryland Corr. Adjustment Ctr., 970 F.2d 1355, 1357
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(4th Cir. 1992). “A fair assessment of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel’s challenged conduct, and to evaluate the conduct from counsel’s perspective at
the time.” Strickland, 466 U.S. at 689. At the time of closing arguments, evidence about
general prison conditions from both sides had been admitted without objection. Because
the evidence was already admitted, the court agrees with the R&R that it would not be
unreasonable for trial counsel to not object to the Solicitor’s reference to the evidence.
Indeed, the court “must be highly deferential in scrutinizing [trial counsel]’s performance
and must filter the distorting effects of hindsight from [its] analysis.” Burket v.
Angelone, 208 F.3d 172, 189 (4th Cir. 2000). In hindsight, and with the benefit of
subsequent and additional South Carolina case law opining on the impropriety of
evidence on general prison conditions, a different conclusion may be warranted. But
examining trial counsel’s performance at the time of Wood’s trial and without the benefit
of hindsight, as Strickland requires, the court simply cannot conclude that trial counsel’s
performance was unreasonable.

Wood also objects to the R&R’s finding that Wood was not prejudiced by the
introduction of evidence about confinement conditions because trial counsel remarked on
the conditions as well. Wood argues that this finding does not address the prejudice of
the introduction of the evidence in the first place. While this objection relates to the
prejudice of “the introduction of this evidence [on conditions of confinement]”, ECF No.
193 at 8, the court interprets this objection to apply to the mention of the conditions of
confinement in the Solicitor’s closing argument. The objection is brought under Ground

Five, which relates to the Solicitor’s closing argument, and Wood argues that he “had the
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right to respond to the State’s arguments on this issue,” further evincing that this
objection relates to the closing argument and not the introduction of the evidence through
witnesses. ECF No. 193 at 8.

The R&R made no findings about the prejudice of trial counsel’s failure to object
to the discussion of this evidence during the Solicitor’s closing argument. In considering
whether Wood has a substantial ineffective assistance of counsel claim, the R&R found
that Wood did not establish that his trial counsel’s performance was deficient. ECF No.
190 at 53 (“Accordingly, the court finds no reason to set aside the ‘strong presumption
that counsel’s conduct falls within the wide range of reasonable professional assistance.’”
(quoting Strickland, 466 U.S. at 689)). Therefore, the R&R did not reach the question of
whether Wood was prejudiced by trial counsel’s failure to object. As such, this objection
is overruled.

iili. Send a Message

Wood next alleges that trial counsel’s failure to object to the portion of the
Solicitor’s closing argument about “sending a message” to the community constituted
ineffective assistance of counsel. That portion is as follows:

Now, in closing, let me tell you one other thing. You have been intrusted

[sic] by society, by our system, you twelve have been intrusted [sic] as

representatives of the community to determine what the appropriate

sentence is under the facts of this case. And you know this case now as well

as anyone involved it [sic] and anyone in the community. So no one can

question your judgment because you have all the facts. And it is your

decision and it will be your decision, and you will speak for the community

when you make that decision. And whatever decision you make, it will ring

like a bell outside this courthouse. It will ring like a bell to all of those who

will listen and all of those who are listening. And [ urge you on behalf of

the state of South Carolina and the people of this community to let that bell

ring, to let them know that anyone who is involved in the killing of a law
enforcement officer in the line of duty who is there to protect the rest of us,
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that such conduct will not be tolerated and will receive the ultimate
punishment under our law.

ECF No. 43-2 at 91-92. The R&R found that Wood did not show that this underlying
ineffective assistance of counsel was substantial because trial counsel’s decision to not
object may have been strategic, meaning that trial counsel’s performance was not
deficient. The R&R explained that if trial counsel had objected, he would have both
highlighted the comment and forfeited the opportunity to respond to the comment in his
own closing. In doing so, the Solicitor would have had the last word on this issue.

Wood objects to the R&R’s finding that trial counsel’s decision may have been
strategic, arguing that “[t]he state court did not rely on that reasoning in denying
Petitioner’s claim, and this Court is not empowered to substitute its reasoning.” ECF No.
193 at 9. However, the state PCR court did not consider this claim. Wood first raised
this argument in his second PCR application, which was not considered on the merits and
was instead dismissed as untimely and improperly successive. Therefore, the PCR court
did not rely on this reasoning because it provided no reasoning on this issue. Because
this argument is procedurally defaulted, the R&R properly considered whether trial
counsel’s failure to object may have been strategic. As such, Wood’s objection on this
issue is overruled.

In conclusion, the court overrules all of Wood’s objections and adopts the R&R.
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I1I. CONCLUSION

For the foregoing reasons the court ADOPTS the R&R, GRANTS the
respondents’ motion for summary judgment, DENIES Wood’s petition for writ of habeas
corpus, and GRANTS in part and DENIES in part Wood’s motion for further factual
development, in accordance with the R&R.’

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

September 9, 2019
Charleston, South Carolina

> By way of reminder, the R&R granted in part Wood’s motion for further factual
development for the limited purpose of the R&R considering the testimony of SLED
agent Gene Donohue, which was not part of the state record and was attached to Wood’s
traverse. Donohue’s testimony was provided in the case State v. John Richard Wood and
Karen Pittman McCall, which was a separate trial that took place in Anderson County.
ECF Nos. 150 at 46; 150-2. The R&R’s partial grant of Wood’s motion for further
factual development does not implicate the court’s holding that Wood’s petition is
denied.
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE In the Court of Common Pleas
Thirteenth Judicial Circuit

John Richard Wood, #6005, C/A No.: 2005-CP-23-04737
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ORDER OF DISMISSAL
VS, WITH PREJUDICE
The State of South Carolina, 0 ma =
En R
Respondent. DRO <
£=0 L
e
pet Ci
This matier is before this Court on the Application for Post-Convigten R elief (;%APCR”)
e
filed by John Richard Wood (“Apphcant”) who was convicted of murder and S tenced—‘%b death.

For the fol.lowmg reasons, this Court denies and dismisses the application with prejudice
I
Procedural History
At the May 2001 term, the Greenville County Grand Jury indicted Applicant, John Richard
Wood‘ for murder and possession of a weapon during the commission of a violent crime (01-GS-23-
3106). (R. at 2516-17). The state gave notice of intert to seek the death penalty, and served its
notice of evidence in aggravation.
Voir dire in the case began on February 4, 2002 before The Honorable John W. Kittredge.
Public Defender John I Mauldin, Attorney J anies Bannister, and Attorney Rodney Richey

represented Applicant at his jury trial. Solicitor Robert M. Arial, Deputy Solicitor Beity C. Strom,

and Assistant Solicitor Mindy Hervey were the prosecutors at trial

On February 11, 2002,
Applicant’s jury convicted him of both charges.

Applicant exercised his right to the 24-hour coo ing-off period in subsection 16-3-20{B)of

W
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the Code of Laws of South Carolina. The sentencing phase ofhis trial began on February 13, 2002.
Judge Kittredge submitted the following statutory aggravating factor to the jury:
The murder of a federal, state, or local law enforcement officer, peace officer or
former peace officer, corrections employee or former cotrections employee, or
fireman or former fireman during or because of the performance of his official duties.

(R. 8t 2221.22). Judge Kittredge submitted the following statrtory mitigating factors to the jury:

(1) The defendant has no significant history of prior eriminal conviction involving
the use of violence against another person.

{2) The murder was comrmtted while the defendant was under the mﬂuence of
mental or emotional disturbance. :

(3) The capacity of the defendant to appreciate the criminality of his conduct orto
conform his conduct 1o the requirements of the law was substantially impaired.

(4) The age or mentality of the defendant at the time of the crime.
(R. at 2223-24),

On Febmary 16, 2002, Applicant’s jury found the e;(istence of the statutory aggravating
factor and recommended a sentence of death for the murder conviction. Tﬁat sarlne day, 'Jud'ge)
Kittredge sentenced Applicant to death fpr murder. (R.at 2259).

Applicant filed and served a timely notice of appeal with the Supremé Court of South
Carolina. Assistant Appellate Defender Robert M. Dudek, of the South Carolina Office of Iﬁdigbnt
Defense, represented Applicant during his direct appeal, On July 22, 2004, Dudek filed a Final Brief
of Applicant in which he asserted the following issues on behalf of Applicant:

(1)' ‘Whether the judge erred by excusing Juror Smithlfor cause, where she testified

she could vote for the death penalty, and sign the form 1 xmposmg the death sentence,

since Smith was a qualified juror?

(2) Whether the court erred by refusing to instruct the jury on the law of voluntary
manslaughter where there was evidence the trooper efaged in an “aggressive” traffic
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stoj) which enéangcréd appellant, who was on a motorcycle, while the trooper was in
a patrol car, since this created the heat of passion and legal provocation necessary for
an instruction on voluntary manslaughter?

(3) Whether the judge erred by ruling South Carolina’s death penalty statute was
constitutional where it mandated that appellant, seeking the mitigating evidence

attendant to pleading guilty, and accepting responsibility, must waive jury sentencing,
since this procedure denied appellant his right to present mitigating evidence to a

sentencing jury?
(4) Was the court without subject matter jurisdiction to sentence appellant to death,
pursuant to Jones v. United States, Apprendi v. New Jersey, and Ring v, Arizona

where the indictment issued by the Greenville County Grand Jury did not allege an
aggravaiing circumstance?

The State, through Assistanf Attorney General 8. Creighton Waters, filed its Final Brief of
Respondent on July 22, 2004, Dudek followed with a Final Reply Brief of Applicant also dated July
- 22,2004,

The Supreme Court of South Carolina held oral argument in the case on October 5, 2004. An
opinion Was.issued affirming the convictions and death sentence on December 6, 2004. State v.
Waood, 362 8.C. 135, 607 S.E.2d 57 (8.C. 2004). The court denied a pétition for rehearing on
Jannary 20, 2005, and a death warrant issued on January 21, 2005,

Applicant filed astay request with the Supreme Court of South Carolina on January 25, 2005
in order to pursue review by the United States Supreme Court. The State filed a Retum to the stay
request on Fcbmary 1, 2005, The Supreme Court of South Carolina granted a stay by Order dated
February 2, 2005.

Applicant, through counsel Dudek, filed a Petition for Writ of Certiorari with the United
States Supreme Court on April 15, 2005, in which he raised the following issue:

Whether the South Carolina Supreme Court errad by holding that the
trial judge’s disqualification of a black jurorﬂwho stated she could

.l
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impose the death penalty was justified under Wainwright v, Witt, 469

1.S. 412 (1985), since an appeal for a cross-section of the community

was not condemned in Wainwright v. Witt, and the trial court did not

rule the potential juror was not credible?
The State, through Assistant Attorney General Waters, filed a Brief in Opposition to the Petition for
Writ of Certiorari on May 19, 2005, The United States Supreme Court denied the Petition for Writ
of Certiorari on June 20, 2005.

Applicant, on July 1, 2003, filed with the Supreme Court of South Carolina a second Petition

for Stay of Execution so he could seek his state post-conviction relief (PCR) remedies. The State
filed a Return to the Petition for a Stay of Execution on July 11, 2005. By Order dated July 21, 2005,

the Supreme Court of South Carolina granted a stay and appointed this Court to presi&e- over the

case,

Applicant filed a pro se Application for Post-Conviction Relief on July 28, 2005. The State

filed a Return dated August 29, 2005, On October 15, 2005, this Court appointed counsel and gave

Applicant 120 days to file an Amended Application. Applicant filed no Amended Application. On

Fuly 7, 2006, this Court sua sponte issued an Order giving Applicant 45 additional days to file an '

Amended Application. Again, Applicant filed no Amended Application. On Septernber 28, 2006,
this Court he;ld ahearing as to the State’s motion for summary judgment. While this Court believed
the State had good arguments, it declined to grant sammary judgment. This Court ruled, however,
that no further amendments would be allowed. |

As the initial hearing of January 8, 2007 approached, Applicant filed a motion for
continuance and motion to amend, which this Court denied. Despite this, Applicant served on the

State a First Amended Application for Post—Canvicﬁon?lelief in which he asserted the following

vl
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claims:

Ground A.

Applicant was denied the effective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law including S, C. Code §16-13-26(B)(1)
and §17-23-60 by trial counsel’s failure to investigate, challenge and present evidence
impeaching the testimony of Karen A. McCall, a witness for the prosecution during the
verdict or penaliy phase of the trial proceedings. Strickland v. Washington, 466 U.8. 668
(1984),

Ground B.

Applicant was denied the effective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law including 8. C. Code §16-3-26 (B)(1}
and §17-23-60 by trial counsel’s faiture to present sufficient evidence and sufficiently
articulate a request for an instruction for voluntary manslaughter. Strickland v. Washington,
466 U.S, 668 (1984).

Ground C.

As an alternative ground to Ground B, Applicant was denied the effective assistance of
counsel, as guaranteed by the Sixth and Fourteenth Amendments to the United States -
Constitution and Article 1, Section 14 of the South Carolina Constitution and South Carolina
law including S.C. Code §16-3-26 (B)(1) and §17-23-60 by trial counsel’s failure to concede
guilt during the verdict phase of the proceedings, Florida v. Nixon, 543 U.S. 175, (2004) and
Strickland v. Washington, 466 U.S. 668 (1984).

Ground D.

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and
Fourteenth Amendments of the United States Constitution and Article 1, Section 14 of the

* South Carolina Constitution and South Carolina law including S. C. Code §16-3-26(B)(1)

and §17-23-60 by trial counsel’s failure to accept the trial court’s offer to instruct the jury
that the defendant is required to plead not guilty in order to obtain jury sentencing,
Strickland v, Washington. 466 U.S. 688 (1984).

Ground E.

Applicant was denied the effective assistance of counsel, as guaranteed by the Fifth, Sixth
and Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of

it
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the South Carolina Constitution and South Carolina law including 8. C. Code §16-3-
26(B)(1) and §17-23-60 by trial counsel’s failure to object to the testimony of from medical
providers of the South Carolina Department of Mental Health. Estellev. Smith 451 U.8.454
(1981); Buchanan v. Kentucky, 483 U.S. 402 (1987); Powell v. Texas, 452 1.5, 680 (1989),

Hudgins v. Moore, 524 S.E2d 105 (S.C. 1999); Thomas-Bey v. Nuth, 67 F.3d 296
(Unpublished, 4% Cir, 1995); and Strickland v. Washington, 466 U S. 688 (1984).

Ground F.

Applicant was denied the effective assistance of counsel, as guaranteed by the Fifth, Sixth
and Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of
the South Carolina Constitation and South Carolina law inchuding 8. C. Code §16-3-26(B)(1)
and §17-23-60 by trial counsel's failure to prevent access to Mr. Wood by the South Carolina
Department of Mental Health. Estelle v. Smith, 451 U.S. 454 (1981); Buchanan v.
-~ Kentucky, 483 U.S. 402 (1987); Powell v. Texag, 492 U.8. 680 (1989), Hudgins v. Moore,
524 8.E.2d 105 (8.C. 1999); Thomas-Bey v, Nuth, 67 F.3d 296 (Unpublished, 4% Cir. 1995);
and Strickland v. Washington, 466 U.S. 668 (1984).

Ground G.

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law inchuding 8. €. Code §16-3-26{BX1)
and §17-23-60 by trial counsel’s failure to expose the incorrect diagnosis of the medical
providers from the South Carolina Department of Mental Health. Strickland v. Washington,
466 1.8, 668 (1984). .

Ground H

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
‘South Carolina Constitution and South Carolina law inctuding S. C. Code §16-3-26(B)1)
and §17-23-60 by trial counsel’s failure to present mitigating evidence at the penalty phase of
thetrial. 1 ABA Standards for Criminal Justice (2d ed, 1982 Supp.); Wiggins v. Smith, 539

. U.8. 510 (2003), Rompilla v. Beard, 125 8. Ct. 2456 (2005); Strickland v, Washington, 466
U.S. 688 (1984),

Ground L
Applicant was denied the effective assistance of counsel, as guaranieed by the Sixth and

Fourteenth Amepndments to the United States Constitution and South Carolina law including
5.C. Code §16-3-26(B)1) and §17-23-60 by trial counsel’s failure to object to improper

closing argument of the prosecutor. Strickland v. Washington, 466 U.S. 668 (1984).

6
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At the hearing on Jamuary 8%, 2007, the State indicated it would hot oppose the late

amendments if a delay of some weeks could be had for the State’s case after the Applicant presented

his cage. This Court agreed. However, as testimony began, Applicant stood up and requested to

withdraw his APCR. The Court took a recess for Applicant to discuss this with his attorneys and to

place a phone call to his sister. Applicant held firm to this desire, so this Court issued an Order

requiring an evahation of Applicant on his competence to waive his APCR.

Prior to the evaluation, Applicant changed his mind and through counsel indicated he wished

to go forward with his APCR. The evaluation proceeded, however, without Applicant’s cooperation.

The evaluation noted no mental issues.

On February 9, 2007, Applicant filed a Second Amended Applicationt for Post-Conviction

Relief in whicli he raised the following issuves:

Ground A.

Applicant was denied the effective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law including 5.C. Code §16-3-26(B)(1) and
§17-23-60 by trial counsel’s failure to investigate, challenge and pressnt evidence
impeaching the testimony of Karen A, McCall, a witness for the prosecution during the

verdict or penalty phase of the trial proceedings. Strickland v. Washington, 466 U.S, 668
(1984).

Ground B.

Application was denied the cffective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law including 8. C. Code §16-3-26 (B)(1)
and §17-23-60 by trial counsel’s failure to present sufficient evidence and sufficiently
articulate a request for an instruction for voluntary manslaughter, Strickland v. Washington,
466 1U.S. 668 (1984).

Ground C.

As an alternative ground to Ground B, Applicant was denied the effective assistance: of

TG
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counsel, as guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and Article 1, Section 14 of the South Carolina Constitution and South Carolina
law including 8.C. Code §16-3-26(B)(1) and §17-23-60 by trial counsel’s failure to concede
guilt during the verdict phase of the proceedings. Florida v. Nixon, 543 U.S. 175, (2004) and

Strickland v. Washington, 466 11.S. 668 (1984).
Ground D.

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Sectjon 14 of the
South Carolina Constitution and South Carolina law inchuding 8. C. Code §16-3-26(B)(1)
and §17-23-60 by trial counsel’s failure to accept the trial court’s offer to instruct the jury
that a defendant is required to plead not guilty in order to obtain jury sentencing. Strickland
yv. Washington, 466 1.5, 668 (1984), .

Ground E.

Applicant was denied the effective assistance of counsel, as guaranteed by the Fifth, Sixth

and Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of
the South Carolina Constitution and South Carolina law including S. C. Code §16-3-26(B)(1)

and §17-23-60 by trial counsel’s failure to object to the testimony of from medical providers

of the South Carolina Department of Mental Health, Estelle v, Smith, 451 U.S. 454 (1981);

Buchanan v, Kentucky, 483 U.S. 402 (1987); Powell v. Texas, 492 U.S. 680 (1989), Hudgins

v. Moore, 524 S.E.2d 105 (5.C. 1999); Thomas-Bey v. Nuth, 67 F.3d 296 (Unpublished, 4™
Cir. 1993); and Strickland v. Washington, 466 U.S. 668 (1984).

Ground F.

Applicant was denied the effective assistance of counsel, as guaranteed by the Fifth, Sixth
and Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of
the South Carolina Constitution and South Carolina law including 8.C. Code Sections §16-3-
26(B)(1) and §17-23-60 by trial counsel’s failure to prevent access to Mr. Wood by the South
Carolina Department of Mental Health. Estelle v. Smith, 451 U.S, 454 (1981); Buchanan v.
Kentucky, 483 U.8. 402 (1987); Bowell v. Texas, 492 U.S. 680 (1989), Hudgins v. Mogre,
524 S.E.2d 105 (8.C. 1999); Thomas-Bey v. Nuth, 67 F.3d 296 (Unpublished, 4" Cir. 1995);

and Strickland v. Washington, 466 U.S. 668 (1984).

Ground G.

Applicant was denied the effective assistance of counsel, as guaranieed by the Sixth and
Fourteenth Amendments of the United States Constitution and Article 1, Section 14 of the

South Carolina Constitution and South Carolina law including S. C. Code §16-3-26 (B)(1)
and. §17-23-60 by trial counsel’s failure t0 expose the incorrect diagnosis of the medical

il

App. 76




0:12-cv-03532-DCN  Date Filed 04/11/13 Entry Number 45-2  Page 100 of 112

3641

Fa

previders from the South Carolina Department of Mental Health, Strickland v, Washmg’ggg,
466 U.S. 668 (1984).

Ground H.

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and

Fourteenth Amendments to the United States Consiitution and Article 1, Section 14 of the

South Carolina Constitution and South Carolina law inchuding S. C. Code Sections §16-3-

26(B)(1) and §17-23-60 by trial counsel’s failure to present mitigating evidence at the

penalty phase of the trial. 1 ABA Standards for Crimninal Justice (2d ed. 1982 Supp.);

Wiggins v. Smith, 539 1U.8. 510 (2003), Rompilla v, Beard, 125 8. Ct. 2456 (2005);
Strickland v, Washingion, 466 U.S. 688 (1984}

Ground L

Applicant wag denied the effective assistance of counsel, as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law including S.C. Code §16-3-26(B)(1) and
§17-23-60 by trial counsel’s failure to object to improper closing arguments of the
prosecutor. Strickland v. Washington, 466 U.S. 668 (1984).

Greund J.

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and

Fourteenth Amendments to the United States Constitution and Article 1, Seetion 14 of the

South Carolina Constitution and South Carolina law including SC Code §16-3-26(B){1) and
§17-23-60 by trial counsel’s failure to object 1o the prosecution’s introduction of evidence
relevant to an arbitrary factor during the penalty phase of the trial.  Strickland v.
Washington, 466 U.S, 668 {1984) and State v, Burkhart,  S.E.2d__, 2007 WL 80036
{8.C. 2067).

Ground K.

Applicant was denied the effective assistance of counsel, as gnaranteed by the Sixth and
Fourteenth Amendments of the Untied States Constitution and Article 1, Section 14 of the
South Carolina Constitution and Scuth Carolina law inchiding SC Code §16-3-26(B)1) and
§17-23-60 by trial counsel’s failure to object to the equal protection violation created by the
aggravating circumstances making Mr. Wood death eligible. Sirickland v. Washington, 466
U.S8. 6568 (1984).

The Court held an evidentiary hearing in the case from March 6, 2007 to March 8, 2007.

Applicant was present and represented by his counsel Brown and Godftey, and Assistant Attorney -

,
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General Waters represented the State. Applicant called psychiatrist Dr. Thomas Cobb, his sister
Connie Jantz, computer expert Jeffrey Naylor, psychiatrist Dr. Donﬁa-Schwartz—Watts, Dr. John
Steedman, psychologist Dr. Camilla Tezza, social worker Carlos Torres, Investigators Paul Silvaggio
end Tim Jones, United States Probation Agent Bryaﬁ Bowen, psychiatrist Dr, Pratep Narayan, and
the trial aftomeys: John Mauldin, Jim Bannister, and Rodney'Richey. Applicant also called his
Andemon County trial counsel Bruce Byrholdt. The State called no witnesses.

This Court has heard the testimony and reviewed the record and now rules as foliows:

18
Grounds for Relief

None of the Applicant’s grounds are sufficient for relief, Appeliant faises eleven (11)
grounds of ineffective assistﬁnce of counsel. ?grsuant to the familiar doctrine in Strickiand v,
Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984), Applicant must first demonstrate that his trial
counsel’s performance fefl below an objective standard of reasonableness. Strickland, 466 U.S. at
688. Judicial scrutiny of counsel’s performance is highly deferential and not subjéct to the distorting
effects of hindsight, and counsel may reasonably choose from a widerange of acceptable strategies,

Id. at 689; Burket v. Angelone, 208 F.3d 172, 189-190 (4% Cir. 2000).

The law measures competency by what an objectively reasonable attorney would have done
under circ@ﬁmces existing at the time of the repreéentation. Savino v, Murray, 82 F.3d 593, 599
4" Cir. 1996). The court should “decline to allow an ineffective assistance of counsel éiaim 10
create a situation where post-conviction attorneys stroll in with the full benefit of hindsight to
second-guess trial lawyers wﬁo professionally discharpe their duties to their clients under the

manifold pressures of a state trial.” )Mazzell v. Evatt, 88 F.3d 263, 269 (4" Cir. 1996). The mere

o 1
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fact that trial counsel’s strategy was unsuccessful does not render dounse:i’s assistance
unconstitutionally ineffective. Strickla .d, 466 U.S. at 689, Bell v.Evatt, 72 F.3d 421, 429 (4til Cir.
1995).

In addition to deficient performance, Applicant must also establish prejudice by showing “a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have Eeen different." Strickland, 466 U.S. 668, 694 (1984). “A reasonable p%ofability isa
probability sﬁfﬁcient to undermine confidence in the outccﬁae.” Id. It is insufficient to show ohaly
that tge errors had some conceivable effect on the outcome of the proceeding because virtually every
act or omission of counsel would meet that test. Id. at 693. “The Petitioner bears theI ‘highly
demanding’ and ‘heavy burden’ in establishing actual prejudice.”” Williams V."Téy‘ lor, 529 U.8.362,
394, 120 S.Ct. 1495, 1514 (2000).

In Jones v. State, 332 5.C. 329, 504 8.E.2d.822 (1998), the Supreme Com‘t of South Carolina
stated the prejudice prong in a capital sentencing proceeding was established when “there is a
reasonable probability that, absent [counsel’s] errors, the sentencer - including an appellate court, to'
the extent it independenﬁ); reweighs the evidence - would have concluded that the balance of

aggravating and mitigating circurnstances did not warrant death. . . . A reasonable probability is a

proﬁability sufficient to undermine confidence in the outcome.” Jones, 332 8.C. at 333 (dﬁng
Strickland, 466 U.S. at 694). |

A PCR Applicant has the burden of proving his claims for relief by a éreponderance of the
evidence. Jeter v. State, 308 8.C. 230, 232, 417 S.E.2d 594, 596 (1992). |

A. Ground A

Applicant’s first ground for reliefis as follows:

Al

11
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Applicant was denied the effective assistance of counsel as guarantéed by the Sixth and

Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the

South Carolina Constitution and South Carolina law including §.C. Code §16-3-26(B)(1) and

§17-23-60 by frial counsel’s failure to investigate, challenge and present evidence

impeaching the testimony of Karen A. McCall, a witness for the prosecution during the

verdict or penalty phase of the trial proceedings. Strickland v Washington, 466 1.8, 668

(1984).

Applicant contends his counsel was ineffective in both the guilt and sentencing phases for allegedly
failing to examine Karen McCall on her involvement in the crime and failing to introduce a gunshot
residue (GSR) test showing round lead particles on the backs and palms of both hands. Applicant
contends that Ms. McCall’s testimony portrayed her as a victim of his criminal actions'i'ather than a
willing co-participant, and that counsel should have dispelled this notion.

1. Factg..

Applicant’s girlfriend Karen McCall gave a statement to police the night of the shooting, At
trial, she testified that she had been in the Jeep following Applicant on I-85 as they were going to
Greenville for lunch. When Trooper Nicholson got in between them and blue-lighted the scooter,
she thought that Applicant would fry to elude the police because he had always said he could. She'
got off at the Woodruff exit when she saw Applicant come by on the sc_:ootér. Shequicldy‘foﬂ'owéd
him to the gymnastics center parking lot where he parked the scooter, jumped in the Jeep, and told
her to “drive, now”. Karen claimed she only thought Applicant had escaped from the trooper, ;Jot
that he had killed him. {R. at 1424-25, 1430-34, 1452-53).

Applicant directed Karen to make certain turns, but did not seem upset. He talked to hey
about vacationing for Christmas in Mexico or Alabama. They stopped at d gas station, where

Applicant took their Glock 9mum and put it on the console. As they continued on, Applicant received

a call from his sister and made dinner plans. (R. at E435~4?.

.
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Once Deputy Jones got on their tail, though, Applicant’s demeanor changed to “cold”,
“hard”, and “possessed”. Applicant put his foot on Karen’s to mash the gas pedal to the fioor, and he
told her, “Drive, bitch, drive, I shot the son of a bitch?” Applicant waved the gun at her and forced
her to drive. He then reached over, flipped the switch to lower the rear glass window, and began
shooting at police. Throughout the drive, he would occasionally reach over and snatch the wheel,
saying, “We’re going to die téday.” (R. at 1441-46).

When the jeep simply won;Id not go anymore, Applicant said, “I'm going to get us another
vehicle, When I tell you to, get your ass up here and bring that bag.” Afier commandeering the
utility truck, Applicant called for Karen, who then ran o the passenger seat and crawled into the
floorboard. Eventually, Karen heard Applicant inhale and slump over, and the poliqc ordering her
out of the car. (R. at 1447-52).

- The State tried and convicted Ms. McCall in Anderson County for her part in the crimes.
During her direct appeal, McCall argued for dismissal of the charges based on the doctrine of judicial
estoppel, since the State, in Greenville County, elicited her testimony in Applicant’s trial during
which she testified she was under duress. The tﬁai court and the South Carolina Court of Appeals
rejécte& this claim, with the appell."ﬂe court finding that even if the doctrine of judicial estoppel

applied, McCall could not meet its elements. State v. McCail, 364 S.C. 205,210, 612 8.E.2d 453,

455 (2005).

At the PCR hearing before this Court, trial counsel Mauldin testified that he saw no strategic
advantage to trying to “trash” or “make a liar” out of Karen McCall under the circurnstances of this
case. Applicant was o trial for murdering Trooper Nicholson and, by all accounts, MicCall was not

around when the murder happened. Counsel stated he was aware of the information of McCall’s

i
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activities in the jeep durin g‘the escape attempt, and was aware of the SLED GSR report {intfoduced
at PCR as Applicant’s Exhibit #3), but none of that changed his position that attempting to shc;w
McCall was more involved in the crime wouid have done nothing to aid the éef'ensc in this case,
Trying to “trash” McCall was not what the defense “was iryingto do,” and counsel Mauldin\rvmted |
to reﬁuce the Anderson evidence as much as possible, not discuss it more, He stated he made the
decision not to impeach her unless what she stated was entirely inconsistent with the eﬁdénoe.

Counsel Bannister ad&ed that the defense strategy was to go ahead and allow Anderson
evidence to come out in the guilt phase 1o try to Jessen its effect in the event ofa sentegéing phase by
putiing distance between it and an eventual sentencing decision. Indeed, prior té trial the &efense
specifically gave notice to the trial court that they wante& to rescind their objection to admission of
the Anderson evidence in the guilt phase, and that in the défense’ s judgment the evidence was fair
game for both sides. (R. at 8-9, 997, 1020).

2. Analvsis
a, Deficient Performance

Applicant’s first claim before this Co;ut - that his counsel was ineffective for not doing a
“better” job cross-examining Karen on whether she was assisting him rather t‘t}anunder his dominion
at the time of the crime, or for failing to introduce a GSR report with regard to Karen - is withbut
merit. “In hindsight, there are few, if any, cross-examinations that could not be irnpro\}ed. upon. If _

that were the standard of constitutional effectiveness, few would be the counsel whose performance

would pass muster.” Willis v. United States, 87 F.3d 1004, 1006 (8" Cir. 1996). The extent of
examination and cross-examination of witnesses is an area of trial tactics left to the discretion of

counsel. Yarrington v. Davies, 779 F.Supp. 1304, 1308 (D. Kan. 1991). Counsel is not required to

N
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raise every conceivable issue or pursue every avenue of inquiry, but is required only to exercise
normal skill, judgment, and diligence. Dver v. Crisp, 613 F.2d 275 (10* Cir. 1980).
As to the guilt phase, counsel was not unreasonable strategically in expressly deciding there
‘was nothing of value to be gained in attacking Karen to show she may have been more of 2
participant in the escape than she claimed on the stand. Even if trial counsel had shown that Karen
was more of a willing partner in Applicant’s Anderson County escape attempt rather than a person
acting under dufess, this would do nc:)t.hingl to diminish or remove Applicant’s own personal guilt for
killing Trooper Nicholson in Greenville County, particularly considering the MceCall was not
involved in the murder. (R. at 1584). Moreover, even ifit could be shown that Karen was more ofa
willing participant during the escape, the evidence still shows that Applicant was the one who
repeatedly firéd shots at the pursﬁing police throughout the chase and that by the end of the chase
Karen was huddiing in the floorboard ofthe éab while Applicant continued to drive aggressively and
shoot at police. (R. at 1541-43). Further, as the SLED agent testified at trial, having found lead
particles on one’s hand merely means that one was in the vicinity of a weapon when it was fired and
not that the person fired the weapon; thus, the GSR report does hot conclusively establish that Karen
ﬁréd the weapon at any time during the pursuit. (R. at 1622). Counsel made the reasonable strategic
decision to allow the Anderson County evidence to be elicited in the guilt phase in order to mute its
effect in the event of a later sentencing phase, Their judgmént was also reasonable that nothing could
be gained by “trashing” McCall where it would net serve to diminish Applicant’s guilt by any
measurable amount. |
Also, counsel used Karen’s testimony as part of their strategically reasonable but ultimately

unsuccessful defense theory that Applicant’s exireme fear of police and belief that he could outrun
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the officer on his motorbike led to a situation of voluntary manslaughter, or at ‘Ieast lack of malice,
when the officer pulled his eruiser in front of Applicant’s motorbike. (R.at 171 2-19; 1745-56). See
genéral]y Bell v. Evatt, 72 F.3d 421, 429 (4™ Cir. 1995) (“Standing alone, unsuct.:.ess;ﬁll trial tactics
neither constitute prejudice nor definitively prove ineffective assistance of counsel.”), Counsel
elicited from Karen not only Applicant’s fear of police and belief that he could outrun the police, but
also that he behaved that day in an extremely uncharacteristic manner that was entirely different from
the sweet, non-violent man he nommally was. (R. at 1456-57, 1467-68, 12474, 1478-80). Counsel
Mauldin also testified at PCR ﬁlat Applicant’s paranoia of police and his accompanying perceptions
at the time of the stop were part of the justification the defense offered to supﬁort its -vc;luntary
manslaughter charge. |

Although counsel was u]iiﬁate]y unsuccessﬁﬂ in getting a voluntary manslanghter charge, a
risk of which they were aware, they still decided it was their best option. Indeed, counsel Mauldin
testified that even if the voluntary mansiaughter “defense” was unsuccessful, in his view it was worth
it in that it might convince at least one juror to hesitate during the sentenciﬁg phase c.lecisic;n.'
Moreover;, counsel Bannister used this evidence to make argements as to lack of malice during fche
guilt phase (R. at 1745-56), which the frial court noted was particularly clever given there was not .
much with which the defense could work. (R. at 1838-40). Further, the evidence elicited ﬁ'om
Karen about the chase allowed the defense to use a prosecution witness in the guiit phage to set the
stage for its mitigation case, which included the theme that a number of factors all combined, “like
the blowing of air into a balloon until December the 6™ when the balloon expl oﬁed,” to result in the
murder of Trooper Nicholson. (R. at 1858). In deciding to use Karen to their advantage in

attempting to show anuncharacteristic crime brought on by a sudden confiuence of factors, counsel
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was strategically reasonable and not deficient in either the guilt or the penalty phase.

Counsgel’s strategic decisions were reasonable and not deficient. See generally Bell v. Evatt,

72 F.3d 421, 429 (4™ Cir. 1995) (“Standing alone, unsuccessful trial tactics neither constitute
prejudice nor definitively prove ineffective assistance of counsel,” and petitioner must overcome

presumption that the challenged actions was an appropriate and necessary trial strategy); United

States v. Lively, 817 F. Supp. 453, ‘462 {D. Del. 1993.) {mere criticism of a strategy or tactic is
insufficient for refief). |
¢ Prejudice
There was no possible prejudice in this case, First, Applicant never called Karen to testify at
PCR and engaged in the cross-examination he asserts counsel should have done; thus, his claim ié

speculative and he has not met his burden of proof. See Moss v. Hofhauer, 286 F.3d 851, §64-65 (6™

Cir. 2002} (speculation as to possible lines of cross-examination insufficient where no evidence
presented how witness Woﬁld have testified had the cross-examination been pursued).
Regardless, there is no prejudice even assuming that some headway as to her participation
could have been made with Karen had counse] gone on thé attack with cross and the GSIi report.
Thé evidence of Appellant’s guilt was overwhelming in this case, and, as noted before, whether
Karen was more of & participant in the subsequent Anderson County pursuit does néthing to reduce
Applicant’s legal or moral guilt for killing the troof)er. As such, Applicant could not have been

prejudiced in the guilt phase with regard to such a legally insignificant issue. See generally Reed v,

MNortis, 195 F.3d 1004, 1006 (8ﬂz Cir. 1999) (failure to raise Batson issue noi prejudicial under
Strickiand given overwhelming evidence); Savino v. Murray, 82 F.3d 593, 599 (4™ Cir. 1996} (if

there exists no reasonable probability that a possible dex?(nse would have succeeded at trial, the

i
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alleged error in failing to disclose or pursue it canmot be prejudicia])i Bell v. Evatt, 72 F.3d 421, 427
(4th Cir. 1995) {decision to recommend GBMI verdict was reasenable given overwhelming evidence
and desire to reduce possible sentencing outcomes).

For similar reasons, there was no px;ejudice jn the penalty phase. In the sentencing phase,
Applicant must show “there is a reasonable probability that, absent {counsel’s] errors, the sentencer -
including an appellate court, to the éxtent it independently reweighs the evidence - would have
concluded that the balance of aggravating and mitigating circumstances did not warrant death.”

Jones, 332 8.C. at 333 (citing Strickland, 466 U.S. at 694),

Here, we have as extremely aggravated a crime as there could be. It would be bad enough if
Applicant had merely murdered Trooper Nicholson. Applicant’s subsequent wild chase, however,
provides an incredible amount of further aggravation. The Applicant wounded another officer witha
gunshot to the face, ran civilians off the road; commandeered 2 Blue Ridge truck at gumpoint, and "
only by Iuck or grace was not a goed enough shot to kill more police officers or innocent civilians
with his repeated gunfire. Applicant had a prior record, having served time in prison. The victim
impact evidence in this case was particularly moving, especially from Trooper Nicholson’s widéw
and his partners on the Highway Patrol. Compared to this there was limited mitigation with no
family members and relatively mild mental health testimony without findings of psychosis or
delusion at the time of the offense itsefﬁ There was evidence in rebutiai that Applicant was anti-
social.

Given these circums;cances, frying to show that McCall was a little bit more involved in
Applicant’s crimes than she claimed on the stand would have done litlle if anything to reduce the

extremely aggravated nature of this crime. Indeed, trying to attack Karen might be just as likely to

o
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offend the jury in that it displayed an attempt to shift blame or limit responsibility when Applicant
clearly was the reason these crimes occurred.

The issue is without merit and is denied.

B. Ground B

Applicant’s second allegation is as follows:

Applicant was denied the effective assistance of céunsei as guaranteed by the Sixth

_ and Fourteenth Amendments to the United States Constitution and Article 1, Section

14 of the South Carolina Constitution and South Carolina law inciuding §.C. Code

§16-3-26(B)(1}and §17-23-60 by trial counsel’s failure to present sufficient evidence

and sufficiently articulate a request for an instruction for voluntary manslaughter.

Strickland v. Washington, U.S. 668 {1984),
Applicant contends that counsel was ineffective for -failin gto produce teslimony that alleged Trooper
Nicholson conducted the traffic stoi: other than in accordance with law enforcement guidelines fo
support the claim that Applicant was only guilty éf voluntary manslaught_er.

1. Faets

As noted before in the Statesment of Facts, evidence suggested Trooper Nicholson conducted
an “aggressive” stop by pulling in front of Applican{’s scooter to force him to stop when Applicant
initially refused to comply. The defense requested a charge on voluntary manslaughter, coﬁtsnding
that the trooper mistakenly believed the scooter was illegally on the highway, and that the trooper’s
cutting Applicant off at the cwrb was sufficient legal provocation. The trial court rejected this
argument, finding that the officer did what was reasonable and necessary when Applicant fled the
lights and siren, and that the officer’s legal action could not constitute sufficient legal provocation.
(R.at 1712-17).

Applicant raised this issue on direct appeal, conteending the trial court’s denial of the charge

1
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was error, The court recognized Applicant’s claim that the trooper’s action in cutting off Applicant’s
moped meant that Applicant was forced to avoid hifting either the trooper’s car, the curb, or the

bushes, but still found the case inappropriate for voluntary manslaughter. Unlike State v. Lindler,

276 8.C. 304, 307-308, 278 S.E.2d 335, 337 (1981), where the court found a voluniary mansianghter
charge was appropriate because the defendant alleged the officer knocked his motoreycle to the

- ground with a patrol car and then came out firing, the court in this case reasoned “there was no
evidence that Trooper Nicholson acted in an unlawful manner in discharging his duties” and no
evidence that Nicholson bumped Applicant’s scooter or ﬁred on Applicant. See Statev. Wood, 362
$.C. 135, 142-143, 607 S.E.2d 57, 61 (2004).

At PCR, counsel Mauldin testified that the def:nsc tried to show anunlawful and aggressive
stop ofthe scﬁoter to éupport their volpntary manslanghter claim. Mauldin saw Applicant’s Exhibit
4, a police report reflecting that the tag on the scooter belonged to a -different vehicle, and
Applicant’s Exhibit 5, which reflected witness statements referring to an “aggressive stop™ and the
patfol car “cutting the person off.” Mat;idin testified he would have had these reports in ﬁis file.

Counsei Bannister testified that he thought the testimony from the prosecution’s eyewitnesses
at .trial as to the aggressive stop was very favorable to the defense. Bannister was asked about his
assertion to the frial court during argament for a voluntary manslaughter charge that there was no
evidence in the record the tag was illegal (R. at 1712-13) when in fact the trial court pointed out there
was in fact evidence frozﬁ Karen the tag on the scooter did not belong to. it. (R. at 1459, 1483),
Bannister tesiéiﬁed that in making his érgument for a charge he was relying on the fact that the

inferences should be considered in his favor. \ﬁg\%
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2. Analvsis

The specific claim raised to this Court in the Application is that counsel failed to introduce

evidence the stop was not conducted in accordance with guidelines prémuig&ted by law enforcement.

Applicaht produced no evidence at the hearing to support this claim, and thus has failed in his
burden of'proof. Jeter v, State, 308 8.C. 230, 417 8.E.2d 594 (1992) (PCR Applicant has the burden
of proving his ciairr_xs by a preponderance of the evidence}).

Moreover, Applicant at the PCR hearing presented no additional evidence about the
circumstanees of the stop that would call into question this result or ’add anew factual element that
would re.quire reassessment of the voluntary manslaughter decision. While the polic,e' reports
referred to witness statemehts cailing the stop “aggressive,” or stating the trooper ‘cut Applicant off,
that type of information was more than sufficiently presen-ted at trial. (R. at 1265-66, 1274-75, 1289-
50, 1294-96, 1300-01, 1306, 1310, 1338, 1353). See generally Jones, 332 S.C. 329, 338 (no
prejudice shown where mitigation evidence presented at PCR was not that different from evidence
presented at trial). The Supreme Court of South Carolina has already ruled as a matter of law that
these facts simply é;n not rise to the level of volhumtary manslaughter.

As to the evidence the tag was illegal, if Applicant in PCR is merely criticizing counsel
Banniéter for stating there was no evidence the tag was illegal when in fact there was such evideﬁce
in the record, that provides no assistance in proving any claim for relief. Even if éounsel was |
mistaken about one particular fact in his argument as to voluntary manslaﬁghter, this is of no
moment as counsel’s supposed misstep during a:guﬁlent does not add any new facts to the calculus
in a record that the Supreme Court of South Caroli’ﬁa has already held was insufficient to require a

charge on voluntary manslaughter. The trial court consElered the issue and the Supreme Court of

R
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South Carolina found the issue preserved and considered it on appesl, and there was nothing about
counsel’s one possible migstep during a:guméni that was fatal to the issue. This decision was fact
driven, and counsel’s argument cannot change the facts. |

Indeed, whether or not the tag was illegal would not be determinative of this issue anyway as
there was no evidence Trooper Nicholson called in the tag and then attempted to stop the scooter
because the tag came back illegfaié the only evidence was that Trooper Nicholson believed the scooter

itself was not highway-fegal in the first p]ace; (R.at 1076-77). See generally Savino v. Murray, 82

F.3d 593, 599 (4% Cif. 1996} (“[1}f there exists no reasonable probability that a possible defense
would have succeeded at trial, the alleged error in failing to disclose or pursue it cannot be
prejudicial.”).
 Sinee Applicant has offered no additional evidence of proper police procedures or any other

unpresented facts that might change the binding decision already made by the Supreme Court of
South Carolina, then Applicant has failed his burden of proof and there was neither deficient
performance nor prejudice. See generally Bassette v, Thompson, 915 F.2d 93 2,_ 940-941 (4™ Cir.
1990) {petitioner’s allegation that attorney did ineffective investi gation do;es not support relief absent
préﬁ’er of the suppo.sed witness’s favorable festimony).

C. Ground C

Applicant’s third ground for relief is as folloﬁrs:

As an alternate ground to Ground B, Applicant was denied the effective assistance of

counsel, as guaranteed by the Sixth and Fourteenth Amendments to the United States

Constitution and Article 1, Section 14 of the South Carolina Constitution and South

Carolina law including §.C. Code §16-3-26(B)(1} and §17-23-60 by irial counsel’s
failure to concede guilt during the verdict phase of the proceedings. Florida v.

Nixon 543 U.8. 175, (2004) and Strickland v. Washington, 466 U.S. 668 (1984).
22
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As an “alternative” to the preceding ground, Applicant contends his cfolunsel‘was neffective for
failing to concede guilt during the first phase of the trial. Apparently, Applicant is contending that
counsel was vnreasonable in even attempting the voluntary manslaughter “defense” at all, if this
Court concludes that counsel was not ineffective in the manner in which they asserted that é’efeqse. .
Applicant asserts that counsel set forth a “he didn’t de it defense during the guilt phase, and
followed that with a “he is sorry he did it” mitigation presentation, which Ap‘plicazﬁ asserts 18
deficient. -
1, Facts

At PCR, counsel Mauldin testified that he specifically chose to not concede guﬁt as he
wanted to challenge the jury and make them “work™ to find all the elements ‘of murder. Counsel
hoped that even if the efforts were unsuccessfil in the guilt phase, at least making the jurors think
about Appiicant’s guilt of murder in first phase wbuld bg beneficial in the senfencing phase
inasmuch as it might create residual doubt or cause a jurorl to hesitate. When asked ifhis defense at
trial was a “he didn’t do it” defense, counsel stated the defense was that Applicant was not guilty of '
murder. Counsel Mauldin stated that he is aware of the “healthy debate” among the defense bar of
the wisdom of conceding guilt, but pointed out he has his own opinion on the subject.

| On cross, counsel confirmed that his opinion on the stratagy of conceding gui.lt was thaf it
was not the correct way to handle things. Regardless, counsel Mauldin added that bésed on his
- conversations with Applicant, he did not belisve he could concede guiltin the case.

Counsel Bannister echoed similar sentiments on the defense strategy in this case, stating that

if they could not achigve a lesser-included offense, they might at least get the jury thinking about it

during the sentencing phase. Counsel Bannister stétcd the defense fully consulted Applicant during

23 \Aﬁ\?

App. 91



0:12-cv-03532-DCN  Date Filed 04/11/13 Entry Number 45-3  Page 3 of 75

. 3656

discussions of the defense strategy.
2. Analvsis

This Court finds the claim fo be without merit, and finds counsel’s decision not to concede
guilt to be neither deficient nor prejudicial. This claim can only be directed to the sentencing phase
because the failure to concede guilt could by no means be deficient or prejudicial in: the first phase
since the jury convicted App}icant._

First, Aﬁplicanf’é apparent“objccﬁon io cohcessio-n of guilt préc.:iudas counsel from bc:ihg
deficient in rnounting the “voluntary manélaughter” guilt phase defense. Asnoted before, counsel
Moeuldin testified that based onr his conversations with Applicant, he did not believe h;: could
concede guilt. It is true that in Florida v. Nixon, 543 U.S. 175, 188-189, 125 S;Ct. 551, 561-562
(2004), the Court held that the Florida ‘Supferr;e Court erred in finding automatically deficient and
prejudicial counsel’s decision to concede guilt without the capital defendant’s express consent.' In

Nixon, counsel attempted to consult with his client about the strategy of conceding guilt in the first

phase, but the defendant there was purposefully nonresponsive. Id. at 189.

Nixon first noted that while an attorney has a duty to consult on “important decisions™ and
questions of “overarching defense strate@,” counsel does not have to obtain the defendant’s ponspnt o
for every tactical decision. Id. at 187. Similarly, Rule 1.4 of our South Carolina Ru]esﬁ of
Professional Conduct reguire counsel t0 “reasonably consult with the client about thé means by
which the client’s objectives are to be accomplished,” and the Comment to that' rule notes that some
tactical decisions are so important that the consultation must occur prior to aétion. Endoubtedly,
som ething as significant as conceding guilt to a capital cﬁme 13 one of those important decisions that

requires prior consultation. See Rule 1.4(a)2), Rule 407,. SCACR. See also Nixon, 543 U.S. at 186

i
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{“[Counsel] was cbliged to, and in fact several times did, explain his propesed trial strategy to
Nixon.").

Nixon next noted, though, that the client has ultimate authority “to determine whether to

plead guilty, waive a fury, testify in his or her own behalf, or take an eppeal.” Nixon, 543 U.S. at
187. Qur South Carclina Rules of Professional Conduct also codify virtually these same points.

Rule 1.2(a), Rule 407, SCACR. Despite this latter provision, though, Nixgn beld that the Florida

Supreme Court erred in concluding that counsel’s decision to concede guilt in the first phase of a
capital trial with the express permission of the defendant amounted to a guilty plea for which the
client had absolute control. Id, at 188. The Court noted that unlike a guilty plea the defendant did in
fact have his jury trial. Id, Moreover, it concluded tﬁat in the two-phase context of a capital trial, a
decision to concede guilt in a case of overwhelming evidence and focus instead on the penalty phase .
did not amount to a “failure to function in any meaningful sense as the Government’s adversary.” IQ
at 190. Given that avoiding execution might have been the only realistic expectation possib_le,
counsel reasonably decided to focus on the sentencing phase and avoid the credibility issues in the
sentencing phase that might come with attacking the pmsecutidn’s overwhelming case in the guilt
phase. Id. at 190-92.

However, there is a difference between a situation ;where a defendant is purposefully
nonresponsive to counsei’s consultation, and a situation where the defendant expressly objects to
such an important decision as whether to admit guilt before the jury t¢ an offense carrying the death

penalty. While Nixon commands that situations in which counsel concedes guilt over a

nonresponsive defendant should still be subjected to the normal deficiency and prejudice analysis of

Strickland, nothing in Nixon supports the view that counsel can concede a defendant’s guilt io

.
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capital murder over that defendant’s express ohjection. Nixon notes that the lawyer *was obliged to,

and in fact several times did, explain his proposed trial strategy to Nixon.” 543 U.S. at 189. %er
post-Nixon decisions have noted that it would be ineffective (and perhaps unethical) for counsel to
concede guili over a defendant’s express obfection. See. e.g. United States v. Thomas, 417 F.3d
1053, 1060 (9% Cir. 2005) (Fletcher, J., co;:cun*ing) (it is “entirely inappropriate” fqr a lawyer to
concede guilt without prior ‘consu]tation to give the client the opportunity to object; uﬁlii{e the
situation in Nixon, where the defendant is cooperative, counsel should obtain express consent before
conceding guilt); Sieeper v, Spencer, 453 F.Supp.2d 204, 220 fn. 8 (D. Mass. 2006) (n(-)ﬁ.ug that
“[clourts have found that where a #rial counsel openly concedes guilt over a defendant's objéctions,

such actions méy amount to a constitutionally deficient performance”); Frascone v. Duncag, 2005

WL 1404791, *2 (8. D.N.Y. 2005) {defendant bears the burden of showing he objected to counsel’s
strategy of concession to a lesser offense and his will was overbome by counsel). CE People v.
Arko, 159 P.3d 713, 723 (Colo. Ct. App. 2006) (decision to request a Jesser nonincluded offense is
akin to conceding guilt, and the decision whether to submit such a charge and create additional
exposure to culpability should reét with the defendant). Indeed, while a number of cases have
wrestled with the ineffectiveness of counsel’s decision to concede guiliina capital trial, this Courtis
unaware of any decision faulting counsel for refusing to concede his client’s guilt fo;' a crime tizai’
might sﬁbject him to the death penalty.

Here, without deciding whether or not a lawyer would be per se ineﬁecﬁve (and in violation
of the Rules of Professional Con&uct) for overruling his client’s wishes against a strategy of
conceding guilt, this Court does find that counsel here was not deficient for honoring his client’s

apparent decision that guilt not be conceded to a capital offense. Since after conversations with
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Applicant about the case Mauldin believed he could not concede guilt, he was not deficient in
proceeding with the voluntary manslaughter “defense”.

However, even if counsel could permissibly concede guilt in the first phase over the objection
of the defendant, or even if Applicant had not objected or was incommunicative, counsel’s decision

toc mount a guilt phase defense in this case was still not deficient. Ai:plicant cites a law review

article that was guoted in Nixon to support the Court’s conclusion that a lawyer can reasonably
&écide to congede éuilt in the first phase and focus instead on the penalty phase:“‘lt is not good to put
on a *he didn’t do it-’ defense and a *he is sorry he did it mitigation. This just does not work, The

- jury will give the death penalty to the client and in essence, the attorney.” Seg Lyon, Defending the
Death Penalty Case: What Makes Deaik Different?, 42 Mercer L. Rev. 695, 708 (1991) {quoted in
Nixon, 543 U.S. at 191),

However, in this case, counsel Mauldin deciinéd to characterize the defense as a “he didn’t
do it” defense, .but. stated rather they were attempting to prove Applicant was not guilty of murder
when he killed Trooﬁer Nicholson. Of course, in this case there was overwhelming evidence of
identity, but counsel did not challenge it; counsel never contended ;‘hc didn’tdoit.” Instead, counsel
soﬁght a lesser-inciuded offense and ultimately challenged mental state, which is almost always
inferential and >‘1eav:s more room for argument regardless, or even in spite of, how sirong the
evidence of identity is, Thus, even if the Mercer Law Review article is now the gold standard
requiring lawyers to concede guilt in capital cases whenever eviden-cc of identity was overwhelming,
that is precisely what the defense did, never once contending Applicant was not the shooter.

Unlike that suggested by Applicant in his citation of the law review article, counsel thought

their guilt phase and sentencing phasc presentations dovetailed nicely, and making the jury think

.
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about the mental state necessary for murder might have worked to their advantéfge when adding the
mitigation presentation on Appli cant’s mentality from Dr Schwartz-Watts, Jeffrey Youngman, and
Jim Aiken. This Court agrees, as set forth earlier in the discussion of Ground A régarding counsel’s
use of Karen’s testimony to set up Applicant’s extreme fear of police and uncharacteristic bekavior
on the day of the incident. Moreover, this Court finds counsel’s strategic judgment reasonable that
making the jﬁry “work;’ on the elements of murder in.ﬂ.w guilt phés‘e might have had 2 beneficial
effect in causing a juror to ﬁesitatc before giving the death sentence in the penalty phase.

Thus, this Court finds counsei’s strategic performance was intelligent and professional in
view of the difficult hand dealt. See geperally Bell v. Evatt, 72 F.3d 421, 429 (4’1‘ Clr 1995)
. (“Standing alone, unsuccessful trial tactics neither constitute prejudice nor definitively prove

ineffective assistance of counsel,” and petitioner must overcome presumption that the challenged

actions was an appropriate and necessary trial strategy); Bean v. Calderon, 163 F.3d 1073, 1082 o
Cir. 1998) (finding counsel not ineffective where diminished capacity defense would have conflicted

with alibi defense). See also Strickland, 466 U.S. at 689 (reasonable trial strategy is not basis for

_ ineffective assistance); Sexten v. French, 163 F.3d 874, 887 (4™ Cir. 1998) (tactical decision cannot
be second-guessed by court reviewing a collateral attack).

Moreover, this Court finds no prejudice under Jones’s recitation of the standard for prejudice

in alleged sentencing phase errofs. Given the extremely aggravated nature of the murder of Troopér
Nicholson and the subsequent escape, ﬁnd the limited mitigation that was avéilable in this case, it
simply cannot be said that there is a reasonable probability that the sentencer wbuld have concluded
that the balance of aggravating and mitigating circumstances did not warrant death had counsel just

conceded guilt of murder in the first phase rather than conceding Applicant was the shooter but

.
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continuing to argue mental state.
The issue is denied.
D. Ground D
Applicant’s fourth ground for relief is as follows:
Applicant was denied the effecﬁve assistance of-counsel, as guaranteed by the Sixth
and Fourteenth Amendments to the United States Constitution and Article 1, Section
14 of the South Carolina Constitution and Scuth Carolina law including S.C. Code
§16-3-26(B)(1) and §17-23-60 by trial counsel’s fajfure to accept the trial court’s
offer to instruct the jury that a defendant is required to plead not guilty in order to
obtain a jury sentencing. Strickland v. Washington, 466 U.S. 668 (1984).
Applicémt contends his counsel was ineffective for f‘ailing to agree to the trial court’s offer to instruct
the jury he wished to plead guilty but under the law has to plead not guilty to obtain jury sentencing.
In a pretrial motion, Appéllant moved o quash the state’s death penalty notice on the basis
that he could not plead guilty and receive jury sentencing. Applicant argued that this denied him
equal protection and due process inasmuch as it was “fundamentally unjust and resuits in undue
pressure on the Defendant to seek a trial.” (R. at 2510). The State filed a response in which it
' genera]lj,; as.serteé that the court had previously rejected jury senécncing after a guilty plea and that.
the United States Supreme Court had upheld judge-sentencing capital schemes. (R. at 2511-12).
' At a pretrial hearing, Appellant argued that pleading not guilty to receive jury sentencing
forces the defendant into an “obvious untruth™ that destroys the defendant’s credibility. The defense
also complained that the jury would penalize Appellant for his failing to accept responsibility. The

judge ruled that the statute was constitutional, (Supp. R, at 11-12).

The judge subseguentiy issued-a written order in which he “appreciate{d] the pracfical
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considerations,” but noted that the defense cited no authority supporting a constitutional violation.
The court noted that it was willing “to address these concerns during jury voir dire if Defendant so
requests.” (R. at 2513-14).

At trial, the defense re-raised the issue as it went through pre-trial motions. The following
then occurred:

Mr. Mauldin: Al right. -The next one, your Honor, was motion filed in November

the 21% where we requested a quashing of the death notice where the Defendant- -

under statutory scheme the defendant was required to enter a plea of not guilty and

the sentence - - do you remember that motion?
The Court: [do.

Mr. Mauldin: All right.

The Court: And I also remember either I told you on the bench or put itin a
footnote in the order that that struck me as a very sound argument. Idon’t believe
it’s constitutionally infirm to have - -

Mr. Mauldin: I’ll hand you my note, your Honor. What 1 wrote you said, and ]
think that’s exactly what you said.

The Court:- It doesn’t rise to a constitutional violation. But from a practical
standpoint I can understand the benefit a party would seek to obtain by that initial

admission on the front end in the inability to plead guilty to a Judge and then submit
seatencing to a jury.

Myr. Mauldin: Yes, sir.

The Court: And I offered from the bench and/or in writing to address that and to
handle that during jury selection if defense counsel so desired.

Mr. Mauldin: Yes, sir.
The Court: So I was willing to tefl the jury that the individual wished to plead guilty,
but in order fo submit the sentencing issue to them we would go through the process

of a trial first. And then if you had desired that, we would have had long discussions
of how we could approach that with the jury and th(?v gs of that nature,

Mr. Mauldin: Yes, sir. ?\Q\J
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The Court: Ispecifically remember that one. It struck a chord with me.

Mr. Mauldin-: Yes. sir. And the way cur statement is set up is just the way it’s set

up. But'we don’t believe that it’s appropriate the wayit’s set up where it requires - -

well, I'm not going to through and rehash the argument.

The Court. Right. My ruling stands on that.

Mr. Mauldin: Yes, sir. The next motion, your Honor, that would be appropriate at

this time which was held in abeyance, if I’m not mistaken. At the time of the

hearing, was the sequestration of witnesses,
(R. at 1004-1006).

On direct appeal, App]icant contended the South Carolina statutc;ry death penalty scheme was
unconstitutional inasmuch as it requires a defendant to p}eéd not .guilty if he wants a jury to sentence
him. He asserted the scheme denied him the mitigating evidence of an admission of guilt, and that
he had aright to jury sentencing pursuant to the intervening decisicn of Ring v Arizona, 536 U.S.

. 584, 122 8.Ct. 2428 (2002). The Supreme Court of South Carolina rejected this issue, finding Ring
inapplicable to South Carolina’s death penalty procedure. See State v. Wood, 362 8.C. 135, 143,
607 S.E.2d 57, 61 (2004},

AtPCR, counse] Mauldin testified that he was “shocked™ he did not take up the judge’s offer
to charge on the necessity of pleading not guilty in order to get jury sentencing and staied he wanted
the trial court to instruct it and it was error for him to have not ensured the trial court gave the
instruction. On cross, however, Mauldin admifted he would not have wanted the charge as the trial
court ultimately phrased it - that “the individual wished to piead guilty, but in order to submit the
sentencing issue to [the jury] we would go through the process of a trial first.” (R. at 1005). Aé :
noted before in the discussion of the preceding ground, counsel Mauldin also testified that after

W
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conversations with Applicant he did believe he could not concede guilt, that in his opinion conceding
guilt was not good strategy, and that he preferred to make the jury “work” on the mental elements
during the guilt phase in the hopes that it would cause hesitation in the event of a sentencing phase.
The defense vigorously challenged the mental state element thrqughout trial and sought the Jesser-
included offense of voluntary manslaughter. Applicant’s other trial counsel testiﬁéd that Mr.
Mauldin handled this issue.

2. _Analvsis

This Court finds that counsel was neither deficient nor Applicant prejudiced with regard to
this issue. Adrmnittedly, counsel stated he was shocked he did not ask for the instruction, but the trial
~ court did not offer the instrucﬁon.Mauldi}n wanted. Mauldin’s reguested instﬁcﬁon would be to the
more “passive” effect that in order to have a jury sentence him, a capital defendant must plead not
guilty, The specific charge the trial court offered, that Applicant “wished to plead guilty but in order
to submit the sentenbing issue 1o [the jury] we would go through the process of a ftrial first,” is
different, and Mauldin was clear he would not want this chafge as it definitively states Applicani
wanted to plead guilty. Asnoted in the discussion ofthe previous ground and incorporated here, the
&ef‘ense could not and did not piead guilty or concede guilt, based not only on counsel’s reas&nable

strategic judgment to challenge guilt of murder in the first phase, but also based on Applicant’s own

representations that preciuded such a concession or plea. See 'genegally Bell v. Evatt, 72 F.3d 421,
429 (4‘1" dir. 1995) (“Standing alone; unsuccessful trial tactics neither constitute prejudice nor
definitively prove ineffective assistance of counsel,” and petitioner must overcome presumption that
the c;haiienged actions was an aplﬁropriate and necessary trial strategy); Bean v. Calderon, 163 F.34d

1073, 1082 (9™ Cir. 1998) (finding counsel not ineffective where diminished capacity defense would

32 k&ﬁgg
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have conflicted with alibi defer;se).

In any event, Applicant offers no authority that requires such a charge, .and this Courtvis
unaware of any. Cf. State v. Adams, 277 S.C. 115, 283 S.E.2d 582 (1981) (thepé;rti.on of the death
penalty statute addressing what happens when a sentencing jury is hung is addressed to the trial judgé
only and “need not be divulged to the jury”). There is no mandatory legal requ‘irement't‘natths trial
court give the charge as Mauldin would phrase it as opposed- to the way the trial couxt phrased it.
This alone is sufficient to defeat Applicant’s claim bécause there is no legal rule requiring such a
charge and thus no denial to Applicant of anything to which he had a right. Since the only charge
offered by the trial court was one unacceptable to the defense strategy, and Applicant had ﬁo legal
right to a differently phrased charge, then counsel could not have been deﬁcient or Applicant
prejudiced from either the declination of the offered charge or the failure to request the desired one. _

See, e.g. United States v. Roane, 378 F.3d 382, 399 (4“‘.Cir. 2004} (counsel could not have been

ineffective for failing to seek an instruction that the jurors must be unanimous asto the five people
supervised in a continuing criminal eﬁterpﬁse, becéuse the law did not require such unanimity on
that issue); Nichols v, Scott, 69 F.3d 1255, 1288 (5™ Cir. 1995) (counsel not ineffective for failing to
r&qu&et a charge on a point that was not vet clearly required by federal or state law).

Indeed, the only allegation expressly razsed to this Court in the Second Amended Appiwat;on
is a claim that counsel failed to take the trial court’s version of the charge. Since that charge
expressly stated Applicant wanted to plead guilty, and counsel sta;ced he wou]d>not want that charge
because it was entirely inconsistent with the defense presented during the guilt phase, then counsel
could not have been deficient for refusing it. See Bean v. Calderon, 163 F.3d 1073, 1082 (9" Cir.

1998) (finding counsel not ineffective where diminished capacity defense would have conflicted with
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aiibi defense).
Finally, there can be no prejudice. This issue only goes to the sentencing phase, as the faifure
to have the judge tell the jury Applicant wanted to plead guilty by no means could Bc deficient or

prejudicial in the first phase where the jury convicted Applicant anyway. Again, Jones commands

this Court to assess whether there is a reasonable probability that the sentencer would have
concluded tﬁat the balance of aggravating and mitigating circumstances did not warrant death,. 332 |
S.C. at 332-333 (citing Strickland, 466 U.S. at 664). If the trial court géve ﬁ’m charge it offered, it
would have actuaﬂ).r been prejudicial to Applicant as it would have been directly contradictory to the
defenseApplicént mounted at trial. Indeed, ajury might be more likely to have credibility problems
with the defense that continued into the sentencing phase if told Applicant wanted to plead guilty but
then the defense team challenged his guilt.

This Court is not convinced that the Jones standard for sentencing phase prejudice is met

even if Mauldin’s version of the charge is considered. Telling the jury that a defendant is forced to
plead not guilty to get jury sentencing iﬁ a case where the defense vigorously seeks a Iessebipcluded
offense or argues against malice would either be of no ‘eﬁ‘ect or it would be prejudicial to the
defendant in that it still suggests he is gngaging in; ap extensive charade before the jury during the
guilt phase. waevgr phrased, the charge is simply not congruent with the defense’s chosen strategy
in this case, Regardless, given the extremely aggravated nature of Applicant’s crime spree and the
limited mitigation, this Court concludes- that the charge, given in any form, would not create a
reasonable probability of a different result pursuant to Jones.

The issue is denied. @\@ . L n
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E. Ground E
Applicant’s fifth ground for relief is as follows:

Applicant was denied effective assistance of counsel, as guaranteed by the Fifih,

Sixth and Fourteenth Amendments to the United States Constitution and Article 1,
Section 14 of the South Carclina Constitution and South Carolina law including 8.C.
Code §16-3-26(B)(1) and §17-23-60 by trial counsel’s failure to object to the

testimony of from medical providers of the South Carolina Department of Mental

Health. Estellev, Smith, 451 1.8, 454 (1981); Buchanan v. Kentucky, 483 U.S. 402

(1987); Powell v. Texas, 492 U.S. 680 (1989), Hudgins v. Moore, 524 S.E.2d 105

(S.C. 1999); Thomas-Bey v. Nuth, 67 F.3d 296 (Unpublished, 4% Cir, 1995); and

Strickland v. Washington, 466 1).S. 668 (1984).

Applicant com‘ends his counsel was ineffective for failing to object to use of the competency and
criminal responsibility evaluation in sentencing. |
1. Facts (events at trial)

Submitted at the PCR. hearing before this Court was a transcript from September 21, 2001
hearing before the trial court in this case. ‘At the hearing, the State requested thét the comﬁetency
and criminal responsibility evaluation to take place for the Anderson County charges also be
available for the same issues in the Greenville County case.

The defense responded that the Greenville solicitor had not moved for an evaluation, and &mt
the defense had concerns the evaluation process would open the door to the use of the mfonnaﬁop as
a discoverytool by the government. The court noted that the Anderson County court already sigﬁed
the order directing an evaluation and it was taking place the faiiovﬁng week. The defense then
contended that the State was, by a “back door,” getting the Applicant to waivé his Fifth and Sixth
Amendment rights, and getting support for a later request for an independent examination by a State
expert. (9/21/01 R, at 3-7).

Next, the defense requested placement of any eva?ation report and communications or
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records obtained for the evaluation under seal and provided only to the court. Defense counsel
specifically wanted to put on the record that the court relieved thern as Anderson éounty counsel on
August 9® and Anderson County counsel did not consult them about the evaluation.  Finally,
defense counsel argued that if the court was ordering an evaluation based on detecting a'memal
disabiiifry in Appllicant, then‘it should appoint a guardian ad litem. (9/21/01 R. at 3-7).

In response, the court noted that if received from Applicant personally a wﬁtten pro se
motion in Anderson County for an éva]uation, .and that Aﬁderson (liounty counsel had also sought an
order for the evaluation,' The court pointed out that it did not understand the logic of preventing
usage of the evaluation at the county Hne for events that happened on the same day. The-court also
had concerns that if mental issues in fact arose at tr_iai, Tack of access to the Defendant would
disadvantage the State. The defense responded that at the present juncture they were simply
objecting to any use of the process as a discovery tool for the Government. (9/21/01 R. at 7-10).

As the conversation continued, defense counsel again asked that since there was no moving
party in Gréenville for the evaluation, that the court make the results of it for the court’s ‘;eyes and
ears only,” and prevent the Anderson County prosecutor from disclosing the report to &e Greenville
prosecutor. The defense noted this would not interfere with the process in Anderson since the trial in
the Anderson case was not for several months. The State responded that it did not understand how
evidence of incompetence could “stop at the Saluda River,” The prosecutor assured the jﬁdg_e he was
not interested in discovery; he just wanted to make sure a previously unéisc]ose;d mental health issue

did not delay the tria! at the last minute. The prosecutor had no objection to a sealed report as long

' Anderson County counsel consented 10 the evaluation order. And, in September 2001, Aﬁplicant also

personally wrote the Greenville Clerk requesting that new counsel be appointed and that he receive a mental evaluation.
Applicant described “earreckensiable [sic] Gifference of opinion [with counsel] that can not [sic] be worked out.”

36 mﬂj
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as he was not sandbagged the day before trial. The defense responded that the court should decide
about release of the information. (9/21/01 R. at 10-13).

The court then ordered that “based on the defendant’s request thmugﬁ Anderson Ceanty .
counsel” for an evaluation, any result from that evaluation would al_so be considered in the
Greenville case. The court also directed that the Department of Mental Health submit the report
directly to the court “for both counties,” and that the parties would revisit later the matter‘ of
disclosure. (9/21/01 R. at 14).

The record reflects that the court’s psychiatrist tasked with determining Applicant’s eriminal
responsibility and competence to stand trial called the J;udgel prior to trial to express his frustration
that the defense refused to respond fo his request for consent to get Applicant’s wpdated medical
records from the jail. The defense responded to this by telling the trial court they have been
objecting to the evaluation process since the beginning, and did not want to give their file
infonna.tion.to the doctor. The court noted it would find out from ‘the doctor, Dr. Narayan, what he
needed to complete his evaluation. (R. at 720-23).

After a break, the trial court noted that he had talked to the doctor, who was concemed thathe
would be mnable to give an opinion as to competency because he could not get anf information or
cooperation from the defendant. The judge noted he simply told the doctor he would have to do tile
best he could, as the judge did not feel like he could order family members to talk to the doctor or
order blood tests of the defendant. (R. at 723-24).

Prior to the compeiéncy hearing, the trial court noted it did receive Mauldin’s letter stating
Applicant would not meet with the designated examiner, Dr. Narayan. (R. at 950). At the

competency hearing, Dr. Narayan was examined by the trial court. During the examination the court
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specifically noted that it “want[ed] to limit our discussion to the issue of compétcncy.” Dr. Narayan
testified that he interviewed Applicant on two prior occasions, that he advised Applicant of his

Miranda rights each time, and that Applicant waived them after reciting them back in a paraphrased

form. Applicant also signed the waiver of rights form on two separate occasions. (Tr. Ct. Ex. 16).
Applicant also indicated his understanding that information gained from him could be used in
- determination of sentence.

Dr. Narayan believed Applicant understood those rights and was competent to stand trial at
the time of lzis evatuations, The court noted Dr. Narayan’s réport included findings placed under seal
and filed with the clerk. However, Dr. Narayan was unable to give an opinion as to compéﬁ:cy at
the time of the hearing because he had no access to the defendant or infounétién ébout bim since
those initial interviews, (R. at 952-62),

Under examination by the solicitor, Dr. Narayan noted that during their earlier meetings
Applicant 101d him that he was not on nor had he ever been on any psychiatric medications. Dr.
Narayan said he could not render as opinion as to the present tinre because they received information’
that Applicant’s psychiatrie situation ay have changed because detention staffhad told Dr. Narayan
that a dottor hired by Applicant had p]a;:eé him on medication. Dr. Narayan requested further
information about that but had no aécess by Applicant to his records or to Applicant himself, (R at
- 963-66). |

On cross by the defense, Dr. Narayan reiterated that in ii ght of information that the situation
lma'y have changed, he was simply unabie to give an opinion at the present timé. Dr. Narayan nofed
that he called the jail and received the information about the medications, but no information was

received from Applicant or his lawyers, Dr. Narayan noted hehad no access to the detention records.

.
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. D, Narayan staied, however, that at the time of the initial evaluation, Applicant, after being advised
of his rights, still agreed to a release of his medical information. During the cross-examination,
counsel Mauldin showed medical .records to Dr Narayan that he had not seen with the specific
reservation thathe was not disclosing it to the State through the examination. The defense requested
that Dr. Narayan make them a copy of his-entire file, and the trial court ordered it.

As the examination continued, Dr. Nérayan noted that during their conversation on October
29, Applicant told Narayan that he was planning on firing his Greenville attorneys and having his
Anderson coun;ei represent him in both _jurisdictians. Applicant also indicated he had written a
ietter to the Ciérk of Court attempting to fire Mauldin and Bannister, Dr. Narayan noted he had
confact ﬁth the Anderson County lawyer, Bruce Byrholdt. (R. at 965-83).

At the conclusion of cross, the defense made a motion for every piece of paper relating to
Applicant at the State Hospital. The court agreed. .'I‘he solicitor then requested that he receive a
copy, but the court denied that without prejudice, ruling instead that the court should receive a copy.
(R. at 982-83, 990-92),

During reexamination by tht_a trial court, Dr. Narayan noted that no one from the defense team
caiIed himl and offered to assist in the evaluation, although that has happened i‘n the past. Dr.
Narayan noted that he felt he had plenty of information to find Applicant competent at the prior time,
and described Applicant’s waiver of rights prior to the interviews. (R. a{ 981-86).

A psychologist named Dr. Tezza also testified about Applicant’s decision to execute the
waiver of rights at the prior interviews, including the declination to have his attorney present. (R. at
986-89).

The trial court then found Applicant competent to stand trial. The court noted that Applicant
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had the burden, and there was no .real effort to challenge competence. The court alsornoted that it
might have to revisit the issue of providing the mental é:eahh information to the State. (R. at 993-
95). Moreover, the court made part of the record letters reflecting Dr, Narayan’s attempt to get
further information from Applicant and his atforneys, as well as the letter from defense coUnsel in
which the defense declined to allow such access. (R. at 995-66; Tr, Ct, Ex. 17).

Foliowing Applicant’s cross-examination of Karen McCall during the guilf phase on
Applicant’s fear of police, headache, and 'uncharacteristic behavior on the day of the incident, the
State again requested that it receive Dr. Narayan’s full report from his evaluation of Applicant at the
State Hospital and moved for an independent mentai heaith examination. The solicitor argued that
capacity had been made an issue before the jury by the cross, and he contende.d that there were
statements by Applicant in the repert that the State should be allowed to use.

The trial court denied the motion, responding that there was no notice of insanity or a GBMI
defense. The solicitor complained that the defense was aftempting to use his.mental condition to
support a lesser-inchided offense, but the trial court did not yet think they bad arrived at the point
where it would requig'e full disclosure of the state psychiatrist’sreport. The solicitor complained that
he was at a disadvantage because the defense was barring him access to any mental health records,
and the court noted it would not allow the defense to introduce mental health issueé through the -
“back door” with an attack on intent. (R. at 1490-97).

At the close of the State’s guilt phase case, the defense stated it had no intention of calling
any psychiatric witnesses. Accordingly, the trial court ordered the State’'s mental health expert. to 7
leave the courtroom pursuant to the sequestration order and also denied the State’s renewed request

10 see the rest of Dr. Narayan’s file or for an independent mental health examination. (R. at 1662-
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65). The State then raised that under state law diminished capacity is never a defense to murder. The
defense replied all they were going 1o do was call lay witnesses to describe the defendant at the time
of the offense. (R. at 1679-81).

During pre-sentencing phase motions, the State again renewed its request that it receive Dr.
Narayan’s entire report rather than just the redacted portion. The State also again asked for an
independent examination, asserting the defense’s scenario in guilt phase afgument that Applicant
reacted with such fear and panic put mental issnes in p]éy. The solicitor noted he was not going to
call Dr. Narayan in his case-in-chief, but may call him in reply, put him up, subpoena the jail records
the defense would not provide, and let Dr. Narayan look at them on the stand. (R. at 1822.27).

The defense responded that it had objected to the evaluation all along, and that criminal
responsibility and GBMI were already “out of the way” with the guilt phase verdict. The defense
argued it did not ask for any mental health instructions nor did it bring any mental health testimony

" before the jury in fhe guilt phase. (R. at 1827-29).

‘The court responded that it was likely the defense would present some mental health expert in
the sentencing phase, and it would be unfair to allow the defense to do so with its hired experts
without the State being able to look at Dr. Narayan’s reporf that might have contrary information.

- The couirt noted it was trying to be fair to both sides, but if the defense called a mitigation expert to
support some of the mental health mitigators, then the State was only entitled to be privy to possibly
contradictory information in the report. (R. at 1830-31).

The defense responded that the evaloation was only for criminal responsibility and

. competency, and there was no authority to order the defendant to submit to an evaiﬁation ifhe was

merely claiming entitlement to mitigators in the sentencin@éhase. (R. 2t 1831-33).
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The trial court then noted that the defense’s recitation of the procedural history was not
accurate, and that the State had no way of knowing what the defense had represented to the trial court
in ex parte funding requests and other comrﬁunicati ons. The court simply believed that if Applicant
made a statement to Dr. Narayan after a waiver of rights, it simply was not fair for the State to be
unaware of it, given the factual scenario the defense attempted to elicit from Karen McCall. (R. at
1833-34),

With regard to funding requests, defense counsel noted that he has his clients evaluated for
mental health issves in every single capital case. The defense stated that the State’s position would
essentially allow for preemptive evaluations just based on the likelihood that the defense was going
to present mental health mitigation.

Ultimately, the court decided that it was not going to disciose the report at the time, and it
would wait until the defense presented its case to reassess the decision. (R. at 1836-38).

In opening during the sentencing phase case, the defense argued it was going to present
eﬁdence of “mental impairment,” and of “‘a spiral pattern of acts and circumstances . ., almost like
the blowing of air into a balloon until December the 6® when that balloon exploded.” (R. at 1858).

As its second witness, the State called Dr. Narayan. The defense objected, arguing again that
Blair issues were already decided and Dr. Narayan had no relevance. The State contended that the
defense’s opening argument clearly put mental impairment into play, and that Dr. Narayan told the
solicitor that there are things in the report Dr. Narayan needs to use to support his opinion that have
not been disclosed to the solicitor. The court sustained the objection to Dr, Narayan’s report, finding

argument is not evidence, and stating again that the defense presentation needed to occur first fo

finally decide the issue. (R. at 1871-75). v&g\
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During its sentencing phase case, the defense called social worker Jeffrey Youngman, who
testified: {1) Applicant’s social and emotional functioning was affected by his family’s dysfunction;
(2) his social environment played a role in his level of functioning; (3) his behavior is consistent with
someone suffering from mental illness; and (4) he has no significant prior history of criminal
convictions involving violence. (R. at 1975). Later, Youngman theorized Applicant had paranoid
personality disorder. (R. at 1988). On cross, Youngman admitted he reviewed the state mental
health evaluation as part of his opinion in the case, (R. at 1992-93, 2016-17).

The solic.iior then asked to review all documents upon which Youngman relied in forming his -
opinion. Defense counsel notea that it had been objecting to disclosure from the beginning, but
conceded: |

On the other hand, if Mr. Youngman, who said thet it was part of the material he
locked at, I really don’t think an objection is appropriate, quite frankly, Judge.

(R. at 1997.98). The judge noted he appreciated defense counsel’s candor, and stated, *[Wihen an
expert says he or she relied on certain documents, the rules unequivocally perxﬁit cross examination
on the sources of the expert’s opinion.” (R. at 1998).

Defense counsel then asserted that there should be a distinction between statements merely
containf-:d within a report the expert reviewed and staternents actually relied upon by the expert. The
court noted that p;tential hearsay information in reporis is not offered for the truth of the matter
ass.ez:ted E)nii 6ﬁly for the jury’s consideration as to the adequacy of the expert’s opinion, and
suggested a limiting instmetion might be in order. (R. at 1999-2001).

Youngman then returned to the courtroom with the state hospital report, and the State then
had the opportunity to review Dr. Narayan’s report in its entirety. (R. at 2002-03). Following an

A
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examination of Youngman outside of the presence of the jury, the court overruled the defense
objection to examination on certain statements relied upon by Yo;mgman, but gave a limiting
instruction that examination on statements relied upon by the experi were only to be considered asto
the assessment of the expert’s opinion, not for the truth of the matter asserted. (R. at 2003-15). The
solicitor then examined Youngman on the state ﬁlental healthreport, including inconsistencies inthe
two stories Applicant told the examipers on separate occasions. (R. at 2017-19).

The defense also called former ward'en James A&m, who testified that Applicant would be
adaptable to prison, that he would th be a danger to staff or other inmates, and that he in fact would
be at the mercy of the pﬁson predator popp]aﬁoni (R. at 2037-44).

Following Aiken’s testimony, the solicitor advised the court that since he had now had a
chance to review the entire evaluation report, it was his intention to discuss the previously redacted
portions with Dr. Narayan and Dr. Crawford f.'rom Depariment of Mental Health. The court declined,
stating that for the moment the prior ruling remained in effect untii the court could see the entire
“parameters of the defendant’s effort in mitigation” and until the court has had an opporfunity to
discuss with the defense what mitigators they think the evidence supporis. ‘The solicitor then noted
tbét he would need expert help to assist him with cross—examiﬁation of the defense’s mental health
expert the following day, and the court stated it would gi\;c the solicitor the necessary time if needed.

(R. at 2045-49).

The next day, Applicant called his mental health expert, Dr, Schwartz-Watts, Dr, Schwartz-
Watts testified that the results of Applicant’s neurological exam were completely normal. (R. at
2066}, Dr. Schwartz-Waits diagnosed Applicant with “bipolar disorder not otherwise specified” and

“paranoid personality disorder.” (R. at 2670).. She noted that bipolar disorder is only “a problem

il
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with the way you feel,” although she claimed Applicant has hallucinated. (R. at 2071, 2077). Dr.
Schwartz-Watts also testified that since Applicant had been on medication that she preseribed, he
was more stable, less grandiose, and “abje to process things” in a slower and more deliberate fashion.
(R. at 2087). |

After direct examination of Dr. Schwartz-Watts concluded, the parties discussed the
parameters of cross-examination. Ultimately, fhe court ing’tructed the witness that while ﬂ:e,solicitor
was going to ask éeneral questions about Applicant’s alleged grandiosity or hallucinations, the
witness was not to mention Applicant’s claim that God told him to blow up thé Pentagon, which
Karen McCall fold to Dr. Narayan. (R. at 2094-2102). |

During cross, Dr. Schwartz-Watts testified that she reviewed Dr. Narayanfs report and

~ absolutely agreed that Applicant was not only competent to stand trial but also criminally responsible

for the murder. (R.at 2118-21). At the end of cross, the solicitor asked and thé court agreed fortime
to review the notes. (R, at 2124). |

In reply, the State called Dr. Narayan, who testified to a reasonable degree of medical
certainty that Applicant was not only competent to stand trial but also cximinal]yresp(:;usibje. (R at
2146-48). Dr. Narayan disagreed with the defense doctor’s diagnosis, though, and said App]icgnt
only had antisocial personality disorder. (R. at 21 48—51)7 Dr. Narayan also noted that there WﬂS‘IIO
evidence of Applicant displaying any abnormal behavior. (R. at 2152-53). Dr. Narayaﬁ stated that
his diagnostic impression, confirmed by psychological testing, was that Applicant began to malinger
his supposed symptoms. (R. at 2157-58).

During the examination, the defense objected and the court sustained the objection to

questioning about Dr, Narayan’s attempt to get further information in the case. The court gave a

. A
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curative instruction on the defendant’s right to rernain sifent. (R. at 2141-43). Dr. Narayan did note,
however, that he had recently had the opportunity to review information from Dr. Schwartz-Watts’
file. (R.at 2151).'.

At the close of reply, the defense requested the mitigators referring to mental or emotional
disturbance, substantial impairment of the defendant to appreciate the criminality of his conduct or to
conform his conduct with the law, and the age or mentality of the defendant at the tizﬁe of the crime.
(R. at 2176).

During closing, defense counsel repeatedly argued that Applicant had a mental illness, g;and
that his capacity to conform to the law was substantially impaired. (R.at 2202-035, 2207, 2209-10).
The trial court charged the jury on the statutory mitigating circumstances that refer to “mental and
emotional disturbance,” “substantial impainment of the capacity to conform,” and the “age and
mentélity of the defendant at the time of the crime.” The court also vch'az‘ged the jury on its right tlo
consider any non-statutory mitigating factors. (R. at 2223).

During deliberations, the jury requested that the court play back the testimony of defense
psychiatrist Dr. Schwartz-Watts and court’s psychiatrist Dr Narayan. Defense counsel reasserted its
ob;iection.to ‘the reference to Appellant’s right to remain silent during Dr. Narayan;s testimony and
requesfed direction of a life seﬁtence. The couﬁ denied the motion. {R. at 2236-40).

Ag the jury continued to deliberate, counsel Mauldin put on the record his contention that the
decision of Anderson counsel fo consent to the evaluation was per se ineffective assistance of
counsel because it led to the sentencing phase testimony of Dr. Narayan that the jury asked to rehear.

The judge noted that while it did not intend to rehash the issué yet again, Applicant personally

through his Anderson counsel had requested an evaluation, “which started the process.” The judge
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then went on to say that his own dealings with Applicant at the Au gust 2000 hearing and Apﬁlicant’s
letters to the Clerk’s Office in both counties “convinced me that absent the initiation by Mr. Woéd
himself I would have been duty bound to require a state evaluation as fo competency.” The court
noted that subsequent ex parte communications with G;eenvi}]e counsel and Dr. Schwartz-Watts
“confirmed” this conclusion because they told the court the defendant needed to be treated for mental
illness. The judge finished by noting his “firm jndgment” that ordering the ev'alﬁatic;n was “the
appropriate thing to do,” which he would have done sua sponte had Applicant not requested it. (R. at
2250-52).

- 2. Facts (evidence at PCR)

At the PCR hearing before this Court, counsel Mauldin testified on direct by Applicant that
he was verj-.r opposed to the evaluation of Applicant from the beginning, He testified he did not
attend the evaluation, stating he could not recall why but it may have been his othér conumitments.
Admitted into evidence during Mauldin’s testimony were a copy of Applicant’s pro se request for an
evaluation, dated September 13, 2001, a memorandum from the trial judge setting a heaﬁng onthe
request, and the Anderson County order setting the evaluation. Mauldin stated he requested the
hearing on the evaluation prior to it taking place, as already described above.

On cross, Mauldin stated that one of the major disagreements he had with Applicant \#as
whether to have an evaluation done. He strongly advised Applicant not to go and talk-to any state
%nental health officials, | As to whether he personally advised Applicant of bié rights, counsel was
adarnant that he told Applicant that he did not want Applicant to do the evaluatéon and that it would
be used against him. Counsel admitted he simpiy could not remember why he did not attend the

evaluation. Discussed during Mauldin’s testimony at this point was Court’s Exhibit 16 from the

o
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trial, which was the advice of rights form executed by Applicant prior to his evéiuation at thie South
Carolina Departrment of Mental Health (DMH).

Mauldin also iestified that, subsequent to the conducting of the evaluation, they considered
the danger of the State being able to use what was in the report, However, they decided to go forward
anyway with their own mental health testimony from Dr. Schwartz-Watts and Jeffiey Youngman.

| Counsel Bannister testified that the defense did not want any DMH testimony introduced at

the trial. Initially, the court appointed he and Mauldin on the Anderson case as well, and the défezise

team was ready to go masmuch as it looked like the Anderson solicitor was going to 'trSr.that case

prior to the death penalty case in Greenvilie. However, Applicant insisted he wanted an e.vaination.

Mauldin and Bannisfer refused, and on cross by the State Bannister testified the de-fense specifically
advised Applicant thai in their judgment nothing good for the defense could come of the evaluation
proc;ess. HBowever, since Mauldin and Bannister would not agree to the evaluation, Applicant had

‘them relieved in Anderson County. |

Anderson County counsel, Bruce Byrholdt, iestiﬁ‘ed-at the PCR hearing as weill. He stated
that he consented to an evaluation of Applicant for criminal responsibility and competency, but that
he did not recall advising Applicant on hig 1 g.ht to remain silent. On cross by the State, Byrholdt
stated that after the release of John Mauldin as Anderson counsel, he met with Applicant u&m
advised By;hoidt that he wanted an evaluation. Moreover, Byrholdt testified that his observations of
Applicant and Applicant’s beﬁavior warranted an evaluation.

Dr. Narayan from DMH testified that he had Applicant execufe an advice of rights form prior
to any session of an evaluation. Court’s Exhibit #16 was the advice of rights form- signed by

Applicant prior to his evaluation. Dr. Narayan testified he normally gives the form to the subject,
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-requests that the subject read it, and then asks the subject if he has any questions.

3. Analvsis

Applicant’s contention with this ground for relief is that his counsel “failed to object to the
testimony from medical providers of the South Carolina Department of Mental Health.” Applicant
argues that counsel was “unaware” information from the evaluation could be used since no issue as

. to criminal responsibility or competency was raised at trial, and further asserts that counsel “failed to
object to the presentation of this evidence outside of the limited purpose for which the evaluation
was ordered.”

Of course, this record is clear that Greenvillé counsel objected to the evaluation process
throughout the proceedings, both to their client in private and the judge at various hearings, because
of their expressed concern that the informétion would ultimately be used in aggravation against
Applicant. Since Greenville counsel objected to the evaluation process from the start both to their
client and the judge, Applicant’s claim really starts at the decision of Anderson counse} to agree to
_Applicant’s repeated demand for an evaluation for criminal responsibility and competency to stand
trial.

However, as an initial matter, this aspect of the claim is not even proper for considerationin
the present action. Fifst, of course, this is not the ;;]ed claim. Applicant filed this PCR action in
Greenville County challenging his murder and possession of 2 weapon convictions from Greenville

. County, for which only Mauldin, Bannister, and Richey were appointed. Indeed, in section 16 ofhis |
Second Amended Application, Applicant only lists Mauldin, Bannister, and Richey as the counsel
who represented him at tiial, and the text of the present aliegation only refers to what “trial counsel”

or “capital trial counsel” did or failed to do. Thus, Applicant has only expressly alleged a claim

49 \%\%
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against his Greenville counsel. Applicant filed this Second Amended Appiicaﬁén long after missing
two deadlines of this Court for Final Amended Applications, and the State requested and this Court -
was clear that only the pled allegations would be before the Coﬁrt at the hearing. Moreover, the
State was adamant throughout the hearing that it was not trying anything by consent, Accordingly,
inasmuch as the present allegation attacks the decisions or actions of Anderson counsel, this Court
finds it is not pled properly and timely.

Even if it was properly and ﬁmeiy pled, however, it is still questienable whether an allegation
against Anderson counsel is proper in this Greenville case. As has been repeatedly set out, this
Greenville PCR challenges actions of Greenville counsel in an attempt to seek relief from %mﬁlie
convictions, and it was Greenville counsel who objected to the eva]uatiqn pfocéss from the start.
The fact of the matter is Anderson counsel never represented Applicant in the Greenville case. This
procedursl impediment prevents a claim of ineffective assistance of counsel on this ground. See
generally Comm. v, Carpenter, 725 A.2d 154, 164 (Pa. 1999) (question of whether guiity plea was
knowing and voluntary fqr a prior conviction in a different county used as aggravation in a capital’
trial was not properly before the post-conviction court for the capital trial); Poyner v, State, 720
N.W.2d 194 (JTowa Ct. App, 2006) (since claim of ineffective assistance of PCR counsel cn}yreiate'd
to counsel’s performance in a different case, the claim was without merif). '

Thus, if a claim against Anders-on counsel is improper in this action, Applicant’s claim in
reality would have to be that the judge erred in al]owiﬁg the evaluation ordered for Anderson County
be “transferred” to Greenvi]] e over Greenville counsel’s objection. This is a freestanding claim that,

even if pled properly, is not proper for PCR but rather is for direct appeal. See, e.g. Drayton v. Bvatt,

312 8.C. 4, 8-9, 430 S.E.2d 517, 520 (1993) (issues that could have been raised at trial or on direct
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appeal can not be raised in 2 PCR application absent a claim of ineffective assistance of counsel).

However, even if a claim against Anderson counsel for consenting to the evaluation is proper
in this action, it is without merit. As noted before, Applicant himself requested the evaluation, and _
Andersoﬂ counsel testified that, after speaking with Applicant and observing his behavior, in
‘counsel’s judgment he believed Applicant should be evaluated. This Court finds no reason to
question Anderson counsel’s judgment on this point. Indeed, ultimately Anderson counsel’s decision
to consent to the evaluation is of no consequence, because the trial court specifically noted on the
record t}_zat had Anderson counsel not consented, the court would have been duty bound to order the
evaluation based on Applicant’s conduct and communications, See S.C. Code Ann. §44-23-410
(2002} (noting the judge “shall” order an evaluation whenever a judge “has reason to believe” a
person facing a crimninal offense is not fit to stand trial).

Since there is no viable issue with regard to the decision to proceed with the evaluation in the
ﬁrstvplace, the issue next turns as to counsel’s handling of the information at tna] Applicant
contends that trial counsel was “onaware” that the information was to be used at sentencing, and
“failed to object to the presentation of this evidence outside of the limited purpose for which this
evaIuation‘_was ordered.” However, the record is clear that counsel was very aware and very
concerned that the evaluation would ultimately be used by the State for purposes other than
competency or criminal responsibility.

As exhaustively set forth in factual description, Greenville counsel strongly advised their
client against evsluation until the point that he had them removed from the Anderson case;
Greenville counsel then objected at 2 hearing pr‘idr to the evaluation in an attempt to prevent it from

being used in the Greenville proceedings; Greenville counse] prevented Dr. Narayan from getting

.
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further information about Applicant from the jail after Applicant wentto éee the evaluators against

Greenville counsel’s advice; Greenville cour;sel successfully prevented the State ﬁ;om reviewing fhe

complete report throughout much of the trial despite the State’s repeated request to do so; Greenville
~ counsel objected to admission of statements made by Appiicant'to his wife and achieved a limiting

instruction from the judge; and Greenville counsel rsuccessfully prevented Pr. Narayan from

testifying during the State’é sentencing phase case despite claims that the defense had bro,ssed the-

line into arguing mental health. It was only after the defense in the sentencing phase presented
 mental health information from experts who admitted they had reviewed Dr. Narayan’s report in its
entirety that the court allowed the State to review the report in its entirety and oommunicafe freely
with Dr. Narayan as to the findings. | |

Thus, the only viable issues with regard to Greenvilie counsels’ handling of this issue were

© the decision to proceed with their own mental health presentation despite the risk that it could open
the door to the State’s use of the evaluation report and the ultimate concession that the defense had
no valid objection once their own expert admitted he had reviewed the report. Once counsel
proceeded with their mental health mitigation no further objection to the State’s use of £he report was
valid, -an_d counsel’s decision to proceed despite this fact was reasonable and made with full |

knowiedge of this risk.

Of course, in Estelle v. Smith, 451 U.S. 454, 462-463, 101 S.Ct. 1866, 18737‘(19.81), rthe
Court held that it was ﬁ violation of the Fifth Amendment privilege against self-incrimination for a
state doctor to be allowed to testify as to future dangerousness in a sentcnciﬁg phase where the
defendant was not advised at the competency evaluation of his right to remain silent and that any

statements could be used against him. The Court also found a violation of the Sixth Amendment

et
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right to counsel, masmuch as counsel were not notified in advance the evaluation would encompass
the issue of future dangerousness, and thus the defendant was denied the opportunity to consult with
counsel about whether to submit to examination. Jd. at 469-470. Importantly, the Court expressly
did not decide whether there was any right for counsel to be present at the examination, noting that
the lower court had recognized such presence might be disruptive.. Id. at 470 n. 14. Moreover, the
Court pointed out that a “different situation” would exist “where a defendant intends to use
psychiatric evidence at the penalty pfxase,” noting the question was left open whether a defendant
could introduce his own psychiatric evidence without being subject to an examination by a State
psychiatrist. Id. at 466 n.10, 471.
Along these lines, in Buchanan v. Kentucky, 483 11.8. 402, 4.22, 107 8.Ct. 2906, 2917-2918
(1987), the Court specifically noted that “ifa defendaﬁt requesis an evaluation or presenis psychiatric
| evidence, then, at the very least, the prosecution inay rebut this presentation with qvideﬁse from the
reporis of the examination that the defendant requested.” The Court in Buchanan found no Fifih or
Sixth Amendment violation where the defense joined in the motion for an evaluation, and the “entire
defense strategy was to establish the ‘mental status’ defense of extreme emotional disﬁ:rbancef’ Id.
at 423-24, In addressing the Sixth Amendment claim, the Court specifically pointed out that the
focus was the opportunity for consulation with informed counsel about the scope and nature of the
procee&ing, not the ultimate use to which the prosecution was to put the information. Id, at 424,

Tn Powell v. Texas, 492 U.S. 680, 683-686, 109 S.Ct. 3146, 3149-3150 (1989), the Court:

held that a defendant did not waive his Sixth Amendment right to notification by putting up
psychiatric evidence of insanity, particularly where the Sixth Amendment right to notification was

violated in the first place because the examination took place without notice to counsel or the

M
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defendant that the examination would enéompass the issue of future dangerousness.

" In Hudgins v. Moore, 337 S.C. 333, 337-338, 524 5.E.2d 105, 106 (1999}, the Supreme

Court of South Carolina held that it was error under state law for the court to permit the prosecutor to
impeach the defendant during guilt phase on answers he gave to the state psychologist during testing
for the competency evaluation. Defense counsel did not object, and thus was ineffective. Id. at 338.
’fhe court, while finding no constitutional violation because volunfary statements obtained in
violation of Miranda or the Sixth Amendment right to counsel are still admissible for impeachment,
nevertheless found a violation of State v, Myvers, 220-8.€, 309, 67 S.E.Zld 506 (19519, which held
that confessions made to examiners at the State Hospital would not be permitted to be revealed over
objection of the defendant. Id,

In the present case, the fact that testifying defense experts reviewed it and relied upon it
placed the comp]éte report in play. Of course, Rule 705, SCRE, provides that an expert may be
required to disclose during cross-examination the underlying facts and data vpon which he or she
relied, - Once defense expert Jeffrey Youngman admitted on cross that he had read and relied upon
the State evaluation in forming his opinions, defense counsel conceded there was no further valid
objection to the State being privy to the report. The court agreed, noting the rules clearly allowed
exploration of the bases underlying the expert’s opinion. (R. at 1997-98). Defense psychiatric
expert‘})r; Schwartz-Watts also testified she reviewed and relied on the report in preparing her
opinions offered in mitigation.

This Court finds no deficiency on the part of defense counsel in conceding that no further
valid objection could be made to the State’s review of the evaluation report following the defense

expert testimony. As noted in State v. Slocumb, 336 5.C. 619, 628, 521 S.E.2d 507, 512 (Ct. App.

. VW
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1999), Rﬁ}e 705 allows the cross-examiner “fo ask the expert to reveal otherwise inadmissible
underlying information to the jury,” and also permits counsellto cross-examine the expert “‘Wﬂh
respect to material reviewed by the expert but upon which the expert does not rely.” Slocwnb, 336
3.C. at 628 (quoting 4 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S FEDERAL
EVIDENCE §‘705 05 (Joseph M. McLaughlﬁ ed., Matthew Bender 2d ed. IQQQj ard 1 KENNETH S.
BROUN ET AL., MCCORMICK ON E\f}DENCE § 13, at 56-57 (John William Strong ed., 4 ed. 1992).,
respectively). Slocumb held that the trial court did not err in allowing the prosecution to cross-
examine the defense’s mental health expert on reports of misconduct in DI, where the expert

testified he had reviewed DJJ reports in forming his opinion and they were relevant in allowing the

State to explore the basis for‘fhe expert’s opinion of insanity. Id. at 631 632, Moreover, Slocumb
held the reports were not inadmissible character evi denpe under Statev, Lvle, 125 8.C. 406,118 S.E.
803 (1923), as they were not admitted to prove propensity but rather elicited as part of cross-
examination on an expert opinion. Slocumb, 336 S.C. at 632,

The same or similar justification exists here given the défense presentation from Youngman
and Dr. Schwartz-Watts. Since the cros_s-exémination using the qu evaluation report was
permissible, then counsel could not have been dgﬁcient nor Applicant prejudiced from the

concession or failure to object. See Hough v. Anderson, 272 F.3d 878, 898 7™ Cir. 2001)

(“ineffective assistance cl aims based on failure to object is tied to the admissibility of thé underlying
evidence; if evidence admitted without objection was admissible, then the ;:ompjaint fails both
prongs of the Strickland test,” as it was neither deficient nor prejudicial).

Similarly, there was no valid objection with regard to the solicitor’s presentation of Dr.

MNarayan in reply after the defense case in mitigation. Once Applicant’s mitigation expert testified on

L
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direct that Applicant did not have anti-social personality disorder, and that he was not malingering
his symptoms of mental illness, it was permissible for the staie to rebut this mental health
presentation with the contrary dpinions of Dr. Narayan without any violation of the Fifth
Amendment. Moreover, there could be no violation of the Sixth Amendment right to counsel based
on notification as Greenviile counsel was expressly aware and conct_:med that ﬁfze State could
ultimately use the evaluation report for sentencing and.told Applicant that as they futilely attempted
to prevent him from agreeing tb the evaluation, The applicant personally requested the evaluation,
and he was made aware by Dr. Narayan of his rights and the consequences of speaking,

No further objection to Dr. Narayan’s tgistimony was propet, as seen in the langnage from the

United States Supreme Court in Estelle and Buchanan, but there are quite a number of cases from

other jurigdicﬁcns that have sustained use of such evidence in similar situations. See, e.g, Schneider
v. Lynaugh, 835 F.2d 570, 577-578 (5% Cir. 1988) (defendant who requests evaluation and then puts
his mental state into issue with psychological evidence cannot then use the Fifth Amendment as abar
to State rebuttal, even though Staté was using evaluator fo rebut on issue of rehabilitative potential;
also, there was no Sixth Amendment notification violation where the prosecution was merely
rebutting defense evidence); Coffey v. Messer, 045 S.W.2d 944, 948 (Ky. 1957) (Kentucky Rules,
which are based on Federal Criminal Procedure Rules specifically crafted to protect defendant’s

rights under Estelle v. Smith, are not unconstitutional, as since the State can only use the evidence in

rebuttal, defendant can prevent introduction of such evidence by declining to call mental health

evidence itself); Evans v. State, 725 So0.2d 613, 686-689 (Miss. 1997) (no Fifth Amendment etror in
dllowing State to use competency evaluator in rebuttal, because, in part, the defense called a mental

health expert, and since the defendant did not testify, there was no other \.avay for the prosecution to

56 ‘/N&
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rebut the defense presentation; there likewise was no Sixth Amendment violation of “notification”
even tho_ugﬁ thie evaluation order specified that the information could not be used in sentencing,
where the defense intended to introduce psychiatric evidence and obviously could anticipate the use

by the prosecution); See also State v Davis, 506 S.E.2d 455, 476-479 (N.C. 1998) (no Fifth

Amendment error in allowing State 16 cross-examine defense expert on information from State
‘competency evaluation, even though this was a different purpose for which the eva?uat:ion was
ordered, where defense expert testified at trial he relied on the information in forming his opinioﬁ; no
Sixth Amendment error, where defendant had the ojzport“unity to discuss the evaluation with courisel,
and counsel should have anticipated that the State would attempt to use the report ifthe def;nse put-
on a mental status defense).

Here, this Court finds Greenville counsel vigorously pursued this issue as well as any lawyer
could. Ultimately, as counsel Mauldin testified, they eventually made the strategic choice -thaI itwas
better to proceed with their own mental health defense despite the fact that this would likely open the
door for the State with the DMH information. This Court finds this strategic decision was’
reasonable, eépecialiy given the difficult hand counsel were dealt in this cage, with an extremely.

aggravated crime and limited mitigation. See Strickland, 466 U.S. at 689 (reasqnablé trial strategy is

not basis for ineffective assistance); Sexton v. French, 163 F.3d 874, 887 (4™ Cir. 1998) (tactical

decision can not be second- guessed by court reviewing z collateral attack), This Court finds it hard
to imagine what more Greenville counsel could have done to keep out thé DMH information;
counsel kept it away from the State as fong as possible. Ultimately, the evalﬁatiun ta;)k place on
Applicant’s own motion and the agreement of his Anderson counsel, and this could hardly be

attributed as constitutional fault to Greenville counsel who opposed it from the start. Applicant’s
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own personal and repeated efforts at obtain a competency evaluation place the consequences of
'having the evaluation done in the first place upon him and him alone.

The issue is without merit and is denied.

F. Ground ¥

Applicant’s next ground for relief is as follows:

Applicant was denied the effective assistance of counsel, as guaranteed by the Fifth,

Sixth and Fourteenth Amendments to the Unites States Constitution and Article 1,

Section 14 of the South Carolina Constitution and South Carolina law including S.C.

Code §16-3-26{B)1) and §17-23-60 by trial counsel’s failure to prevent access to

Mr. Wood by the South Carolina Department of Mental Health. Estelle v, Smith, 451

U.8. 454 (1981); Buchanan v. Kentucky, 483 U.S, 402 (1987); Powell v, Texas, 492
U.S. 680 (1989), Hudgins v. Moore, 524 S E.2d 105 (S.C. 1999); Thomas-Bey v,

Nuth, 67 F.3d 296 (Unpublished, 4™ Cir. 1995); and Strickland v. Washington, 466

U.8. 668 (1984)..

Applicant contends counsel wag ineffective for failing to “deny access™ of the Department of Mental
Health to Applicant.

As noted before in the discussion of facts in the preceding subsection and incorporated here,
Applicant insisted on a psychological evaluation over the o!ﬁjection and against the adviée of
Greenville counsel, to the point where Applicant had Greenville oouﬁsel removed from the Anderson
caé;e and new counse] appointed. Anderson counse] consented to Applicant’s evaluation request, and
the trial counsel issued an order for the evaluation. The evalﬁation result wés “transferred” to the
Greenville County case over the objection of trial counsel. However, after the initial evaluation
report issued finding Applicant competent and criminally responsible, and as trial approached,
counsel sent a letter in February 2002 preciuding further accéss of DMH to Applicant and his jail

records. This led to Dr. Narayan complaining immediately before trial that he could not update his

conclusions for the Blair hearing. Ultimately, the trial court told Dr. Narayan to do the best he could,
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and Dr. Narayan simia}y testified that at the time of his evaluation he had no concers about
Applicant’s competency or criminal responsibility. |

. Applicant complains that if counsel could have prevented DMH access prior to February
2002, then they were ineffective for not preventing access prior to February 2002. For many of the
reasons discussed in the preceding ground and incerporated here, this allegation is without merit.
First, since Applicant wilfully sought an evaluation over the strenuous objection of ‘Greenville
counsel to the point where Appli cént had Greénvi]le counsel removed, Applicant cannot now blame
Greenville counsel for that evaluation. Second, as set forth in the ruling on the previous gfound,
even if'a claim against Anderson counsel was procedurally proper in this action, Anderson counsel
was not- ineffective for conséntin gtothe evaluat%on based on his observations of Applicant, The trial
court stated it would have been duty bound to have ordered the evaluation even if Anderson counsel
had not consented, There was nothing more Greenville counsel could have done to ““prevent”” DMH
access when an evaluation occurred based on Applicant’s personal request, the reasonable judgment
of Anderson counsel, and the trial court’s independent view, despite Greenville counsel’s best
attempis to prevent it at every turn.

Obviously, after the evaluation came back with an “unfavorable” result to Applicant and the
death éenalty trial approached, Greenville counsel and Applicant came back to terms, and eouﬁsel
was able to send out the letter precluding further access after the defense hired mental.healﬂ; eXperts
who met with Applicant at the jail in anticipation of a mitigation case. The fact that counse] was
able to send out the letter at-this pnint does nothing to establish that they could or should have sent
out the letter earlier. Indeed, Applicant cannot show prejudice because such a letter earlier would

have been fruitless given that Anderson counsel and Applicant himself were cooperating with the

s N
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evaluation.

The issue is without merit and is denied.

G. Ground G

Applicant next ground for relief is as follows:

Applicant was denied the effective agsistance of counsel, as guaranteed by the Sixth

‘ and Fourteenth Amendments to the United States Constitution and Article I, Section

14 of the South Carolina Constitution and South Carolina law including 8.C. Code

§16-13-26{(B)(1) and §17-23-60 by trial counsel’s failure to expose the incorrect

diagnosis of the medical providers from the South Carolina Department of Mental

Health. Strickland v. Washington, 466 U.S. 668 {1984).
Applicant cé‘ntends his counsel was ineffective for faleing to “expose” that no eﬁdence ai}egeﬁly
- supported the diagnosis of the DMH examiners that Applicant has anti-social pg:rsonality disc;der, or
ASPD. o

1. Faets

As noted befor-e, at the sentencing phase defense expert Dr. Schwartz-Watts diagnosed
Applicant with “bipolar disorder not otherwise specified” and “paranoid personé.lity disordet.”l (R:at
2070). Counsel asked her, on direct, to define ASPD, and then asked whether the diagnosis of ASPD
depended on information from childhood. Dr. Schwartz-Watts testified 3;‘hz;lt o;zelhad to have a
pattern of antisocial behavior before age 16 to meet the criteria, and then asserted that Appliéant did
not have such a history at a young age. She asserted there was “no history before he was 16 of being
in trouble;” denied that Applicant was ever in a boy’s home noting he was only there because his

parents worked there; and stated that, according to his sister, the only fight Applicant had ever been

in was when he finally stood up to an older boy who was picking on him. Dr. Schwartz-Watts

"
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So he certainly . . . has antisocial traits. He had a pattern of breaking the law as an

adult. He has - certainly, he has been in prison a few times. He’s been a thief. He

had done fraudulent things in terms of the Wal-Mart check scam and that sort of

thing. But he does not meet the criteriz {of ASPD),

In reply, Dr. Narayan disagreed with the defense doctor®s diagnosis of parancid personality
disorder, finding only one of the seven criteria when three were needed. Dr. Narayan said Applicant
only had ASPD. (R. at 2148-51). Dr. Narayan noted that the psychiatrist who saw Applicant five
days after tEe crimé also diagnosed him as a sociopath, which “is pretty much what [ASPD] is.” (R,
at 2151-52).

On cross, defense counsel Mauldin asked Dr. Narayan if one of the “absolum necessities’_’ for
ASPD was that there had to be a conduct disorder prior to age 15, and then asked Dr. Narayan what
evidence he had that Applicant had such a conduct disorder prior to the age of 15. Dy, Narayan
testified that Applicant said he shoplifted and destroyed property as a child, After a discussion of
whether Dr. Narayan considered this self-reporting reliable, defense counsel pointedly asked Dr,
Narayan if he had heard the prior witnesses say there was no prior juvenile history. At this point, Dr.
Narayan pointed out that the evidence of conduct disorder did not have to include “adjudications,
legal charges, arrests or any kind of sentencing.” Defense counsei then asked if Dr, Narayan had
Applicant confused with his mother, and Dir. Narayan answered no. (R. at 2170-73).

At PCR, Applicant first called Dr. Thomas Cabb, a psychiateist who treated Applicant on
death row beginning in 2002 or 2003. Dr. Cobb stated that while some of App]icant’s diagnoses of
bipolar disorder, depression, intermittent explosive disorder, and others were treatable, the only

treatment for anti-social personality disorder was incarceration. He stated that over the years as he

has treated Applicant, Applicant has improved on medication but deteriorated when not on

T
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medication. In Dr. Cobb’s opinion, these differing reactions showed Appiicaﬁt was responding to
the .medicai treatmeélt.

On cross, Dr. Cobb admitted that mental condition could be fluid and new problems could
develop, and indeed that a sentence of death and placement on death row at Licher Con-éctiqnal
Institution could cause new psychological problems. Dr. Cobb admitted that intemﬁt_tcnt explosive
disorder could be part of ASPD. Counsel showed Dr. Cobb various SCDC medical récords over
recent years that he conceded repeatedly mentioﬁed the diagnosﬁ of ASPD by the treatment teams
for Applicant. | |

Later, Applicant called other witnesses who were involved in the DMI—I evaluahon of
Applicant. Dr. John Steadman testified that he relied on the patient (A pplicant) for the report that he
shoplifiedas a child. Dr. Camilla Tezza testified that Dr. Narayan advised her that he had evidence
of conduct disorder beha;fiors prior to the agc‘of 15, but she did not have those reports in her notes.
She admitted she wasrelying on self-reﬁorts. Social worker Carlos Torres testified that he obtained
3 social history including the legal history, but could not recall aétivity prior to age ﬁﬁeexi. United
States Probation Agent Bryan Bowen testified that he prei:ared the pre-sentgn;ze ‘raport for
Applicant’s federal convictions. He spoke wﬁh Applicant’s older sister, Connie Jantz, fora persopal
history, and ﬂlﬁIl"l ately provided tlﬁs report to the solicitor’s office. He also interviewed Applicani as
part of his report. His report did not reflect any ébnvj.ction.s dr adjudications p;idr ﬁ) %ge ﬁﬁeen.

Connie Jantz also testified at PCR. She geﬁeraﬂy described aspecté of Applicant’s life
growiﬁg up, including the inconsistent education al.ad “abysmal” parenting of Applicant’s mother.

lShe noted their mother WO’E.ﬁd Shopliﬂ and believed their ﬁmther iost a joE for stealing fiom one of

her employers. According to Jantz, the only trouble Apphcant gotinto as a child was when he stole a

.
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toy gun from K-Mart, possibly when he was younger than 10. She stated Applicant had learned
shoplifting from his mother.

| Ms, Jantz stated that she first learned of Applicant’s arrest from 2 reporter who contacted her
in Harper's Ferry, WV. According to Ms, Jantz, her sister used her as a reference on a rental
agreement. She testified that she never hearé from any member of the defense team until PCR
counsel contacted her,

However, on cross, Ms. Jantz admitted: (1) that when she moved fo Harper’;s Fex;ry she did
not want her mothef to know where she had gone; (2) that she was living in Harper®s Ferry when the
trooper was murdered; (3) that she then moved to Knoxville, Maryland, and she did not like to give
out her address because of the threat of her mother finding out where she was; (3) that she did not
talk to her family about the case and only talked to Betéy a little aboﬁt the case the day after the
murder; (4) that she did not even kno;w when Applicaﬁt was convicted until she later found news
articles; (5) that she did not attempt to contact Applicant in prison; (6} that'her only correspondence
with Applicant was a few years later while he was in custody; and (7) that while they were not on
speaking-terms, her sister Betsy knew she was in Maryland and their mother could have contacted
hér through family., On redirect, Ms. Jantz stated that she in fact had moved after Apélicant’s arrest,
but on r.ecross-, .Ms. Jantz admitted she névcr contacted the defense team or Applicant becauée she
was just in shock after the arrést.

Dr. Donna Schwartz-Watts testified at PCR that she never spoke to Ms, Jantz, but that she
remembered defense counsel Mauldin unsuecessfully tried to contact Jantz. She- never met with
Applicant’s parents 1.tm’c did meet once with Applicant’s sister, Bet;;y Martinez. She noted, as she

testified at trial, that she had concemns that Applicani did not meet the criteria for ASPD because of

M
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the lack of a childhood history of conduct disorder. She conceded that Applicant clearly has
antisocial traits. She further noted that Applicant would not cooperate with her inferview, would ﬁct
aflow a video, and admitied he faked symptoms of mental illness. She stated it was very difficult to
get a history from Applicant. Finally, she agreed that she had reviewed the SCDC mental health
records, which also (;ontained diagnoses of ASPD.
| Oa cross, Dr. Schwartz-Watts noted she worked with Mauldin before, and that he was very

organized in preparing a mitigation investigation. She stated- there were periodic meetings that
would include her, the defense team, and the mitigation investi g:litor, Paige Tarr. She also agreed
that she had plenty of notice and time to prepare, but that it was difficult to find family members
despite the fact that the mitigation invesﬁ gator and Mauldin tried. |

Trial counsel Mauldin testified about efforts made to locate and coﬁtact Connie Jantz. He
stated that no response came to letters sent to the Harper’s Ferry address and that the phone there was
not in service. In seeking assistance, the defense team advised Betsy Martinez that they were unable#
to contact Jantz, Moreover, counsel advised Paige Tarr to contact all mitigation witnesses she could.

On cross, Mauidin testified that his defense team included both co-counsel, a private
investigator, the social worker J effrey Youngman, attérney Jeff Bloom for jury selection, an_& Paige
Tarr for mitigation investigation. Mauldin testified that he had worked With Pai ge Tarr before énd
she was very experienced and competent.

Mauldin stated he was aware as a capital litigator of the need to devélop the defendant’s
history, but he was concerned at the difficulty they were héviﬁg in locating su'cﬁ a history despite the
effort being made. Mauldin did not recall why they did not call Applicant’s sister Betsy Martinez as

a witness, As far as subpbenaing Jantz, Mauldin did not think that sort of measure would be
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effectivé in obtaining a favorable witness for the defense, as “dysfinctional” as the family was.

Jim Bannister testified that despite their investigdtive efforts, they knew they were “slim on
mitigation” as trial approached. Bannister recalled one sister did not want to participate, and the
defense could only get in touch with one of the other sisters. He also stated that if Betsy was the
sister in the courtroom during friai, they made a specific decision not to put her up on the stand as
they did not think she would be favorable.

Rodney Richey testified that in his experience Wc;rking with Mauldin and Dr, Schwartz-
Watts, they worked well together and were on the same mission; and that Paige Tarr was an |
experienced and very good mitigation investigator.

Finally, Dr. Narayan from DMH testified at PCR. He first noted that while the DSM-IV TR

- does require evidence of a conduct disorder prior fo age fificen, the DSM-TV expressly states that it
is not a “cookbook™ with regard to individual criteria. According to Dr. Narayan, in the clinical
setting what the expert is really looking for i§ a pervasive patiern of anti-social behavior, which
Applicant clearly evidenced.

Dr. Narayan stated he received information from Applicant himself that he had engaged in
stéaling as a child. Moreover, he had information from Applicant’s wife Karen McCall to thatkeﬂ"ect
as well. Dr. Narayan noted that actual adjudieations or convictions‘ were not necessary, and that only
one instance or symptom was necessary to meet the criteria be@use there were likely other instances
in which the subject was not caught or cherged. He noted that had Connie Jantz testified (as she did
at PCR) about the one instance of shoplifting at‘Kmaﬂ;ﬂﬁs would have been enough to support &
conclusion of conduct disorder prior to age fifteen. Dr. Narayan was unpersuaded that his diagnosis

of ASPD was incorrect or unsupported, and, like Dr. Schwartz-Watts at trial and in PCR, noted that

N
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regardless of whether Applicant technically met the criterig for ASPD or ﬁot he clearly evidenced a
personality discrder with antisocial traits.
2. Analysis
This Court finds counsel was neither deficient x'mr Applicant prejudiced with regard to their
handling of the ASPD issue.
| To start this analysis, we must first incorporate the discussion in the preceding subsection to
the effect that Applicant insisted on an evaluation over the repeated objection of Greenvilie counsel,
and, had Applicant‘lji'st_ened to Greenville counsel,'tize:lga would not E;ave been a diagnosis by Dr.
Narayan of ASPD. Thus, even if we assume Applicant suffered any prejudice with regard to this
allegation, it was not because of any deficiency of counsel but is chargedble to Applicant based on
his own conduct,” Applicant does not get to ignore his counsel’s advice on an issue and then achieve
a windfall in PCR on the very same issue.
Regardless, counsel was not deficient inasmuch as counsel at trial elicited from Dr, Schwartz-
Watts her contrary opinion on ASPD and flatly challenged Dr. Narayan on evidence supporting the
existence of é conduct disorder at an early age. Counsél raised the very point of which Appiicant
nb;‘v complains with not only the preseﬁtatibn of his own expert’s contrary opinién on the issue of
conduct disorder prigr to age 15, but also cross-examination of the State’s expert on the fact that
other witnesses stated there was no such evidence. Counsel cannot “force” an expert witness to
testify to 2 particular opinion, and even in PCR Applicant did not get Dr, Narayan to abandon his
view that Applicant exhibited ASPD. This Court finds that even if counsel could have done more to
present evidence or cross-examine Dr. Narayan on this issue, what coun.é.e] did do was more than

adequate to be above the standard for constitutional deficiency. See generally Kavanaugh v, Berge,
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73 F.3d 733 (7° Cir. 1996) (finding no deficiency in the failure to exhavstively cross-examine expert
on his use of leading questions when interviewing the victim, where coulfasei presented an expeﬁ‘to
testify generally on the subject and argued the issue extensively in closing). |
Moreover, counse} was not deficient with regard to obtaining information from Applicaz_xt’s '
sister, Ms. Jantz. This Court finds that Ms. Jantz was attempting to avoid contact with her mother by
hiding her whereabouts, and, despite being aware that Applicant was in trouble, Ms. J anﬁz madene
effa;t' to contact Applicant or the defense team. This Court finds counsel’s efforts to contact Ms.
Jantz were reasonable given that they attempted phone calls, letters, and contact through Applicant’s
other sister, Mis. Martinez, The trial court record supports this, as defense social \.nlrorker Youngman
admitted on cross that while they think Ms. Jantz lived in Maryland, thf; defense could not contact
her. He'said, “[Njobody could locate her. None of the family knows wherelshe’s at” (R, at 1991-
92). When asked if he could have subpoenaed Ms. Jantz, counsel responded that he would question
what of value he could have gained by subpoenaing a reluctant farily member in the hopes that

family member would provide mitigating evidence. This Court agrees, and overall finds counsel

. made reasonable and constitutionally sufficient efforts to obtain Ms. Jantz’s help that were frustrated

by Ms. Jantz’s own unwillingness to have contact with her farnily at the time and be involvedin the

defense of her brother, See, e.g. Timberlake v, Davis, 409 F.3d 819, 824 (7’th Cir. 2005} (“Coeréed

testimony dragged out of truculent family members is unlikely to persuade ajury that a defendant has
redeeming features.”).
As far as Ms. Martinez, counsel Bannister testified the defense made a strategic decision not

to put her on the stand. Applicant has presented nothing to call this decision into question. Indeed,

. Applicant presented no testirnony from Ms. Martinez about any testimony she could have offered or

67 \N\Q
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even if she was willing to testify; thus, Applicant has failed to meet his burden of establishing both

i

deficiency and prejudice. Seé‘generallx Beaver v, Thompson, 93 F.3d 1186, 1195 (4™ Cir. 1996)

(rejecting claim that counsel was ineffective for failing to present as mitigation evidence family

members \;rhere' there was no proffer of this testimony); Bassette v. Thompsen, 915 F.2d 932, 840
(4® Cir. 1990) (petitioner’s‘ alIc_gatiqn that attorney did ineffective investigation does not support
relief absent a proffer of the supposed witness’s favorable tesﬁmOﬁy). |

However, even if counsel was somehéw constitutionally deﬁciént in not doing more than
counsel did to challenge Df, Narayan’s view on ASPD,- this Court ﬁn&s no prejudice. Despite the
evidence presented in PCR, Dz, Narayan held firm that his diagnosis of ASPD was correct. This
Cotirt finds crédib}e Dr. Narayan’s testimony that the DSM IV is not to be 2 “cookbook”, and that in
the ch'nicg} setting the practitioner is looking for a pervasive pattern of antisocial behavior that
Applicant clearly exhibited. Dr. Narayan’s testimony also persuadés the Court that he received
information from Applicant himself as well as Applicant’s wife as to the commission of crimes or
wrongs by Applicant prior to the age of fifieen, and, as Dr. Naréyan pointed out, the evidence does
notneed to involve convictions, charges, or adjudications since Applicant may not have been caught,
chﬁrged, or convicted on a partic;ular incident. Dr. Narayan pointed out that Ms. Jantz’s description
of a shoplifting incident was enough to meet the criteria prechiding the possibility of any prejudice
on theissue from the failure to find and talk her into testifying.

AIthoﬁgh Dr. Cobb testified as to his treatment of Applicant once Applicant entered SCDC
under a death sentence, he also admitted that one’s psychological makeup is fluid and can change,
that being sentenced to death and incarcerated conld trigger new psychological problems that did not

exist before, and that in any evcn%thc medical records from SCDC contained repeated references to

.
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the diagnosis of ASPD. Thus, this Court finds that sufficient evidence 'éuppbrts the diagnosis of
ASPD. There is ericugh to support it that this Court cannot say ii is an “incorrexéf’ 'diagnosis.

| Given the examination of both the defense expert and the state expert on this very issue at

" trial, and that this Court finds Dr; Narayan credible in his continued diagnosis of ASPD desisitc the

testimony in PCR, this Court cannot find Applicant’s presentation at PCR creates a reasonable

probability that the sentencing jury would have concluded that the balance of agg‘évating and

mitigating circumstances did not warrant death. Jones, 332 S.C. at 333 (citing Strickland, 466 U.S.

a1 694). Even if Applicant had sueceeded in convincing this Court {ot the jury) that the diagnosis of
ASPD was “incorrect” based on the lack of evidence of a conduct disorder at an early age,
Applicant’s experts conceded he still had antisocial traits, namely “personality disorder not otherwise
specified with antisocial traits.” This Court concludes that the difference between ASPD and
antisocial traits is not such that it would create a reasonable probability of a different result in
sentencing.

Applicant has not met his burden of proof and the issue is denied.

H. Ground H

Applicant’s next ground for relief is as follows:;

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth

and Fourteenth Amendments to the United States Constitution and Article 1, Section

14 of the South Carolina Constitution law including 8.C. Code §16-3-26(B)(1) and

§17-23-60 by trial counsel’s failure to present mitigating evidence at the penalty

phase of the trial. 1 ABA Standards for Criminal Justice (2d ed. 1982 Supp.);

Wiggins v. Smith, 539 U.8. 510 (2003), Rompilla v. Beard, 125 S. Ct. 2456 (2003);
Strickland v. Washington, 466 U.S. 688 (1984).

Applicant contends that his counsel was ineffective for failing to present pleas of mercy from family

members or other information that Applicant would be of emotional value to others.

o
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L_Facts

At trial, no family members testified on Applicant’s behalf. During the defense case in
sentencing, social worker Youngman testified that in doing his investi gétion he talked to Applicant’s
sister Elizabeth {or “Betsy’) aﬁ'd Applicant’s wife Karen MeCall, but he did not talk to Connie.
When asked w’ﬂy, Youngman testified that he thought Jantz lived in Maryland, but no one could
locate her because “none of the family knows where she’sat.” Y oungman admitted that Applicant’s
mother and Betsy were both codefendants with Applicant in the federal fraudulent checks cage. (R.
at 1991-92), As crt;ss proceeded, Youngman admitted he had not actually talked with the mother,
but relied on information passed on fo him from the mitigation investigator, (R. at 1996-97).

- On redirect, Youngman testified under questioning by defense counsel that because of the
frequency of moves in the Wood family, the bome schooling, and the lack of meaningfal
relationships, it was “virtually impossible” to obtain documents and find people to interview. (R. at
~ 2021). On recross, Youngman admitted that he relied on mevmitigatién investigator because
Applicant’s mother would not make herself available to him. (R. at 2024).

Defense investigator Richard Kearns introduced into evidence a picture of Applicant as a
young child. He noted Betsy Martinez had brought the picture fo him yesterdéy. (R. at 2054),

During her éirect examination, Dr. Schwartz-Watts testified that she made “numerous
attempts” to speak with Applicant’s parents, but after they spoke with the mitigation investigator,
they changed their phone number and refused further contact with the defense. Dr. Schwartz-Watts
did meet with Betsy and Karen McCall. (R. at 2067-68).

As noted in the previous subsection, Applicant’s sister Connie Jantz testified at PCR. She

described the upbringing she and Applicant had, including frequent moves, inconsistent messages
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from their mofher who shoplified on one hand but professed strict Christian beliefs onthe other, the
lack of education Applicant received from home schooling or private religious schools, the fact that |
'Ap‘plicant’s mother was very conniving, and some of the extended family .his‘tory includiqg
alcoholism and depression. Jantz testified that she never heard from thg defense tearn and that if she
had been called, she could have asked the jury to spare her brother’s life, and to considef the value of
her brother to his child.

As noted before, Jantz admitted on cross that when she moved she was trying to preveat her
mother from knowing where she was; that she did not talk to the family about the case except for
Betsy a little bit the day after the incident; that she did not even know of Appiicaﬁt"s cnnviActien or
sentence until she later searched for news articles; that she did not attempt fo contact her Brother
while he was in custody; that her only contact was a couple of years after the trial; that her sister
Betsy knew she was in Maryland but that she was not on speaking ferms with Betsy; that her mother
could contact her through family; and that her sister had the P.O. Box in Marvland. Jantz stat.ed‘that
she was “in shock” afier the arrest, but never attempted {o.contact the defense team.

As set forth in the previous subsection more fully and incorporated here, Dr. Schwartz-Watts
testified at PCR that Mauldin tried to contact Janiz but was unsuccessful, that the attommeys tried o
conduet a mitigation investigation with plenty of time but it was simply difficult to find faml,'ﬁy
meinbers, and that Applicant was not forthcoming as fo histery. Mauidin noted that no response was
made to the letters sent to Jantz’s last known address, that the phone was no* in servi.ce, and that
Betsy had no success enlisting Jantz’s help despite defense reqﬁests that she try. Mauldin also noted
hé had worked with the mitigation investigator before and she was véry experienced and competent.

Bannister testified that one sister did not want 1o participate in the defense efforts, and the

-
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defense team made a strategic decision not to call to the stand the sister who was at frial. Richey
noted that Mauldin and Tarr were very experienced in mitigation investigation,

Given these facts, this Court reiterates its earlier finding, set forth in full in the prior
subsection, that counsel was not deficient with regard to seeking family help for background and
possible testimony in mitigation. The fact is that for the most part the family was uncooperative.
Based on the above defailed testimoﬁy from defense team members both at trial and 1n PCR, this
Court finds that despite reasonable efforts of counsel and the defense investigators, Jantz was
nonresponsive because of her desire to avoid contact with her family and her de;sire not to be
involved with Applg' cant’s case. Moreover, counsel cannot be faulted for not subp;)enaing J aniz and

seeking mitigation testimony from her against her will. See, e.g. Timberlake 409F.3d8 19, 824 (7%

Cir. 2005) (“Coerced -testimony dragged out of truculent family members is unlikely to persuade &
jury that a defendant has redeeming features.”).

Further, this Court finds no prejudice from the fact that Ms. Jantz did not testify. Much of
the background fo which she testified was set forth at trial during the testimony of Yopngtnan and’
Dr. Schwartz-Watts. Given the introduction of much-of the background at trijal and tilﬁ extremely
aggravated nature of this crime, this Court is not persuaded that Jantz’s request to the futy to spare
her broﬁer’s life and her mention of the fact that he has a child would create areasonabie probabﬂity
that the jury would have conch;ded the balance of aggravating and mitigating circumstances did not
warrant death. Jones, 332 8.C. at 333 (citing Strickland, 466 U.S. at 604),

- Again, as far as Ms. Martinez, counsel Bannister testified the defense made a strateéic
decision not to put her on the stand, and Applicant presented nothing to ca]f this decision into

guestion. Applicant presented no testimony from Ms. Martinez as to what she could have offered or
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even if she was willing to testify; thus, Applicant failed to meet his burden of establishing both
deficiency and prejudice. Similarly, with regard to any other possible family or other mitigation
witnesses who did not testify at PCR, Applicanf failed to meet his burden of proof. See generally
Reaver v. Thompson, 93 F.3d 1186, 1195 (4™ Cir. 1996) (rejecting claim that counsel was ineffective
for failing to present as mitigation evidence family members where there was no proffer of this
testimony); Bassette v, Thompson, 915 F.2d 932, 940 (4" Cir. 1990) (petitioner’s allegation that
attorney did inefifective investigation does not support relief absént a proffer of the supposed
witness’s favorable testimony).

The issue is without merit and is denied.

L. _Ground1l

Applicant’s next gound for relief is as fo!iows:

Applicant was denied the effective assistaﬁce of counsel, as guaranteed by the Sixth

and Fourteenth Amendments to the United States Constitution and Article 1, Section

14 of the South Carolina Constitution and South Carclina law including 8.C. Code

§16-3-26(B)(1) and §17-23-60 by trial counsel’s faiture o object improper ¢losing

arguments of the prosecutor. Strickland v. Washington, 466 U.S. 668 (1984).
Applicant contends his counse] was ineffective for faiiing‘ 10 object to aspects of the prosecutor’s

argument.
1. Alleged burden shifting argument
Applicant first contends counsel was ineffective for failing to object to the solicitor’s guilt
phase closing when he allegedly made a burden shifting argument.
| In. closing during the guilt phase at trial, the solicitor argued that since he did not have final
argument, he had to anticipate what the defendant would argue. He noted that he believed the

defense would assert that Applicant did not have the requisite intent because of his fear of police, the
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legitimacy of the scooter on the highway, and the alleged “aggressive” stop by the frooper. The
solicitor went on to argue that such a contention was not consistent with the law, Eut‘aiso continuéd
that it was not supportéd factally either, After arguing that there was no evidence Applicant knew
Trooper Nicholson was stopping him for having the scooter on the highway, the solicitor co:itim%ed:
The point is that the defendant had no knowledge of why he was being stopped. So
to assert that defense to you based on those facts has absolutely no factual support,
and that’s what you’re looking for. You're looking for factual support to support any
suggestion he didn’t have the requisite intent.
(R. at 1735-39). A few paragraphs later, the solicitor went on to say that the defense position was
“an effort to divert you from the facts and create something in your mind related to intent, that we
haven’t proved that this individual . . . had the reckless intent.” The solicitor pointéd ou;t bth_at “the
only intent we [the State] have to do is show the intent to raise his arm and fire tilé gun.” (R. at
1738). The solicitor later argued that defense “suggestion to you he lacked intent is nothing more
than an effort to escape responsibility.” (R. at 1740). Finally, the sélicitor argued that “he’s
presenﬁng to you in an effort to escape responsibility one more time, and i'urge‘ you to act m
accordance with the evidence and x;ecognize that for what it is.” {R. at 1741). The trial court
ft;.peatadly and properly instructed the jury on the State’s burden of prbof. |
_Attorney Bannister testified that since he gave the guilt phase closing, it would have been his
jdb to object, but that it was not a hard and fast rule. When asked about the allegedly offending
passage, Baxmister responded that what the solicitor was saying was in fact exactly what he was
' asking the jury to do.
This Court finds neither deficiency nor prejudice. It is true that our state supreme court has
Jooked with disfavor on jury instructions to “seek the truth” as potentially burden shifting. See State

W
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v, Aleksey, 343 5.C. 20, 26-27,538 §.E.2d 248, 251 (2000). ﬁowever, Aleksev ultitnately held there
was no denial of due process because in the context of the entire charge there was no reasonable
likelihood the jury applied the “seek” language to the detriment of the charges on the State’s burden
of proof beyond a reasonable doubt. Id. at 28.

Moreover, our state appellate courts have held improper; ag a comment on the right to
silence, prosecutorial argument that evidence was “uncontradicted” when only thé non-testifying

defendant could have contradicted the evidence. See, e.g. State v. Sweet, 342 S.C. 342, 348, 536

S.E.2d 91, 94 (Ct. App. 2000). However, such a violation does not necessarily mandate reversal, and

a defendant must show the argument denied him a fair trial. Id, The comments also must be viewed

in the context of the entire record. Id.; See also State v. Hugeing, 325 8.C. 103, 107, 481 S.E.2d 114,
- 116 (1997) (arguments must be confined to record and its reasonable inferences, but reversal \ﬁl] not
automatically result from faii;(zre to do so}.

Indeed, in order for a solicitor’s comments o warrant a new trial, the defendant must show
that the solicitor’s comuments “so infected the trial with unféirness as to make the resulting
conviction a denial of due process.” Donnelly v. DeChristaforo, 416 U.S. 637, 643; 94 S.CL. 1868,
1 8"71 (1 974). “[1}tis not encugh that the remarks were undesirable or even universally condernned.”

 Darden v. Wainwright, 477 U.S. 168, 181, 106 S.Ct. 2464, 2471 (1986). In Darden, the Court found
no due process violation under the Donnellv fest because (1) the prosecutor’s comments were an
invited response to the defendant’s argument, (2) there was overwhelming eyvewitness and

circumstantial evidence of guilt, and (3) the trial court instructed the jurors that argument was not

evidence. Statev. Tubbs, 333 S.C. 316,321 fn. 2, 5090 S.E.2d 815, 818 .2 (1999) {citing Darden,

4771.8. at 181). Here, this Court finds that {aken in the context of the f:ntir@ record, the
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argument was not burden shifting. The solicitor was clear that he was sirriply anticipating the
defense theory of the case, as he had to since he did not have final argument, and contending that
there was no evidence or factual support in the record to support the defense ﬂleory,.which defense
counsel copcedeé at PCR was aimed precisely at what they did contend to the jury in argument. As
noted in the facts, the solicitor not but a fow paragraphs later referred to the necessity of the State
proving inteﬁt (R. at 1738). The fact that the péssage in isolation might be possibly construed as
burden shifting is at odds with the context of the rest of the solicitor’s argument and simply net

enough to find error. See generally Donnelly, 416 U.S. at 643 ("[A] court should not hght]y mfer

that a prosecutor intends an ambiguous remark to have its most damaging meamng or that a jury,

sitting through lengthy exhortation, will draw that meaning from the plethora of less damaging

interpretations"). See generally State v, Shuler, 353 S.C. 176, 187, 577 S.E.2d 438, 444 (2003)
(solicitor’s comments ciid not refer to defendant’s right to remain silent but merely were a comment
on the evidence presented by the prosecution).

Moreover, even if the comment was improper, this Court simply cannot find 2 denial of a fair
trial. Thisis because of the overwhelming evidence in this case, the minimal and bn‘ef nature of the
reference in the context of the entire record, the solicitor’s subsequent clear reference o the State’s
burden to prove intent, and the trial court’s correct instructions on the burden of proof. Cf ;S_w_é_e_:;,
342 S.C. at 349 (finding error nolt harmiess where the State’s evidence was nét ovenvhelﬁing). Had
counsel objected, perhaps the comment would have been stricken and a curati;»re instruction given.
However, because of the relatively timid nature of the comment, a mistrial was not warranted, and
this Court finds the absence of such an instructicn in no way prevented Applicant from a fair trial.

Moreover, the trial court refused fo charge voluntary manslaughter, a decision affirmed on direct

N
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 appeal. Thus, the reference was hardly prejudicial to any legally valid theory. Whether in the
context of due process or in the context of ineffective assistance of counsel, this Court cannot say
that the comment denied Applicant a fair trial or that a timely objection would have raised a
reasonable probability of a different result.

The issue is denied.

2 Cop killer in prison

Applicant next contends counsel wer'é' ineffective for failing to '6bject to prosecutorial
argument in the sentencing phase that Applicant, as a “cop killer,” _wo.uld be well~régarded by other
inmatz;s in the prison if he received a life sentence.

In arguing against the defense evidence from former warden James Aiken, the prosecutor
asserted that since the most despised thing‘to an inmate in prison is the “cop that pu.t him there,”
Applicant would be a “king” or “leader” in prison, and would rise in the hierarchy of inmates. (R. at
2189-92).

Of course, 2 solicitor in argument nmust stay within the record and its reasonable inferences.
Huggins, 325 8.C. at 107 (arguments must be confined to record and its reasonzble inferences, but
re\‘fersal will not antomaticaily re‘sult‘ from failure to do so). Here, the solicitor’s a.rgﬁmeni was
within the evidence and inferences. During the defense sentencing phase case, Applicant elicited
from their prison expert, James Aiken, that “there is nothing that would indicate [ Applicant] would
ever be allowed into an unofficial hierarchy in a prison setﬁng.” (R. at 2043). Obviously, the
solicitor was merely raising his own contrary inference in response to this defense evidence, by..
arguing the point that a “cop killer” might very well be highly regarded by his fellow criminals, of

which all of whom most likely have had their freedom taken away by the actions of law enforcement.

. 1F
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See generally, e.g, State v. New, 338 S.C. 313, 320-321, 526 S.E.2d 237, 240-241 (Ct. App. 1999)
(solicitor’s argument that festifying accompiic; was credible and had nothing o gain by testifying as
he would be considered a “rat” in prison was ﬁermissib]e and based in the reasonable inferences of
the record, and ‘was a matter of common knowledge within the permissible bounds of advocacy).

See also Darden, 477 U.S. at 182 {rejecting claim of improper argument in part because it was

invited response to defendant’s argument). Since the argament was permissible, counsel could not
have been‘ deficient nor Applicant prejudiced from the failure to object. See generally Hough, 272
F.3d at 898 (“ineffective assistance claims based on failure to object is tied to the admissibility of the
uﬁder]ying evidence; if evidence admitted without objection was admissible, then tﬁe complaint fails
both prongs of the Strickland test,” as it was neither deficient nor prejudicial).

Bven if the comment was error, this Court finds neither a due process violation nor
ineffective assistance from the failure to object. This one commment in the context of an entire
sentencing f;eaﬁng for an extremely aggravated crime with limited mitigation would not have “so
infectéd the trial with unfairness as to make the resulting conviction a denial of due pro;:ess.”
Donnelly, 416 U.S. af 643. Had counsel objected, perhaps the comment would have been stricken
and. a curative instraction given. Considering the brief nature of the comment, & mistrial was not
warranted, and this Court finds the absence of such an instruction in no way prevented Applicant
from receiving a fair trial.

The issue is denied.

3. Susan Smith reference
Applicant finally complains about the prosecutor’s argument that Applicant was not like

Susan Smith, who would have to spend the rest of her life in prison worrying about the fact that she

_—\
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killed her own two children.

During the sentencing phase opening argument, defense counsel argued:

DEFENSE COUNSEL: I've heard people say that life without parole is perhaps a

more punishing penalty. You know, like the girl over in Union that drowned hertwo

children? Every day she lives with that guilt in her miserable imprisoned life. And

John Wood, every day for the rest of his life when he looks in the mirror and sees the

scar on his face, the mark of sin emblazoned on his own face .
(R. at 1856). At this point, the State objected, but the court agreed to give the defense some latitude,

During the State’s closing argument in the sentencing phase, the solicitor argued that
Applicant was “no Susan Smith,” and that Applicant was not going to be sitting in prison “worrying
about having killed her two children,” The prosecutor pointed out that Applicant had called Trooper
Nicholson a “SOB”, and argued that Applicant wonld not be worrying or thinking about what he did
ifhe received life in prison. (R, at 2190).

Even assuming that the argument was somehow objectionable, the prosecutorial argument
was made in direct response o the defense arpument on the very same point. Given the

overwhelming evidence and the responsive nature of the argument, this brief reference did not deny

Applicant a fair trial. Tubbs, 333 8.C. at 321 fn. Z (citing Darden, 477 U.S. at 181} {no due process

violation under the Donnelly test beéause (1) the prosecutor’s comments were an invited response fo
the defendant’s argument, (2) there was overwhelming evewitness and circumstantial evidencé of
guilt, and (3) the tral court instructed the jurors that argument was not evidence). For the same
. reasons, counsel was not deficient nor Applcant prejudiced from the lack of an objection to this

argument.

The issue is denjed. Jg&g\(k
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. Applicant’s next ground for relief is as follows:

Applicant was denied the effective assistance of counsel, as guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and Article 1, Section 14 of the
South Carolina Constitution and South Carolina law including SC Code §16-3-26(B)X1) and
§17-23-60 by trial counsel’s failure to object to the prosecution’s introduction of evidence
relevant to an arbitrary factor during the penalty phase of the trial.  Suickland v,
Washington, 466 U.S. 668 (1984) and State v. Burkhart,  S.E. 2d__ , 2007 WL 80036
(S.C. 2007).

Applicant contends that counse] were ineffective for failing to object | to ‘the prosecution’s
introduction of cvidence of conditions of confinement in the sentencing hearing of this case.

For context, the following is a summary of the relevant facts to this issue from both the trial
and the PCR.

1, Facts

During the defense opening statement in the sentencing phase, defense counsel Mauldin
argued that “people say that life without parole is perhaps a more punishing penalty,” and rglninded
the jury of the “gir] over in Union who drowned her children,” pointing out that “every day she lives
with that guilt in her miserable imprisoned life.” Defense counsel then related that to the guilt
Applicant iyould suffer, arguing he would “every day . . . see , . . the mark of sin emblazoned on his
own face.” (R. at 1856). ‘

During the State’s sentencing phase case, the solibitor indicated his intent te call Jimmy Sligh
from the South Carolina Department of Corrections. The solicitor noted that Sligh would be celled
to testify as to “what life in prison without parole means,” as well as “the difference between life in
prison without parole ver-sus the punishment of death.” The solicitor argued the evidence was

relevant since the United States Supreme Court had held the jury needed to know a life sentence was

80 \?}\“Q
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without parole, and concluded:

SOLICITOR: And so if Your Honor's position is that [the Sligh testirnony is]

premature at this point because it’s been raised in opening, only raised in opening,

there’s no evidence of that, there is a distinction there about difference,

(K. at 1876).

The.comt then inquired of the defense whether it had an objection. After a brief discussion
with the court, the transcript reflects that defense counsel had an off-record conversatibn with co-
counsel. Lead counsel Mauidin then told the court:

DEFENSE COUNSEL: If our understanding of the summary proffer is that a

Department of Corrections personnel will testify as to conditions of life without

parole, if that’s what this really is being offered as, then we’re not going to enter an

objection at this pomt to that witness.
(R. at 1876-77).

The solicitor then called Jimmy Sligh. On direct, Sligh testified about custody levels,
security clagsifications, the prison cafeieria, thepris.on laundry, work opportum'tieé, the dailyroutine,
recreational opportunities, cell sizes, visitation and communication with the outside Vu.rorld,- reﬁgious;, ‘
opportuﬁitiés, violence in prison, the more limited opportunities on death row, and the lesser amount
of violence on death row. (R. at 1878-1904),

On cross, tﬁe defense elicited that, if sentenced to life, Applicant would bein 2 high' éecaﬁty ‘
environment with the inmates convicted of violent crimes. The defense pointed out Applicant would
not be allowed to work outside the facility, and that he would always be classified at the highest level
of security. Sligh testified that there are gangs in px_ison, that life in general population is “a tough
place with tough people,” that there was no assurance one would wake up in morning, and that
prison officials are authorized to use deadly force on inmates. (R. at 1905-10). On redirect, the

10
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solicitor elicited that deadly force is typically reserved for attempts to breach the security of the
prison and that most guards carry batons. Sligh testified that corporal punishment is not used asa
control means, that rehabilitative opportunities do exist in the prison, that most inmates make it
through without being harmed by other inmatés, and that they take body size in account when
making room assignments. (R. at 1911-18).

_ During its sentencing phase case, the defense ;:alled former SCDC Warden James Aiken, who
in many respects traveled down the same road as Mr. Sligh. Aiken testified that he had no concerns
about Wood and stated to the jury that Wood was not I-ikc‘ely to be a predator in prison. Aiken stated

| that death row was a far more preferable and safer place to be than general population, because a
death row inmate has .his own cell and does not have to worry about security threats from other
inmates. He noted there were a lot of “predator groups” in general population, that prison was a very
dangerous place, and theorized that Applicant would be more likely to be subjected to violence in
prison from predators given his smaller size and older age. Aiken concluded that SCDC would have
no problem safely containing Wood for the rest of his life. Finally, Aiken saw nothing that would
indicate Applicant would ever rise in the de facto hierarchy among iﬁmaies. (R. at 2033-44). The
soiicitcr had no cross.

In closing, counsel argued that prison was not “soft;” that Applicant would die in prison after
spending the rest of his life in a small cell under the highest security classification, and that prisoﬁs
contain ﬁoient, dangerous people. (R. at 2206403).

In PCR, defense counsel Mauldin initially festified on direct by the Applicant thathe thought

‘ Sligh was only going to testify as to thé specific adaptability of Wood personally, and that $ligh

surprised him by venturing down the road of conditions of confinement.

.
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However, on cross by the State, Mauldin was shown the transcript reflecting the defénse was
clearly aware Sligh was going to testify to conditions of confinement, but expresshy decided on the
record not to object afier an off-the-record discussion among the defense lawyers. Manldin then
stated he could not recall what he and the other atiorneys were discussing during the off-the-record
moment, and could not recall the strategic basis for the decision not fo object to evidence on
conditions of confinement. Mauldin admitted, thougb, that the defense lawyers would have been
discussing whether as a strategic matter to object or ﬁot during thé off-the-record conference.

Defense counsel Jim Bannister testified that the sentencing phase case was primarily the
respensibility of Mr. Méuldin. He Iikewise could not specifically remember ‘.what the defense
lawyers were discussing during the off-the-record conference, but also agreed they would not have
been discussing baseball or some other irrelevancy. They would have been discussing whether to
object or not to Sligh’s testimony on conditions of confinement. Richey’s testimpﬁy was similar to
Bannister’s in that he could not recall the discussion, but it would have involved whether or not to
object as a sﬁategic matter.

2. Plath. Bowman, Burkhart, and Bryant |

The reason this issue is problematic stems from four South Carolina cases - one that was in
existence prior to this case and three that were handed dowﬁ after Applicant’s trial.

In Statev, Plath, 281 S.C. 1, 11-12, 313 8.E.2d 619, 625-626 (1984), the court addressed the
state’s cross-examination of a professor who generally testified that lifé iﬁlpﬁsonment was a
punishment superior to the death penalty. During his direct examination, the professor testified
about conditions of life imprisonment at Central Correctional Institute, and called life imprisorzment

“a form of slavery”, a statement that the Supreme Court of South Cerolina concluded was used “to
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demonstrate the permanence and deprivation entailed in life imprisonment™. Id. On cross, the State
asked zbout another inmate’s escape, which the court ultimately held was permissible:

Since the witness claimed an intimate knowledge of CCI, and based his testimony
upon that knowledge, it was not amiss for the State to pursue his claim more closely.

Id. at 12.

After also rejecting a claim that the State improperly crossed a prison social worker on 2
complaint letier she wrote about an inmate’s freedom of movement, the court very strongly rebuked
sentencing phase defenses which “sought to portray life imprisonment as preferable to capitél
punishment as a matter of social policy,” or “drew a picture of life imprisonment as slavery, a
condition of irretrievable loss.” Id. at 14. The court stated that such defenses improperly ‘?nvite[d]
the jury to intrude upon the strictly legislative function of determining the nature of crime and
punishment,” and concluded:

In the sentencing phase of a capital case, the function of the jury is not to legislate a

plan of punishment but to make the "cither/or" selection . . . . Such determinationsas -

the time, place, manner, and conditions of execution or incarceration, as well as the

matter of parole are reserved by statute and our cases to agencies other than the jury.

Id. at 14-15,

In Plath, 281 S.C. at 15, the court went on o note that while psychiatric testimony of future. .
dangerousness was permissible, it had held that future adaptability to prison evidence was noi, a
conclusion subsequently overruled by the United States Supreme Court in Skipper v. South Carolina,
476 US. 1,4, 106 S.Ct. 1669, 1671. Only in the context of justifying this distinction, Plath stated: |

A jury needs to know how a given defendant came to commit a given aggravated

murder, to include aspects of his background, his character and the setting of the

crime itself which may explain or even mitigate the conduct of which he has been

found guilty. A jury does not need te know how often he will take a shower or
whether or not he will be Jonely and withdrawn during his tenure at CCL

L
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Despite these admonitions, the Plath VCourt retumed to how the State’s challenged
questioning was the only. proper response to what that court considered at the time to be improper
senténcing phase defenses on the utility of capitél punishment or‘ the conditions of capital
punishment:

In the case before us, defendants elected to enter the forbidden field of social policy
and penology. It is neither surprising nor can it be deemed prejudicial that the State
responded in kind, attempting to show through defendants’ own witnesses that life
imprisonment was not the total abyss which they porirayed it to be. ... [The
solicitor’s] references [were] . . . merely reminders to the jury that life imprisonment
was by no means as hopeless as defendants would have it believed. The Stare was
entitled to make this response,

Plath, 281 S.C. at 15-16 (emphasis added). See also State v. Woomer, 278 8.C. 468, 472, 299
8.E.2d 317, 319 (1982) (evidence of defendant’s prior escape was proper reply to defense evidence
of good conduct while in prison).
Two decades later, the Supreme Court of South Carolina decided State v. Bowman, 366 S.C.
485, 623 S.E.2d 378 (2005), The State argued that the questioning about prison conditions was not
- preserved because the issue was not raised before the frial court nor was there a contemporaneous
objection. The court agreed the issue was not preserved, but added a cautionary instruction to hoth
sides that evidentiary presentations along these lines are improper:
We take this opportunity, however, to caution the State and the defense that
the evidence presented in a penalty phase of a capital trial is to be restricted to the
individual defendant and the individual defendant's actions, behavior, and character.
Generally, questions regarding escape and prison conditions are not relevant to the
guestion of whether a defendant should be sentenced to death or life imprisonment
without parole. We emphasize that how inmates, other than the defendant at trial, are .

. treated in prison, and whether other inmates have escaped from prison, is
inappropriate evidence in the penalty phase of a capital trial. We admonish both the

i
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State and the defense that the penalty phase should focus solely on the defendant and
any evidence introduced in the penalty phase should be connected to that particular
defendant. ‘

Bowman, 366 S.C. at 498-99,

Subsequent to Bowman,- the Supreme Court of South Carolina addressed a case where the
solicitor preemptively called a witness who testified extensively to the conditions of confinerment for

an inmate serving life without parole. State v. Burkhart, 371 S-.C. 482, 640 S.B.2d 450 (2007). The

defense objected fo the state’s evidence, and later put in its own evidence of “bad” prison conditions.
@ at 487. .Tusticé Waller joined by Justice Moore, who wrote the opinion of the court. Id. at 482,
Justice Moore cited Plath and other cases from the 80s and 90s for the proposiﬁon that evidence
outside of the circumstances of the crime and the characteristics of the defendant was inadmissible in
a sentencing phase, Id. at 487, This included conditions of incarceration, the process of execution, or
the deterrent effect of capé'tal punishment. Id. at 487-488. Justice Moore noted that while trial of the
case at issue was before the decision in Bowman, its résult was consistent with the “long-standing
rule that evidence in the sentencing phase of a capital trial . . . be re]évant to the charaéter of the
defendant or the circuﬁzstances of the crime.” Id. at 488. Thus, Justice Moore concluded that the
evidence of conditions of confinement “invited the jury to speculate about irrelevant matters™ and
injected an arbitrary factor in the proceedings in violation of S.C. Code Ann. §I6—3—25€C)(1} (2063).
Id. at 488-489. | |

In concurrence, Justice Pleicones wrote that he did not believe the court should apply the
normaj harmless error standard for constitutional violations to this issue, concluding that “once
izﬁproper evidence of any kind injects an arbitrary factor into‘ the jury’s consideration, [the] Court

cannot uphold the death sentence under §16-3-25(C)(1).” Id. at 490. Justice Pleicones saw no
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prejudice component ance a statutory viqlation was established. id.

In dissent,. the Chief Justice, joined by Justice Bumnett, applied the normal rule that the
introduction of evidence will not result in reversal unless it prejudiced the defendant. Id. The Chief
Justice concluded that both sides fully joined the issue and the ﬁefendant used the issue to his
advantage. Id. at 491. Finally, the Chief Justice noted that the standard in §16-3-25(C)(1) was merely
arecitation of the Eighth Amendment standard, which is subject to a harmiess error analysis. Id. at

492,

Subsequent to Burkhart, the Supreme Court of South Carolina decided State v, Bryant, 372
S.C. 305, 642 S.E.2d 582 (2007). There, thc‘ defense called an expert.‘tha-t testified in great detail as
to the “dismal conditions of prison life in general.” Bryant, 372 S.C. at 317. Like Bowman, the
Court reiterate& tﬁat defense evidénce on condiﬁons of conﬁne;ment Waé Jjust as improper as State
evidence on the subject. Id. af 318,

3. Applicability of a Sirickignd prejudice analvsis to this issue

The first i;urdie that must be crossed is whether a normal Stﬁbk!and prejudice analysis
applies to this claim. Unlike Burkbhart, Bowman, or Bryant, this case is in PCR; and in such a
collatera! attack Applicant must establish his claims through the constitutional vehicle of ineffective
assistance of counsel. Drayion v, BEvatt, 312 8.C. 4, 9, 430 S.E.2d 517, 526 (1993) (“Issues that
couhj have been raised at trial or on direct appeal can not be raised in a PCR application absent a
claim of ineffective assistance of counsel.”). The familiar standard in Strickland that applies to
claims of ineffective assi-stance of counsel requires a showing of both deficient performance and
prejudice, or a reasonable probability of a different result at'trial. 466 U.S. at 689, 604,

In Jones v. State, 332 S.C. 329, 333, 504 5.E.2d.822, §23-824 (1998) (citing Strickland, 466

o

App. 155



0:12-cv-03532-DCN  Date Filed 04/11/13 Entry Number 45-3  Page 67 of 75

0 3720

U.S’. at 695),72116 Supreme Court of South Carolina stated the “prejudice” prong in & capital
sentencing proceeding as being established v\fhen “there is a reasonable probability that, absent
[counsel’s] errors, the sentencer - including an appeliate court, to the extent it independently
| reweighs the evidence - would have concluded that the balance of aggravating and mi'tigat_ing
circumstances did not warrant death.” “A re;sonab]e probability is a probability sufficient to

undermine confidence in the oufcome.” Jones, 332 8.C. at 333 (citing Strickland, 466 US at 6943.

Accord Plath v. Moore, 130 F.3d 595, 602 (4"’ Cir. 1997) (qupting Strickland, 466 U.S. at 700}
(“given the ovemﬁeiming aggravating factors, there is no reasonable probability ﬂ;a’t the omitted
evidence would héve changed the conclusion that the aggravating circumstances oﬁweiéhed the
mitigating circumstances and hence, the sentence imposed.™). |

There are only limited exceptions presﬁming prejudice; no.ne of them apply here, InNance v,
Qzmint, 367 8.C. 547, 551-552, 626 S.E.2d 878, 880 (2006), the Supreme Court of South Carolina
* outlined these limited exceptions:

In Cronic, the Court identified three distinct situations in which a
presurnption of prejudice is appropriate. First, prejudice is presumed when the
defendant is completely denied counsel “at a critical stage of his trial.” Cromic, 466
U.S. at 659, 104 5.Ct. 2039. Second, per-se prejudice occurs if there has been a
constructive denial of counsel. This happens when a lawyer “entirely fails to subject.
the prosecution's case to meaningful adversarial testing,” thus meking “the adversary
process jtself presumptively unreliable.” Jd, Third, the Court identified certain
instances “when although counsel is available to assist the accused during trial; the
likelihood that any lawyer, even a fully competent one, could provide effective
assistance is so small that a presumption of prejudice is appropriate without inquiry
into the actual conduct of the trial.” /d. (citing Powell v. Alabama, 287 U.8. 45, 53
S.Ct. 55,77 L.Ed. 158 (1932)). A finding of per-se prejudice under any of these three
prongs is “an extremely high showing for a criminal defendant to make.” Brown v,
French, 147 F.3d 307, 313 (4th Cir.1698).

The court in Nance pointed out that these situations of presumed prejudice are rare, and concluded
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with this instruction:

_Absent these narrow circumstances of presumed prejudice under Cronic, defendants
must show actual prejudice under Strickland.

Nance, 367 8.C. at 552.

These limited exceptions of presumed prejudice do not apply here. Counsel was present at
all critical stages of Applicant’s trial, so the first exception is inapplicable. The thir_d exception isnot
viéb]e either, as it applies only when extreme cil;cumstances external to counse] would prevent
anyone from prbviding effective representation. The classic case, discussed in Cronig, is Ifoweil V.

| .iAIébgmng_ah,. '2.87 US 45, 53 S.Ct. 55 (1932), where in the 19363 "Dlack youths in Alabama were
charged with a horrible crime. Hostile sentimient pervaded the community, and the defendants had lto
be kept under the guard of soldiers. Id, at 53. Only on the day of trial did the court appoint a lawyer,
who was not only unprepared but also was from a different state and unfamiliar with local procedure.

id. Aﬁp]icant’s trial nowhere approaches the inherently prejudicial _circumétances of Powell.

FinaiI‘y, the second exception of Nance, where counsel “entirely fails to subject the
prosecution’s case to.adversarial testing,” is also inapplicable. An example of this exception is
Nance itself, where lead _counsel was hampered by alcoholism, drug intake, and health issues
affecting his memory, and co-counsel was a new lawyer who had only been practicing for eighteen

months. Nence, 367 8.C. at 553. The lawyers only interviewed one family member in preparation,

- and the mental expert received none of his request@d beckground information. Id. The lawyer told ﬁle
jury in opening argument that he did not ask for the case; counsel only calied three witnesses in the
guilt phase, during which they elicited prejudicial information; counsel failed to qualify their expert;
and counsel called the sister at the last minute without any pre};aration. Id. at 534, The defense
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sentencing phase case only lasted seven minutes, and during closing co-counsel did not plead for his
client’s life, instead describing him as a “sick™ man who did “sick” things. Id. at 554-58.

_Such a woeful description is of course nothing like the aggressive representation that
Applicant received in this case. He had three highly qualified and active lawyers, one of whom .is
among the most experienced capital defense litigators in the Staté. Whether or' not they made an
individual mistake during the course of the representation, counsel in this case certainly endeavored:
to chalienge the State’s case throughout the proceedings. Clearly, this ié nota ﬂé,gg_-type situation
where counsel “entirely failed to subject the prosecution’s case to any meaningﬁlf adversarial

‘testing.” Thus, where as here there was a sufficient effort overall, any mlcéed individual mistakes
are properly adjndged through Strickland’s normal process, inéluding the prejudice analysis.

This conclusion is consistent with the language of Strickland itself, despite the Supreme

Court of South Carolina’s view in Burkhart of conditions of confinement evidence as an arbitrary

factor for which it did not perform a prejudice anaiysis on direct appeal. During collateral attack

concerns of finality are of “profound importance.” See géneraﬁy Stricldand, 466 U.S, at 693-94
{discussing concerns of finality wh;en deciding the appropriate standard for prejudice}. Henoé, on
coEIatéral attack it is appr;)pﬁate to filter ;:l'aims thmuéh .a pé-ejudi’ce analysis to ensure thaf the
extreme social cost of reversin-g final convictions and sentences is only bome by society where the
alleged error had a reasonable probability of affecting the result of the proceedﬁgs.

An example of this principle is found in Franklin v. Catoe; 346 8.C. 563, 552 S B.2d 718
‘(2001 ) There, the Supreme Court ‘of South Carolinaheld that a prejudice analysis should be applied
to claims that the defendant was not advised of anﬁ thus did not waive his right to personally give

closing argument in the guilt phase of a capital trial. Franklin, 346 S.C. at 570-571. Franklin noted
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the general rule that claims under Strickiand inclﬁde a prejudice analysis, and went on to conclade
that since in favorem vitae review had been abolishea and a PCR system of collateral attack
established ;to explore such issues, a finding of per se reversible error was no longer warranted,
Franklin, 346 8.C. at 571-74. Finally, the court noted thth it and the United States Supreme Court
have repeatedly held that “ar harmless error analysis is appropriate where a capital defendant has
suffered a deprivation of a constiutional right” I_d_ at 575 1.8 {emphasis in original).

That ]aSt, statement precise]y raises the final point of why a prejudice analﬁfsis is appropriate
10 a claim that counsel failed to object to evidence of conditions of confinement. Bur khart phrases-
ité issue as a statutory one in that introduction of evidence of conditions of confinement -injects an
arbitrary factor under 8.C. Code Ann. §16-3-25(C)(1). Applicant in PCR raises 2 a'mstitutionaf issue
by stating that he was effectively denied his Sixth Amendment right to counsel based on counsel’s
omission. Applicant must filter his statutory claim through the constitutional one; as a fandamental
and legal matter, the claim he pled before this Court is constitutional. As Franklin speciﬁcaﬂy.notes,.
the overriding constitutional claim upon which the statutory claim depends is su'bject to a harmiess’
error analysis just like any other consiitutional claim. 346 S.C. at 575n.8. |

4, There was no preijudice

This Court finds counsel were deficient for not objecting to the evidence. This deﬁcieﬁcy
does not warrant reversal, however. In thg sentencing phase, Applicant must.show;‘there isa
reasonable probability that, absent [éounse]’s} errors, the sentence - including an appellate court to
the extent it independently reweighs the e¢vidence - would have concluded that the balance of

aggravating and mitigating circumstances did not warrant death.” Jones, 332'5.C. at 333 (citing

Strickland, 466 U.S. at 694), “%M
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Here, we have as extremely aggravated a crime as there could be. It would be bad encughiif
Applicant hani merely murdered Trooper Nicholson; however, Applicant’s subsequent wild chase
provides an incredible amount of further aggravation. Applicant woundéd another officer with
gunshot to the face, ran civilians off the road, commandeered a Blue Ridge truck at gunpoint, and
only by Iuck or grace was not a good enough shot to kill more police officers or innocent civilians
with his repeated gﬁnﬁre. Applicant had a prior record and had _been in prison before, and the victim
impact evidence in this case was particularly moving. Coniparéd to this, there is limited mitigation,
with no family mezﬁbers and relatively mild mental health testimony without findings of psychosis or
. delusion at the time of the offense. There was evidence in rebuttal that Applicant was anti-social,

As to the conditions of confinement evidence itself, the defense was éb]e to score as many
points if not more as the prosecutforz. Counsel apparently believed they could score more pomts on
the issue as they made the decision not to object. Through cross of Sligh and presentaﬁon of James
Aiker, the defense elicited how tough prison is, how Applicant would be far more susceptible to
danger in general population than on death row, and how Applicant would likely be at the mercy of
prédator groups inside the general population of prison given his small stature and older age. Both
sicfes fully joined the issue and both sides were able to make headway. |

Given the- reiaﬁvg equality of presentation by both sides on the issﬁe ‘of conditions of
confinement, it cannot be said there is a reasonable probability of a different result. Had counsel
objected to the State’s evidence on the issue, it would not have been allowed io make its own points
along these lines as well. Given the overwhelming evideﬁce i é garavation and the limited evidence
in mitigation, admission of both the State’s and defense’s evidence of conditions of confinement

does not establish Strickland prejudice. Since evidence from both sides came before the jury,
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argument on the subject was proper as within record, and the fact that both sides made argument on
this issue does not change the calculation.?

The issue is denied.

K. Ground K

Apphicant’s final ground for relief is as follows:

Apph'cant was denied the effective assistance of counsel, as guaranteed by the Sixth

and Fourfeenth Amendments of the Untied States Constitution and Article I, Section

14 of the South Carolina Censtitution and South Carolina law including 8.C. Code

§16-3-26(B)(1) and §17-23-60 by trial counsel’s failure to object to the equal

protection violation created by the aggravating circumnstances making Mr.- Wood

death eligible. Strickland v. Washineton, 466 U.S. 668 (1984). ’

Applicant contends his counsel were ineffective for failing to lodge an equal protection violation as
to the aggravator regarding the murder of & law enforcement officer during or bécause of the
performance of his official duties.

Such an aggravator does not violate equal protection as it acts as a deterrent from killing
those who risk their lives daily for public protection, fosters respect for an officer’s authority and ‘
arrest powers even from those who might otherwise be committing crimes, and recognizes the
greater punishment needed for a crime that displays such a complete lack of regard for that law and

social order, beyond the act of murder itself; that is inherent in the murder of one of her enforcést

Thus, counsel could not have been deficient nor Applicant prejudiced from the failure to raise this

2 1t should be noted that it would be inappropriste to claim, as trial counsel Mauldin did on the stand, that had
he objected and the trial court overruled his objection, the case would have been reversed on appeal and thus prejudice is
established. Strickland is clear that the Court must “presume . . . that the judge or jury acted according to law,” and “and
assessmment of the likelihood of resalt must exclude the possibility of arbitrariness, whimsy, caprice, nullification, or the
like.” 466175, at 695, “A defendant has not entitlernent to the luck of 2 lawless decisionmaker.” Id, Although the trial
court here found the evidence relevant, that was only gffer defense counsel expressly chose not 1o object on the record.
This Court must presume that had counsel made an objection based on Plath, and articnlated the issue as it was
subsequently done in Bowman, that the judge wonid have ruled correg)czg and excluded the evidence.
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The issue is denied. See Commonweaith v, Travaglia, 723 A.2d 190 (Pa. Super. Ct. 1998)
(rejecting a similar equal pr;;tection claim); Ex parte Cade, 521 So. 2d 85 (Ala. 1987). See generally
Williams v. Tilinot 8, 3991].5. 235, 243 (1970} (“"there is no requirement that two persons convicted

of same offense receive identical sentences™).

| II_I.

For the foregoing reasons, the Court denies and dismisses with prejudice the Applicant’s
APCR.

Applicant is hereby advised that if he wishes to appeal tﬁis Order, a notice of intent to appeal
must be filed within thirty (30) days of the receipt of this O_rder. Applicant’s attention is also
directed fo Rules 203, 206, and 227 of the South Carolina Appellate Court Rules for appropriate
procedures to follow after notice of intent to appeal has been timely filed. |

Therefore, it is ORDERED that:
1. The Application for Post-Conviction Relief is'; denied and dismissed with prejudice,

2. Applicant is remanded to the custody of the State of South Carolina,

This Z 2 day of_w_. 2007.

farry R. P erson
Presiding Judge
Thirteenth Judicial Circuit

Greenville, South Carolina
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-11
(0:12-cv-03532-DCN)

JOHN R. WOOD
Petitioner - Appellant
V.
BRYAN P. STIRLING, Commissioner, South Carolina Department of
Corrections; LYDELL CHESTNUT, Deputy Warden of Broad River Correctional

Institution Secure Facility

Respondents - Appellees

ORDER

The petition for rehearing en banc was circulated to the full court. No judge
requested a poll under Fed. R. App. P. 35. The court denies the petition for
rehearing en banc.

For the Court

/s/ Patricia S. Connor, Clerk
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