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IN THE JUL 18 202
. OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED_STRIES SUPREME COURT, U.S.

BARNEY ADRIAN DUNLAP = PETITIONER

Vs,

DAvVID MITCHELL - RESPONDENTS)

ON PETIT (0N FOR WRIT oF CERTIORARI T0

THE UNITED STRTES COURT OF RPPEALS FOR THE FOURTH CIRCUIT

PETITION FOR INRIT OF CERTIORARI

BARNEY RDRIAM DUNLARP
# 0864594
633 otd Land i/l R,
Taglorsville | N ¢ 2868/
NO Phone .




QUESTIONS

- 1) Has the trial court erred by refusing o instruct the -Jur/a_ on lesser
Included offenses supported by The evidence, in violation of Dunlap's

State and Fedeval constitutional m'j/n‘ fo clue process of law 7

2)  Has the trial court erred by c/;arj{nj the Jury with an rasufficient
definition of delibération, /n vielation of Dunlap's State gnd fecleral

tons titutional m‘ﬁ/ﬂ‘ to due pracess of law 7

3 Dld counsel provide inefFect/ve assistance ber fm’//ng fo perfect dicect

appeal; in violation of Dunlap's state and ¥ederal eonstifutional

h’g/rf fo duwe process of law ,7



Jurisdietional statement,

DUNLRP V. MITCHELL Pate Filed - [/-2-2015
Assigned to o Chief Judge Martin Reidinger Date Terminated . (2-)0- 2015

tase in other courts: Caldweil County Superior Courty T ;-m; Hemand | Mone

OB8CRS51335,51357 Nature of Suite $30 Habesas corpus
Hth cu'rcu/f’ j6~-06521 | (Genem/)

Yth circaity21-0172/6 Jurisdietion, Federal questipn
Hih co'rcw"f) 22-/87 Znre BARNEY RDRIAN Durinp

Causer 28 1.5.6, 2254 ¥or prit of Habeas Corpus (state)

Petitioner
BARNEY _ADRIAN DUMLAP Represented by Barney Adrian Duafap
VS, #Hoge4559
Respondent Alexander Correctivaal Znsithation
DAvin MITCHELL 633 0ld LendFiil Road
Superintendenty Lanesboro correctisnal Tag/om vitle, NC 2868/
Znstitation PRO SE

STATE PROCEEDINGS

dune 2, 2008, fwo Grand Jury indictments, ] 14~17, $ingle Count - %Ilrf'f degree muvder,
Septi2, 20, dury Found Dunlap guilty, fwo counts, Firstdegree murder-malice aforefheagéf.
Sept 9, 2011, Himely Wotices of Appeal #iled,
July 20,2012, defendant/ cppelloat's brier £/led /n ML, Lourt oF Appeals, (ne COﬁ)_
NO Perfectecd Brief Filed by state appointed Counsel, Sames Glover

Feb, 5, 2013, NccoA Filed vhpublished opinjon o1 COAIZ~65T,



i1
Feb. 7, 2014 ) pro se Motion for Appropriate Rellef filed in Superjor Court, Denied.
ﬂuga 18,2014 pro 5& writ of Certilorari in NCCOR, o review Superior Court ORDER, Denjed .
Feb. 3,20/5, pro se Writ of cert. via Arh ¥ Extraord/nary {A//’/ﬁ’ pule 21 revied of ActoRl
divect appeal unpublished opinjon Filed /n N, Supréme court, Deajed,
All elalms ,oreSean l’ﬁ_ 28 u,5.c. 2254 Petitlon are eXhausted by state courts,
Nov, 2) 2015, Petition 28u.5,c. 2254 Flled /n WONC, (Dec. /o, 2015 case closed),
Dec. 22,2015, motion to alter or amend ubdymen?" Filed in wonc, ( Denied 3-23-200),
Rpril 7,206, jn-formal brief Filed in YSERY, Denied
April 28,2016, Mot/on For Inedtective ass/stance o counsel hear/ng, dettered and
10~14-2016 Denjed,
Nov. /o, 2016, petition for re/.ear/nj deemed put-of- #ime, Denied
March 39,2021 Wr't of Certlorar) in U.5 Supreme Coarf:} out-of-Hime April 14,2021 Denidd,
Aug, 12,2011, Fed R. civ.P. 60(b)(8) /n wWONC Granted reliet #rom 2012 /'rr/er/ocm‘ar;/
acticn,
Sept, 13,2021, the USCAY granted in forma pauperls [21-7216] civ. doc, 22

Seph. 14,2031, /nformal br/et Filed /n USCAH decided, “lach of garisdiction 3-31-20277

May 10,2022, petition For re/:ear/'nﬂ en banc, “ Densed re/:ean'nj M&"
May 25) 2022, the USCAY veassigned case name and number #o [22- /87],
In re BARMEY RDRIAN DUNLAPF , Mevant
May 10,2022, Denial oF rehear/ng en bonc /s date vsed for certlorar] rev/ew,
Tuly 18,2022, writ of certiorar/ F'led /n 5. Supreme Cour?,

July 28,2022, Petition returned For eorrections and resubmit wufthin 60 ~4a¢5,
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Vit

 Poge 10l of original Hotion for Appropriate Rellef, *+ * ¢

May 10,2022, UsCAY (hend written “’Pf) en-banc rehearing, Penied
May 25, 2022, USCAY { hand written (.’opy} reaséigned new case name and .

number #0.[22-187] In re BARMESY ADRIAN DUNLAP

E.K.A.Lb.l_'é. f’age_
Letter from appellate Counsel, Glover,showing No REPLY BRIEF FILER, 2

¢ @ 3

Cer#ﬁcm‘es oF Service ¥or Nn"/' of Cerfz'vmh; and /n $orms pqaperlis'
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i 1
.Loses, Ruthorities, and Statutes Involved
paye
28 U,5,. 82241 (), (3) {unconstitutional [ncarceration + + = |
Rodriguez v U5, 395 1,5, 327, at Synopsis (1469) « = o |
Beckk V. Alabema, 447 u.s, 625, at FN, 12 (1480) » ¢ ¢ ¢ 2
Stale v, Freeman ) 275 N.C. 662, 668,170 S.E, 2 H6i, 465,41 669(1969) 2
Beck V. Alobamp, 447 v, S, 625, at FN. H (14980) ¢iting stevenson (1896)e 2
Evitts V. Lucey, Y69 U.5, 387,83 L. Ed. 24 821(1985) ¢ = + 2
NC. 6.5, 8 18R 1444 Ld), { states.n. appeal mast be perfected..) « . 2
NC. 6.5, § 17-4, constiiutional provisions  Art 2, (exclusive Jurisdiction)e 3
V.5, const'tution Rrt [sec, 9., (Habeas corpus Shatl not be .Su}pendea') e 3
U5 V. boudin, 515 V.5, 506, 522-23(1945) « « « « o 4
Edelings . oklahoma, 455 0.5, lod, af HN.[4](1982) ~ * = 4
Inre Winship, 397 0.5, 358, of #n.[8] (1990) + + * - 4
stricklond v, Washington, 466 U.5, 668, 80 L.Ed, 2 674(1984) + 4
US v.crenic, 466 U.S, 648, 658-59, 8oL Fd, 2d 6¢57(1964) + 4
Pnders v, state of cal, 386 .5, 738(1967) « » =+ o 4
Coleman v. Thompson, 501 V.S, 722, at Hi.[20] (I‘M/) . © . o
Slack V, MeDaniel, 529 .5, 4713, af HN [1] (2000) - 0 o 5




STATEMENT OF THE CASE.

The trial court erred by (1) not instructing oury on fesser-included offenses

supported by evidence, and (2) omitting the m:'a‘/gaf/n_q factors from the

de//bera-//on e/emenf c/ea‘)'m'i‘/'om

Defense counsel did not perfect direct appea/] causing proceclural defauld,
That #riggered appellate court Filing an unpublished opinson based on [neom-

plete pleaclings,
Precedent requires perfect/ng direct appeal, because cloing otherwise.

viclates +he appellent's m’j/r/ to effective 4ssistance of counsel and cue

process of law,



I, Barney Dunlap am a N.C, prisoner thet was unlawtally con vieted on two
noﬂf—&,a/'fa’ First cl-egree murder C/mr965s I am Serving two consecutive I/ Fe
sentences without parole. Ancl due to /neffective assistance of counsel on
direct appeal ; I am in carcerated /n violation of the U, S, constitutlon.

This is the only codrt with Juriscdic tion and Shouldd 9r&n7‘ tertlorar, review.
To _a:’d’ the United States Court of Appeals Fourth Clreurt, (Uscay) that
determined They lach Jurisdietion, Because the lower Courts decided an
important federal guestion--post answer defau It u'udjmenf < inaway that
contlicts with relevant dec/sions of th's Court.

The eritical issue at th's vuncture IS (neftect/ve Gssistance of counsel, Buf

I will alsp Show the #rial issues caused Structural a/amaye to the #ri¢l,

REASONS FOR GRAMTING THE L/RIT:

L discovered my wite ,Roslyn aned Mr, Lakey [n bed together nakec b one
of our houses during her normal Wot‘/fl'hj hours, They Qere both shot once
and fafally wouncled. I /’mmec//afe/(/ went fo police /'eiaef-//nﬁ an ambulaace,

D.xn'nj trial the steters witnesses ) SB8.2, city detectives | and deputy SheviFfs .
oFfered ev/dence of o S'fruggle for Control of the Firearm +Fhet could Couse
an accidential death aned pietures of my Invared right hanel, |

756. defense was man.s’/aui/:fer, So instruetions reguested were [avoluntary
mdn!/aujﬁfer and 5?/%4/2&/15& /n la/fe:,'.f case and voluntary mans/auy/ﬂ‘er‘ rn
both cases, However the State allegeel, “there was no evidence to support the
instructions? Al the reguest were denied, prec/aa//'ng the defense, Exceptions
were noted | see TP 605-¢614,

The dury was [nstracted on f/rst degree and Second degree marcer and not



914«’“41)‘ Two first degree murder tonvictions enfz;:ed yand timely appeal Filed,

On direct appeal appointed counsel,Glover reised the sele /ssue 01"1“ Fed'luve o
instraet the vury on voluntary mans/aagﬁfer;” /n the original brief,

The state's brief made numerous allegations thet I expressly deny. They were
disputed at trial, refused by Fhe court; oF unsupported by eviclence.rhe state
also conceded tonstifutlonal evror but Said * /t was not presudicial error!
Then cé%es Stale case law From other Circults that by /980 the States Converted

(57
to M, and 7ederal Standaves,

Glover dicl not perfect direct ap,oea%as required 67 N.C, Eriminal f_’mn:EC/a{‘?
thet pro w'deS,“ﬁ,e appeeal must be per fected! Theretfore he clici not point-out the flaws
Inthe State's brief or dispufe the alleg a tions on appellate rev/ew. Whith g/ves
the §tate 9raancls for procedural detault, thet fr/ﬁerecl the 805&://17 action,
Causing me /noury i'n fact and legal inoury, see exhibit O,

The following tecords are uncer seal via Intferfocatory appeal in .S, Distr/et
-Courf,(USDC) in 2012, Thus, I am relying on court crlted case law, the State's
allegations, and Various court orders,

When the appeal was not perfected ) The prosecution Filed o motion fo dismiss dnd
for vudgment on the pleadings in M. C. Court of Rppeals, (NECOR), Who Filed an
iwterlocutory appeal in USDC who converfed o Summary u'ac/fmenf and Summarily
disposed of the appeal /n an unpublishecl opinjon/ dispostion, Glover's response
was fi“'ﬂg a §2254 petition that was clenled, Then he Filed a motion 4o alter oy
amend oudgment, /[t was denjed, There (s no /ncica f;’o,q;ef//ec/ notices of appeal

From the denjals,

Which Causes the Feceral Courts to [ack Juriseliclion /n Subseguent #/lings,
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And since Federal Courts obitained exclusive surisdichon trom the State Courts
all state habeas pef/tions were and wiil be denied,

Therefore +he same altorney that defaulted direct appeal cnd deprived me
of Fair process-- ce novo review oF the trial record -~ has managed *o get me
barred from $tate and federal Courts in habeas action. Which denies mo Fivst
Amendment Fight to redress the courts, Hente I can not show Cause for pro-
cecdural default of cirect quea[

On Feb. 5, 2013 MCLOR rendered their opinion,Glover resigned that clay. He .
did hot ¥File a Fedifion for Discretionary Review,(POR) /n N, c', Supreme Court to
Feview the NECOR unpublished op/nion. Neither eid he supply me with any of
the required /ntormetion 50 I could File pro se. Nor did he provide my copy of
the trial transcripts or record on oppeal materials unt/l affer #ime 4o 7/le
the PDR eXpired, |

The day he resigned I wrote N, C, Prisoner Legal Servi/ces asking 'for help,
They are the State's él‘fefnaffve' f.o no pr/fbn Jaw libraries, and fold me not to
file any thing during their review. Arter time eXpired fo #/le the POR they
declined to represent me.

Pro se, I Filed & Motion For Appropriate RelieF Feb. 7, 2014 wi'th 33 days
of toillng remaining /n the federal -fl'me limit, Where I ralsed inter alia Fners-
eet/ve ass/5tance of counsel at page /01, I stated, ”ﬂere_was ro Febuttal fo
the State's brief,” But the Caarf"un/fnown’ to me Jacked vur/sdietion-- denied all
tlaims without an ew’a’enﬂbr(/ hearing, However Fedi Ry /v, P rule 15 (e) shoutd
allow reladion back to that 1/me frame, see eXhib/t E,

I also raised +he cleim 0{1” the #rial court erred by charg/’nﬁ the u'm‘y with



Y

an insufficient definition of del;’beraf;'on,”af TPP 621, The charge om/tted , “by
lawFul or sust cause or legal provo cm‘,’on)’) From the element m[;j] detiberation.
whith obstracts the Jury's abil'ty to weigh mitigating Factors /n the evidence,
Thereby rendering the §/4-17 Statute disfunctional as 70 proof bepond reason-

]

able doubt, 5

The Standard of Review for inetfective assistance of counselis() deficient
performance ane (2) a reasonable probab/l’ty thet but For counsel's errors the
result of the proceec/:’ng' would have been different.

The Standard of Review for o presumption of presud/ce applies when
Counsel entirely Falls 7o Subject the prosecution's Case #o meam'n_gful adver sarial
fesf:'nﬂ ywhere Counsel 1s actually or consiructively lenled danfqy 4 critical ZLZ&:;e
Of the proceedngs, or where Fhere 1S Varlous Alnds of State nterference
with counsel's assistance, |

Defense conftends, The recorel Shows there /s a reasonable ,oroéaé//#y that but
For Glover's fallure to perfect cdirect appeal the NCCOR would have reviewed
the trial record de novd Father than 7‘7//»;_9 an 1nterlocutory appea/‘,appafenﬁy
due to default. A/ar. would the state have Filed to dismiss and for -u'u:/j;mem‘ on
the pleadings. Therefore the results would have been different,

Moreover, Glover pof Fillng a perfected brief deprived me of counsel at a
“eritical stage of the proceea//njsl and (2) there was no adversarial fesf/n_;.
Thot his Jack of action as an active advocate clenied my vight fo Falr process,
055 of my direct appeal entively, and /'t Should be presumed he proviclecd me
with ineffective assistance of Counsel, From review of the record.

t{ ,
This court held jn €oleman v, Thompson at Hu 20, That /¥ the procedural detautf
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i5 the result of ineffective assistance of counsel, the Sixth Amendment Hself vequires
that responsibility for the default be imputed to the State]

The Standarel of Review for issuance of a certifieate of Appealability, (con) 3,
when the districl Court denies a habeas petiton on procedural grounds without
teaching the prisoner's underlying const/tutional claim , a CORA shouldl issue /¥
the petitioner Shows, at least, hat vurlst of reason would Find it debatable
. whether the ped/tion States a valid claim oF the denfal of a const/'tut/onal
Fight and thet Jurist of reason wouled Find [t debatable whether disteict Court
was torrect in /15 proceclural ru/,'nj,

Defense contends thet, the above record shows thet vurist of Feason would
find the procedural ruling elebatable or wrong | and that Sur/st of reason would
Find the petition states a valid clalm of the clenial of a consti/futional h-'gé“/.

This court /n both Evitits and Rodclriguez Supra, determined a EOR was
unnecessary and remanded. And in this case The USCAY likewi'se .ffa/edl"ﬁmi
a COR was unhecessary but lachs u'ur/'sdl’cf,'on)”and calls for 7he ard of this
Court's Supervisory power.

CONCLUSION .

For the aforeseid reasons T pray this Court for reliet by 7ranf/nj Certiorari
review for quidance as to the appropriate €onst/tutional remedy, Thereby

adhering to esteblished prececlent,
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