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- /) Has the trial court erred by refusing to instruct -the Jury on lesser 

Included offenses supported by the evidence^n violation of Dunlap's 

State ctnd federal constitutional i~!^ht to due process of laiu ?

t) Has He trial court erred by charging fbe Jury cu!ih an insufficient 

definition of deliberation} in violation of Dun Up's state and federal 

Constitutional right to due process of taco ?

3) Did Counsel provide ineffective assistance by failing to perfect direct 

appeal /V> violation Dunlap's state and federal constitutional 

fight to due process of icuu %
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Date Terminated l 12-jD-2o!Sfissioned to i Chief Judge Mar jin R ei dinger 

Case in of her Courts t Caldwell County Superior CouHj Juru Pem&nd ' Alone

ptnhurC of Suite ?20 H&b<U*$ corpus 

(General)

08CRSSl333fSl3E3 
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H ih c ircujj) 21-07216 

Hth circuit. 22-187

Jurisdiction, Federal question 
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C&MSll Z8 U>S*£t 225H for fjrit of Habeas Corpus (state) 

petitioner
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dunt 2j 200d J ftoo Grand Juro indichrnents) ilH-17^ Single Count"- first degree Murder,

Seph2, 2ollt jury found Dunlap gu! tujo counts^ first degree Murder- malice aforethought. 

Sept % 2olli timely Notices of Rppcc,/ fifed,

tjulv 2o ̂  2012j defendant/appellant's brief fifed in Ai,Ct Court of Appeals^ (n C Co ft)

A18 Perfected Brief Filed by state appointed Counsel; James 6tover 

F&b,S) 2ol3J A/tcofi fded unpublished opinion /JPj Coftf2-b?7v
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Feb, lt ZoH} pro se Motion -For Appropriate belief Filed in Superior Court} denied,

Aouj,14,20id pro St curd of Certiorari ip dCCCA)toreview Superior Court ORDERf Denied* 

Ftb^xZOiS} pro se Idrit of cert, via Art, Y Extraordinary utriis^ule 21 reeled of riccoft 

direct appeal unpublished opinion Filed in A/, C, Supreme Court} Pealedl 

All claims presented in 28 U, S-. c, 2Z5Li Petition are exhausted by state courts*

Nov. 2)201*1 Petition 28 OS,C. 225H tiled ih ldDdC} (pec, /oi lotri Case dosed),

Pec, 22)2015) motion to alter or amend •Judgment filed in UD/J£} (Denied 3^23-2oih)t 

April 7t20fh) in-forma! Brief filed in rise AH) Dented

(tpril 2B) 20j6) Motion for ineffectiwe assistance of Counsel Aearinj) deffered and 

to-/V-20tt> Denied,

potf, /O) zolh) petition For rehearing deemed put-of- time) Denied

March 30)202!) jridt of Certiorari in O, S, Supreme Court^ out-of-tlme April iHposf Periled. 

f)uj, 12) 2021j Fed, R, dv, pt hO(h)(h) in to/DriC Granted re it ef From 2o/2 /n t-eriocutory 

action.

Sept, f3)2o2l} the USCAH granted in Forma pauperis [2H 72/bJ civ. doc* ^

Sept. lH)2o2l) informal Brief Filed in OS CA V decided* tack of jurisdiction 3~3h2022, 

Mat/ 10)20 22) petition For rehearing en banc ta Den/ed rehearing May /Oj 202ZjJ 

Mat/ 25)2022) the d*SCAH reassigned Case name and number to [22-/87_]'

Xn re BflRhtEV A DR! AD DOriLBP t ricvanf 

Moy (0)2022) penial of rehearing en banc /$ date osed For certiorari rev/eaj,

July 18)2021) U/r/t of Certiorari filed in (J,S. Supreme Court,

July 28)2o22) Petition returned For Corrections and resubmit ujfthin 60 days.
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STATEMENT Of THE CflSF.

The trial court erred by (i) not instructing Jury on lesser- included offenses 

Supported by t/ldtr\ c£t coiJ (2) omitting the wit*gating factors from the 

deliberation element definition*

Deftr\St Counsel did riot perfect direct appealj Causing procedural default, 

Thai triggered appellate court filing on unpublished op/n/Oh based on incom­

plete pleadings*

precedent requires perfecting direct appeal} because doing otherwise., 

violates the appellant's right to effective assistance of counsel and due 

process of law.



-I, Barney Dunlap at*i a fJ,C, prisoner that bvc*s unlawfully Convicted on two 

non LA pita! first degree Murder Charges* -T serving two Consecutive life 

Sentences without parole, find dut to ineffective assistance of counsel on. w
direct appeal , X am in car cent ted in violation of the U,$, constitution„

This /S the only Court with Jurisdiction and Should grant Certiorari review, 

To aid the United States Court of Appeals fourth Circuit US CfPt) that

determined they fetch Jurisdiction, Because the lower Courts decided an 

imporfan t fed era I Question -- post answer default uudg went - ’tne* way that
51

Conflicts with relevant decisions of this Court.

The critical issue at this juncture Is ineffective assistance of Counsel, But 

I will also Show the trial issues Caused Structural damage to the trial, 

&ERSONS FOR GhflMTlNG THE UJRl T >

■T discovered my wlfe^RoSlyn and Mr. Lakey in bed together naked *b r>ne 

of our houses during her normal working hours, They were both shot once, 

and fatally (wounded, dT /mme^h at&ly went to police keyuest/ng On Qmbuiaace.

During trial the state's witnesses j 5,BJ, i diy detectives} and deputy Sheriffs . 

Offered Evidence of a struggle for Control of the firearm that could Cause

an accidentia I death and p/ctures of my injured right hand* 

The defense Manslaughterf So instructions reguested were involuntary

manslaughter and Self-defense in Lakey's case and voluntary 

Loth cases, However the State alleged/*there was no evidence to support the 

instructions^ hi! the reguest were dcnied} precluding the defense. Exceptions 

were noted , See TfPt b05- 6/V,

The Jury was instructed on first degree and Second degree Murder and not

was

slaughter /nman
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guilty* Ti*>o first decree, murder convictions ensued} and timely appeal {’ded,

On direct appeal appointed Counsel plover raised the Sole Issue of “ failure to 

Instruct the. uury on voluntary manslaughter^ In the original brief

The slate's brief made numerous allegations that 2 expressly deny, They 

disputed at triali refused by the Court{ or (unsupported by evidence. The Strife 

also Conceded Constitutional error but Said/* it too $ not prejudicial 

Then cites Stole case ic,uj from other Circuits that bo M80 the States Concerted
GJ &

to /J,C. and federal Standards,
EJ %}

&loi/cr did not perfect direct appeal'us required by hJ,C, Criminal Procedure 

that provides/ Appeal must he perfectedJf Therefore he did not point-out the flcuJS 

in the state's brief or dispute the alley a Hons on appellate revieiJ, Which glut's 

the. State grounds for procedural default t that triggered the ensuing action ? 

Causing mt injury in fact and legal injury{ See exhibit D,

The following records art Under Seal via interlocutory appeal i* CJ,S, Pistrici 

Court }(U5 Dc) in ZOIZ. Thus} 2 am relying on Court cited Case icuuf the. State'S 

allegations^ end Various Court orders,

When' the appeal anus hot perfected the prosecution filed a motion to dismiss and

for oudgment on the pleadings W,C^ Court of Appealsj (rJ£COfi\ Who filed an

interlocutory appeal in USPC u/ho Converted to Summary Judgment and Summarily

disposed of the appeal /« an unpublished opinion/disposi/on,Glover^s response

u/as filing a T 22S1! petition that usds denied, Then he filed a motion to alter or

hfi
Judgment} it u>as denied, There is fto indication ^fited not!ces of appeal 

from the denials,

Which Causes the federal Courts to iach Jurisdiction in Subsequent filings,

outre

perror,
S3

Umtnd
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And since federal Courts obtained exclusive. Jurisdiction from the State Courtsm
oil State habeas petitions were and will be denied,

/ here fare the same attorney that defaulted direct appeal and /deprived &&

of fair process-- de novo review of the trial record-' has fnunaqed to qet fat
{£

barred from state and federal Courts in habeas action, Uhith denies my first 

RmendfrtBnt fight to redress the courts, Hence X Can not show Cause for pro­

cedural default of direct appeal,

On Feb, St 2013 A fCCOft rendered their opinion} & lover resigned that day, He 

did hoi file Ci Petition for Discretionary RevieuJ) CP PR) /n Pi* C. Supreme Court to 

review the AtCCOfl unpublished opihion„ hJC/ther did he Supply me u//ih any of 

the required information So X Could fife pro S£» Hot did he provide my Copy of 

the trial transcripts or record tn appeal rnateria/s lentil after time to file, 

the Pop eXpiredt

The day he resigned X wrote AfC, Prisoner Legal Services asking for help, 

They art the State's alternative to ho prison iau) fibrarfes, and fold me hoi to 

anything during their review. After time expired to file the PPP they 

declined to represent me.

file

Pro sef X fiied a Motion for Appropriate Relief Peb, 7, 2-01*1 w/fh 33 days

of lolling remaining in the federal time Htnit, hJhert X raised inter alio freff-

/Of X Statedf a there was ho rebuttal toective assistance of Counsel at page

the State's brief, But the Court--unknown to me tucked -jurisdiction" denied all

claims without an evidentiary hearing, However fedt Hi dv, P,}rute tS(c) should 

allow relation back to that tim£ frame f See 6-Xhibif E-,

X also raised the claim of^the trial Court erred by charging the J. withjury



u

on Insufficient definition of delibera4iont at TfPt b2i, The charge omitted 

lawful or Just Cause or legal provocation* from the Clemen t of_deliherat/on* 

U/hUh obstructs the Jury's ability to weigh mitigating factors in the evidence.* 

Thereby rendering the $ Id-17 Statute dis functional as to proof beyond
G3

able doubt

The Standard of Review for Ineffective Assistants ®f Counselis(0 deficient 

performance and (2) A reasonable probability that but for Counsel's errors the

« Lby
m

reason-

irtSuit of the proceeding would bare been different* 

The Standard of Review for presumption of prejudice applies ashen

Counsel tniireh? falls to Subject the prosecution1 S Cafe to meaningful adversarial
RF

testing} where Counsel is actually or Construc tively denied during A Critical Stage 

of the proceedings 1 or cohere there is Various kinds of State interference 

with counsels assis tance,

PefenSC. Contends t the record shoos there is 0 reasonable probability that blit 

for Crlover'S failure to perfect direct appeal the hitcoft would have reviewed 

the trial record de novo father than filing an interlocutory appeal apparent to 

due to default, dor would the State have filed to dismiss and for (judgment on 

the pleadings* Therefore the results would have been different,

Moreover i triover not filing 4 perfected brief deprived me of Counsel at 4 

Critical stage of the proceedings^ and (2) there usas no adversaria! testing,
£3

Thai his inch of action as an active advocate denied my high! to fair process^

loss of my direct appeal entirety^ and /1 Should be presumed he provided

yvith ineffective assistance of Counsel^ from review of the record*
(i

This Court he/d in Coleman v, /hompson at Hd 20 f that / f the procedural default

me



$

15 the result of ineffective assistance of Counsel^ the Si/th Amendment itself requires 

tW responsibility for the default be imputed to He State'/

Iht Standard of Review for issuance of a certificate of RppealablUty^CcoF)) ^ 

when the district Court dibits & habeas petition on procedural grounds Without 

teaching the prisoners undertying Constitutional claim } a Coft Should issue if 

the petitioner Shoutst at ieast) that Jurist of reason would find if debatable 

whether the petition States a valid claim of the denial of a Constitutional 

Tight And that Jurist of reason would find it debatable whether district Court 

in its procedural ruling,

Pefense Contends that} the above record shou/s that uurist of teason ioOu/d 

find the procedural ruling debatable or wrong ^ and that Jurist of reason would 

find the petition states ct Valid claim of the denial of a Constitutional right, 

ihl$ Court in both Evtfts and Rodriguez. Supra ) determined a tOR waS 

unne cessary and reManded, Rnd in this Case the USCfid likewise Stated^ that 

a COR u/as un necessary but laths Juris diction* and calls for the aid of this 

Court'S Supervisory power,

was Correct

COhJ CLUSlohl >

For the aforesaid reasons ■? pray this Court for relief by granting Certiorari 

review for guidance as to the appropriate Constitutional remedy. Thereby 

adhering to established precedent,
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