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Footnotes

1 Officer Shaw's firearm's magazine was fully loaded and one round was in the chamber.

2 Holt raises an issue concerning the introduction of statements by Lakita Cain, who did not testify, via the co-
conspirator exception to the rule prohibiting the introduction of hearsay. We discuss the particular statements
in greater detail within that section of the opinion.

3 Glenn Bard, an expert in digital forensics, analyzed phone records and supplied the precise times. See
generally N.T., 11/8/2019, at 933-72.

4 18 Pa.C.S. §§ 6101– 6128.

5 18 Pa.C.S. §§ 2507 (a); 2502 (a); 6105 (a)(1); 6106 (a)(1).

6 “A person commits murder of a law enforcement officer of the first degree who intentionally kills a law
enforcement officer while in the performance of duty knowing the victim is a law enforcement officer.” 18
Pa.C.S. § 2507(a). While Holt does not challenge the other elements of the crime, “[i]n capital direct appeals,
this Court conducts an independent review of the sufficiency of the evidence supporting the first-degree

murder conviction, even if the defendant does not challenge evidentiary sufficiency[.]” Commonwealth v.
Knight, 638 Pa. 407, 156 A.3d 239, 244 (2016). The evidence presented establishes that Officer Shaw died,
that he was in the performance of his duties, and that Holt knew Officer Shaw was a law enforcement officer.



7 Holt's defense at trial was that he was not the shooter, and his current brief consistently refers to the assailant
as “the shooter.” Simultaneously, the jury obviously determined that Holt was the shooter, and Holt does not
challenge that conclusion for purposes of challenging the sufficiency of the evidence.

8 Padgett predates Jackson and our decision did not explicitly state whether we assessed the sufficiency
of the evidence in light of Padgett's testimony. In separately addressing Padgett's argument that the
Commonwealth failed to establish the requisite mens rea due to his testimony that he was intoxicated, we
observed that “the Commonwealth's expert testified that there were powder burns on the decedent's clothing,
indicating that the weapon had been fired at point-blank range, thus establishing another conflict in appellant's

testimony and allowing the jury to properly infer that the shooting had been intentional.” Padgett, 348 A.2d
at 89.

9 As the trial court recognized, there are no facts of record to establish that Holt was firing the weapon
recklessly. Its opinion explained:

The Defendant asserts that he was running, and not aiming, but that assertion is nowhere in the record
in this case. The Defendant did not testify. Although video surveillance captured the incident on camera,
because the shots were fired in a darkened parking lot, the manner and position of shooter and victim
were not discernible.

Trial Court Opinion, 8/21/2020, at 16.

10 The Commonwealth claims that in Commonwealth v. Washington we upheld the conviction “despite
Washington's claim of mere recklessness[.]” Commonwealth's Brief at 10. However, the opinion does not
contain any reference to recklessness, and the second paragraph of the opinion states that “Appellant does

not challenge the sufficiency of the evidence[.]” Washington, 700 A.2d at 404. Our review of the sufficiency
was based on our duty “to review the record to determine whether the Commonwealth has established the

elements necessary to sustain a conviction for first-degree murder.” Id. (citation omitted).

11 Holt's argument that Luffey and Clemons were untrustworthy witnesses because the authorities threatened
to take away their children if they did not cooperate bore on their credibility. “We have recognized that
the exposure of a witness’ motivation in testifying is a proper and important function of the constitutionally

protected right of cross-examination.” Davis v. Alaska, 415 U.S. 308, 316–17, 94 S.Ct. 1105, 39 L.Ed.2d
347 (1974). On direct examination, the Commonwealth asked Luffey to explain how he came to contact the
FBI with information. He replied, “Well, after [authorities] had been there a couple of times they had told us
that if we withhold anything from them, any information from them, you know, we could lose our kids. We
could end up in jail ourselves.” N.T., 11/6/2019, at 418. Counsel was entitled to cross-examine on this matter,
and any issue within the scope of that examination would implicate collateral review.

12 The certified record does not include any of the exhibits presented at trial, and thus we have no basis to say
what the photographs do or do not show.

13 As with the list included in his appellate brief, paragraph eight of Holt's Rule 1925(b) statement commences
with “[t]here was no eyewitness to the murder...” and concludes by asserting that the allegation that he cut
his hand while firing the weapon was rebutted by photographic evidence at trial. Compare Holt's Brief at
22-23 with Holt's 1925(b) statement, 11/20/2020, ¶ 8. Thus, these factual assertions (including the assertions
regarding Harper's lack of credibility) are raised in his Rule 1925(b) statement in support of his claim that the
verdict was against the weight of the evidence.



14 Brady claims may also be waived for lack of development. Commonwealth v. Briggs, 608 Pa. 430, 12

A.3d 291, 326 n.34 (2011) (deeming a Brady claim waived for lack of development); Commonwealth v.

Yandamuri, 639 Pa. 100, 159 A.3d 503, 527-28 (2017) (defendant waived Brady claim by failing to identify
the particular evidence withheld). Holt's claim is subject to waiver for that reason as well, in that he does not
identify any particular evidence withheld from him, but merely relies on supposition.

15 Pursuant to Rule 404(b)(3), the prosecutor must provide reasonable notice of its intent to introduce any such
evidence at trial. Pa.R.E. 404(b)(3).

16 State v. Pena, 301 Conn. 669, 22 A.3d 611, 617 (2011) (“The state does not have to connect a weapon
directly to the defendant and the crime. It is only necessary that the weapon be suitable for the commission

of the offense.”) (internal citations omitted); People v. Fierer, 124 Ill.2d 176, 124 Ill.Dec. 855, 529 N.E.2d
972, 979 (1988) (holding that the State need not prove that the given weapon was the one actually used in
order to make it admissible).

17 The Commonwealth refers to a single firearm and does not address that Luffey, in his testimony, referred to
two separate occasions when he viewed Holt with what he believed to be two different firearms.

18 The Concurrence suggests that we interpret Christine to mandate a “strict[ ] inference the weapon
introduced was the actual weapon used.” Concurring Op. at ––––. Respectfully, we do not affirm the
admission of the evidence based on an assessment of how strong the inference was; instead, we merely
hold that under the facts of the case, where Luffey testified that he was familiar with a .40 caliber firearm, the
Commonwealth satisfied its burden regarding that first occasion. We do not suggest that the Commonwealth's
initial burden requires a witness to supply some basis to determine that the weapon observed was of the

same caliber. See Oliver v. City of Pittsburgh, 608 Pa. 386, 11 A.3d 960, 966 (2011) (“[V]arious principles
governing judicial review protect against such slippage, including the axiom that the holding of a judicial
decision is to be read against its facts.”). Indeed, we note that on cross-examination the Commonwealth's
own firearms expert agreed that it would be difficult to identify from a glance the caliber of a weapon. N.T.,
11/8/2019, at 876. With respect to the second firearm, the Concurrence does not claim that Luffey's testimony
satisfies the Commonwealth's burden under the similar-weapon exception.

19 Holt was charged and convicted of violating section 6105(a)(1) of the Uniform Firearm Act, which provides that
a person who has been convicted of one of the statutory enumerated offenses shall not, inter alia, possess

or use a firearm in the Commonwealth. 18 Pa.C.S. § 6105(a)(1). He was also charged and convicted of
violating section 6106(a)(1) of the Uniform Firearm Act, which makes it a felony of the third degree for a
person to “carr[y] a firearm in any vehicle or ... concealed on or about his person, except in his place of abode

or fixed place of business, without a valid and lawfully issued license under this chapter[.]” 18 Pa.C.S.
§ 6106(a)(1).

20 Notably, Holt asserts that he is entitled to relief based on the test set forth in Commonwealth v. Collins,
which requires trial courts to consider “[1] whether the evidence of each of the offenses would be admissible
in a separate trial for the other; [2] whether such evidence is capable of separation by the jury so as to avoid
danger of confusion, and if the answers to these inquiries are in the affirmative; [3] whether the defendant

will be unduly prejudiced by the consolidation of offenses.” Commonwealth v. Collins, 550 Pa. 46, 703
A.2d 418, 422 (1997) (referring to the former versions of Rules 582 and 583 found at Rules 1127 and 1128)
(internal citations omitted).



However, Holt overlooks that Collins, which followed the approach set forth in Commonwealth v. Lark,
518 Pa. 290, 543 A.2d 491, 496-97 (1988), applies “[w]here the defendant moves to sever offenses not based
on the same act or transaction that have been consolidated in a single indictment or information, or opposes

joinder of separate indictments or informations[.]“ Collins and Lark each involved temporally distinct
criminal episodes. Presently, the charged offenses were based “on the same act or transaction,” and were
charged in a single criminal information. Therefore, the trial court's decision not to sever is subject only to
the prejudice component.

21 We agree with the Commonwealth that Holt's counsel's failure to raise the confrontation clause argument
before the trial court resulted in waiver of that aspect of his argument. This Court has long held that “[i]t is a
fundamental principle of appellate review that we will not reverse a judgment or decree on a theory that was

not presented to the trial court.” Commonwealth v. Bishop, 655 Pa. 270, 217 A.3d 833, 842 (2019) (quoting
Kimmel v. Somerset Cty. Comm'rs, 460 Pa. 381, 333 A.2d 777, 779 (1975)). At trial, Holt's counsel explicitly
objected to this evidence on the grounds that the statement was inadmissible hearsay and, alternatively,
that the evidence was overly prejudicial, pursuant to Pa.R.E. 403. N.T., 11/6/2019, at 448-49, 466-67, 475.
Counsel never mentioned Holt's rights under the confrontation clause.

22 The Commonwealth draws our attention to additional facts not cited by the trial court, namely that Luffey
testified that Cain asked Luffey for $100 to help Holt. N.T., 11/6/2019, at 430.

23 “According to U.S. Census Bureau records, 2.6% of Westmoreland County is African American.” Holt's Brief
at 48 n.22.

24 The jury entered the guilty verdict one hour after it began deliberations, and a verdict of death two days later
after less than two hours of deliberation. Holt's Brief at 14.
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