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QUATTLEBAUM, Circuit Judge:

A Virginia jury convicted Cameron Crockett of involuntary manslaughter after his

car crashed into a tree killing the front seat passenger. To reach this result, the jury 

concluded that Crockett was driving under the influence at the time of the crash. Crockett

subsequently sought post-conviction relief in Virginia state court, claiming ineffective 

assistance of counsel. Crockett, who insisted he was not wearing a seatbelt at the time of

the accident, asserted that his lawyer failed to investigate evidence of the operation and use

of the driver’s seatbelt. He claimed that a proper investigation would have revealed the

driver’s seatbelt was used at the time of the accident, meaning he could not have been the

driver. The Virginia courts disagreed. Ultimately, the Supreme Court of Virginia, after 

considering the full record, held that, although the counsel’s performance fell below the

standard of care, that failure did not prejudice Crockett.

In response, Crockett brought a federal habeas petition under 28 U.S.C. § 2254 

making essentially the same arguments. In doing so, he confronts an extraordinary standard 

of review. The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) 

precludes a federal court from granting habeas relief on a claim decided on the merits in a

state court unless it determines the state court’s decision was contrary to, or involved an

unreasonable application of, clearly established federal law or was based on an

unreasonable determination of the facts in light of the record evidence. That standard of

review proves fatal to Crockett’s habeas claims. While one might reasonably come to a 

different conclusion than the Supreme Court of Virginia, the court’s decision was far from
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unreasonable. Accordingly, we affirm the district court’s denial of Crockett’s § 2254

petition.

I.

A. The Accident

Late on the night of December 28, 2008, Crockett’s 1998 Honda Accord two-door

coupe crashed into a tree after accelerating down Wolfsnare Road in Virginia Beach, 

Virginia. One person walking on Wolfsnare Road witnessed the crash. Several neighbors 

heard sounds from the impending accident, notified the police and rushed to the accident

scene. Officers arrived within minutes. They found Crockett’s best friend, Jack Korte, dead 

in the front passenger seat area. They found Crockett unconscious, with his upper body in 

the backseat area, while his legs and feet were in the front of the car over a collapsed front 

seat. No one remembered Crockett wearing a seatbelt. No one saw anyone else in the car 

or observed anyone leaving the scene. Crockett was intoxicated.

B. The Trial

The Commonwealth of Virginia charged Crockett with involuntary manslaughter.1 

At trial, Crockett claimed he was not the driver. Instead, he maintained that another friend, 

Jacob Palmer, was driving when the car crashed. Crockett said he and Korte were together 

earlier that night drinking. They met up with Palmer at a party at an apartment some two 

or so miles from the accident site. At the party, all three made plans to smoke marijuana,

1 The Commonwealth initially charged Crockett with aggravated involuntary 
manslaughter. A jury found him not guilty of aggravated involuntary manslaughter but 
guilty of a lesser included offense. However, after the jury could not agree on a sentence, 
the court declared a mistrial. We thus focus on Crockett’s second trial.
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but they did not have any cigarette rolling papers which are commonly associated with the

use of marijuana. So, they decided to go to a store to buy some. Crockett insisted he knew

that he was too drunk to drive, so he gave his keys to Palmer. Crockett said he sat in the

back seat and let Korte take the front seat because Korte was “[a] bit taller.” J.A. 736, 762.

He also said he let one of his friends—he could not remember which one—borrow one of

his jackets from the car.

Consistent with Crockett’s version of the events, one of the party hosts testified that

Palmer asked him if he needed anything from the store. After that, the host said he did not

see Crockett, Palmer or Korte for about an hour. Another party guest said she recalled that

Palmer disappeared for a period of time but remembered him coming back later. The guest

said Palmer was breathing heavily and asking if anyone had heard from Crockett and Korte.

Crockett also relied on evidence from the first responders and witnesses. Police

officers found and photographed Crockett’s jacket on the ground behind the car at the

accident scene. The officers also noted in their police report that Crockett was the front

seat driver. And, although witnesses and officers testified that they did not see him wearing

a seatbelt or recall him to have been wearing a seatbelt, the report indicated he was belted.

But the officers and the emergency medical personnel testified that Crockett did not exhibit

signs of injuries from either a seatbelt or an airbag. Finally, the officers and witnesses found

the driver’s side window open- :ither rolled down or broken— providing, according to

Crockett, a way for Palmer to exit the car.

In summary, Crockett attempted to establish reasonable doubt by maintaining that 

Palmer was driving and wearing a seatbelt, undermining witnesses’ testimony who placed

4
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Crockett’s body closer to the driver’s seat in terms of orientation, questioning police efforts

to analyze the driver’s side of the Vehicle for blood and DNA and showing that Crockett

was sitting unbelted in the backseat.

In contrast, the Commonwealth focused on the fact that only Crockett and Korte

were found at the scene. It also emphasized that, although witnesses and police arrived at

the scene within minutes, no one saw anyone around the vehicle or fleeing the area. Finally,

the Commonwealth pointed out that after the crash, the car was wrapped around a tree and

severely damaged. The airbags deployed and the front seat collapsed. And Crockett was

lying unconscious with his feet under the steering wheel and his body across the collapsed

front seat. The Commonwealth argued there was not enough time before witnesses and

first responders arrived for a mystery driver to collect himself after such a violent crash,

disentangle himself from the damaged vehicle and the occupants in it, exit the vehicle and

then flee from the scene.

The jury found Crockett guilty of involuntary manslaughter and recommended a

five-year sentence. But Crockett, rather than appearing for his sentencing hearing, 

absconded to Guatemala. As a result, he faced an additional felony charge.

Crockett later obtained new counsel, who moved to test the Honda’s seatbelt in

preparation for other potential charges related to the incident. The trial court granted that

motion. Then, at sentencing for the involuntary manslaughter conviction and abscondment

offense, Crockett moved for a new trial based on alleged newly discovered evidence that

showed he was not the driver. In support of the motion, Crockett submitted a report of

retained expert David Pape, Ph.D., P.E. (“Pape Report”) which concluded that one section

5
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of the driver’s seatbelt webbing had “cupping” consistent with occupant forces during a 

collision. Cupping generally means a wavy appearance that, in a very general sense, can

result from the stresses on a belt from sudden movements of a belted-occupant’s body

during an accident. According to the Pape Report, the cupping “suggested that the seatbelt

was being worn by the driver at the time of the collision.” J.A. 1608. In other words: “If

the seat belt was not in use during the collision one would not expect this cupping.” J.A. 

1609. Based on the testimony of witnesses who saw him after the crash, his position in the

car and his lack of injuries consistent with wearing a seat belt, Crockett claimed he was not

belted. According to Crockett, this proved he was not the driver. In addition, Crockett

called a classmate of Palmer’s who testified she overheard Palmer say “I just got free. .. .

I thought I killed them both.” J.A. 1167.

The Commonwealth responded that the police report’s references to the driver and

the seat belt had long been available and known. Therefore, it argued the evidence on which

Crockett’s motion was based was not new and was previously available to pursue.

The trial court denied Crockett’s motion for a new trial. It explained that the

evidence introduced could have been pursued at trial. In fact, the court recognized that,

although he was available, neither party elected to call Palmer during the guilt phase. As a

result, neither his testimony nor that of any witnesses who could have been called in

response for impeachment purposes was presented to the jury. The court also held that, in

light of all the evidence presented, the evidence offered by Crockett in support of his

motion would not produce a different result.

6
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The trial court then imposed the jury’s verdict of five years for the involuntary 

manslaughter conviction. And after Crockett pleaded guilty to the felony failure to appear, 

the court imposed a five-year sentence for that charge, suspending two of those years

conditioned on good behavior under supervised probation. Thus, the trial court imposed an

active sentence of eight years.

C. Direct Appeal

Crockett appealed his conviction, including the denial of his motion for a new trial,

to the Court of Appeals of Virginia. In affirming the denial of the motion for a new trial

based on newly discovered evidence, the court agreed that the expert opinion about the

seatbelt mechanism could have been secured for use at trial in the exercise of reasonable

diligence. Further, the Court of Appeals noted that the Pape Report only “suggests” that

the driver’s seatbelt was in use at the time of the accident. J.A. 1245. As for the claim that

witnesses heard Palmer say he was the driver, the court found that the trial judge did not

abuse his discretion in ruling that the evidence was unlikely to produce an opposite result

at another trial. The full court denied Crockett’s petition for rehearing en banc and the

Supreme Court of Virginia denied Crockett’s petition for appeal and petition for rehearing

as well.

D. State Habeas Proceedings

After his unsuccessful appeal, Crockett filed, pro se, an extensive writ of habeas

corpus in Virginia state court. Among his arguments, Crockett contended that his trial

counsel provided ineffective assistance by failing to investigate and present exculpatory

7
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evidence pertaining to the driver’s side seatbelt mechanism.2 In support of this claim, 

Crockett presented the Pape Report. In addition, Crockett introduced an email exchange 

between Pape and Crockett’s uncle. In that exchange, Pape told Crockett’s uncle that he 

would be comfortable adding that the conclusions were accurate to a reasonable degree of 

engineering certainty at the time of the inspection. Crockett introduced an affidavit from

an investigator who worked with Crockett’s counsel. The investigator testified that he

urged counsel to test the seat belt, that trial counsel agreed that testing the belt was

important, but that the testing just fell through the cracks. Crockett also introduced the

affidavit of a consulting engineer who testified that trial counsel had retained him in

Crockett’s case. The engineer said he recommended that counsel have the seat belt tested

and he told counsel that, to a reasonable degree of engineering certainty, Crockett could 

not have ended up in the position he was found in the car on the night of the accident had 

he been the belted driver. Finally, Crockett introduced affidavits from two of the trial jurors 

who generally testified that they would not have found Crockett guilty had they seen the

seatbelt information.

In response, the Commonwealth introduced an affidavit from Crockett’s trial

counsel who explained that whether the driver was belted was discussed at various times

2 Crockett also argued that (1) police violated Miranda v. Arizona, 384 U.S. 436 
(1966), and trial counsel failed to adequately investigate and present his motion to suppress 
statements on that ground; (2) Crockett’s statements were involuntary and trial counsel 
failed to adequately investigate and present his motion to suppress statements on that 
ground; (3) counsel failed to interview and call Jacob Palmer and others as witnesses; (4) 
sentencing counsel failed to preserve Crockett’s post-verdict challenge under Brady v. 
Maryland, 373 U.S. 83 (1963), and the Commonwealth violated Brady by suppressing 
favorable evidence; and (5) Crockett was actually innocent.

8
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and that he “neither ignored it nor rejected it as out of hand.” J.A. 1808. Ultimately, he

decided not to test the seat belt for several strategic reasons, including concerns about the

admissibility of accident reconstruction evidence in Virginia, the potential unfavorable

results of any such testing and the risk that pursuing the testimony might open the door to

even more damaging evidence against Crockett.

In considering the ineffective assistance of counsel claims, the state court applied

Strickland v. Washington, 466 U.S. 668 (1984). The court explained Crockett had the

burden of showing both that his attorney’s performance was deficient and that he was

prejudiced as a result. The court found it significant that Crockett “failed to proffer any 

expert opinion explaining the manner of injuries one would expect to find as a consequence

of the use of a seatbelt in a collision.” J.A. 1842. It added, “[i]n the absence of such opinion,

his argument that [the] analysis of the seatbelt indicated its use at the time of the collision,

standing alone, is meaningless.” J.A. 1842. The court indicated that this failure was fatal

to his claim of ineffective assistance of counsel. The court also discussed how trial

counsel’s determinations and trial decisions were not unreasonable. It denied the petition,

concluding that Crockett failed to demonstrate both deficient performance of counsel and

prejudice required under Strickland.

Crockett appealed ultimately to the Supreme Court of Virginia. After reviewing the

record, that court concluded:

[Tjhere is no reasonable probability, based on this record, that a reasonable 
jury would have believed [Palmer] was the belted driver of the car, that 
during the crash Crockett, who claimed he was sitting in the backseat, was 
thrown on top of [Palmer] and the driver’s seat, landing on his back with his 
feet near the steering wheel and his head in the rear of the car, or that after

9
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the impact during the approximately thirty seconds to one minute before 
witnesses arrived at the wrecked car, [Palmer] managed to unbuckle his 
seatbelt and extricate himself from under Crockett and from the wrecked car 
and slip away into the woods, unnoticed by the crowd, and then return, on 
foot and unscathed, to a party some distance away that Crockett, Korte, and 
[Palmer] had attended earlier in the evening. There is therefore no reasonable 
probability that, absent Crockett’s statements, the fact finder could have had 
a reasonable doubt as to whether Crockett was the driver of the car that 
crashed.

J.A 1856.

Specifically concerning Crockett’s claim about the driver’s seatbelt, the court

concluded that counsel was deficient. The court noted:

The record, including Crockett’s habeas exhibits, demonstrates that although 
counsel pursued the possibility of obtaining an expert to inspect and test the 
seatbelt in hopes of presenting the expert’s testimony at trial to support the 
theory that the driver was belted while Crockett, according to witnesses, was 
not, counsel ultimately elected not to pursue this evidence. Counsel claimed 
he made this decision because the expert was unavailable and because he was 
concerned any such evidence might be inadmissible accident reconstruction 
evidence. However, the affidavits of disinterested witnesses, Alan Donker, 
counsel’s investigator, and Paul Lewis, Jr., a biomedical engineer, show that 
for unknown reasons, counsel simply failed to follow-up with Lewis to have 
the seatbelt examined before Crockett’s second trial.

J.A. 1858. However, “[notwithstanding counsel’s deficient representation,” the court

concluded that Crockett “failed to establish prejudice under Strickland” J.A. 1858. The

court determined that the Pape Report “only ‘suggested]’ the driver’s seatbelt was in use

at the time of the crash based on ‘cupping’ on the belt.” J.A. 1858 (alteration in original).

Thus, based on the report, “it cannot be said there is a reasonable probability that the result

of the proceeding would have been different had this evidence been obtained and admitted

before the jury.” J.A. 1858-59. Ultimately, the Supreme Court of Virginia disagreed with

10
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the habeas court on the sufficiency of counsel’s representation. But it nevertheless affirmed

the denial of the habeas petition, concluding Crockett was unable to establish prejudice.

E. Federal Habeas Proceedings

Next, Crockett filed a pro se 28 U.S.C. § 2254 petition in the Eastern District of

Virginia. Crockett again argued trial counsel was ineffective for failing to investigate and 

present evidence involving the driver’s seatbelt mechanism.3 Crockett argued that the state

court’s prejudice ruling was based on an unreasonable determination of the facts and

overlooked the substance of the Pape Report and findings, and that any concerns about the

certainty of the report should have been resolved only after an evidentiary hearing.

The district court denied the § 2254 petition. In addressing Crockett’s claim for

ineffective assistance of counsel relating to the seatbelt issue, the district court denied relief

based on the absence of prejudice under Strickland. The court concluded it was not

reasonably likely that the Pape Report would outweigh the other evidence of Crockett’s

guilt presented at trial. The court determined that the evidence of Crockett’s guilt was

overwhelming, explaining that none of the witnesses—most of whom arrived at the vehicle

3 Crockett pressed eight grounds before the district court: (1) Crockett is actually 
innocent; (2) trial counsel was ineffective for failing to investigate and present evidence 
involving the driver’s seatbelt mechanism; (3) Crockett’s Miranda rights were violated 
when police interrogated him in a custodial setting without advising him of his rights 
against self-incrimination; (4) Crockett’s statements to the police were involuntary; (5) the 
Commonwealth violated Brady v. Maryland by suppressing exculpatory evidence; (6) the 
cumulative effect of the Brady violations and of the ineffective assistance of counsel 
deprived Crockett of a fair trial; (7) the Commonwealth violated Batson v. Kentucky, 476 
U.S. 79 (1986), by striking two African-American women from the venire; and (8) the 
prosecuting attorney had a conflict of interest that violated Crockett’s constitutional right 
to a fair trial. However, this Court granted a certificate of appealability only for the 
ineffective assistance of counsel claim based on the seatbelt evidence.

11
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within just a few minutes of the crash—saw a third person exit the vehicle or flee the scene.

And although the evidence presented at trial suggested no one observed Crockett wearing 

a seatbelt, no evidence conclusively showed he was not wearing a seatbelt at the time of 

the incident either. In sum, the court held that it is not reasonably likely that the result

would have been different as required by Strickland. Even so, the court admitted that it

“does not doubt that evidence regarding the use of the driver’s seatbelt would have been

relevant at trial.” J.A. 2165.

Crockett timely appealed. We have appellate jurisdiction over final decisions

pursuant to 28 U.S.C. § 1291. But Crockett may not appeal the dismissal of his § 2254 

petition “[ujnless a circuit justice or judge issues a certificate of appealability.” See 28 

U.S.C. § 2253(c)(1)(A). We granted a certificate of appealability on a single issue: Whether 

Crockett established that he was prejudiced by counsel’s failure to investigate and present 

evidence about the driver’s seatbelt mechanism and, if not, whether he was entitled to an

evidentiary hearing on the issue. ECF No. 20.4

4 Crockett was released from active incarceration in May 2019 to serve a two-year 
period of supervised probation (ECF No.5). This raises two issues that we address before 
turning to the merits of Crockett’s appeal. The first is mootness. The case is not moot 
because the existence of certain “collateral consequences” to the petitioner’s conviction 
prevent a habeas petition from becoming moot. Plymail v. Mirandy, 8 F.4th 308, 315 (4th 
Cir. 2021). The second is whether Crockett is “in custody” as required by § 2254. The 
statute only requires that Crockett be in custody at the time the § 2254 was filed, which he 
was, so his release from custody does not bar our review under § 2254. See Plymail, 8 F.4th 
at 314.

!
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II.

On appeal, Crockett argues the Supreme Court of Virginia unreasonably applied

Strickland in its prejudice analysis by not considering the totality of the evidence and

minimizing the Pape Report. He insists the evidence demonstrated that the driver of the car

was wearing a seatbelt, while Crockett was found, unbelted, and primarily in the backseat. 

Crockett argues that, had such evidence been admitted, it was “reasonably likely that at

least one juror would have found reasonable doubt as to whether Mr. Crockett was the

driver.” Appellant’s Br. 27. Alternatively, Crockett asks us to remand to the district court

for an evidentiary hearing to assess the prejudicial effect of trial counsel’s failure to

investigate the seatbelt mechanism.

A. Standard of Review

We review the district court’s decision on a federal habeas petition de novo. Nicolas

v. Attorney Gen. of Md., 820 F.3d 124, 129-30 (4th Cir. 2016). That requires us to review 

Crockett’s appeal through the lens of AEDPA and Strickland. See Wood v. Stirling, 27 

F.4th 269, 276 (4th Cir. '2022).

Under AEDPA, federal courts may consider a state prisoner’s habeas petition that

asserts he is in custody in violation of the Constitution or the laws of the United States. 28

U.S.C. § 2254(a). Because such claims implicate concerns about federalism and comity, 

the standard for such claims is exceedingly high. See Burt v. Titlow, 571 U.S. 12,19 (2013). 

Where a state court has previously ruled on the alleged wrongful conviction, as has 

happened in this case, concerns of comity and federalism “reach their apex.” Valentino v.

Clarke, 972 F. 3d. 560, 575 (4th Cir. 2020).

13
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When a state prisoner’s claim has already been adjudicated on its merits, § 2254 

restricts federal habeas relief to limited circumstances. One avenue is § 2254(d)(1). Under 

it, the prisoner must show that the state court’s determination “resulted in a decision that

was contrary to, or involved an unreasonable application of, clearly established Federal

law, as determined by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1).

As the Supreme Court has explained:

[A] state-court decision can involve an “unreasonable application” of [the 
Supreme] Court’s clearly established precedent in two ways. First, a state- 
court decision involves an unreasonable application ... if the state court 
identifies the correct governing legal rule . . . blit unreasonably applies it to 
the facts of the particular state prisoner’s case. Second ... if the state court 
either unreasonably extends a legal principle from [the Supreme Court’s] 
precedent to a new context where it should not apply or unreasonably refuses 
to extend that principle to a new context where it should apply.

Williams v. Taylor, 529 U.S. 362, 407 (2000) (O’Connor, J., delivering the majority

opinion with respect to Part II). For the purposes of § 2254(d)(1), to be “unreasonable,” the

state court’s application of that law must be “objectively unreasonable,” not simply 

incorrect. Owens v. Stirling, 967 F.3d 396, 411 (4th Cir. 2020). Federal courts owe state

tribunals “significant deference” with respect to “their determination that a state prisoner

isn’t entitled to habeas relief.” Id.

The other avenue of relief is § 2254(d)(2). Under it, the prisoner must show the state

court proceedings “resulted in a decision that was based on an unreasonable determination

of the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C.

§ 2254(d)(2). That means the “federal court must conclude not only that the state court’s

determination was wrong, but that it was unreasonable in light of the evidence presented,

14
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that is, it is not ‘debatable among jurists of reason.’” Merzbacher v. Shearin, 706 F.3d 356,

368 (4th Cir. 2013) (emphasis in original) (internal citation omitted). The Supreme Court

has noted that this “unreasonable” reference under AEDPA is a “substantially higher

threshold” and a more demanding standard than prior standards for granting federal habeas

relief. See Schriro v. Landrigan, 550 U.S. 465, 473-74 (2007). Additionally, AEDPA

requires federal habeas courts to presume the correctness of the state courts’ factual

findings unless applicants rebut this presumption with “clear and convincing

evidence.” See 28 U.S.C. § 2254(e)(1); Schriro, 550 U.S. at 473-74.

The Supreme Court has provided clear guidance on the difficulty satisfying either 

prong of § 2254(d). “Section 2254(d) reflects the view that habeas corpus is a ‘guard

against extreme malfunctions in the state criminal justice systems,’ not a substitute for

ordinary error correction through appeal.” Harrington v. Richter, 562 U.S. 86, 102-03

(2011) (internal citation omitted). To obtain habeas relief from a federal court, “a state

prisoner must show that the state court’s ruling on the claim being presented in federal

court was so lacking in justification that there was an error well understood and

comprehended in existing law beyond any possibility for fairminded disagreement.” Id. at

103. The Supreme Court has stated, “[i]t bears repeating that even a strong case for relief

does not mean the state court’s contrary conclusion was unreasonable.” Id. at 102. It is hard

to overstate the difficulty of the burden that must be met. As the Supreme Court explained:

“If this standard is difficult to meet, that is because it was meant to be.” Id.

But because Crockett’s § 2254 claim alleges ineffective assistance of counsel, his

burden is even steeper. When a state prisoner seeks § 2254 relief for ineffective assistance

15
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of counsel, we apply the “highly deferential” Strickland standard. Owens, 967 F.3d at 412.

In Strickland, the Supreme Court offered its well-known explanation of the Sixth

Amendment’s guarantee to an accused the assistance of counsel for his defense. The

guarantee supports ensuring criminal defendants get a fair trial and in doing so

acknowledges that an accused’s attorney can make unprofessional errors so serious that

they undermine the adversarial process as well as the constitutional guarantee. See 466 U.S.

at 686-89; see also Valentino, 972 F.3d at 579-80 (explaining Strickland). In Strickland,

the Supreme Court set forth a two-part test to evaluate ineffective assistance of counsel

claims. First, the petitioner must show counsel’s performance was deficient and fell below

an objective standard of reasonableness. See Strickland, 466 U.S. at 687-88. Second, the

petitioner must show prejudice, meaning “there is a reasonable probability that, but for

counsel’s unprofessional errors, the result of the proceeding would have been different. A

reasonable probability is a probability sufficient to undermine confidence in the outcome.”

Id. at 694. Counsel gets the strong presumption that he or she rendered “adequate assistance

and made all significant decisions in the exercise of reasonable professional judgment.”

Burt, 571 U.S. at 22 (quoting Strickland, 466 U.S. at 690).

“AEDPA and Strickland thus provide ‘dual and overlapping’ lenses of deference,

which we apply ‘simultaneously rather than sequentially.’” Owens, 967 F.3d at 411. “This

double-deference standard effectively cabins our review to a determination of ‘whether

there is any reasonable argument that counsel satisfied Strickland's deferential standard.’”

Morva v. Zook, 821 F.3d 517, 528 (4th Cir. 2016).

With these principles in mind, we turn to Crockett’s claim.

16
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B. 28 U.S.C. §2254(d)(1)

Crockett argues that the Supreme Court of Virginia failed to apply the totality of the

evidence standard of Strickland resulting in “a decision that was contrary to, or involved

an unreasonable application of, clearly established Federal law, as determined by the 

Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1). Thus, we review the

Supreme Court of Virginia’s application of Strickland as it pertains to counsel’s failure to

investigate and present evidence related to the driver’s seatbelt.

After correctly outlining the two prongs of the Strickland test, the Supreme Court 

of Virginia applied the law to Crockett’s claim. It found that Crockett met his burden of 

showing deficient representation by his trial counsel. But it held that Crockett “failed to

establish prejudice under Strickland.” J.A. 1858. In explaining that decision, the court

focused on the primary evidence on which Crockett’s petition was based: the Pape Report. 

It noted that the report merely suggested]’ the driver’s seatbelt was in use at the time of

the crash.” J.A. 1858 (alteration in original). Because of that, the court held that “it cannot

be said there is a reasonable probability that the result of the proceeding would have been

different had this evidence been obtained and admitted before the jury.” J.A. 1858-59.

Crockett disagrees with the court’s analysis. And arguably, reasonable jurists could 

have agreed with Crockett. See Valentino, 972 F.3d at 583. But that, of course, is not our

standard. AEDPA requires much more. AEDPA requires an “extreme malfunction [] in the 

state criminal justice system[],” Harrington, 562 U.S. at 102, such as a decision “so lacking 

in justification that there was an error well understood and comprehended in existing law 

beyond any possibility for fairminded disagreement.” Id. at 103. That is not what we have
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here. To the contrary, the Supreme Court of Virginia based its decision, in part, on the less 

than conclusive language Pape used in his report.5

But the court did not stop there. It also evaluated the persuasiveness of Crockett’s

theory that Palmer was driving the car. As described above, the court determined there was

no possibility that a reasonable jury would believe that Palmer—after a violent crash in

which Korte was killed, Crockett was knocked unconscious, the front seat collapsed and

Crockett landed on top of the collapsed front seat—would be able to disentangle himself

from the seat and Crockett, exit the car and not be noticed by any of the witnesses. While

Crockett disagrees with this analysis as well, the court based its decision on a full

assessment of evidence presented at Crockett’s trial. One could certainly come to a

different conclusion. But the conclusion reached by the Supreme Court was not

unreasonable.

5 While not presented to us, the Pape Report would likely have led to a bevy of 
questions. For example, were there other potential causes of the cupping? Were those 
causes ruled out? Is there other evidence, besides cupping, that would suggest whether or 
not the seat belt was being worn at the time of the accident? What testing was actually 
done? How much or how little of the belt was tested? What was the methodology of that 
testing? Has the methodology been peer reviewed? What is the potential rate of error of 
Pape’s conclusions? Did the failure of the police to maintain and preserve the evidence 
compromise the testing? If Crockett introduced expert testimony about the seatbelt, surely 
the Commonwealth could have done the same, and if so, whose expert would have been 
more persuasive? And so on. Perhaps these questions would have been answered favorably 
to Crockett. Or perhaps not. Neither these questions nor the answers to them are necessary 
to our conclusions. They simply illustrate that expert testimony is not necessarily the silver 
bullet Crockett suggests. And at the same time, they also highlight the sort of issues 
Crockett’s trial counsel was dealing with at the ground level as he decided whether to 
pursue the testimony in the first place.
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Undeterred, Crockett advances another argument. He insists that the Supreme Court

of Virginia did not consider the totality of the evidence-—specifically, additional evidence

that would have driven home “the significance of the belted driver.” Appellant’s Br. 42.

For example, he claims the court did not consider how jurors would have reacted to

testimony from an expert engineer that Crockett’s position in the car was inconsistent with

him being the belted driver.

First, it is important to accurately frame this argument. To the extent Crockett

attempts to make Strickland's reference to the “totality of the evidence” into a third prong

of Strickland, we reject the invitation. “[TJotality of the evidence” is a part of the prejudice

analysis whereby a court considers the “broad evidentiary picture before the jury.” See

Valentino, 972 F.3d at 583; Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011).

Second, even considering this additional argument regarding prejudice, Crockett’s

claim fails. Contrary to Crockett’s assertions, the Supreme Court of Virginia considered all

the evidence. It specified that Crockett filed over 400 exhibits and stated that it considered

the “pleadings [related to the habeas petition] and the record in Crockett’s manslaughter

case.” See J.A. 1852-53.

What’s more, under AEDPA, a state court need not refer to each piece of a

petitioner’s evidence. See generally Moore v. Hardee, 723 F.3d 488, 499 (4th Cir. 2013).

The opposite is true. The deference required under AEDPA means that if the state court

offers a conclusion on the “prejudice question without articulating its reasoning supporting

that conclusion, we must determine what arguments or theories . . . could have supported

the state court’s determination that [petitioner] failed to show prejudice.” Shinn v. Kayer,
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141 S. Ct. 517, 524 (2020) (ellipsis in original) (internal quotation marks omitted). Indeed,

“we must assess whether fairminded jurists could disagree on the correctness of the state

court’s decision if based on one of those arguments or theories.” Id. (internal quotation

marks omitted); see also Cullen v. Pinholster, 563 U.S. 170, 187 (2011) (“Section 2254(d)

applies even where there has been a summary denial.”). For example, although it did not

expressly rely on this information, the court recounted Crockett’s own statements to

officers following the accident. He asked one officer “I mean did I hit someone or I mean?”

J.A. 1853. He also initially denied anyone else was in the car. And after finally admitting 

Korte was in the car and being told he died, Crockett responded, “That figures.” J.A. 489.

This evidence, which is certainly damaging to Crockett, could be considered if the Supreme 

Court of Virginia failed to adequately explain its reasoning. But because it provided an

explanation—and a reasonable one at that—we need not fill any gaps here.

For those reasons, we reject Crockett’s argument that state court failed to consider

the totality of the evidence.

C. 28 U.S.C. § 2254(d)(2)

Crockett also maintains that the Supreme Court of Virginia’s Strickland prejudice 

analysis, in particular the court’s discussion of the Pape Report, rested on an “unreasonable

determination of the facts in light of the evidence” under 28 U.S.C. § 2254(d)(2). Crockett 

argues that the court improperly discounted the report by focusing on the term “suggested”

when referring to the use of the driver’s seatbelt at the time of the collision. See J.A. 1858

(quoting J.A. 1607).
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Even though Crockett frames his argument differently, this is essentially the same

argument he made under § 2254(d)(1). So, we need not repeat that analysis. The Supreme

Court of Virginia did not discount or mischaracterize the report. It simply did not find it

persuasive in light of all of the other evidence. For basically the same reasons discussed

above, Crockett failed to meet his burden under § 2254(d)(2).

III.

AEDPA’s demanding standard is rooted in the principles of comity and federalism

embedded in our constitutional system of government. In that system, state governments,

including their judicial branches, deserve federal courts’ respect and deference. In light of

the deferential standard upon which we review the state court’s adjudication, for the

reasons set forth above, we affirm the district court’s dismissal of Crockett’s § 2254

petition and denial of Crockett’s request for an evidentiary hearing.6

AFFIRMED

6 We also reject Crockett’s alternative plea for an evidentiary hearing in the district 
court. We review a district court’s decision not to hold an evidentiary hearing in a 
postconviction proceeding for abuse of discretion. See Gordon v. Braxton, 780 F.3d 196, 
204 (4th Cir. 2015). “Although state prisoners may sometimes submit new evidence in 
federal court, AEDPA’s statutory scheme is designed to strongly discourage them from 
doing so.” Cullen, 563 U.S. at 186. The district court denied Crockett’s request for a 
hearing, concluding that the substance of the newly identified evidence did not outweigh 
the substantial and compelling evidence of Crockett’s guilt. In so concluding the district 
court cited Schriro v. Landrigan, 550 U.S. 465, 474 (2007), which confirms that the 
deferential standards of § 2254 must be considered when deciding whether an evidentiary 
hearing is appropriate. In Schriro, the Supreme Court held that “[i]t follows that if the 
record refutes the applicant’s factual allegations or otherwise precludes habeas relief, a 
district court is not required to hold an evidentiary hearing.” Id. In light of the evidence 
and the records before the district court, we find no abuse of discretion in the district court’s 
decision to deny the motion for an evidentiary hearing.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division

CAMERON PAUL CROCKETT,

Petitioner,

Civil Action No. 3:I8CV139v.

HAROLD W. CLARKE,

Respondent.

FINAL ORDER

For the reasons stated in the accompanying Memorandum Opinion, the Court:

1. GRANTS Respondent's Motion to Dismiss (ECF No. 13);

2. DISMISSES Crockett’s § 2254 Petition (ECF No. 1) and the Amendment to § 2254 
Petition (ECF No. 6);

3. DENIES Crockett’s Motion for Discovery (ECF No. 1-1, at 142-152) and 
Supplemental Motion for Discovery (ECF No. 7)

DENIES Crockett’s request for an evidentiary hearing for all claims in the instant 
§ 2254 Petition (see, e.g., ECF No. 8; ECF No. 19, at 2-3);

OVERRULES Crockett’s Objection (ECF No. 24) and DISMISSES AS MOOT his 
Motion to Return Case (ECF No. 24); and

DISMISSES Crockett’s claims and this action.

An appeal may not be taken from the final order in a § 2254 proceeding unless a judge 

issues a certificate of appealability (“COA”). 28 U.S.C. § 2253(c)(t )(A). A COA will not issue 

unless a prisoner makes “a substantial showing of the denial of a constitutional right.” 28 U.S.C.

§ 2253(c)(2). This requirement is satisfied only when “reasonable jurists could debate whether (or 

for that matter, agree that) the petition should have been resolved in a different manner or that the 

issues presented were ‘adequate to deserve encouragement to proceed further.’” Slack v. McDaniel, 

529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)). No law or

4.

5.

6.
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evidence suggests that Crockett is entitled to further consideration in this matter. A certificate of 

appealability will therefore be DENIED.

Should Crockett desire to appeal, a written notice of appeal must be filed with the Clerk of 

the Court within thirty (30) days of the date of entry hereof. Failure to file a notice of appeal within 

that period may result in the loss of the right to appeal.

Let the Clerk send the Memorandum Opinion and this Final Order to counsel of record and 

to Crockett at his address of record.

It is SO ORDERED.

M. Hanffi L^Llf
United States District Judge

Date: fVWcfi 
Richmond, Virginia
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division

CAMERON PAUL CROCKETT,

Petitioner,

Civil Action No. 3:18CV139v.

HAROLD W. CLARKE,

Respondent.

MEMORANDUM OPINION

Cameron Paul Crockett, a Virginia state prisoner proceeding pro se, brings this petition

pursuant to 28 U.S.C. § 2254 (“§ 2254 Petition,” ECF No. 1; “Amendment to § 2254 Petition,”

ECF No. 6)1 challenging his conviction in the Circuit Court for the City of Virginia Beach, 

Virginia (“Circuit Court”). Crockett argues that he is entitled to relief on the following grounds:.2

“Crockett is actually innocent.” (§ 2254 Pet. 5.)Claim One:

“Trial counsel was ineffective for failing to investigate and present 
evidence involving the driver’s seatbelt mechanism.” (Id. at 7.)

Claim Three: “Crockett’s Miranda^] rights were violated when police interrogated him 
in a custodial setting without advising him of his rights against self­
incrimination.” (Id. at 8.)

Claim Two:

l Crockett filed his Amendment to § 2254 Petition within twenty-one days of the date of 
service of his § 2254 Petition, which was within the period of time in which he was permitted to 
amend as a matter of course. See Fed. R. Civ. P. 15(a)(1). When Crockett filed his Amendment 
to § 2254 Petition, Respondent had not yet filed his Motion to Dismiss, and Respondent’s 
subsequent Motion to Dismiss addressed the claims in the § 2254 Petition and in the Amendment 
to § 2254 Petition. In addition to filing his § 2254 Petition and Amendment to § 2254 Petition, 
Crockett filed a Memorandum in Support of his § 2254 Petition. (ECF No. 1-1, at 1-156.)

2 The Court employs the pagination assigned by the CM/ECF docketing system for 
citations to Crockett’s submissions. The Court corrects the spelling, punctuation, and 
capitalization in the quotations from Crockett’s submissions. Additionally, the Court omits the 
emphasis in the quotations from these submissions.

3 Miranda v. Arizona, 384 U.S. 436 (1966).
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Claim Four: “Crockett’s statements to police were involuntary.” {Id. at 10.)

Claim Five: “The Commonwealth violated Brady v. Maryland, 373 U.S. 83 (1963), by 
suppressing exculpatory evidence.” {Id. at 12.)

Claim Six: “The cumulative effect of the Commonwealth’s Brady violations and of 
the ineffective assistance of counsel Crockett received at trial deprived 
him of a fair trial.” {Id. at 14.)

Claim Seven: “The Commonwealth violated Batson v. Kentucky, 476 U.S. 79 (1986), by 
striking two African-American women from the venire.” (Id. at 16.)

Claim Eight: “Crockett’s prosecuting attorney harbored a conflict of interest that 
violated [Crockett’s] federal constitutional right to a fair trial by an 
impartial prosecution.” (Amendment to § 2254 Pet. 5.)

Respondent filed a Motion to Dismiss, asserting, inter alia, that Crockett’s claims are

procedurally defaulted and lack merit. (ECF No. 13.) Crockett filed a Response (ECF No. 19)

and a Corrected Response (ECF No. 20). For the reasons set forth below, Respondent’s Motion

to Dismiss (ECF No. 13) will be GRANTED, Crockett’s § 2254 Petition (ECF No. 1) will be

DENIED, and the Amendment to § 2254 Petition (ECF No. 6) will be DISMISSED because

Crockett’s claims are procedurally defaulted and without merit.

I. Procedural History

On May 26, 2011, a jury convicted Crockett of involuntary manslaughter. (ECF No. 15-

1, at 1.) However, on May 27, 2011, the Circuit Court declared a mistrial because the jury could

not agree on Crockett’s punishment during the penalty phase of the trial. {Id. at 2.) On March 1,

2012, a second jury convicted Crockett of involuntary manslaughter. (ECF No. 15-2, at 1.) On

March 5, 2012, Crockett failed to appear for the penalty phase of the trial. (ECF No. 15-3, at 1.)

The Circuit Court proceeded with this phase, despite Crockett’s absence, and the jury “fix[ed]

[Crockett’s] punishment at 5 years” of incarceration. {Id.)

2
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After Crockett’s failure to appear for the penalty phase of his trial, Crockett was charged

with felony failure to appear. (See ECF No. 15—4, at 1.) On August 27, 2012, Crockett pled

guilty to the charge of felony failure to appear. (Id.)

Subsequently, Crockett moved for a new trial on the involuntary manslaughter charge. 

(ECF No. 15-5.) The Circuit Court denied Crockett’s motion for a new trial. (ECF No. 15-6, 

at 1.) The Circuit Court sentenced Crockett to aggregate term of ten years of incarceration, with

two years suspended. (ECF No. 15—4, at 1; ECF No. 15-6, at 1.)

Crockett appealed his involuntary manslaughter conviction to the Court of Appeals of

Virginia. See Crockett v. Commonwealth, No. 0119-13—1, 2014 WL 3510715, at *1 (Va. Ct.

App. July 15, 2014). Crockett argued that the Circuit Court “erred in denying his motion for a 

new trial on the basis of newly discovered evidence and in denying his motion based upon

Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).” Id. On July 15,

2014, the Court of Appeals of Virginia affirmed the Circuit Court’s rulings, holding that the 

Circuit Court “did not err in its several rulings on the motions for a new trial and the defendant’s 

challenge based upon Batson."” Id. at *4. Specifically, the Court of Appeals of Virginia found:

The charge arose on December 28, 2008 when a car slammed into a tree in 
the 2100 block of Wolfsnare Road, Virginia Beach, killing Korte, who was in the 
front passenger seat. The defendant was also found in the car. Numerous residents 
of that area heard the sounds as the car slid out of control and struck the tree, but 
Pamela Patrick, Antoine Smith, and James Reid were the primary witnesses. They 
described seeing the car speed down Wolfsnare Road, lose control, and wreck.
They explained what they observed about the car and its occupants immediately 
after impact. The police arrived at the scene about ninety seconds after the wreck.

The Commonwealth maintained the defendant was the driver and the only 
other person in the car. The defendant maintained a third person, Jacob Palmer, 
was the driver and fled from the wreck without being seen by anyone at the accident 
scene. The factual issue at trial was the identity of the driver.

The defendant’s motion for a new trial was based on a claim of three 
instances of newly discovered evidence: expert evidence that the driver was 
wearing a seatbelt; allegedly exculpatory statements provided by the 
Commonwealth after the trial; and evidence of third party confessions. After

3
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argument by counsel, the trial court noted in summary that the motion presented 
two scenarios of after-discovered evidence: a new expert opinion about the seatbelt 
and evidence of inculpatory statements made by a third party. The trial judge found 
that the expert opinion about the seatbelt mechanism could have been secured for 
use at the trial in the exercise of reasonable diligence. The court ruled that the 
evidence provided by the new expert opinion could have been available at trial and 
therefore was not a basis for a new trial.

The trial court then took evidence on the claim that two witnesses heard 
Palmer state that he was the driver. It found that one witness denied hearing Palmer 
make such a statement and that the other witnesses] statement was vague. The 
court found the testimony implicating another driver to be suspect and unlikely to 
result in a different outcome. The trial court ruled the proffered evidence would 
not produce an opposite result at a new trial and denied the motion for a new trial.

The defense argument, as it pertained to the statements provided by the 
Commonwealth after the trial, was incorporated primarily into the broad argument 
for a new trial based on after-discovered evidence. These statements were used in
conjunction with the other two assertions of after-discovered evidence to show the 
three instances of after-discovered evidence cumulatively were sufficient to meet 
the requirements for a new trial. To the extent that the three statements provided 
by the Commonwealth could also be the basis for a claim for a new trial based on 
Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963), the trial 
court made no ruling. It did not decide if the statements were material or would 
have produced a different result had they been disclosed before trial.

In this appeal, the defendant first argues that the trial court erred in denying 
his motion for a new trial because the Commonwealth failed to disclose exculpatory 
evidence in a timely manner. The court made no ruling on the defendant’s 
challenge to the extent it rested on a claim that the Commonwealth had violated 
Brady.

It is well settled that where the trial court does not rule on an objection, 
“there is no ruling for us to review on appeal.” Ohree v. Commonwealth, 26 Va. 
App. 299, 308, 494 S.E.2d 484, 489 (1998). In this case, the trial court did not rule 
on any Brady challenge, and counsel never sought such a ruling. “Hence, the 
objection was not saved for our consideration.” Taylor v. Commonwealth, 208 Va. 
316, 324, 157 S.E.2d 185, 191 (1967).

In any case, the statements of Patrick, Smith, and Reid provided after the 
trial would not meet the Brady requirement of materiality. See Workman v. 
Commonwealth, 272 Va. 633, 644-45,636 S.E.2d 368, 374—75 (2006) (finding that 
a conviction is reversed only if the evidence was material in the sense that the 
suppression of it undermined the confidence in the outcome of the trial). The 
statements offered minor variations in the details in their testimony but did not 
touch on the issue in dispute: was someone other than the defendant driving.

In this appeal, the defendant next argues the trial court erred in denying his 
motion for a new trial based upon after-discovered evidence that the driver’s 
seatbelt was used. In Hopkins v. Commonwealth, 20 Va. App. 242,456 S.E.2d 147 
(1995) (en banc), this Court held:

4
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“The applicant bears the burden to establish that the evidence (1) 
appears to have been discovered subsequent to trial; (2) could not 
have been secured for use at the trial in the exercise of reasonable 
diligence by the movant; (3) is not merely cumulative, corroborative 
or collateral; and (4) is material, and such as should produce 
opposite results on the merits at another trial.”

Id. at 249, 456 S.E.2d at 150 (quoting Stockton v. Commonwealth, 227 Va. 124, 
149, 314 S.E.2d 371, 387 (1984)).

At all stages of this case, the defense was the defendant was not the driver. 
The defense had access to the car before defendant’s trials. Prior to the sentencing 
hearing, the defendant obtained a new attorney and a new expert. The report 
prepared by the second expert only “suggests” that the driver’s seatbelt was in use 
at the time of the accident. This opinion offered by the new expert could have been 
reached before trial by the exercise of reasonable diligence. The defendant had 
access to the car, and an expert examined it before his trial. The trial judge did not 
abuse his discretion in finding reasonable diligence would have produced the 
evidence and in denying a new trial based upon this after-discovered evidence.

In his third assignment of error, the defendant maintains the trial court erred 
in denying his motion for a new trial based upon evidence of a third party 
confession. The defendant contended that Palmer was the driver of the car. He 
maintained that two different witnesses overheard Palmer admit that he was the 
driver at the time of the wreck.

The defendant proffered that Shaun Hoover could testify that Palmer 
admitted to him that he was the driver of the car. However, at the hearing on the 
motion for a new trial, Hoover did not testify that Palmer drove the car. To the 
contrary, Hoover testified that Palmer never told him that he was driving the car.

The second witness at the hearing on the motion, Elizabeth Wales, testified 
that she knew Palmer from Cox High School, which they both attended. She 
overheard Palmer say, “I just got free. I thought I killed them both.” Wales testified 
that Palmer also mentioned the name “Jack.” Wales did not come forward with her 
evidence until June 2012, and she was unsure if she overheard the conversation in 
2010 or 2011. She only came forward after she saw a statement that the defendant’s 
girlfriend posted on Facebook, which maintained the defendant had been wrongly 
convicted.

At the conclusion of the evidence on the motion, the trial judge was troubled 
by Hoover’s testimony, found that Wales’ testimony was vague at best, and 
determined that Wales’ testimony would not produce a different result at another 
trial.

Trial counsel was aware of the defendant’s contention that Palmer was the 
driver prior to trial. At trial, the defendant called witnesses who saw Korte, Palmer, 
and the defendant at a party before the wreck with the intent to show Palmer 
disappeared from the party for a period of time. Defense counsel and his 
investigator spoke to Palmer prior to trial but elected not to call Palmer as a witness. 
The trial judge heard Wales’ testimony and observed her demeanor and determined 
that her testimony was vague and was unlikely to produce a different result in 
another trial. A review of the record shows that the trial judge did not abuse his

5
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discretion in ruling that the evidence was unlikely to produce an opposite result at 
another trial and in denying the motion for a new trial based upon after-discovered 
evidence.

In his last assignment of error, the defendant maintains the trial court erred 
in denying his motion based upon Batson because the Commonwealth used two 
peremptory strikes to remove two African-American women from the venire. The 
defendant argues the trial court erred by ruling that he failed to make a prima facie 
case of purposeful discrimination.

The Commonwealth struck two African-American women from the venire.
There were a total of four or five African-Americans on the venire, and the 
defendant struck one African-American woman himself. The defendant objected, 
but he made no attempt at showing a pattern of discrimination. He stated simply 
that striking the two African-American women established a pattern. The trial judge 
found that there was no pattern of discrimination and overruled the defendant’s 
objection.

“The fact that the prosecution has excluded African-Americans by using 
peremptory strikes does not itself establish such a prima facie case under Batson. 
A defendant also must identify facts and circumstances that raise an inference that 
potential jurors were excluded based on their race.” Johnson v. Commonwealth, 
259 Va. 654, 674, 529 S.E.2d 769, 780-81 (2000) (citations omitted); see Juniper 
v. Commonwealth, 271 Va. 362, 407, 626 S.E.2d 383, 412 (2006); Yarbrough v. 
Commonwealth, 262 Va. 388, 394, 551 S.E.2d 306, 309 (2001).

The fact the Commonwealth excluded African-Americans by using 
peremptory strikes did not establish a prima facie case of racial discrimination. The 
defendant made no attempt to identify facts and circumstances that would raise the 
inference that the Commonwealth struck the two females based upon their race. 
There is no evidence of purposeful discrimination by the Commonwealth in the 
jury selection process. Thus, the record supports the trial court’s ruling that the 
defendant failed to make a prima facie showing of purposeful discrimination under 
Batson.

Id. at *1-4. Crockett then filed a petition for rehearing en banc, and the Court of Appeals of

Virginia denied the petition on August 12, 2014. (ECF No. 15-7, at 1.)

Crockett appealed to the Supreme Court of Virginia, and on April 7, 2015, the Supreme

Court of Virginia refused the petition for appeal. (ECF No. 15-8, at 1.) The Supreme Court of

Virginia denied Crockett’s petition for rehearing on October 15, 2015. (ECF No. 15-9, at 1.)

Crockett then appealed to the United States Supreme Court, and on February 29, 2016, the

United States Supreme Court denied his petition for a writ of certiorari. (ECF No. 15-10, at 1.)

6
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On April 2, 2016, Crockett filed a petition for a writ of habeas corpus in the Circuit 

Court. (ECF No. 15-11, at 1-66; see ECF No. 15-13, at 3.) On August 22, 2016, the Circuit 

Court denied and dismissed Crockett’s petition for a writ of habeas corpus. (ECF No. 15-13, at 

34.) In denying Crockett’s petition for a writ of habeas corpus, the Circuit Court summarized

Crockett’s claims as follows:

Crockett alleges a substantive violation of his constitutional privilege 
against self-incrimination;
Counsel is alleged to have rendered ineffective assistance in failing to 
adequately investigate and present a motion to suppress the petitioner’s 
statements on the basis that his constitutional privilege against self- 
incrimination was violated;
Petitioner mounts a substantive attack upon the voluntariness of his 
confession;
Counsel is alleged to have rendered ineffective assistance in failing to 
adequately investigate and present a motion to suppress the petitioner’s 
statements on the basis that his statement to law enforcement was not 
voluntarily given;
Counsel is alleged to have rendered ineffective assistance in failing to 
adequately investigate and present evidence related to the driver’s seatbelt 
mechanism;
Counsel failed to interview Jacob Palmer and Tori Miranda, and failed to 
present testimony at trial from Palmer, Miranda, and Nicole Vaughan; 
Petitioner maintains the prosecution withheld material, exculpatory 
evidence or that which would be of benefit for impeachment purposes from 
the defense;
Counsel rendered ineffective assistance in failing to preserve for appellate 
review the petitioner’s substantive argument in reference to the alleged 
withholding of material, exculpatory evidence or that which would be of 
benefit for impeachment purposes;
The petitioner asserts a substantive claim alleging his actual innocence of 
the offense of involuntary manslaughter;
The petitioner raises a claim of cumulative prejudice resulting from his 
collective individual claims of ineffective assistance of counsel;
The petitioner contends that the prejudice inherent in the alleged non­
disclosures of the prosecution coupled with the claimed inadequacies of 
counsel served to prejudice him at trial.

1(A).

1(B).

11(A).

11(B).

III.

IV.

V(A).

V(B).

VI.

VII.

VIII.

(Id. at 3-4.) Crockett appealed the Circuit Court’s denial of his petition for a writ of habeas 

corpus to the Supreme Court of Virginia. (See ECF No. 15-14.) The Supreme Court of Virginia
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affirmed the Circuit Court’s decision, “albeit for a different reason,” holding that “although the

circuit court correctly denied and dismissed Crockett’s petition, the court relied on the wrong

reasons for dismissing claims 1(B), 11(B), and III, which [were] the subject of Assignments of

Error 1, 2 and 6.” (Id. at 2.)

On February 28, 2018, Crockett timely filed the instant § 2254 Petition. (§ 2254 Pet. 1;

ECF No. 15 at 5.) When Crockett filed his § 2254 Petition, he also filed a Motion for Discovery

(ECF No. 1-1, at 142-152) and attached proposed Interrogatories (ECF No. 1-1, at 153-156).

Subsequently, on April 6, 2018, Crockett filed his Amendment to § 2254 Petition, which

contains present Claim Eight. (Amendment to § 2254 Pet. 1.) On April 6, 2018, Crockett also

filed a Supplemental Motion for Discovery (ECF No. 7) and a Motion for Evidentiary Hearing

on Claim Eight (ECF No. 8). Subsequently, Crockett filed a Motion for Evidentiary Hearing on

Claims One and Two. (ECF No. 19, at 2-3.) Crockett also filed an “Objection to Referral of

Case to Staff Attorney and Motion to Return Case to the Magistrate Judge or District Judge”

(“Objection and Motion to Return Case,” ECF No. 24).

TT. Exhaustion and Procedural Default

Before a state prisoner can bring a § 2254 petition in federal district court, the prisoner

must first have “exhausted the remedies available in the courts of the State.” 28 U.S.C.

§ 2254(b)(1)(A). State exhaustion “is rooted in considerations of federal-state comity,” and in

Congressional determination via federal habeas laws “that exhaustion of adequate state remedies

will ‘best serve the policies of federalism.’” Slavek v. Hinkle, 359 F. Supp. 2d 473, 479 (E.D.

Va. 2005) (some internal quotation marks omitted) (quoting Preiser v. Rodriguez, 411 U.S. 475,

491-92 & n.10 (1973)). The purpose of exhaustion is “to give the State an initial opportunity to

pass upon and correct alleged violations of its prisoners’ federal rights.” Picard v. Connor, 404

8
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U.S. 270, 275 (1971) (internal quotation marks omitted). Exhaustion has two aspects. First, a 

petitioner must utilize all available state remedies before the petitioner can apply for federal

habeas relief. See O’Sullivan v. Boerckel, 526 U.S. 838, 844—48 (1999). As to whether a

petitioner has used all available state remedies, the statute notes that a habeas petitioner “shall 

not be deemed to have exhausted the remedies available in the courts of the State ... if he has

the right under the law of the State to raise, by any available procedure, the question presented.”

28 U.S.C. § 2254(c).

The second aspect of exhaustion requires a petitioner to have offered the state courts an 

adequate “opportunity” to address the constitutional claims advanced on federal habeas. 

Baldwin v. Reese, 541 U.S. 27, 29 (2004) (internal quotation marks omitted) (quoting Duncan v.

Henry, 513 U.S. 364, 365-66 (1995)). “To provide the State with the necessary ‘opportunity,’

the prisoner must ‘fairly present’ his claim in each appropriate state court (including a state 

supreme court with powers of discretionary review), thereby alerting that court to the federal 

nature of the claim.” Id. Fair presentation demands that a petitioner present “both the operative 

facts and the controlling legal principles” to the state court. Longworth v. Ozmint, 377 F.3d 437,

448 (4th Cir. 2004) (internal quotation marks omitted) (quoting Baker v. Corcoran, 220 F.3d

276, 289 (4th Cir. 2000)). The burden of proving that a claim has been exhausted in accordance 

with a “state’s chosen procedural scheme” lies with the petitioner. Mallory v. Smith, 27 F.3d

991, 994-95 (4th Cir. 1994).

“A distinct but related limit on the scope of federal habeas review is the doctrine of

procedural default.” Breard v. Pruett, 134 F.3d 615, 619 (4th Cir. 1998). This doctrine provides

that “[i]f a state court clearly and expressly bases its dismissal of a habeas petitioner’s claim on a 

state procedural rule, and that procedural rule provides an independent and adequate ground for

9
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the dismissal, the habeas petitioner has procedurally defaulted his federal habeas claim.” Id.

(citing Coleman v. Thompson, 501 U.S. 722, 731-32 (1991)). A federal habeas petitioner also

procedurally defaults claims when he or she “fails to exhaust available state remedies and ‘the

court to which the petitioner would be required to present his claims in order to meet the

exhaustion requirement would now find the claims procedurally barred.”’ Id. (quoting Coleman, 

501 U.S. at 735 n.l).4 The burden of pleading and proving that a claim is procedurally defaulted

rests with the state. Jones v. Sussex I State Prison, 591 F.3d 707, 716 (4th Cir. 2010) (citations

omitted). Absent a showing of cause and prejudice or a fundamental miscarriage of justice, this

Court cannot review the merits of a defaulted claim. See Harris v. Reed, 489 U.S. 255, 262

(1989).

Respondent moves to dismiss Crockett’s Claims Three, Four, Five, and Eight, arguing,

inter alia, that these claims are defaulted and barred from review here. (ECF No. 15, at 6-14.)

The Court addresses each claim in turn.

In Claim Three, Crockett contends that his “Miranda rights were violated when police

interrogated him in a custodial setting without advising him of his rights against self­

incrimination.” (§ 2254 Pet. 8.) In Claim Four, Crockett contends that his “statements to police

were involuntary.” (Id. at 10.) In Crockett’s state habeas petition, Claim Three was presented as

Claim 1(A) and Claim Four was presented as Claim 11(A). (ECF 15-11, at 21, 26; ECF No. 15-

13, at 3.) The Circuit Court denied and dismissed Claim 1(A), holding that pursuant to the rule in

Slayton v. Parrigan, 205 S.E.2d 680, 682 (Va. 1974), “a claim of this nature may not be raised

for the first time in habeas corpus review.” (ECF No. 15-13, at 5.) Similarly, the Circuit Court

4 Under these circumstances, even though the claim has not been fairly presented to the 
Supreme Court of Virginia, the exhaustion requirement is “technically met.” Hedrick v. True, 
443 F.3d 342, 364 (4th Cir. 2006) (citing Gray v. Netherland, 518 U.S. 152, 161-62 (1996)).
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denied and dismissed Claim 11(A), holding that Crockett could not raise such a claim “for the 

first time in habeas corpus review pursuant to the rule of Parrigan.” (Id. at 6.) The Supreme 

Court of Virginia affirmed the Circuit Court’s denial and dismissal of these claims. (ECF 

No. 15—14, at 2, 8.) The rule in Slayton v. Parrigan constitutes an adequate and independent

state procedural rule when so applied. See Clagett v. Angelone, 209 F.3d 370, 379 (4th Cir. 

2000); Mu 'Min v. Pruett, 125 F.3d 192, 196-97 (4th Cir. 1997). Thus, Claims Three and Four

are defaulted.

In Claim Five, Crockett argues that the Commonwealth suppressed exculpatory 

statements in violation of Brady v. Maryland. (§ 2254 Pet. 12.) Crockett presented this claim as 

Claim V(A) in his state habeas petition. (ECF No. 15-13, at 3.) The Circuit Court denied and 

dismissed Claim V(A), concluding, inter alia, that one portion of the claim had been raised on 

direct appeal and could not be raised again in habeas corpus review because the Court of Appeals 

of Virginia had concluded that Crockett had failed to present his Brady challenge to the Circuit 

Court and “where the trial court does not rule on an objection, ‘there is no ruling for [the Court

of Appeals of Virginia] to review on appeal.’” (ECF No. 15-13, at 6—7 (citing Crockett, 2014 

WL 3510715, at *2)); see Va. Sup. Ct. Rule 5A:18 (“No ruling of the trial court... will be 

considered as a basis for reversal unless an objection was stated with reasonable certainty at the 

time of the ruling, except for good cause shown or to enable the Court of Appeals to attain the 

ends of justice.”). With respect to the second portion of Claim V(A), the Circuit Court 

concluded that Slayton barred this portion of the claim, and Crockett could not raise the claim for 

the first time in habeas corpus review. (ECF No. 15-13, at 8.) The Supreme Court of Virginia 

affirmed the Circuit Court’s denial and dismissal of this claim. (ECF No. 15-14, at 2, 8.) With

respect to the first portion of the claim, Virginia Supreme Court Rule 5A:18 governs appeals to
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the Court of Appeals of Virginia and is “‘virtually identical’ to [Supreme Court of Virginia] Rule

5:25,” which “constitutes ‘an independent and adequate state procedural bar precluding [habeas]

review of errors [not raised] at trial.’” Kent v. Kuplinski, 702 F. App’x 167, 169 (4th Cir. 2017)

(alterations in original) (citations omitted). Similarly, as discussed above, the rule in Slayton

constitutes an adequate and independent state procedural rule when so applied. See Clagett, 209

F.3d at 379; Mu’Min, 125 F.3d at 196-97. Therefore, Claim Five is also defaulted.5

In Claim Eight, Crockett contends that the “prosecuting attorney harbored a conflict of

interest that violated his federal constitutional right to a fair trial by an impartial prosecution.”

(Amendment to § 2254 Pet. 5.) Crockett failed to raise this claim in his state habeas petition.

(See ECF No. 15-11, at 1-66.) If Crockett now attempted to raise Claim Eight in a state habeas

petition, it would be barred as successive pursuant to Va. Code. Ann. § 8.01-654(B)(2). The bar

on successive petitions, which is set forth in Va. Code Ann. § 8.01-654(B)(2), constitutes an

adequate and independent state procedural rule when so applied. See Clagett, 209 F.3d at 379;

Mu’Min, 125 F.3d at 196-97. Thus, Claim Eight is defaulted.

Crockett concedes that Claims Five and Eight are defaulted. (ECF No. 19, at 6.)

However, Crockett argues that Claims Three and Four are not defaulted because “the Supreme

Court of Virginia clearly addressed and ruled on the merits of the Miranda and the voluntariness

5 Moreover, to the extent that the Court could reach the merits of Claim Five, Crockett’s 
claim regarding alleged Brady violations would fail on the merits. Specifically, the undisclosed 
evidence Crockett identified in Claim Five is detailed in the Court’s discussion of Crockett’s 
actual innocence claim (Claim One) and cumulative effect claim (Claim Six). Upon review of 
the evidence that Crockett contends the Commonwealth suppressed, the Court finds that none of 
the evidence identified is either as exculpatory or impeaching as Crockett suggests, or the 
identified evidence is not even exculpatory. Therefore, were the Court to reach the merits of 
Claim Five, the claim would fail on the merits because viewing the identified, undisclosed 
evidence as whole, the evidence was not material, as is required to establish a Brady violation.
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challenges when it dealt with the prejudice prongs of the interrelated claims that counsel was 

ineffective for failing to pursue those challenges.” {Id. at 79.)

The Supreme Court of Virginia affirmed the Circuit Court’s decision denying and 

dismissing Crockett’s state habeas petition “albeit for a different reason,” explaining that 

“although the circuit court correctly denied and dismissed Crockett’s petition, the court relied on 

the wrong reasons for dismissing claims 1(B), 11(B), and III.” (ECF No. 15-14, at 2.) Claims 

Three and Four were presented as Claims 1(A) and 11(A), respectively, in Crockett’s state habeas 

petition. (See ECF No. 15-13, at 3.) Contrary to Crockett’s assertion that the Supreme Court of 

Virginia “ruled on the merits” of Claims Three and Four, the Supreme Court of Virginia’s 

decision addressed only the Circuit Court’s reasoning for Claims 1(B), 11(B), and III — all of 

which were ineffective assistance of counsel claims - and the Supreme Court of Virginia did not

find any error in the Circuit Court’s reasoning for denying and dismissing Claims 1(A) and 11(A), 

which are presented as Claims Three and Four here. Nevertheless, because Crockett presents a 

claim of actual innocence in Claim One, and because subscribing to Crockett’s claim of actual

innocence would permit the Court to consider the merits of his otherwise procedurally defaulted

claims, the Court first addresses Claim One. See Buckner v. Polk, 453 F.3d 195, 199 (4th Cir.

2006) (citations omitted).

III. Claim One - Actual Innocence

In Claim One, Crockett contends that he “is actually innocent.” (§ 2254 Pet. 5.) Crockett

describes this claim as “‘freestanding’ within [the] meaning of Herrera v. Collins, 516 U.S. 390

(1993)[].” {Id.) As an initial matter, it is unclear whether habeas petitioners may raise 

freestanding actual innocence claims.6 See McQuiggin v. Perkins, 569 U.S. 383, 392 (2013)

6 With respect to whether a habeas petitioner may raise a freestanding claim of actual 
innocence, “Fourth Circuit authority on this issue is inconclusive and conflicting.” Hazel v.

13



Case 3:18-cv-00139-MHL-RCY Document 26 Filed 03/26/19 Page 14 of 133 PagelD# 971

(citation omitted) (“[The Supreme Court] [has] not resolved whether a prisoner may be entitled

to habeas relief based on a freestanding claim of actual innocence.”). Nevertheless, “[c]laims of

actual innocence, whether presented as freestanding ones, or merely as gateways to excuse a

procedural default, should not be granted casually.” Wilson v. Greene, 155 F.3d 396, 404 (4th

Cir. 1998) (citations omitted). Further, the Supreme Court has “described the threshold for any

hypothetical freestanding innocence claim as ‘extraordinarily high.’” House v. Bell, 547 U.S.

518, 555 (2006) (quoting Herrera, 506 U.S. at 417 (finding that “whatever burden a hypothetical

freestanding innocence claim would require,” even a petitioner who “cast considerable doubt on 

his guilt—doubt sufficient to satisfy Schlup's[7] gateway standard for obtaining federal review

despite a state procedural default,” would likely not satisfy it); Teleguz v. Pearson, 689 F.3d 322,

328 n.2 (4th Cir. 2012) (accord).

Here, the Court reviews Crockett’s arguments under the more lenient standard for

gateway actual innocence claims, because if Crockett satisfies this standard, the Court would be

permitted to consider the merits of his otherwise procedurally defaulted claims. Even under the

more lenient standard for gateway actual innocence claims, Crockett may obtain review of his

claims “only if he falls within the ‘narrow class of cases ... implicating a fundamental

miscarriage of justice.’” Schlup, 513 U.S. at 314-15 (alteration in original) (quoting McCleskey

v. Zant, 499 U.S. 467, 494 (1991)). See also Teleguz, 689 F.3d at 328 n.2 (“A petitioner seeking

to address procedurally defaulted claims under Schlup must meet a less-stringent—though

nevertheless rigorous standard than a petitioner who seeks relief on the basis of innocence

alone.”) (internal quotation and citation omitted).

United States, 303 F. Supp. 2d 753, 760 (E.D. Va. 2004) (citing Royal v. Taylor, 188 F.2d 239, 
243 (4th Cir. 1999).

7 Schlup v. Delo, 513 U.S. 298 (1995).
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“A valid actual innocence claim ‘requires petitioner to support his allegations of

constitutional error with new reliable evidence—whether it be exculpatory scientific evidence,

trustworthy eyewitness accounts, or critical physical evidence—that was not presented at trial.’”

Finch v. McKoy, 914 F.3d 292, 298 (4th Cir. 2019) (quoting Schlup, 513 U.S. at 324). “Because

such evidence is obviously unavailable in the vast majority of cases, claims of actual innocence 

are rarely successful.” Schlup, 513 U.S. at 324. If a petitioner meets the burden of producing 

new, truly reliable evidence of his or her innocence, the Court then considers ‘“all the evidence,’ 

old and new, incriminating and exculpatory, without regard to whether it would necessarily be 

admitted under ‘rules of admissibility that would govern at trial,”’ and determines whether the

petitioner has met the standard for a gateway claim of innocence. House, 547 U.S. at 538 

(quoting Schlup, 513 U.S. at 327-28). The Court must then determine whether “it is more likely 

than not that the totality of the evidence would prevent any reasonable juror from finding him 

guilty beyond a reasonable doubt.” Finch, 914 F.3d at 299 (internal quotation and citation 

omitted). “The Court need not proceed to this second step of the inquiry unless the petitioner first 

supports his or her claim with evidence of the requisite quality.” Hill v. Johnson, No.

3:09CV659, 2010 WL 5476755, at *5 (E.D. Va. Dec. 30, 2010) (citing Weeks v. Bowersox, 119

F.3d 1342, 1352-53 (8th Cir. 1997); Feaster v. Beshears, 56 F. Supp. 2d 600, 610 (D. Md.

1999)).

Moreover, “actual innocence” means factual innocence and not just legal insufficiency.

See Calderon v. Thompson, 523 U.S. 538, 559 (1998) (alteration in original) (citations and 

internal quotation marks omitted) (“[T]he miscarriage of justice exception is concerned with 

actual as compared to legal innocence.”). Furthermore, with respect to claims of actual

innocence,
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The Supreme Court has instructed that, “when considering an actual-innocence 
claim in the context of a request for an evidentiary hearing, the District Court need 
not ‘test the new evidence by a standard appropriate for deciding a motion for 
summary judgment,’ but rather may ‘consider how the timing of the submission 
and the likely credibility of the affiants bear on the probable reliability of that 
evidence.’”

Carter v. Commonwealth ofVa., No. 3:09CV121-HEH, 2010 WL 331758, at *4 (E.D. Va. Jan.

26, 2010) (quoting House, 547 U.S. at 537).

Summary of the Evidence Presented at TrialA.

The jury heard the testimony from the following thirty-one individuals at trial: John

Korte, Sr., Antoine Smith, Pamela Patrick, James Reid, William Daniels, Holly Dickson, Kolden

Dickson, Kenneth Buechner, Paul Bradley, James Dickey, George Marino, Fitz Wallace,

Samantha Wetzler, Les Edinboro, Steven Powell, William Pritchard, Erick Smith, Thomas

Kellogg, Jeff Menago, Forrest Godwin, Kevin Kelly, Karlene Carkhuff, Robert Bagnell, Joshua

Reddy, Ammerrell Barretto, Beth Coulling, Christopher Maples, Reuben Roller, Helen Gornto,

Will Von Stein, and Crockett.

Evidence Presented by the Commonwealth of Crockett’s Guilt1.

With respect to the evidence against Crockett that was introduced at trial, overwhelming

evidence existed to support the jury’s verdict.

First, John Korte, Sr., testified that he was the father of the victim, Jack Korte. (Feb. 28,

2012 Tr. 247.) Mr. Korte testified that Jack was living at home on December 28, 2008, and on

that day, Jack left the house at 9:00 p.m. (Feb. 28, 2012 Tr. 248—49.) Mr. Korte indicated that

that was the last time he saw Jack alive. (Feb. 28, 2012 Tr. 249.)

Next, Antoine Smith testified that on December 28, 2008, she was walking on Wolfsnare

Road and her attention was drawn by a “house that had this very elaborate Christmas decorations

and music.” (Feb. 28, 2012 Tr. 256-57.) Ms. Smith testified that “[she] saw the light turn green
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up on the top of Wolfsnare, and [she] heard this car like accelerating as it was coming down the 

hill.” (Feb. 28, 2012 Tr. 257.) Ms. Smith also testified that the vehicle “came down the hill and 

like it slammed on brakes,” and “[t]he car sp[un] maybe three — two to three times.” (Feb. 28, 

2012 Tr. 257.) Further, Ms. Smith testified that the car went in between two parked cars, “turned 

sideways, and hit the tree.” (Feb. 28, 2012 Tr. 257—58.) She stated after the car hit the tree, 

“neighbors ran outside.” (Feb. 28, 2012 Tr. 258.) When asked if she saw anyone get out of the

car, Ms. Smith responded: “No, I did not.” (Feb. 28, 2012 Tr. 259.)

Pamela Patrick testified that she lived on Wolfsnare Road, and that she had lived at the

same address on Wolfsnare Road for twelve years. (Feb. 28, 2012 Tr. 276-77.) Ms. Patrick 

testified that on December 28, 2008, at approximately 11:00 p.m. or 11:15 p.m., she was at home 

and “was sitting at [her] computer.” (Feb. 28, 2012 Tr. 277.) Ms. Patrick stated that she heard a 

“really loud noise” and then she “went to the front door to look.” (Feb. 28, 2012 Tr. 279.) Ms. 

Patrick stated that she then went outside and looked to see “where the noise was coming from.”

(Feb. 28, 2012 Tr. 280.) Ms. Patrick “saw a car sliding sideways going really fast.” (Feb. 28, 

2012 Tr. 280.) As the car was sliding sideways, Ms. Patrick thought that the car “was going to 

hit something,” and she “told [her] kids to call 911.” (Feb. 28, 2012 Tr. 281.) Ms. Patrick then 

heard the impact of the vehicle. (Feb. 28, 2012 Tr. 282.) Ms. Patrick did not immediately see 

what the car had hit; instead, she first saw a woman on the sidewalk looking across the street.

(Feb. 28, 2012 Tr. 282.) Ms. Patrick then also looked across the street and saw the car “up 

against the tree.” (Feb. 28, 2012 Tr. 282.) Ms. Patrick testified that once she saw the vehicle in 

the front yard across the street, “[she] went across the street. [Her] son was on the phone to 911, 

and they were asking how many people were in the car; and [she] was across the street and 

touched the leg of the boy who was in the front — in the front window.” (Feb. 28, 2012 Tr. 284.)
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When asked if “once [she] located the vehicle,” she “rush[ed] to the car,” Ms. Patrick

responded: “Yes, I went there. Yes.” (Feb. 28, 2012 Tr. 284.) Ms. Patrick explained that she

was “[w]alking quickly” to the car. (Feb. 28, 2012 Tr. 284.) When asked if she saw anyone get

out of the car, Ms. Patrick stated: “No.” (Feb. 28, 2012 Tr. 284.) With respect to the person or

persons Ms. Patrick saw in the vehicle, Ms. Patrick stated that she was able to see only one

person and the way that person’s “legs were laying,. .. they were on top of the driver’s seat

because they were right in the window.” (Feb. 28, 2012 Tr. 286.) Ms. Patrick also testified that

“[h]e was curved around and his -- the upper part of his body was in the rear window.” (Feb. 28,

2012 Tr. 308.) When asked if the person’s legs were down in the pedal area of the driver’s seat,

she responded: “No.” (Feb. 28, 2012 Tr. 309.) When asked how long it took for the police to

arrive at the scene, Ms. Patrick stated that it was “[a] minute or two” after she had been at the

car. (Feb. 28, 2012 Tr. 287.) When asked if she had given “information to 911 in which [she]

described the person that [she] saw with the legs at the window and curved in the back window

as the one in the backseat,” Ms. Patrick testified that she would not deny saying that, but she did

not remember the conversation. (Feb. 28, 2012 Tr. 311-13.)

James Reid testified that on December 28, 2008, he lived on Wolfsnare Road. (Feb. 28,

2012 Tr. 321.) Mr. Reid testified that he was “[j]ust about getting ready for bed,” and he heard

screeching tires. (Feb. 28, 2012 Tr. 322.) Mr. Reid stated that he heard “the screeching and then

the slam,” and about “thirty, thirty-five seconds” after hearing the slam, he got to the car. (Feb.

28, 2012 Tr. 323.) When asked if he had previously testified that the amount of time that had

passed before he got to the car was “a minute and five seconds,” Mr. Reid stated: “I can’t recall;

but if that’s what I said, I guess I said that.” (Feb. 28, 2012 Tr. 329.) When asked whether he

could see the car as he was going outside, he stated: “No. No, I could not directly see the car;
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but I could see where, you know, the -- where it was — the area where it was located.” (Feb. 28, 

2012 Tr. 323-24.) When asked what he saw when he arrived at the car, Mr. Reid stated that he 

saw “[a] car upside a tree, it was heavily damaged, and [he] saw a gentleman in the — in the car.”

(Feb. 28, 2012 Tr. 324.)

As to the position of the person that he saw in the car, Mr. Reid stated: “When I came up 

to the car, the driver’s seat was smashed all the way down, and he was in the backseat facing 

upward.” (Feb. 28, 2012 Tr. 324.) Mr. Reid also stated that “roughly about his whole body” was 

in the backseat. (Feb. 28, 2012 Tr. 324.) When asked if any portion of the person’s body was 

not in the backseat, Mr. Reid stated: “That would be his feet, some of his feet, you know, up on 

top of the seat laid back, up that way that I recall.” (Feb. 28, 2012 Tr. 324.) When asked if he 

was referring to “the front seat laid back,” Mr. Reid responded: “Yes, ma’am.” (Feb. 28, 2012 

Tr. 325.) When asked if he recalled seeing his neighbor, Ms. Patrick, at the car, he stated: “I 

don’t recall seeing her.” (Feb. 28, 2012 Tr. 326.) When asked about the lighting in the area, Mr.

Reid stated that the lighting is “[h]orrible.” (Feb. 28, 2012 Tr. 328.)

William Daniels testified that on December 28, 2008, he was living on Wolfsnare Road.

(Feb. 28, 2012 Tr. 340.) Mr. Daniels stated that at that time he was living with “Kolden and 

Holly Dickson.” (Feb. 28, 2012 Tr. 341.) Mr. Daniels stated that just before the accident, 

“Holly was asleep, and Kolden and [Mr. Daniels] were both on [their] computers” in the living 

room, which is in the front of the house. (Feb. 28, 2012 Tr. 341.) Mr. Daniels heard “[a] long

screech” and “then it sounded like an airplane crash in the front yard.” (Feb. 28, 2012 Tr. 341.) 

Mr. Daniels stated that he looked for his keys because he thought someone may have hit his car,

and then when he got outside, he saw a “white car” that “appeared to be wrapped around a tree.” 

(Feb. 28, 2012 Tr. 342.) When asked about the position of the person’s body that he saw on the
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driver’s side of the car, Mr. Daniels stated that it was “[f]lat like on the — between the front seat

and the backseat.” (Feb. 28, 2012 Tr. 344.) Mr. Daniels also stated that “[t]he legs” were in the

front seat. (Feb. 28, 2012 Tr. 344.) Mr. Daniels did not see the person wearing a seatbelt. (Feb.

28, 2012 Tr. 351.) When asked how much time had passed between the impact and when Mr.

Daniels was “out the door,” Mr. Daniels responded: “Within thirty seconds. I mean, we were

about to go to the store, you know. I had to put my shoes on; but, 1 mean, other than that, you

know, I went out, told my buddy, I said, Hey, call 911, he called 911, and we went out.” (Feb.

28, 2012 Tr. 345.) When asked if he saw anyone run away from the area, Mr. Daniels stated:

“No, ma’am.” (Feb. 28, 2012 Tr. 346.) When asked if anyone was at the vehicle from the

neighborhood when he went outside, Mr. Daniels indicated that his neighbor, James Reid, was

there. (Feb. 28, 2012 Tr. 354.)

Holly Dickson testified that on December 28, 2008, she lived on Wolfsnare Road. (Feb.

28, 2012 Tr. 356.) Ms. Dickson testified that prior to the accident, she was asleep, and the “loud

screeching noise” drew her attention. (Feb. 28, 2012 Tr. 357.) Ms. Dickson testified that she

then “jumped out of bed and came down the hall,” and “heard [her] husband on the phone with

911.” (Feb. 28, 2012 Tr. 357.) Ms. Dickson then “stepped outside” and saw “a car wrapped

around a tree in [her] front yard.” (Feb. 28, 2012 Tr. 357.) Ms. Dickson stated that “[she]

immediately walked up to the car,” and saw a person “laying across the vehicle and he appeared

to be passed out.” (Feb. 28, 2012 Tr. 358.) Ms. Dickson described the position of this

individual’s body as follows: “His feet were roundabout where the steering wheel would be[,]” 

and “his body was across the driver’s seat, and his arm was back touching the back of — behind

the backseat.” (Feb. 28, 2012 Tr. 358.) When asked how much time had passed between the

time she heard the loud noise and when she went outside, Ms. Dickson stated: “A minute, two
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minutes.” (Feb. 28, 2012 Tr. 359.) Ms. Dickson testified that James Reid was at the car when

she went outside. (Feb. 28, 2012 Tr. 361.)

Kolden Dickson testified that on December 28, 2008, he lived on Wolfsnare Road. (Feb.

28, 2012 Tr. 365.) Mr. Dickson testified that prior to the accident, he was in the living room, 

which is at the front of the house, “[l]ooking at Facebook on the computer.” (Feb. 28, 2012 

Tr. 365.) Mr. Dickson stated that “the sound of tires screeching down the street for several 

seconds” drew his attention, and “[he] thought there was an accident about to happen.” (Feb. 28, 

2012 Tr. 366.) Mr. Dickson testified that after he heard the impact, he looked outside and saw “a 

wrapped around a tree in [his] front yard.” (Feb. 28, 2012 Tr. 366.) When asked if he saw 

anyone get out of the car or walk away from the car, Mr. Dickson stated: “No, ma’am.” (Feb. 

28, 2012 Tr. 367.) When asked how much time had passed between when he saw the car and 

when he went outside to the car, Mr. Dickson stated: “Two to four minutes.” (Feb. 28, 2012

car

Tr. 367.)

Mr. Dickson testified that he “saw someone laying there on top of the driver’s seat.”

(Feb. 28, 2012 Tr. 368.) Mr. Dickson also testified that “[t]he headrest would be about middle 

back and the rest of their lower body was on the driver’s seat[,]” and “the seat. . . looked like it 

had just flattened out in the wreck.” (Feb. 28, 2012 Tr. 368.) When asked if Mr. Dickson knew 

what had happened in the car between the first time he looked outside until the time he went 

outside to the car, he responded that he did not. (Feb. 28, 2012 Tr. 374.) When asked if there is 

a wooded area behind his house and the other houses in the area, he responded that “[i]t’s about a

hundred yards between [his] house and the initial edge of the woods.” (Feb. 28, 2012

Tr. 374-75.)
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Next, Officer Kenneth Buechner testified. (Feb. 28, 2012 Tr. 382.) Officer Buechner

testified that he works as a police officer with the Virginia Beach Police Department. (Feb. 28,

2012 Tr. 383.) Officer Buechner testified that on December 28, 2008, he was dispatched to a

single-vehicle accident with injuries on Wolfsnare Road. (Feb. 28, 2012 Tr. 383.) Officer

Buechner testified that when he arrived at the scene, he saw “a white vehicle that had struck a

tree on the passenger side of the vehicle.” (Feb. 28, 2012 Tr. 384.)

Officer Buechner stated that when he arrived at the vehicle, it initially appeared that there

was one person in the vehicle, but upon closer inspection, “there were two.” (Feb. 28, 2012

Tr. 388.) Officer Buechner testified that “[he] dealt with Mr. Crockett first.” (Feb. 28, 2012

Tr. 388.) With respect to Mr. Crockett’s position in the vehicle, Officer Buechner testified that

“[h]e was on what remained of the driver’s side of the vehicle in the front seat[,]” “[h]is feet

were under the steering wheel[,] [and] [h]is waist was where the center console would be.” (Feb.

28, 2012 Tr. 389.) Officer Buechner stated that “[t]he seat had broken. He wasn’t in what would

be considered a seated position in the seat, but he was still in the area.” (Feb. 28, 2012 Tr. 389—

90.) Officer Buechner also stated that Mr. Crockett’s head was in the rear part of the vehicle.

(Feb. 28, 2012 Tr. 401.) Officer Buechner testified that as he was dealing with Mr. Crockett,

“[t]here was a strong odor of alcoholic beverage coming from the car.” (Feb. 28, 2012 Tr. 393.)

When asked if Officer Buechner observed Mr. Crockett wearing a seatbelt, Officer Buechner

stated: “I don’t recall one.” (Feb. 28, 2012 Tr. 398.) Officer Buechner testified that Mr.

Crockett was initially unconscious, and as Mr. Crockett regained consciousness, he started to

move around in the vehicle. (Feb. 28, 2012 Tr. 390.)

Officer Paul Bradley testified that he works as a police officer with the Virginia Beach

Police Department. (Feb. 28, 2012 Tr. 411-12.) Officer Bradley testified that on December 28,
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2008, he responded to an accident on Wolfsnare Road. (Feb. 28, 2012 Tr. 412.) Officer Bradley 

testified that as he was responding to the accident, he did not see anyone running or walking 

down the street. (Feb. 28, 2012 Tr. 413.) When Officer Bradley arrived at the scene, he went to 

the driver’s side of the vehicle “to assist [and] render aid,” and he saw a person in the driver’s 

seat “actively struggling against the other officers that were already on scene.” (Feb. 28, 2012 

Tr. 414.) Officer Bradley testified that as the person on the driver’s side was moving around, he 

saw that there was “a person in the passenger area of the vehicle. So instead of rendering aid to 

the person that was in the driver area, [he] tried to render aid to the person in the passenger area.” 

(Feb. 28, 2012 Tr. 414-15.) Officer Bradley testified that the person in the passenger area “had 

involuntary like eye and mouth movements, but he was not responsive.” (Feb. 28, 2012 

Tr. 417.) Officer Bradley also testified that “[i]t was close to the time that rescue had arrived is 

when [the involuntary movements] all stopped.” (Feb. 28, 2012 Tr. 417.) As to the position of 

the person’s body on the driver’s side, Officer Bradley testified that “his legs were in the front 

driver area of the vehicle,” and the “top part” of his body was in the rear seat. (Feb. 28, 2012

some

Tr. 420-21.)

James Dickey testified that he works as a paramedic with the City of Virginia Beach, and 

that he was working as a paramedic on December 28, 2008. (Feb. 28, 2012 Tr. 443—44.) Mr. 

Dickey testified that when he arrived at the accident scene, he went around the vehicle to check 

for a pulse on the individual he later learned was named Jack, and when “[he] checked for a 

pulse inside of the neck, carotid, there was no pulse.” (Feb. 28, 2012 Tr. 445-46.) When asked 

if Mr. Crockett consumed any alcohol at the scene of the accident, Mr. Dickey stated: “Not in 

front of me.” (Feb. 28, 2012 Tr. 447.) When asked about the position of the person on the 

driver’s side of the vehicle, Mr. Dickey agreed that “[t]o the best of [his] recollection” that
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person’s legs were “over the top of the back of the front seat.” (Feb. 28, 2012 Tr. 450.) When

asked if the person on the driver’s side of the vehicle was wearing a seatbelt, Mr. Dickey stated

that when he was on the scene, the person was not wearing a seatbelt. (Feb. 28, 2012 Tr. 452.)

George Marino testified that on December 28, 2008, he was employed with the Virginia

Beach Fire Department. (Feb. 28, 2012 Tr. 455.) Mr. Marino testified that when he arrived at

the accident scene, his responsibility was extrication. (Feb. 28, 2012 Tr. 456.) Mr. Marino

stated that as to the person on the passenger side of the vehicle, Jack Korte, there were no

extrication methods taken at the scene “[bjecause he was pronounced dead by the EMS worker.”

(Feb. 28, 2012 Tr. 456-57.) Mr. Marino stated that the vehicle was taken “[t]o the fire station”

for extrication. (Feb. 28, 2012 Tr. 457.) Mr. Marino testified that the extrication took “longer

than what it normally takes.” (Feb. 28, 2012 Tr. 458.) Mr. Marino stated:

We had to remove the roof of the vehicle, cut the A, B, and C posts. We had the 
dash row pulled forward. We had to remove quite a bit of things inside the vehicle. 
The front seat and the dash were rolled over on top of him, so we had to actually 
physically pull him out from the wreckage.

(Feb. 28, 2012 Tr. 458.) When asked the position of the deceased individual, Mr. Marino stated:

“He was on the passenger side.” (Feb. 28, 2012 Tr. 458-59.) When asked if the passenger was

wearing a seatbelt, Mr. Marino indicated that he did “not recall.” (Feb. 28, 2012 Tr. 464.)

Officer Fitz Wallace testified that he works as a police officer with the Virginia Beach

Police Department. (Feb. 28, 2012 Tr. 466.) Officer Wallace stated that he first came in contact

with Crockett “[a]t Sentara Virginia Beach General Hospital Emergency Room” on December

28, 2008. (Feb. 28, 2012 Tr. 466.) Officer Wallace testified that when he saw Crockett, “[t]hey

had cut his clothes away,” and “the only thing that he had on was a pair of boxers.” (Feb. 28,

2012 Tr. 467.) Officer Wallace also testified that he “noticed [Crockett] had a strong odor of

alcoholic beverage on his breath.” (Feb. 28, 2012 Tr. 468.) Officer Wallace indicated that he
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spoke with Crockett about whether Crockett had consumed any alcohol that evening, and

Crockett told Officer Wallace that “he had drank a forty.” (Feb. 28, 2012 Tr. 469.) Officer

Wallace testified that he spoke with Crockett regarding his involvement in a traffic accident, and 

that “[Crockett] said he didn’t know anything about a traffic accident. He said he knew 

something about a traffic incident.” (Feb. 28, 2012 Tr. 470.) When Officer Wallace asked 

Crockett what kind of car he drove, Crockett indicated that he drove a “1998 Honda Accord.”

(Feb. 28, 2012 Tr. 470.) When Officer Wallace asked if there was anything mechanically wrong 

with the vehicle prior to Crockett driving it that night, Crockett had “stated no.” (Feb. 28, 2012

Tr. 470.)

Officer Wallace testified that he interviewed Crockett again, and at that time, he

performed a series of field sobriety tests. (Feb. 28, 2012 Tr. 471.) After performing several field 

sobriety tests, Officer Wallace placed Crockett under arrest. (Feb. 28, 2012 Tr. 471-74.) Officer 

Wallace read Crockett his Miranda rights, and Crockett agreed to continue speaking with Officer 

Wallace. (Feb. 28, 2012 Tr. 474-75.) When Officer Wallace asked Crockett if there was anyone 

else in the vehicle with him, Crockett “stated no.” (Feb. 28, 2012 Tr. 475.) When Officer

Wallace asked Crockett if he knew “who Jack was,” Crockett indicated, “[tjhat’s my friend.”

(Feb. 28, 2012 Tr. 475.) Officer Wallace testified that he again asked if anyone else was in the

car, and “[Crockett] continued to tell [him] no.” (Feb. 28, 2012 Tr. 476.) Officer Wallace

testified that when he asked whether Jack Korte had been in the vehicle with Crockett, Crockett

“said yes.” (Feb. 28, 2012 Tr. 476.) When Officer Wallace asked Crockett what he thought

“Jack’s condition was,” Crockett stated that “[h]e should be in the same condition as [Crockett].”

(Feb. 28, 2012 Tr. 476.) Officer Wallace told Crockett that Mr. Korte had not survived the 

accident, and Crockett responded “[t]hat figures.” (Feb. 28, 2012 Tr. 476.) When asked if
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Officer Wallace observed any injuries on Crockett’s body that “would be consistent with him

having been belted at the time of the accident or the time of impact,” Officer Wallace indicated

that he had not observe any such injuries. (Feb. 28, 2012 Tr. 491.)

Dr. Samantha Wetzler testified that she works as “a medical examiner for the

Commonwealth of Virginia.” (Feb. 28, 2012 Tr. 502-03.) Dr. Wetzler was qualified to testify

as an expert in forensic pathology. (Feb. 28, 2012 Tr. 504.) Dr. Wetzler testified that she did not

go to the crash scene because medical examiners do not go to the crash scene “unless [the police]

think it’s so confusing [she] wouldn’t understand the injuries just by looking at the body.” (Feb.

28, 2012 Tr. 505.) Dr. Wetzler testified that based on her examination, as well as her medical

training and expertise, she determined that the cause of death for Jack Korte was “blunt trauma

to the head, the chest, and the pelvis status post motor vehicle accident.” (Feb. 28, 2012 Tr.

508.) Dr. Wetzler indicated that she recorded the personal effects that were with the body, and

she did not find any money or other items in the pockets of the clothing that she received. (Feb.

28, 2012 Tr. 511.) When asked if the majority of the fatal injuries that Jack sustained were

primarily on the right side, Dr. Wetzler stated: “Correct.” (Feb. 28, 2012 Tr. 511.)

Dr. Les Edinboro testified that in December 2008 he worked as “the forensic toxicology

supervisor for the Department of Forensic Science in Richmond, Virginia.” (Feb. 28, 2012 Tr.

519.) Dr. Edinboro was recognized as an expert in the field of forensic toxicology. (Feb. 28,

2012 Tr. 520.) Dr. Edinboro testified that Crockett’s blood alcohol content was “somewhere

between .14 percent and .15 percent.” (Feb. 28, 2018 Tr. 527.) Dr. Edinboro stated that he

based this number on “a hospital blood draw.” (Feb. 28, 2012 Tr. 531.) When asked if “one

forty-ounce beer a couple hours prior” would “equate to a .14 or .15 percent BAC,” Dr. Edinboro

stated: “It would not.” (Feb. 28, 2012 Tr. 527.) Dr. Edinboro explained: “That amount of
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alcohol was equivalent to the alcohol that would be in at least two and a half forty-ounce beers.”

(Feb. 28, 2012 Tr. 528.)

Crockett’s Defense at Trial - A Third-Party Driver2.

Steven Powell testified that he works as a private investigator. (Feb. 29, 2012 Tr. 552.) 

Mr. Powell stated that he had worked as a private investigator for twenty years, and that prior to 

working as a private investigator, he worked for twenty years with the Norfolk Police 

Department. (Feb. 29, 2012 Tr. 553.) Mr. Powell stated that John Hooker, Crockett’s prior 

counsel, hired him. (Feb. 29, 2012 Tr. 554.) Mr. Powell testified that as part of his investigative 

duties in this case, he interviewed a number of witnesses, including Mr. Daniels. (Feb. 29, 2912 

Tr. 554.) When Mr. Powell asked Mr. Daniels what he had seen when he got to the crashed 

vehicle, Mr. Daniels had “said there was one person in the front seat and one guy in the

backseat.” (Feb. 29, 2012 Tr. 557.)

William Pritchard testified that he works as “a licensed land surveyor in the

Commonwealth of Virginia.” (Feb. 29, 2012 Tr. 560.) Mr. Pritchard was received as an expert 

in survey. (Feb. 29, 2012 Tr. 561.) Mr. Prichard testified that he had surveyed “certain areas of 

Wolfsnare Road to determine whether one could see a traffic light at the intersection of Great

Neck and Wolfsnare from the point of 2125 Wolfsnare Road.” (Feb. 29, 2012 Tr. 561.) When

asked if “from Cambridge Road [you can] see with the line of sight down to the stoplight at

Great Neck and Wolfsnare,” Mr. Pritchard responded: “No, sir.” (Feb. 29, 2012 Tr. 564.) Mr.

Pritchard explained:

Well, it’s just the curvature of the road where it’s taking a left — there is no 
line of sight from here to here because of all the buildup and everything, the trees 
— the street is taking like a twenty-two degree bend turn to take about an eleven 
degree bend back. So it’s what we call a reverse curve.

(Feb. 29, 2012 Tr. 565.)
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Erick Smith testified that he works with Mr. Pritchard, and he worked as the project

manager for the survey of whether “a traffic light could be seen down at the intersection of

Wolfsnare and Great Neck.” (Feb. 29, 2012 Tr. 571-72.) When asked about his confidence in

the accuracy of the survey, Mr. Smith testified: “It is accurate to the standard — the requirements

from the [applicable standard].” (Feb. 29, 2012 Tr. 573.)

Officer Thomas Kellogg testified that he works as a police officer with the City of

Virginia Beach. (Feb. 29, 2012 Tr. 574.) Officer Kellogg testified that he worked as the lead

investigator for the accident that occurred on Wolfsnare Road on December 28, 2008, which

involved Crockett. (Feb. 29, 2012 Tr. 575.) Officer Kellogg was shown renderings of the

accident path, and when asked if one of the renderings showed “the car coming eastbound down

Wolfsnare Road beginning to make a veer over to the westbound lane,” Officer Kellogg

responded: “Yes.” (Feb. 29, 2012 Tr. 578-80.) When asked what the lines in one of the

renderings were based on, Officer Kellogg stated: “Tire marks left from the car moving

sideways. The vehicle actually goes over grass, over concrete of the driveway, back into the

grass, and then comes to final resting against the tree.” (Feb. 29, 2012 Tr. 580-81.)

Officer Jeff Menago testified that he works as a Master Police Officer with the City of

Virginia Beach. (Feb. 29, 2012 Tr. 588.) Officer Menago testified that on December 28, 2008,

he was assigned to the fatal accident crash team. (Feb. 29, 2012 Tr. 589.) Officer Menago stated

that in terms of investigating the accident, “[he] operated the total station on the scene of that

incident,” which is “like an instrument, a theodolite data collector which shoots angles and

distances to reproduce a scale diagram of the crash scene.” (Feb. 29, 2012 Tr. 590.) When

asked if he knew what instructions were given to the forensics team as to their work at the scene
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of the accident, Officer Menago indicated that he did not, and that “[he] simply operated the

theodolite.” (Feb. 29, 2012 Tr. 591.)

Officer Forrest Godwin testified that he works as a police officer with the Virginia Beach

Police Department. (Feb. 29, 2012 Tr. 593.) Officer Goodwin testified that on December 28, 

2008, and December 29, 2008, he was assigned to the fatal crash team, and on these dates, he 

was involved in investigating a fatal accident on Wolfsnare Road. (Feb. 29, 2012 Tr. 593-94.) 

Officer Godwin stated that his role involved looking at the scene with Officer Kellogg and 

determining “what evidence there was to collect.” (Feb. 29, 2012 Tr. 594-95.) When asked if 

upon inspection of the scene, Officer Godwin observed that the driver side window was open, 

Officer Goodwin stated: “Yeah. The window was opened as you see it there [in the 

photograph].” (Feb. 29, 2012 Tr. 598.) Officer Godwin also testified that the photographs of the 

scene showed that the driver’s side airbag had deployed from the steering wheel. (Feb. 29, 2012 

Tr. 601.) Further, Officer Godwin testified that another photograph depicted “a jacket of some 

sort” behind the car. (Feb. 29, 2012 Tr. 603.) When asked if the “airbag was cut out of the car 

so that it could be potentially processed,” Officer Godwin, stated: “I don’t know. My personal

knowledge[;] I don’t know.” (Feb. 29, 2012 Tr. 605.)

Kevin Kelly testified that he works as a forensic technician with the City of Virginia

Beach. (Feb. 29, 2012 Tr. 608.) Mr. Kelly testified that on February 12, 2009, he was asked to

remove the driver’s side airbag from a 1998 Honda Accord in relation to an accident that

occurred on December 28, 2008. (Feb. 29, 2012 Tr. 608-09.) Mr. Kelly testified that after he

removed the airbag, he “sealed [the airbag] up,” and “brought it to Property and Evidence and

vouchered it.” (Feb. 29, 2012 Tr. 609.) When asked if he had received any instructions to have

the airbag sent to the lab for testing, Mr. Kelly indicated that he had not been given such
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instructions. (Feb. 29, 2012 Tr. 609-10.) Mr. Kelly also testified that when he removed the

airbag, the car had been, and was in, an open air parking lot. (Feb. 29, 2012 Tr. 615-16.)

Karlene Carkhuff testified that she had known Crockett for “[approximately thirteen to

fifteen years.” (Feb. 29, 2012 Tr. 617-18.) Ms. Carkhuff testified that Crockett’s mother, Gail,

was “like [Ms. Carkhuff s] sister.” (Feb. 29, 2012 Tr. 619.) Ms. Carkhuff testified that on

December 28, 2008, she was living in Maryland, but after she learned of the events of December

28, 2008, she came down to Virginia Beach. (Feb. 29, 2012 Tr. 618-19.) Ms. Carkhuff testified

that on January 7, 2009, she and Ms. Crockett went to the police compound lot to recover

property being held by the police. (Feb. 29, 2012 Tr. 619-20.) Ms. Carkhuff testified that she

and Ms. Crockett went with Officer Kellogg to the vehicle on the compound lot, and she

observed “a black wallet on the passenger seat rear of the car” and “a sweatshirt kind of rolled up

like a pillow.” (Feb. 29, 2012 Tr. 623.) Ms. Carkuff also observed a beer bottle in the

“[p]assenger side front.” (Feb. 29, 2012 Tr. 625.) Ms. Carkhuff stated that they “were not

allowed to take anything from the inside of the cab of the vehicle, but [they] were allowed to

take items that belonged to Cameron from the trunk, his personal effects, college books, karaoke

mic. Basketball was in the car.” (Feb. 29, 2012 Tr. 625-26.) When asked if there was any

money or change in the car or any “recently purchased goods,” Ms. Carkhuff indicated that there

were no such items in the car. (Feb. 29, 2012 Tr. 627.) When asked if Crockett was a cigarette

smoker or whether he typically wore his seatbelt, Ms. Carkhuff responded, “Never,” to both

questions. (Feb. 29, 2012 Tr. 629.)

Robert Bagnell testified that before he retired, he worked with the Portsmouth Police 

Department as a crime scene investigator for over fifteen years, and that before that position, he 

had worked as a detective in the military. (Feb. 29, 2012 Tr. 633-34.) Mr. Bagnell also testified
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that he had been “certified by the Department of Criminal Justice Services as a subject matter 

expert on dealing with crime scene investigation, evidence recovery, crime scene and forensic 

photography.” (Feb. 29, 2012 Tr. 635.) When asked “how an airbag is ordinarily processed at 

the scene,” Mr. Bagnell stated:

The airbag would be — is very, very important because it’s a DNA -- 
recovery for DNA. So you would take an airbag and you would preserve it in paper.
I would also, if I had the ability to put a sheet of paper down, put the airbag on it, 
put a sheet of paper on top and roll it up in case there was any hairs and fibers from 
the activation on it. The airbag would then be in my sole care and custody, 
controlled. It would be packaged up and placed on a police voucher. And then it 
would be placed in Property and Evidence with request for a laboratory 
examination to go to the Department of Forensic Science Laboratory for testing for 
DNA to try to develop a DNA profile from it.

(Feb. 29, 2012 Tr. 639-40.) When asked at what point in time the airbag should be removed, 

Mr. Bagnell testified that it should be removed “[ejither at the scene or very closely to the 

scene.” (Feb. 29, 2012 Tr. 640-41.) Mr. Bagnell also testified that he would “want to go to the 

hospital” and document any injuries sustained by, or particulate matter on, the person who is the 

suspected driver. (Feb. 29, 2012 Tr. 642.) Mr. Bagnell testified that as part of the initial crime 

scene investigation, “once that vehicle is secured and moved to a location that you can safely 

process it as a crime scene, it should be processed.” (Feb. 29, 2012 Tr. 643.) Mr. Bagnell 

explained that processing the crime scene means:

Any type of evidence that would be in there. If I had any open containers 
in it, I would take those for evidence. If fingerprint and DNA evidence, the steering 
wheel, the gearshift knobs, I would look at those to see if they were good for DNA.
If they were good for DNA, I would maybe take a sample from that. We call it 
touch evidence. Perhaps a surface that was smooth, it would be more viable for 
recovery of latent fingerprints. I would process that for latent fingerprints.

(Feb. 29, 2012 Tr. 643-44.) Mr. Bagnell stated that he would “also be looking for any type of

blood or body fluid from the activation of an airbag or the collision itself so [he] could take the 

blood or body fluids which would be good for DNA analysis and getting a DNA profile to be
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compared.” (Feb. 29, 2012 Tr. 644.) When asked if he had any knowledge about what the

officers knew when they responded to the accident scene, such as any statements by the

defendant or statements from eyewitnesses, Mr. Bagnell indicated that he did not. (Feb. 29, 2012

Tr. 648^19.)

Joshua Reddy testified that on December 28, 2008, he was living with Kevin Rondorff in

an apartment “[i]n Bancroft Hall” in Virginia Beach. (Feb. 29, 2012 Tr. 652, 654-55.) Mr.

Reddy testified that on December 28, 2008, he and Mr. Rondorff hosted a party at their

apartment. (Feb. 28, 2012 Tr. 656-57.) When asked how he knew Crockett, Mr. Reddy

indicated that he had known Crockett since middle school. (Feb. 28, 2012 Tr. 657.) Mr. Reddy

indicated that he also knew Jack Korte. (Feb. 29, 2012 Tr. 657.) Mr. Reddy testified that he saw

Crockett and Mr. Korte arrive at the party and that he did not see any alcohol in their possession.

(Feb. 29, 2012 Tr. 658.) Mr. Reddy testified that Crockett and Mr. Korte stayed at the party

“[pjrobably no more than half an hour to an hour,” but he did not see them leave. (Feb. 29, 2012

Tr. 658.)

Mr. Reddy indicated that he also knew Jacob Palmer. (Feb. 29, 2012 Tr. 659.) When

asked if Mr. Palmer was missing from the party at any point, Mr. Reddy stated: “I did not see

him for about half an hour, maybe a little bit longer.” (Feb. 29, 2012 Tr. 660.) When asked if

the period of time that Mr. Palmer was missing could have been longer, Mr. Reddy stated: “It

could have been, but I think it was under an hour.” (Feb. 29, 2012 Tr. 660-61.) When asked if

“Mr. Palmer express[ed] an intention to [Mr. Reddy] about going to the store,” Mr. Reddy stated:

“He asked me if I needed anything from the store.” (Feb. 29, 2012 Tr. 662.) Mr. Reddy testified

that he told Mr. Palmer that he did not need anything from the store. (Feb. 29, 2012 Tr. 662.)
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When counsel asked Mr. Reddy if he saw Mr. Palmer leave with Crockett and Mr. Korte, Mr.

Reddy indicated that he had not. (Feb. 29, 2012 Tr. 664.)

When asked if “at some point later [Mr. Reddy was] in the back bedroom and Jacob 

[Palmer] came up to [him]” and “everybody was sort of confused because Jack and Cameron 

hadn’t been back yet,” Mr. Reddy stated: “Right.” (Feb. 29, 2012 Tr. 664-65.) When asked if 

“at some point [Mr. Reddy] [had] to verify that [he was] not driving the vehicle on the night of 

the accident” because the following day he had called in sick to work, Mr. Reddy responded, 

“Yes.” (Feb. 29, 2012 Tr. 666.) Mr. Reddy indicated that he had called in sick because he was 

hungover. (Feb. 29, 2012 Tr. 666.) When asked if he was driving the vehicle, Mr. Reddy stated:

“No, ma’am.” (Feb. 29, 2012 Tr. 666.)

Ammerrell Barretto testified that on December 28, 2008, she attended the party that was

held at Josh Reddy’s and Kevin Rondorff s apartment. (Feb. 29, 2012 Tr. 671.) Ms. Barretto 

indicated that she knew both Crockett and Mr. Palmer, but she had not known Jack Korte. (Feb.

29, 2012 Tr. 670-71.) When asked if she recalled that Mr. Palmer had come back to the party

and it “was unusual when he came back,” Ms. Barretto stated: “Yeah. He just seemed like — he

was asking about Cameron and Jack, if, you know, anyone had seen them or heard from them or 

-- and he just seemed really like weird and sketchy about it.” (Feb. 29, 2012 Tr. 672—73.) Ms. 

Barretto also stated that “[h]e was breathing kind of heavy.” (Feb. 29, 2012 Tr. 673.) When 

asked how long Mr. Palmer was gone from the party, Ms. Barretto indicated that she did not 

recall. (Feb. 29, 2012 Tr. 674.) When asked about her use of the word “sketchy” when 

describing Mr. Palmer’s behavior, Ms. Barretto stated that “[i]t was just weird like how he was

just asking about them.” (Feb. 29, 2012 Tr. 674.)
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Officer Beth Coulling testified that she works as a “firefighter/medic with the City of 

Virginia Beach.” (Feb. 29, 2012 Tr. 676.) Officer Coulling testified that on December 28, 2008,

she worked at the fatal accident on Wolfsnare Road. (Feb. 29, 2012 Tr. 677.) Officer Coulling

testified that at the accident scene, she was instructed to assist as Crockett was brought to the

ambulance. (Feb. 29, 2012 Tr. 679.) Officer Coulling indicated that as the ambulance was

travelling to the hospital, she asked Crockett some basic questions. (Feb. 29, 2012 Tr. 680.)

Officer Coulling testified that “[h]e answered [her] questions when [she] asked him.” (Feb. 29,

2012 Tr. 681.) When asked if Crockett was able to recall the accident, Officer Coulling stated:

“To the best of my knowledge, my memory, I think he did. But he did ask a couple of times

what had happened, things like that.” (Feb. .29, 2012 Tr. 681.) When asked if these answers

would be consistent with a head injury, Officer Coulling stated: “It is a potential, yes.” (Feb. 29,

2012 Tr. 681.)

Dr. Christopher Maples testified that he works as an emergency medicine physician.

(Feb. 29, 2012 Tr. 683.) Dr. Maples testified that on the night of December 28, 2008, and the

early morning of December 29, 2008, he was employed as “a resident in emergency medicine”

and he was practicing in Virginia Beach. (Feb. 29, 2012 Tr. 685.) Dr. Maples testified that on

the night in question, he received “a patient by the name of Cameron Crockett.” (Feb. 29, 2012

Tr. 685.) When asked if Dr. Maples observed any visible head injuries when examining

Crockett, Dr. Maples stated that “[he] noted that [Crockett’s] head was atraumatic, meaning there

was no trauma that [Dr. Maples] could visualize.” (Feb. 29, 2012 Tr. 689.) Dr. Maples also

indicated that Crockett “had a normal exam of his neck,” and there was no indication of “any

particular impact or trauma or blunt trauma to the neck.” (Feb. 29, 2012 Tr. 689-90.) When
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asked if “there [were] any injuries consistent with [Crockett’s] chest striking a steering wheel or 

airbag or any blunt surface,” Dr. Maples stated: “Notthat I found.” (Feb. 29, 2012 Tr. 691.) 

Dr. Maples testified that Crockett “did have a laceration to the back of his left hand.” 

(Feb. 29, 2012 Tr. 691.) Dr. Maples also testified that “there was some discussion as to whether 

or not [Crockett] had an altered level of consciousness, a decreased level of consciousness 

initially. All of it seemed to have quickly resolved by the time he got to the emergency room.” 

(Feb. 29, 2012 Tr. 693.) With respect to any internal injuries, Dr. Maples stated that a CT scan 

of Crockett’s abdomen and pelvis revealed “a small right pulmonary contusion,” which is “a 

bruise on the lung.” (Feb. 29, 2012 Tr. 694.) Dr. Maples also stated that Crockett had 

“pneumothorax,” explaining that Crockett “had a very small one on the left side of his lung, 

which is really air in the lung where it doesn’t belong.” (Feb. 29, 2012 Tr. 694.) Dr. Maples 

agreed that this was “consistent with a traumatic injury being in an automobile, being thrown 

about.” (Feb. 29, 2012 Tr. 695.) Dr. Maples also agreed that when evaluating whether Crockett 

had head trauma, he had reported that Crockett “follows all commands, alert and appropriate,” 

and that Crockett’s “mood, memory, affect, and judgment [were] normal.” (Feb. 29, 2012 Tr. 

698.) When asked if “someone [can] have amnesia for an event and still be alert and follow

an

commands,” Dr. Maples responded: “Yes.” (Feb. 29, 2012 Tr. 698-99.)

Dr. Reuben Roller testified that he works as a clinical psychologist. (Feb. 29, 2012 Tr.

701.) Dr. Roller testified that he specializes in “[b]ehavioral medicine and forensic psychology.” 

(Feb. 29, 2012 Tr. 702.) When asked if his work included the “evaluation of the memory and

recollection of an individual who’s been in a traumatic event,” Dr. Roller stated: “Yes.” (Feb.

29, 2012 Tr. 703-04.) Dr. Roller was tendered, without objection, “as an expert in the field.”

(Feb. 29, 2012 Tr. 705.) Dr. Roller indicated that he had not examined Crockett in person, and
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had not formed “any specific opinions or specific diagnosis with respect to him as an individual.”

(Feb. 29, 2012 Tr. 705.) Dr. Roller agreed that “[i]f someone has undergone the experience of a

traumatic event,” it can “affect their memory and recall for that event.” (Feb. 29, 2012 Tr. 707.)

Helen Gomto testified that she works as “loss prevention for the Shell station” located “at

Great Neck Road and First Colonial.” (Feb. 29, 2012 Tr. 709.) Ms. Gornto testified that on

December 28, 2008, which was a Sunday, the Shell station operated “from 7:00 a.m. to 11:00

p.m.” (Feb. 29, 2012 Tr. 711.) Ms. Gomto stated that if anyone had gone to the Shell station

after 11:00 p.m. that day it would have been closed. (Feb. 29, 2012 Tr. 711.) When asked if on

December 28, 2008, the Shell station sold “cigarette rolling papers or so-called blunt rolling

papers,” Ms. Gomto stated: “Yes, we did.” (Feb. 29, 2012 Tr. 711-12.)

Will Von Stein testified that he works as “the manager at Beach Robo, Inc.,” which is

“located at 2456 Virginia Beach Boulevard.” (Feb. 29, 2012 Tr. 715.) Mr. Von Stein testified

that the store operates “24/7” and that the store had those same hours on December 28, 2008.

(Feb. 29, 2012 Tr. 716.) Mr. Von Stein also testified that the store carries “blunt wrappers for

rolling of blunt cigarettes,” and that these products were available on December 28, 2008. (Feb.

29, 2012 Tr. 716-17.)

Next, Crockett testified on his own behalf. (Feb. 29, 2012 Tr. 718.) When asked about

the year, make, and model of the vehicle involved in the accident, Crockett stated that it was a

“1998 Honda Accord. It was a coupe, two door.” (Feb. 29, 2012 Tr. 722.) When asked if he

was the driver of the car at the time of the accident, Crockett stated: “Absolutely not.” (Feb. 29,

2012 Tr. 723.) Crockett stated that on Sunday, December 28, 2008, he and Jack had played

basketball in the afternoon, and later that same day, around 8:00 pm. or 9:00 p.m., Crockett

“picked [Jack] up at his house.” (Feb. 29, 2012 Tr. 725—27.) Crockett stated he and Jack
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planned “[t]o hang out at [Crockett’s mother’s] house.” (Feb. 29, 2012 Tr. 727.) Crockett 

testified that “[j]ust past 10:00,” he and Jack left the house, explaining:

Well, we had thought when we’d gotten to the house my mother was asleep 
because it was a Sunday. It was a work night for her. We were in my room, and 
we had just each opened a bottle of Steel Reserve forty-ounce malt liquor bottles.
And we heard her door open and she was outside. So at that juncture we didn’t 
want to get caught drinking at my house and decided to go somewhere else.

(Feb. 29, 2012 Tr. 728.) Crockett stated that he and Jack then went to Kevin Rondorff s

apartment. (Feb. 29, 2012 Tr. 729.) When asked about the alcohol percentage of a Steel Reserve

beer, Crockett stated: “It’s more than usual. I’m pretty sure it’s between seven and eight

percent.” (Feb. 29, 2012 Tr. 729.) Crockett stated that he had “[a] couple of sips” before he left

his mother’s house. (Feb. 29, 2012 Tr. 230.) Crockett testified that when he and Jack arrived at

Mr. Rondorff s apartment, he and Jack sat and talked in the parking lot for “about a half an hour

or forty-five minutes,” and they were “speed drinking or chugging while [they] were in the car.”

(Feb. 29, 2012 Tr. 731-32.) Crockett stated that he and Jack each had one forty-ounce Steel

Reserve bottle, and they split a third bottle. (Feb. 29, 2012 Tr. 732.)

When asked about Jacob Palmer, Crockett stated: “He’s a friend of mine. I coached him

in basketball, I believe the year before this incident.” (Feb. 29, 2012 Tr. 733.) Crockett testified 

that he received a text from Mr. Palmer at 10:45 p.m. (Feb. 29, 2012 Tr. 735-36.) Crockett

responded to Mr. Palmer as follows: “I told him that we were there, and I asked him to come 

down to show us which apartment exactly it was.” (Feb. 29, 2012 Tr. 736.) When asked how

long Crockett had stayed at the party, Crockett stated: “Not very long at all. I would say

anywhere in the vicinity of five to fifteen minutes. Probably closer to ten.” (Feb. 29, 2012

Tr. 739.) Crockett testified that Mr. Palmer initiated a conversation “about smoking a blunt.”
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(Feb. 9, 2012 Tr. 741.) Crockett stated that Mr. Palmer had marijuana. (Feb. 29, 2012 Tr. 741.)

When asked if either he or Jack had any money, Crockett stated: “No.” (Feb. 29, 2012 Tr. 741.)

Crockett testified that they decided to get blunt papers for the marijuana, and Crockett

“told [Mr. Palmer] to take [Crockett’s] car and use [Crockett’s] gas as [Crockett’s and Mr.

Korte’s] contribution to the blunt.” (Feb. 29, 2012 Tr. 742.) When asked why Crockett did not

drive his own car, Crockett stated: “I knew I was too intoxicated to drive and so was Jack.”

(Feb. 29, 2012 Tr. 743-44.) When asked if “from this point on do you have an uninterrupted

specific and coherent memory of all the events that occurred between that point and when you

were in the hospital,” Crockett responded: “No, it’s not entirely coherent.” (Feb. 29, 2012

Tr. 744.) Crockett stated that after he gave the car keys to Mr. Palmer, “the next real coherent

memory [he has] is actually waking up in the hospital on the gurney as Officer Wallace told us

and being — conducting an interview with him at 12:17 a.m. that night.” (Feb. 29, 2012 Tr. 744.)

Crockett testified that between “holding the keys out and the time of waking up in the

emergency room,” he has three pieces of memory, which came back to him in the weeks after his

release from the hospital. (Feb. 29, 2012 Tr. 745.) First, Crockett stated:

My mother and I were driving back from Old Dominion.... And at that point we 
were on Great Neck Road, and we went back down towards our house. And we 
passed the light at Great Neck and Wolfsnare, at which point, just looking at it, you 
know, it struck me almost kind of like a flashback. And I remembered going the 
other way, actually going towards the Boulevard in this memory, Virginia Beach 
Boulevard, and I’m sitting in the backseat angled like this somewhat towards Jack. 
So I’m looking and talking -- looking at and talking to Jack in the backseat, not 
necessarily in any one seat, more like in the center towards the right because I 
wasn’t seatbelted. I was just kind of sitting back there. And I remember looking 
down at my phone and texting and not being able to really see what I was texting. 
And I remember looking up and seeing that light, that same light at Great Neck and
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Wolfsnare. We were stopped there. And the driver asked us, Jack and I, Where 
you guys trying to go, then? I remember those words very specifically.

(Feb. 29, 2012 Tr. 746^17.) When asked “if you had gone to the Shell station to get blunt

wrappers at eleven o’clock that night — or after eleven — ... and it was closed and you were 

going to the Robo or Citgo on Virginia Beach Boulevard, would you have taken the Great Neck 

Road route that you’ve just mentioned,” Crockett responded: “Yes. We would have gone all the 

way up on Great Neck and taken a right at the Boulevard.” (Feb. 29, 2012 Tr. 747.) Next,

Crockett testified:

Almost immediately after I was — obviously I was pretty shocked at being 
struck with a flashback of that nature. And I was thinking more and more about it, 
and I was deep in my own mind and thinking more and more about it trying to 
unfold the events to see if I could remember anything after having been struck with 
that. And I had a very similar memory. I’m essentially seated in the same position 
in the backseat in the center towards the right with that same angle, towards Jack.
And I remember doing the same thing, looking down and texting and feeling 
intoxicated and not being able to read it very easily. At that point I remember 
looking out to my left and seeing that we were parked. And I recognized where we 
were. It was the Beach Robo, what is now known as the Citgo gas station. I 
remember looking out and seeing the gas pumps to my immediate left and seeing 
the tiny little store they have there. You can’t actually walk in it and purchase 
things. It’s a little window. And I remember seeing that and then turning back and 
talking to Jack briefly.

(Feb. 29, 2012 Tr. 747^18.) When asked if the “Robo or Citgo station [was] a second choice 

place that [he] had used before to buy blunt wrappers,” Crockett stated: “Yes. Because it was 

open twenty-four hours a day. It was convenient for the fact that the Shell had been closed.”

(Feb. 29, 2012 Tr. 748.)

When asked if he “ever saw the face of the driver that is driving in these memories,”

Crockett stated:

No. Because things that I’m looking at — well, in the first one, I’m angled 
towards Jack; so I see part of the person’s body, but his face is looking forward. 
And I’m not looking at him, so I can’t see his face. And in the second one the 
driver’s not in the car. I’m assuming he’s outside. I couldn’t see anyone, and I’m

39



Case 3:18-cv-00139-MHL-RCY Document 26 Filed 03/26/19 Page 40 of 133 PagelD# 997

just looking out halfway intoxicated and recognizing where I was. So I couldn’t 
see the face at that point either.

(Feb. 29, 2012 Tr. 748—49.) When asked “who is the last person you offered your keys to before

you left [the apartment],” Crockett responded: “Jacob Palmer.” (Feb. 29, 2012 Tr. 749.)

Crockett testified that his text records from the night in question “corroborate and confirm” that

he was texting at the times from his memories. (Feb. 29, 2012 Tr. 749.) Crockett stated that

between 11:06 p.m. and 11:12 p.m., his text records show that four text messages went back and

forth, explaining that “[he] had initiated the first text, a text came back in to [him], [he] sent one

back out, and [he] [has] the last one in at 11:12.” (Feb. 29, 2012 Tr. 750-51.)

Crockett testified that the third memory is “not quite as clear as the other two,” stating:

Well, essentially this memory is actually before we physically got in the car 
and left the party. Jack and myself were on the passenger side of the car, and I 
remember someone asked me for a jacket, although I can’t say who. I don’t 
remember the person’s face. And 1 also remember telling Jack to take the front seat 
because he was taller than me. And being a two-door coupe, I was trying to 
accommodate him with his height.

(Feb. 29, 2012 Tr. 751-52.) Crockett stated that he had “multiple jackets and sweatshirts” in his

car, and “[m]ost of the clothing was in [his] trunk.” (Feb. 29, 2012 Tr. 752.) When asked if he

remembered giving the person a jacket, Crockett stated: “Not physically handing it to anyone,

no.” (Feb. 29, 2012 Tr. 752.) After being shown a photograph of the accident scene that

depicted an item behind the car, Crockett explained that the item was “a jacket of [his].” (Feb.

29, 2012 Tr. 752.) When asked if he remembers wearing that jacket on the night in question,

Crockett stated: “No.” (Feb. 29, 2012 Tr. 753.) When asked if the jacket is the one “[he]

believefs] [he] gave to someone else who asked for one,” Crockett responded: “Yes, sir.” (Feb.

29, 2012 Tr. 753.)
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When asked about the “first thing” that Crockett recalled when his memory picks up at

the emergency room, Crockett stated:

It was really kind of shocking in the memory considering that I had no 
recollection of the events immediately prior to that. I remember waking up on the 
gurney being in that C collar that he explained and really being restricted as far as 
movement is concerned. I remember feeling pain in the right side of my ribs.

(Feb. 29, 2012 Tr. 758.) Crockett also stated: “I remember Officer Wallace telling me he’s

going to conduct an interview. That was more or less immediately after this memory picks up.”

(Feb. 29, 2012 Tr. 759.) When asked about the “state of [his] mental faculties in terms of

clearness of memory at that time,” Crockett stated: “I didn’t even know why I was in the

hospital at the time, much less why an officer was speaking to me at that time.” (Feb. 29, 2012

Tr. 759.) Crockett explained that Officer Wallace had asked questions about Crockett’s vehicle,

which triggered Crockett into thinking that something had happened with a car. (Feb. 29, 2012

Tr. 761.) When asked if Crockett’s statements to Officer Wallace - such as Crockett stating, “I

mean, did I hit someone, or — I mean?” - were meant to convey that he was driving the car,

Crockett responded:

No, I was not. I was trying to find out what happened because, as you read, 
I asked him numerous times, I was in an accident? I was in an accident? In what 
sense? I was trying to find out what had transpired, and he wouldn’t tell me. So I 
just threw a guess out, I mean, did I hit someone? Did I, you know, did I hit 
something? I didn’t know what the deal was, so I was trying to find out from him 
the nature of the accident.

(Feb. 29, 2012 Tr. 763-64.) When asked why Crockett told Officer Wallace that nobody was in

the car with him, Crockett stated: “I couldn’t even recall the accident; therefore, I could not tell

who was with me. I said there’s no one with me because I didn’t know what had happened. I

didn’t know who was with me at that juncture.” (Feb. 29, 2012 Tr. 764-65.)
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When asked about the statements that he had made after he was put under arrest for DUI

regarding the fact that no one was in the vehicle with him, Crockett indicated that at that point,

he still did not have any recall as to what had happened. (Feb. 29, 2012 Tr. 765.) When asked

about his statement - “That figures” - upon learning that Jack had died in the accident, Crockett

stated: “Well, 1 remember rolling over in the hospital bed when he told me that to face against

him before I said it. And I remember saying it because it figured I’d be left here and Jack would

be the one to pass.” (Feb. 29, 2012 Tr. 768.)

When asked about the wallet that Ms. Carkhuff described as being in the backseat,

Crockett indicated that it was his wallet. (Feb. 29, 2012 Tr. 769.) When asked if he had his

wallet with him that night, Crockett stated: “Yes.” (Feb. 29, 2012 Tr. 769.) Crockett indicated

that at a later time, he was permitted to look inside the wallet, and there was no money in the

wallet. (Feb. 29, 2012 Tr. 770.) When asked if there was “any money in it when you were at

Bancroft Hall [at the party],” Crockett responded: “I had no money on me.” (Feb. 29, 2012

Tr. 770.)

Crockett testified regarding his cell phone records, Mr. Palmer’s cell phone records, and

Mr. Korte’s cell phone records. Crockett testified that he received a text message and a phone

call from Mr. Palmer at 10:45 p.m., and this “was when [Mr. Palmer] was trying to ascertain

[Crockett’s and Mr. Korte’s] whereabouts to see if [they] were at the party yet.” (Feb. 29, 2012

Tr. 777-78.) Crockett also testified that there is an outgoing text message from Mr. Palmer’s

cell phone to Mr. Reddy’s cell phone at around 11:06 p.m. or 11:07 p.m. (Feb. 29, 2012

Tr. 778-79.) Crockett indicated that as far as he knew, at 11:06 p.m., he had left the party

because “the maximum amount of time [Crockett and Mr. Korte] stayed was fifteen minutes and

[Crockett] arrived at 10:50.” (Feb. 29, 2012 Tr. 778.) Crockett testified that at 11:43 p.m., Mr.
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Rondorff texted Mr. Palmer. (Feb. 29, 2012 Tr. 779.) Crockett also testified that at 11:19 p.m.,

there was a phone call from Mr. Palmer to Crockett. (Feb. 29, 2012 Tr. 781.) Further, Crockett 

testified that “[he] believe[s] at 11:25 p.m. the records read, which is also a call from Palmer to 

[Crockett].” (Feb. 29, 2012 Tr. 781.) Crockett stated that there was another call from Palmer to 

him at 3:10 a.m. (Feb. 29, 2012 Tr. 782.) Additionally, Crockett testified that at 12:02 a.m., Mr.

Palmer texted Mr. Rondorff; at 12:54 a.m., Mr. Reddy called Mr. Palmer; and at 2:06 a.m., Mr.

Palmer called Mr. Rondorff. (Feb. 29, 2012 Tr. 786.) Crockett also testified that there were two 

calls from Mr. Palmer to Mr. Reddy at 3:19 a.m. (Feb. 29, 2012 Tr. 786.) Crockett stated: “The

final text is at 6:29 in the morning from Palmer to myself.” (Feb. 29, 2012 Tr. 787.)

Crockett testified that on January 8, 2009, the day after he was released from jail, he had 

a meeting with Mr. Palmer. (Feb. 29, 2012 Tr. 788.) When asked what Crockett had told Mr. 

Palmer in response to any questions or comments from Mr. Palmer, Crockett stated: “Well, I

told him that someone else was driving my car.” (Feb. 29, 2012 Tr. 791.)

When asked if he smoked cigarettes, Crockett stated: “No, sir.” (Feb. 29, 2012 Tr. 798.)

Crockett indicated that he knew that Mr. Palmer smoked cigarettes, that Mr. Palmer typically

smoked “Pall Mall” cigarettes, and that the color of the box was “[b]lue typically.” (Feb. 29,

2012 Tr. 799.) When asked about a text message between himself and Mr. Korte, in which

Crockett stated, “Word. Rondo said ten. Shall two pregame and scoop another,” Crockett

agreed that the word “pregame” typically means “drinking before actually getting to the party,”

but “[i]t depends on who you’re asking. People have different definitions for it.” (Feb. 29, 2012 

Tr. 803.) Crockett explained that “scoop another” meant picking up Mr. Korte. (Feb. 29, 2012

Tr. 804.) When asked if “two pregame” meant “two pregame beers,” Crockett stated: “I don’t

know what pregaming a beer means.” (Feb. 29, 2012 Tr. 804.) When asked if in the text
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messages, Crockett referred to himself as “one,” Crockett responded: “Yes.” (Feb. 29, 2012

Tr. 805.)

When asked how long after the accident he had his memory flashes, Crockett testified

that “[i]t was about two or three weeks later.” (Feb. 29, 2012 Tr. 805.) When asked if he had

any flashbacks when he met with Mr. Palmer on January 8, 2009, Crockett stated: “Not

flashbacks. But by that point in time I had recalled, as Mr. Sacks described it, the coherent

memory of offering him my keys.” (Feb. 29, 2012 Tr. 806.) When asked whether Crockett got

the alcohol that he and Mr. Korte were drinking before or after he picked up Mr. Korte, Crockett

stated: “I believe it was afterwards on a route to my house.” (Feb. 29, 2012 Tr. 809.) When

asked about prior testimony in which Crockett had indicated that he and Mr. Korte thought they

were “invincible,” Crockett stated: “Not literally speaking; but yes, we thought we were more or

less above -- .... reality.” (Feb. 29, 2012 Tr. 815.) When asked if feeling invincible meant

“not capable of being hurt, not capable of being harmed, not capable of being in trouble,”

Crockett responded: “Not necessarily that. I mean, to an extent, yes. But for the most part we

just felt that we were above reality to a certain extent. Jack and I frequently had, you know,

conversations and we thought that we were just kind of a breed apart.” (Feb. 29, 2012 Tr. 815-

16.)

When asked whether at the hospital, he had asked Officer Wallace “where it happened”

or “if Jacob Palmer was okay,” Crockett responded: “No. Because I did not recall at the time

that anyone was with me.” (Feb. 29, 2012 Tr. 816-18.) When asked if Crockett had accused

Mr. Reddy of being the driver of the car, Crockett stated: “I personally did not accuse Josh

Reddy, no.” (Feb. 29, 2012 Tr. 818-19.)
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Crockett’s New Evidence of Innocence8B.

Counsel’s Conversation with Pamela Gillespie and the Affidavit of 
Pamela Gillespie

1.

In support of Crockett’s actual innocence claim, he first discusses (i) counsel’s notes 

regarding a conversation with Pamela Gillespie, a juror from Crockett’s first trial (“Juror 

Gillespie”), which ended in a mistrial after the jury failed to reach a consensus at the sentencing 

phase of the trial, and (ii) an affidavit from Juror Gillespie. (ECF No. 1-1, at 27 (citing State

Habeas Exs. 145, 419).)

Counsel’s notes regarding his conversation with Juror Gillespie are dated June 11, 2011. 

(State Habeas Ex. 145, at 1.) Counsel’s notes are handwritten and consist of sentence fragments 

describing his conversation with Juror Gillespie. (Id.) Due to the cursory nature of these notes, 

and the fact that the handwriting is difficult to decipher, the Court does not attempt to summarize

the notes here. In Juror Gillespie’s affidavit, she states:

I, Pamela Gillespie, served as a juror on Cameron Crockett’s 2011 
involuntary manslaughter trial.

After we could not arrive at a unanimous agreement regarding Mr. 
Crockett’s sentence, we were discharged from service.

Following this discharge, I could not sleep at night not knowing 
what happened afterwards or what might have happened to Mr. Crockett. I felt

8 In his Memorandum in Support of his § 2254 Petition, Crockett references the exhibits 
discussed in this section. The Court has reviewed these exhibits, and in discussing the exhibits, 
the Court refers to each exhibit by the number assigned in the Circuit Court’s state habeas 
proceeding (“State Habeas Exhibit”). The State Habeas Exhibits are in twenty-two bound 
volumes in the state court records, and here, Crockett submitted electronic copies of his State 
Habeas Exhibits on a CD, which he identifies as “Disc One.” (ECF No. 1-2, at 1 (explaining 
that Disc One includes copies of the “[Sjtate [Hjabeas [Ejxhibits (435 in all”).) The State 
Habeas Exhibits are not paginated; however, the Court includes citations to page numbers by 
designating the first page of each exhibit as page one and counting each subsequent page. 
Crockett also submitted exhibits with his present § 2254 Petition (“Federal Habeas Exhibits”) on 
a CD, which he identifies as “Disc Two.” (See id.) Additionally, Crockett attached several 
additional exhibits to his Response to Respondent’s Motion to Dismiss. (ECF Nos. 19-1 through 
19-5.) The Court has reviewed all of the materials in the record, and the Court’s determinations 
in this action are based on the Court’s thorough review of the record. See Finch, 914 F.3d at 298 
(district court must consider “all the evidence” regardless of its admissibility).

1.

2.

3.
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horrible about how everything went and I had residual doubt about the young man’s 
guilt. I decided to call Mr. Sacks, Cameron’s attorney, not long after we were 
discharged to see what had happened.

During this conversation, I gave Mr. Sacks some insight into our 
deliberative process. I told Mr. Sacks that the jury really struggled, but that 
ultimately, Mr. Crockett’s statement to police was the determining factor in our 
verdict of guilty. As soon as we heard Mr. Crockett ask if he had hit someone, it 
was as if a light switch went off. Prior to that, we were leaning the other way.

We were also somewhat concerned about the fact that no evidence 
whatsoever was presented as to the cause of the accident. All we knew was that 
the road was wet and the driver lost control of the vehicle.

All of the above statements are true, honest, and correct.

4.

5.

6.

(State Habeas Ex. 419, at 1-2.) The affidavit, dated October 14, 2015, is notarized, and includes

the following notary’s oath: “This day personally appeared before me, the undersigned Notary

Public in and for Virginia Beach, Virginia, Pamela Gillespie, who after first being duly sworn,

deposed and said that the facts contained in the foregoing instrument are true and correct.” (Id.

at 2.)

Crockett argues that “[Juror] Gillespie’s affidavit shows that the case was quite close in

the jury’s eyes,” and “[according to her recollection of the deliberations, it was Mr. Crockett’s

statements to police that sank the defense in 2011.” (ECF No. 1—1, at 27-28.) Crockett claims

that “[w]ere it not for their admission into evidence, the first jury would have acquitted Mr.

Crockett.” (Id. at 28.) However, despite Crockett’s arguments regarding his likely acquittal in

his first trial, Crockett fails to articulate, and the Court fails to discern, how Crockett is able to

conclude from owe juror’s statements that the entire jury would have acquitted him.

Furthermore, as noted above, the Supreme Court has explained that to be credible, three

types of “new reliable evidence” may support a petitioner’s allegations of innocence. Schlup,

513 U.S. at 324. These include “exculpatory scientific evidence, trustworthy eyewitness

accounts, or critical physical evidence—that was not presented at trial.” Id. Juror Gillespie’s
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affidavit and counsel’s notes regarding his conversation with Juror Gillespie do not constitute

any of the three above-listed types of evidence.

“Crockett’s Known Habit of Letting Others Drive His Car While He 
Was Intoxicated”

2.

As support for his actual innocence claim, Crockett next contends that “[sjeveral years 

prior to the accident, Mr. Crockett received a citation in Virginia Beach for underage possession 

of alcohol,” and “[h]e received this ticket under circumstances that, ironically, reflect just how 

plausible it is that he let someone else drive his car on the night of the accident.” (ECF No. 1-1, 

at 28 (citing State Habeas Ex. 1, at 7).) Crockett references his own affidavit as support for this

assertion.

As relevant to Crockett’s assertion regarding the similarities of the two incidents, in his

affidavit, he states:

The only criminal charge of which I had been convicted (excepting traffic 
violations) prior to this incident was a misdemeanor underage possession of alcohol 
charge. To the best of my recollection, this happened in 2006. I believe my mother 
still has the canary carbon copy of the summons issued to me from this matter. I 
was issued this ticket in relation to an incident in which a friend of mine, Brandon 
Liptak, was pulled over on Independence Boulevard near the hospital for driving 
errantly. Importantly, he was driving my car as I was in the backseat. Much like 
on December 28, 2008,1 had given him my keys because while I was intoxicated, 
he had only consumed, if I recall correctly, one beverage. My friends Parker Young 
and Ashlynn Cannon were also in the car at this time and all of us received tickets. 
I had never been arrested prior to December 29, 2008 and had certainly never been 
in police custody before.

(State Habeas Ex. 1, at 7.) The affidavit is dated April 1, 2016. {Id. at 20.) The affidavit is

notarized, and includes the following notary’s oath: “This day personally appeared before me,

the undersigned Notary Public in and for Tazewell County, Virginia, Cameron Crockett, who

after first being duly sworn, deposed and said that the facts contained in the foregoing instrument

are true and correct.” {Id.)
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With respect to this portion of Crockett’s affidavit, in his Memorandum in Support of his

§ 2254 Petition, he contends:

Granted, the nature of this juvenile offense doesn’t exactly paint a pretty 
picture of Mr. Crockett’s party going behavior as a youth, but that is not what 
matters here. What matters is how this incident clearly shows the way Crockett 
routinely acted whenever he had a chance to drive drunk: he chose the less reckless 
option of letting a clearer-headed friend drive his car instead.

(ECF No. 1-1, at 28.)

As an initial matter, Crockett’s affidavit does not qualify as the sort of new reliable

evidence described by the Supreme Court. See Schlup, 513 U.S. at 324; Perry v. Virginia,

No. 3:13CV327-HEH, 2013 WL 4590619, at *4 (E.D. Va. Aug. 28, 2013) (concluding that

defendant’s post-conviction declaration of innocence could not support a claim of actual

innocence); McGivery v. Johnson, No. 3:10CV455-HEH, 2011 WL 1838874, at *5 (E.D. Va.

May 13, 2011). To accept such commonplace self-serving statements and declarations of

innocence would ignore the Supreme Court’s admonition that the quality of evidence necessary

to support a claim of actual innocence “is obviously unavailable in the vast majority of cases.”

Schlup, 513 U.S. at 324; see Calderon, 523 U.S. at 559 (emphasizing that new reliable evidence 

of innocence is a “rarity”).9 Crockett fails to articulate, and the Court fails to discern, how

Crockett is able to conclude from one instance in which he allowed someone else to drive his car

when he was drunk that this is “the way Crockett routinely acted whenever he had a chance to

drive drunk.” (ECF No. 1-1, at 28 (emphasis added).).

9 Moreover, Crockett was aware of this prior conviction throughout his first and second 
trials, thus it is not new information. Cf United States v. Lawhorne, 29 F. Supp. 2d 292, 304-05 
(E.D. Va. 1998) (“[ejven if the defendant is in possession of the evidence before trial, but does 
not realize its relevance, the result is the same: the evidence is not ‘newly discovered’”).
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Possible Testimony from Defense Witnesses Josh Reddy and 
Ammerrell Barretto

3.

Next, Crockett contends that “[w]hen trial counsel questioned defense witnesses Josh 

Reddy and Ammerrell Barretto at trial, he neglected to elicit testimony from each of them that 

was important in the context of what they had told the jury.” (ECF No. 1—1, at 29.)

Crockett claims that “Reddy had given a pre-trial interview in which he clarified that 

when Jacob Palmer approached him at the party to ask if he needed anything from the store, 

Reddy saw him walk over from where Mr. Crockett and Mr. Korte were standing.” (Id. (citing 

State Habeas Ex. 389).) Crockett also claims that “[t]his would have further tended to establish 

that Crockett, Korte, and Palmer were all having a conversation about going to the store at that

time as Crockett testified.” (Id.)

State Habeas Exhibit 389, which Crockett cites as support for his claim regarding Mr. 

Reddy’s possible testimony, consists of the defense investigator’s notes from interviews with Mr. 

Reddy. (State Habeas Ex. 389, at 1-3.) Mr. Reddy did not provide the statements under oath. 

(See id.) The defense investigator reported that Mr. Reddy had stated that he and Kevin 

Rondorff shared a condo, and that they had held a party on the night in question at their condo.

(Id. at 1.) The investigator also reported the following:

Josh said he did not have any injuries as some rumors had suggested. He said that 
rumor was all out of whack. He said Jacob asked him if he needed anything from 
the store, that Cameron and Jack were going. He did not see Jacob Palmer go with 
Cameron and Jack. He did not see who got in the car when they left. He did not 
see Cameron or Jack with any drinks. He could not recall Jacob’s whereabouts 
around the time of the accident. He said he did not know about the accident until 
the next day at noon on the news. The night of the party Josh said Palmer was 
texting him and calling both Josh and Kevin. He was not sure what the texts or 
phone calls were about and said he did not see Jacob at the party at the time of those 
texts and phone calls were made.
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{Id. at 1-2.) When asked why “Palmer [was] texting [him] or calling [people] at the party,” Mr.

Reddy stated: “I don’t know. Maybe because we could not hear with the noise. Kids do that at

parties.” {Id. at 2.)

Additionally, Crockett claims that “with Barretto, she had given an interview in which

she stated that she heard Palmer say he was ‘going for a smoke’ just before he left the party.”

(ECF No. 1-1, at 29 (citing State Habeas Ex. 385).) Crockett argues that “[o]bviously, this

would have strongly corroborated Crockett’s testimony that they all left the party to smoke a

blunt together.” {Id.) State Habeas Exhibit 385, which Crockett cites for his claim regarding

Ms. Barretto’s possible testimony, consists of the defense investigator’s notes from an interview

with Ms. Barretto. (State Habeas Ex. 385, at 1-2.) Ms. Barretto did not provide her statements

under oath. {See id.)

In Ms. Barretto’s interview with the defense investigator, the investigator reported, inter

alia:

She stated that she heard someone say that Jacob Palmer wanted to go to the store 
called Robo Station but did not know why he wanted to go. This was the time she 
said when Cameron and Jack left.

Palmer told Kevin that he was going out for a smoke. She said he was gone 
for an unusual amount of time and that when he came back Kevin asked him what 
took him so long to smoke. She did not see Palmer leave nor did she see Cameron 
and Jack leave. When Palmer returned to the party he was asking where Cameron 
and Jack were. Did anyone see them. Ammerell said that Kevin told her he thought 
Jacob went with Cameron and Jack to the store although he did not see them leave.

{Id.)

As an initial matter, the statements of Mr. Reddy and Ms. Barretto to which Crockett

refers are from the defense investigator’s interview summaries and there is no indication that the

statements were made under oath, let alone penalty of perjury. See Price v. Rockford, 947 F.2d

829, 832 (7th Cir. 1991) (refusing to consider documents verified in such a manner to avoid the
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penalty of perjury); Hogge v. Stephens, No. 3:09CV582, 2011 WL 2161100, at *2-3 & n.5 (E.D.

Va. June 1, 2011) (treating statements sworn to under penalty of perjury, but made upon 

information and belief, as “mere pleading allegations”) (quoting Walker v. Tyler Cty. Comm ’n,

11 F. App’x 270, 274 (4th Cir. 2001)).

Furthermore, setting aside issues regarding the reliability of this evidence, Crockett 

misstates the information contained in State Habeas Exhibits 389 and 385. Specifically, Crockett

argues that Mr. Reddy’s pre-trial statements support Crockett’s trial testimony, stating that 

“Crockett, Korte, and Palmer were all having a conversation about going to the store at that 

time.” (ECF No. 1-1, at 29.) However, Crockett neglects to mention that the pre-trial interview 

notes reflect that Mr. Reddy also stated that “Jacob asked him if he needed anything from the 

store, that Cameron and Jack were going. He did not see Jacob Palmer go with Cameron and 

Jack.” (State Habeas Ex. 389.) Rather than support Crockett’s innocence claim, such a 

statement tends to show Crockett’s guilt because Mr. Reddy reported only that Mr. Palmer had 

indicated “Cameron and Jack were going” to the store, not Mr. Palmer. {See id.)

Similarly, with respect to Ms. Barretto’s statements, Crockett concludes that because Ms. 

Barretto heard Palmer say he was “going for a smoke,” “[ojbviously, this would have strongly 

corroborated Crockett’s testimony that they all left the party to smoke a blunt together.” (ECF 

No. 1-1, at 29 (citing State Habeas Ex. 385).) However, such a conclusion is not obvious 

because Ms. Barretto indicated only that “Palmer told Kevin that he was going out for a smoke.” 

(State Habeas Ex. 385.) There is no indication as to whether Mr. Palmer intended to smoke a 

cigarette or marijuana, and there is no indication that Mr. Palmer intended to smoke with any 

other individuals. {See id.) As such, Crockett’s arguments regarding the potential testimony of

Mr. Reddy and Ms. Barretto does not significantly bolster his actual innocence claim.
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“Palmer’s Reckless Driving Habits and History of Escaping Trouble 
by Hiding Out in the Wolfsnare Woods”

4.

Crockett claims that “[a]t one point during the pretrial investigation, the defense stumbled

across evidence regarding Jacob Palmer’s driving habits on Wolfsnare Road.” (ECF No. 1-1, at

29.) Crockett claims that “[o]ne Mr. Griff, a retired Virginia Beach Sheriffs Deputy,

remembered Jacob Palmer specifically because he had a penchant for speeding on Wolfsnare

Road.” {Id.) Crockett contends that State Habeas Exhibit 376 shows that “Mr. Griff actually

told Palmer ‘several times to slow down before he kills someone, and even talked to his mom

about it.’” {Id. (citing State Habeas Ex. 376).)

State Habeas Exhibit 376 consists of three separate pages: (i) an e-mail from “IC” to

“AMS,” with the subject, “Crockett witness: William Von Stein,” (ii) an internet printout with

the title, “Jacob Palmer’s Photos - Profile Pictures” and a photo, and (iii) a page with four lines

of handwritten notes, stating inter alia, “Shown to Don -Neg.” (State Habeas Ex. 376, at 1-3

(omitting Mr. Von Stein’s work phone number and cell phone number from the subject line of

the e-mail).) The e-mail states, in sum:

He is the manager at the Citgo Gas Station and does not know why he is 
subpoenaed. He was not working that night [and] knows nothing. He also said that 
Don Harrison moved back to New York and will not be in Court. Don was there 
that night but does not remember anything.

Mr. Von Stein again told me about the Retired Sheriff, Mr. Griff, who said 
he remembers the boy and he was always speeding in the neighborhood 
(Wolfsnare). He told ... the boy several times to slow down before he kills 
someone, and even talked to his[] mom about it. Mr. Griff used to do security at 
the VB Psychiatric Hospital.

I thanked Mr. Von Stein for the call, told him I’d advise you of this, and 
that only you can decide whether we can excuse him or not.
Please advise.
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Thanks.
IC

(Id. at 1.)

Crockett further claims that “[djefense investigator Alan Donker also discovered 

evidence showing that Palmer had used the dark hideaways on Wolfsnare Road to hide from 

police before.” (ECF No. 1-1, at 29 (citing State Habeas Ex. 379).) As support for this 

assertion, Crockett cites State Habeas Exhibit 379, which consists of three e-mails between 

Crockett’s counsel and at least one defense investigator. (State Habeas Ex. 379, at 1.) Crockett

argues that State Habeas Exbibit 379 shows that:

Palmer’s then-girlfriend[,] Kathleen Fishery told Donker about a time when 
Palmer and a friend were both drunk at the 7-11 on the comer of Wolfsnare and 
First Colonial Road when the store manager got wind of their condition and called 
police. Palmer fled from 7-11 and ran down Wolfsnare Road to hide. Palmer 
called Fisher to pick him up, but he had run home before she could get to him.

(ECF No. 1-1, at 29.) Crockett also argues that “Palmer’s home, of course, was only a run

through the woods away from Wolfsnare Road.” (Id: (citing State Habeas Exhibit 433).) As

support for this assertion, Crockett cites State Habeas Exhibit 433, which he describes as

“Satellite Imagery Maps of Wolfsnare Road Area.” (“Master Exhibit List” for State Habeas

Exhibits.) Crockett contends:

In much the same way that Mr. Crockett’s history of letting others drive his 
car objectively informs how he was inclined to act on the night of the accident, so 
too does Palmer’s history of driving irresponsibility and hiding out on Wolfsnare 
Road inform how he was likely to act on that same night.

(ECF No. 1-1, at 29-30.) However, Crockett’s argument regarding Mr. Palmer’s alleged habit 

of driving recklessly and hiding in the woods off Wolfsnare Road suffers from many of the same 

issues as Crockett’s argument regarding his “history of letting others driving his car.” Id.

Specifically, the statements to which Crockett refers are summaries of secondhand information,
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and there is no indication that any of the individuals made such statements while under oath, let

alone penalty of perjury. See, e.g., Price, 941 F.2d at 832; Hogge, 2011 WL 2161100, at *2-3 &

n.5. Additionally, Crockett fails to articulate, and the Court fails to discern, how Crockett can

determine from one individual’s statement how Mr. Palmer routinely drove on Wolfsnare Road

and whether Mr. Palmer routinely ran home from Wolfsnare Road.

5. Pamela Patrick’s Call to 911

Crockett next argues that “[a]t trial, Wolfsnare Road resident Pamela Patrick testified that

she ‘wouldn’t deny’ having made a call to 911 in response to the accident in which she called

Mr. Crockett ‘the one in the backseat.’” (ECF No. 1-1, at 30.) Crockett contends that “[e]ven

so, she tried to distance herself from this characterization of her testimony,” and “[t]he

introduction of the audio from her 911 call would have favorably resolved all dispute regarding

where Mr. Crockett was first found in the vehicle, for she absolutely did describe him as defense

counsel suggested.” (Id. (citing State Habeas Exhibit 429, titled “CD - 911 Audio (Pamela

Patrick) (12/28/08)”).)

Crockett argues that “[s]uch a contemporaneous illustration of Crockett’s positioning

would have been powerful evidence for the defense; one of the second trial jurors even swore in

her affidavit that the 911 call would have caused her to acquit.” (Id.) However, as Crockett

himself recognizes, the jury heard information about the 911 call because Ms. Patrick testified

that “she ‘wouldn’t deny’ having made a call to 911 in response to the accident in which she

called Mr. Crockett ‘the one in the backseat.’” (Id.) Furthermore, Crockett fails to articulate,

and the Court fails to discern, how Crockett is able to conclude from owe juror’s statements that

the entire jury would have acquitted him.
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Affidavit of Jeremy Stafford6.

Crockett claims that the affidavit of Jeremy Stafford shows that “[r]oughly a couple days 

after the accident, one Shaka Valley, came through the drive-thru at Hardee’s where Stafford was 

working and the two men started talking about the recent accident. Valley told Stafford at one 

point that ‘Cameron and two others left the party to get some beer.’” {Id. (citing State Habeas

Exhibit 422).)

Crockett cites State Habeas Exhibit 422 as support for this assertion. {Id. (citing State 

Habeas Exhibit 422).) State Habeas Exhibit 422 consists of (i) one page of interview notes from 

the defense investigator’s interview with Jeremy Stafford and (ii) one page that includes Jeremy 

Stafford’s signature, a notary public’s signature and stamp, and the following typed statement: 

“I, Jeremy Stafford, hereby attest that the attached interview was conducted by Mr. Donker, 

Private Investigator on 4/22/2010. The statement is true and accurate. Shaka Valley did tell me 

that Cameron and 2 others left the party together the night of the accident. 12/28/2008.” (State

Habeas Exhibit 422, at 1-2.)

The defense investigator’s notes from his interview with Jeremy Stafford state, in sum:

I started the interview by explaining I was there to talk to him about the 
night of the party on Dec. 28, 2008.

Jeremy was not at the party but stated that he knew Cameron for about four 
years. He heard about the accident the next day over the phone by a friend Nick 
Wengler and by Shaka Valley. He did not hear of any injuries to Josh Reddy. He 
stated that he thought Cameron never wore his seat belt.

Jeremy stated that a couple of days after the party Shaka Valley came 
through the drive [thru] at Hardee’s where he works and Shaka told him that 
Cameron and two others left the party to get some beer. He did not know or would 
not say who the other two were. He said Shaka would talk to me and that he and
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Cameron had tried to call Shaka after this encounter but he hung up the phone after 
he answered and was silent.

Jeremy stated that he would testify in court if he were needed.

(Id. at 1.)

Crockett argues:

What makes this evidence intriguing is when the exchange between Valley 
and Stafford took place. Specifically, it came at a time when Mr. Crockett had just 
been remanded to jail. There was not yet any chatter on the streets of third-person 
involvement. There was only what was on the news declaring Mr. Crockett the 
driver in a purportedly cut-and-dried case. This timing therefore strongly reinforces 
the value of what Jeremy Stafford heard.

(ECF No. 1-1, at 30.) However, although Mr. Stafford signed and notarized the defense

investigator’s notes, the notes are simply a summary of the investigator’s interview with Mr.

Stafford and there is no indication that the interview was conducted under the penalty of perjury.

See, e.g., Price, 947 F.2d at 832; Hogge, 2011 WL 2161100, at *2-3 & n.5. Additionally, Mr.

Stafford did not attend the party, and his statement was a secondhand recitation of what another

individual had reported to Mr. Stafford.

Jacob Palmer’s Statements7.

Crockett next argues:

Throughout the course of this case, Jacob Palmer has given quite a few 
statements to investigators and to others regarding his activities on the night of the 
accident. These statements have proven both highly inconsistent and highly 
incriminating. In fact, each time that Mr. Palmer has spoken to someone about his 
involvement in the accident, his story has changed in some material way or another. 
Moreover, certain components of his version of events are demonstrably false.

(ECF No. 1-1, at 30-31.) Crockett contends that “[a]ll of Palmer’s flip-flopping and false

exculpatory statements constitute probative evidence of his guilt as well as a consciousness of

guilt. They are thus a very important part of the actual innocence inquiry in this case.” (Id. at 31

(internal citation omitted).) Further, Crockett claims:
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The fact alone that [Palmer] changed some significant portion of his story every 
time he told it is enough to create a reasonable suspicion of guilt. But Palmer’s 
amphibian narrative doesn’t stand by itself; it stands juxtaposed with all the other 
evidence in this case that implicates him in the accident, accentuating just how 
damaging his inconsistencies are.

{Id. at 34 (citations omitted).) From these alleged inconsistencies, Crockett argues:

What looms largest, Palmer’s blatant lies betray his guilty conscience. 
There can only be one reason why he would lie about where he was at the time of 
the accident: he lied because the truth is that he was behind the wheel of Crockett’s 
car. Likewise, there can only be one reason why he would lie about how he first 
heard news of the accident: he lied because the truth is that he found out the hard 
way when he slammed Crockett’s car into that tree on Wolfsnare Road, killing one 
and leaving another for dead.

{Id.)

As to the inconsistencies in Mr. Palmer’s statements, Crockett first claims that Mr.

Palmer’s statements as to when he left the party on the night of the accident are inconsistent. 

(ECF No. 1—1, at 30-31.) As support for this assertion, Crockett cites to State Habeas Exhibits 

197 and 390. {Id. (citing State Habeas Ex. 197, 390).) State Habeas Exhibit 197 consists of e- 

mails between the defense investigator and Crockett’s mother, identified in the e-mails as “Gail.” 

(State Habeas Ex. 197.) The e-mails discuss possible questions to ask Mr. Palmer at a follow-up 

interview. {Id.) State Habeas Exhibit 390 consists of an interview between Mr. Palmer and the 

defense investigator, which is dated April 20, 2009, and notes from three other interviews of Mr. 

Palmer. (State Habeas Ex. 390, at 1^4.) Of the three other interviews with Mr. Palmer, the notes

from two of the interviews are not dated and it is not clear by whom Mr. Palmer was

interviewed. {Id. at 3.) As to the third interview, the notes indicate that a “[p]hone interview

was conducted with Jacob Palmer by P. Munley” on January 17, 2012. {Id. at 4.)

Crockett vastly overstates the inconsistencies in Mr. Palmer’s statements regarding when

he left the party. Specifically, in Mr. Palmer’s April 20, 2009 interview with the defense
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investigator, there is no mention of when Mr. Palmer left the party. {Id. at 1-2.) Although the

interview notes contain no reference to when Mr. Palmer left the party, Crockett submits the e-

mails between his mother and the defense investigator, which show that in response to a question

from Crockett’s mother as to whether the defense investigator asked Mr. Palmer when he left the

party, the defense investigator stated: “Sorry, he did say he was at the party all night. Don[’]t

know why that wasn[’]t in the statement.” (State Habeas Ex. 197, at 2.) As to the notes from the

three other interviews, in the first interview, the notes indicate that “Jacob remained at the

apartment;” in the second interview, the notes indicate that he “slept over. He left around

8-8:30 am to go to his girlfriend’s house;” and in the third interview, the notes indicate that about

a month prior to the interview, a young woman had told Mr. Palmer that he had driven her and

another young woman home at around 6:00 a.m. or 7:00 a.m. and “Palmer said he had no

recollection of this until Annie told him about it - 1 month ago.” (State Habeas Ex. 390, at 3—4.)

Also in the third interview, the notes indicate that at “[a]bout 8:30 am — Palmer went to

girlfriend’s house.” (Mat 4.)

Crockett next claims that Mr. Palmer’s statements as to when he learned about the

accident are inconsistent. (ECF No. 1-1, at 32.) Crockett claims that at one interview, Mr.

Palmer stated that he received a text from Crockett’s brother about the accident, and in another

interview, Mr. Palmer stated that he received such a text from one of the party hosts.

{Id. (citations omitted).) Crockett also claims that Mr. Palmer was inconsistent as to whether he

saw anyone leave the party with Crockett and Mr. Korte. {Id.) Crockett cites to State Habeas

Exhibit 390 as support for this claim. (State Habeas Ex. 390, at 3-4.) As noted above, State

Habeas Exhibit 390 includes notes from four interviews with Mr. Palmer. The notes from one of

the interviews indicate that “[n]o one else left with Jack and Cameron,” and the notes from the
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second interview indicate that “[h]e couldn’t see the front door, so he’s unsure if anyone else left

with them.” (Id.) Crockett also claims that Palmer made inconsistent statements to “his ex, 

Kathleen Fisher, and another young woman by the name of Tonya Hess.” (ECF No. 1-1, at 31

(citing State Habeas Ex. 387; Federal Habeas Ex. 1).)

Although Crockett argues that there is only one reason for Mr. Palmer’s alleged

inconsistent statements—that Mr. Palmer was the driver of the vehicle—as discussed above,

Crockett vastly overstates the inconsistencies in Mr. Palmer’s statements. The Court fails to 

discern how minor inconsistencies in Mr. Palmer’s statements support Crockett’s conclusion that

Mr. Palmer was driving the vehicle.

“Jacob Palmer’s Confession”8.

Crockett next discusses evidence that he labels “Jacob Palmer’s Confession.” (Id. at 35.)

As support for this claim, he references the “Tori Miranda evidence” and the “testimony of 

Elizabeth Wales.” (Id.) As discussed below, neither the “Tori Miranda evidence” nor the 

“testimony of Elizabeth Wales” reliably establishes that Mr. Palmer confessed to being the

driver.

“The Tori Miranda Evidence”a.

Crockett first discusses the “Tori Miranda evidence,” explaining,

Prior to the second trial, defense counsel received a tip that Jacob Palmer 
had confessed his guilt in this matter to his girlfriend at the time, Nicole 
Vaughan. ... This evidence presented itself in the form of a young woman named 
Tori Miranda, who did not know Cameron Crockett or Jack Korte, but did know 
Palmer and was best friends with Nicole Vaughan back in the summer of 2011 
when all of this was unfolding.

(Id.) Crockett claims that “Palmer told Vaughan ‘that he was involved and that he was driving

the car,’ and Vaughan then confided in her best friend Miranda by sharing this revelation.”

(Id. (citations omitted).) Crockett states that “Tori Miranda signed an affidavit on December 24
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2015 reiterating her willingness to testify to the information she had previously given to A1

Donker [the defense investigator].” {Id. (citing State Habeas Ex. 409).) In Ms. Miranda’s

affidavit, which Crockett submits as State Habeas Exhibit 409, Ms. Miranda states:

Sometime in 2011, towards the end of the school year just before the 
summer break, my friend Nicole Vaughan told me about some remarks her then- 
boyfriend Jacob Palmer had recently made to her. According to Nicole, Jacob told 
her that he was involved in this case and that he was driving the car. At the time 
Nicole told me this, she and I were best friends.

(State Habeas Ex. 409, at l.)10

b. “The Testimony of Elizabeth Wales”

Crockett next discusses Elizabeth Wales’s testimony at the December 17, 2012 hearing

on Crockett’s motion for a new trial. (ECF No. 1-1, at 35.) Crockett describes Ms. Wales’s

testimony as follows:

In June of 2012, when Mr. Crockett was still in Guatemala, a young woman 
named Elizabeth Wales reached out to Alexia Decker, Mr. Crockett’s ex-girlfriend, 
and informed her of some disturbing statements made by Jacob Palmer that she had 
heard the year before. At the time, Decker was serving as the administrator for a 
“Wrongly Convicted Cameron Crockett” social media site. Wales, who like Tori 
Miranda did not know Crockett or Korte, came across this site and realized that 
what she had previously heard Palmer talking about was in fact related to this case.

{Id. (internal citations omitted).)

In Ms. Wales’s testimony at the December 17, 2012 hearing on Crockett’s motion for a

new trial, she testified that while she was a student at Cox High School, she had a photography

class with Jacob Palmer. (Dec. 17, 2012 Tr. 70-71.) Ms. Wales testified that during the

photography class, students were permitted to leave the classroom and take pictures in the halls.

10 Crockett also submits an audio recording with his instant § 2254 Petition, which he 
describes as “Miranda audio.” (ECF No. 1-1, at 35; Disc Two.) The Court notes that the audio 
recording contains much background noise, and appears to include a conversation between Ms. 
Miranda, Crockett’s mother, and the defense investigator. {See Disc Two.) The information 
contained in the “Miranda audio” is consistent with Ms. Miranda’s written affidavit.
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(Dec. 17, 2012 Tr. 73.) Ms. Wales stated that during one of the times that she was in the 

hallway, she saw that “Jacob was talking to a female. At the time [Ms. Wales] had no idea who 

she was.” (Dec. 17, 2012 Tr. 75.) Ms. Wales later learned it was Jacob Palmer’s girlfriend,

Nicole Vaughan. (Dec. 17, 2012 Tr. 75-76.) Ms. Wales testified:

He was talking to her about this and I heard him say — I guess it was close to a case 
that they had just had. And he was like, I just got free. And he was like, I thought 
I killed them both. And then he went on talking about how he had — was just going 
to go about his life and live like he had done nothing.

(Dec. 17, 2012 Tr. 76.) Ms. Wales stated that “[h]e mentioned Jack’s name but he did not say a

last name and he did not mention Cameron.” (Dec. 17, 2012 Tr. 76.)

When Crockett’s counsel asked Ms. Wales the date of the conversation that she had

overheard, she had stated that it was either 2010 or 2011. (Dec. 17, 2012 Tr. 73.) When asked 

again as to the date of the conversation, Ms. Wales stated that it was in 2010. (Dec. 17, 2012 

Tr. 74.) When asked a third time, Ms. Wales also stated that it was in 2010. (Dec. 17, 2012 

Tr. 75.) Subsequently, after the describing the conversation, Ms. Wales was asked a fourth time 

about the date of the conversation and about how confident she was regarding the year of the

conversation. (Dec. 17, 2012 Tr. 76-77.) The following exchange then occurred:

I believe the 2010 to 2011 school year because —
Okay. So May of what year?
2011.
Okay. So when you were saying 2010 what did you mean?
That was the beginning of my first year of photography which was not when 
it was. Because I was dating somebody then and I was not dating somebody 
during this case. That’s the only reason I remembered.
Okay. So you heard this the latter part of May of what year?
2011.
Are you confident about that?
Yes.

A
Q
A
Q
A

Q
A
Q
A
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Q Without any question? 
Yes. Yes.A

(Dec. 17, 2012 Tr. 77.)

Summary of the Evidence Regarding “Jacob Palmer’s 
Confession”

c.

As an initial matter, Ms. Wales presented her testimony to the Circuit Court during the

December 17, 2012 hearing on Crockett’s motion for a new trial, which the Circuit Court denied.

Given that the Circuit Court evaluated Ms. Wales’s testimony and “resolved issues like witness

credibility, which are ‘factual determinations,”’ for this Court “to overturn [the] state court’s

credibility judgments, the state court’s error must be stark and clear.” Sharpe, 593 F.3d at 378

(citations omitted); see id. at 380 (citations omitted) (explaining that when considering the

petitioner’s claim for a new trial based on “new evidence of actual innocence,” “[t]he only

appreciable respect in which the state court’s legal analysis differed from Schlup was that the

court itself evaluated the evidence, rather than attempting to predict the reaction of hypothetical

jurors to that evidence”). Crockett fails to articulate, and the Court fails to discern, any such

error with respect to Ms. Wales’s testimony and the Circuit Court’s credibility determinations

about that testimony.

Further, Crockett overstates the conclusiveness of Ms. Miranda’s and Ms. Wales’s

statements and testimony. For example, in his Memorandum in Support of his § 2254 Petition,

Crockett neglects to mention Ms. Wales’s initial uncertainty as to the date of the conversation

she overheard. Instead, Crockett claims “Wales explained that she witnessed the conversation

between Palmer and Vaughan in late May 2011,” and Ms. Wales was “confident in this

timeframe.” (ECF No. 1-1, at 36.) Crockett further claims that Ms. Wales’s testimony “strongly

suggests that Palmer made these statements after the May 26, 2011 guilty verdict in Crockett’s
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trial,” but before the “mistrial at sentencing.” (Id.) Based on Crockett’s conclusion regarding

the date of the conversation, he argues:

Considering the temporal alignment between when Wales overheard Palmer’s 
remarks and when Crockett’s trial underwent such an extraordinary turn of events, 
there is no better explanation for what Palmer said and the way he said it. In light 
of these unique circumstances, Wales’s testimony can be nothing other than the 
truth.

(Id.) Additionally, Crockett claims:

What is more important, though, is how the accounts of Miranda and Wales 
mutually reinforce one another from a temporal standpoint when set side by side. 
That is, while the defense discovered Miranda and Wales at different times, there 
is ample reason to believe that what Vaughan told Miranda was borne of the same 
incident that Wales witnessed between Vaughan and Palmer.

(Id. at 37.)

However, despite Crockett’s argument that the overheard conversation must have 

occurred in May 2011, Crockett mischaracterizes Ms. Wales’s testimony at the December 17, 

2012 hearing. As discussed above, Ms. Wales testified that she was not sure of the exact date, 

and it was only after she was asked a fourth time as to her confidence regarding the year, that 

Ms. Wales testified that the conversation occurred in 2011. (See, e.g., Dec. 17, 2012 Tr. 76-77.)

Therefore, although Crockett argues that “the accounts of Miranda and Wales mutually reinforce 

one another from a temporal standpoint,” and he concludes that this means their statements must 

be true, such a conclusion is not a certainty. (ECF No. 1-1, at 37.) Specifically, even if Ms.

Miranda and Ms. Wales learned of, or overheard, a conversation in which Mr. Palmer discussed

“a case” and driving a car, due to the vagueness of their testimony (neither identifies the specific

“case” involved, the date of the “case,” or all of the people involved in the “case”), their

testimony does not establish that Mr. Palmer did in fact confess to being the driver. As such.
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Crockett’s arguments regarding their testimony does not significantly bolster his actual

innocence claim.

9. “Witness Statements Disclosed Prior to the 2012 Motion for a New 
Trial”

Crockett contends that “[i]n December 2012, some nine months after Crockett was

convicted, the Commonwealth disclosed two witness statements to the defense for the first time.

These statements could have been used at trial to buttress the defense’s theory of the case and

impeach the Commonwealth’s sole purported eyewitness.” {Id. at 38.) Crockett then

summarizes the statements of Pamela Patrick and Antoine Smith, and although not specifically

articulated by Crockett, it appears that these are the two witnesses to which he refers.

Statement of Pamela Patricka.

Crocket contends that “[p]olice interviewed Pamela Patrick on the night of the accident,”

and “[i]n this interview, Patrick described her initial efforts to find the crash site in greater detail

than she did in her trial testimony.” {Id.). Crockett claims that “[m]ost importantly, she clarified

what she said to Antoine Smith when she stopped to talk to her before she located the wreck.

Patrick asked Smith, ‘You weren’t in that car, were you?”’ {Id. (citing State Habeas Ex. 251).)

Crockett cites State Habeas Exhibit 251 as support for this assertion regarding Pamela

Patrick’s statements. {Id. (citing State Habeas Ex. 251).) State Habeas Exhibit 251 consists of

Pamela Patrick’s responses on a “Crash Witness Information & Statement” form dated

December 28, 2008, and a transcript of “a taped interview between MPO Dean Godwin and

Pamela Patrick.” (State Habeas Exhibit 251, at 1-3.) In Pamela Patrick’s responses to the

questions on the “Crash Witness Information & Statement” form, she estimated that the vehicle 

was driving “[approximately] 60 mph” before the crash, and that she “saw car at high rate of

speed skid and slide sideways.” {Id. at 1.)
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In her interview with MPO Dean Godwin, Pamela Patrick stated, inter alia:

Yes, I was sitting in the, my living room ah right by the front door. And I 
heard a car coming at a really high rate of speed. So I got up to look out and when 
I did the car was turned sideways I believe the front of the car was pointed towards 
me and he was sliding real fast. And I turned around to tell the kids to call 9111 
knew he was gonna hit something. When I turned around and I heard him hit, but 
I didn’t know what he hit. And when I looked out I was looking to see if he had hit 
some cars on the street and then I saw him you know up against the tree.

(Id. at 2.) The officer asked Pamela Patrick what she did then, and she stated: “Ah, ran over to 

the car and told the kids to call 911.” (Id.) When asked if she saw anyone else, Pamela Patrick 

responded: “Ah, we were looking to see if anybody else was in there because the people at 911 

were asking how many people and we did not see the passenger. It was, it was kinda dark. And 

you could, I never saw the passenger.” (Id.) When asked how much time had passed between 

the crash and when the first officer arrived, Pamela Patrick stated that “it was probably 2

minutes, maybe 3.” (Id. at 3.) When asked if she saw “anybody else walking around the vehicle

coming from the vehicle or anything else,” she stated:

No, I saw the other lady the other witness she ah when I came out she was 
hysterical and I didn’t really know what was going on. And I said are you okay? I 
said you weren’t in the car were you? And she said no she was walking down the 
street heard them coming got up on the sidewalk and then she told me she had seen 
them also slide. But she was really shaken up and I couldn’t figure out what was 
going on.

(Id.) Crockett argues:

Patrick was the first person to respond to the scene of the crash. The time 
it took her to reach the car was a crucial factor in determining whether the true 
driver could have fled the scene before anyone got there. It was also a factor that 
was contested at trial for that very reason. While Patrick said in her preliminary 
hearing testimony that it took her ‘about a minute’ to get to the vehicle, at trial she 
disputed that it took that long. Patrick’s belief that someone could have exited the 
vehicle in the time that it took her to get outside as shown by her question to Smith, 
would have erased all controversy over whether the driver had sufficient time to get 
away. Indeed, nothing could have more resoundingly resolved this pivotal point in 
favor of the defense than the first responder’s belief in the heat of the moment that 
a random bystander might have been an occupant of the vehicle that had just
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crashed. This would have been telling evidence in the hands of the defense, and it 
cuts in favor of actual innocence today.

(ECF No. 1-1, at 39.) Crockett also argues that Ms. Patrick’s initial statement to the police

could have been used to impeach her testimony at trial. {Id. at 38.)

As an initial matter, Crockett vastly overstates the inconsistencies in Ms. Patrick’s trial

testimony and her initial statement. Further, the information in Ms. Patrick’s initial statement,

such as Ms. Patrick stating that she “ran over to the car” (State Habeas Exhibit 251, at 2), and

that the police arrived “probably 2 minutes, maybe 3” after the accident {id. at 3), is hardly

consistent with Crockett’s tale that a third party had time to crawl through the window of the

crashed vehicle and flee the scene without any neighbors or police seeing the third party.

b. Statement of Antoine Smith

Crockett states that “Antoine Smith was also interviewed by police on the night of the

accident.” (ECF No. 1-1, at 39.) Crockett claims that “[h]er statement reveals significant

inconsistencies with her trial testimony,” and “[t]hese inconsistencies bear on her observations of

the events surrounding the accident” and “diminish her credibility as well as the reliability of

what she claimed to have seen that night.” {Id.)

Specifically, Crockett contends that “[i]n Ms. Smith’s pretrial statement, she told police

that she saw the car slide into the tree.” {Id. (citing State Habeas Ex. 252).) Crockett claims that

“[tjhis is a sharp break from her trial testimony, where she swore she saw the car spin around

three times before it hit the tree.” {Id.) Crockett also claims that “Ms. Smith’s police statement

also differs from her trial testimony regarding how attentive of an eyewitness she was to the

accident.” {Id.) Crockett contends that “[i]n her police statement, Smith characterized the car as

having taken her by surprise just before it came speeding towards her.” {Id. (citing State Habeas

Ex. 252).) Crockett asserts: “She states she heard the car before she saw it and that she jumped
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out of the street and onto the sidewalk right as the car shot by.” (Id.) Crockett argues that “[a]t 

trial, however, Smith testified that the light at Wolfsnare and Great Neck Road was what initially 

drew her attention to the car and that she visually tracked it from there all the way up to where it

collided with the tree.” (Id.)

Crockett argues:

These discrepancies would have provided the defense with the tools for 
what should have been a grilling cross-examination of Antoine Smith. They would 
have raised the question in the minds of the jury: If Smith is as sure about things 
that are both demonstrably false and highly inconsistent with her original statement 
as she is about not seeing anyone run from the scene, how much confidence can 
really be placed in her as the solitary eyewitness in this case, especially when the 
scene was so dark and she admitted to not keeping her eyes on the car after it 
crashed anyway?

(Id. at 40.) Crockett also argues:

Smith’s testimony about the car spinning three times is truly bizarre when 
contrasted with what she told police originally and with what the evidence shows 
the car actually did, which was simply slide into the tree. It is so bizarre that it 
defies explanation, for something like that is not the kind of thing that grows fuzzy 
over time or that a person would “misremember.” Smith’s testimony about 
watching the car from a stoplight that was patently impossible for her to see was 
similarly farfetched and detached from her police statement, not to mention it 
conveyed the false impression that she ‘saw it all’ when she actually saw very little 
either before or after the accident. The bottom line here is that these wild 
discrepancies would have enshrouded the entirety of her testimony in a cloud of 
doubt.

(Id.)

As support for his assertion regarding Antoine Smith’s statements, Crockett cites State 

Habeas Exhibit 252, which consists of Antoine Smith’s responses on a “Crash Witness

Information & Statement” form dated December 29, 2008, and a transcript of “a taped interview

between MPO Dean Godwin and Antoine Smith.” (State Habeas Ex. 252, at 1-6.)

In Antoine Smith’s responses to the questions on the “Crash Witness Information &

Statement” form, she estimated that before the crash, the vehicle was driving “60-70 mph very
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fast.” (Id. at 1.) With respect to where she was located when the crash occurred, Antoine Smith

stated: “Walking in street until I heard car coming - looking at car.” (Id.) In her interview with

MPO Officer Goodwin, Antoine Smith stated, inter alia: “I was ah walking down Wolfsnare

Road and I stopped to look at ah Christmas display that was playing music and flashing reindeers

and all that.” (Id. at 2.) Antoine Smith further stated:

I was stopped there for ah few minutes. As I proceeded to walk I heard a 
car coming down Wolfsnare round the ben[d] at a high speed. So I got up on the 
sidewalk as I got up on the sidewalk the guy was proceeding down the street he hit 
on his brakes he turned sideways he hit the curb and came up on the grass and slid 
and hit a tree.

(Id.) When asked how much time had passed between when the accident and the arrival of the

first emergency vehicle, Antoine Smith stated that “[i]t was all of maybe, 3 minutes maybe.” (Id.

at 4.)

With respect to Crockett’s arguments regarding Ms. Smith’s testimony and prior

statements, Crockett neglects to address that Ms. Smith’s credibility was already an issue at his

trial, and the defense presented evidence at trial from a survey of Wolfsnare Road, which appears

to have been conducted, in part, to disprove Ms. Smith’s claim that she could see an intersection

with a stoplight. Moreover, Crockett mischaracterizes Ms. Smith as the “solitary eyewitness.”

Specifically, even if Ms. Smith’s trial testimony was not considered, several other individuals, all

of whom lived on Wolfsnare Road, testified that they either heard or saw the crash, and looked

outside, or went outside, shortly after the crash. Therefore, contrary to Crockett’s assertion that

the prosecution’s case relied heavily on Ms. Smith’s testimony, and even disregarding Ms.

Smith’s testimony, overwhelming evidence existed of Crockett’s guilt. Therefore, Crockett’s

arguments regarding Ms. Smith’s testimony does not significantly bolster his actual innocence

claim.
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10. “Evidence Uncovered in 2014 Civil Litigation”

Crockett next argues that “evidence uncovered in 2014 civil litigation” supports his actual 

innocence claim. (ECF No. 1—1, at 40.) Crockett explains:

In 2014, the lead investigator in Mr. Crockett’s case sued his mother, Gail 
Crockett, for defamation after she filed a complaint against him with Internal 
Affairs alleging that he failed to follow policy and procedure during his 
investigation of the accident. While this civil action was pending, Ms. Crockett 
issued a subpoena duces tecum for the entire police investigative file and received 
several items of evidence that were previously unknown to the defense.

(Id.) Crockett claims that “[t]his evidence could have been used to impeach the damaging

testimony of the first officer to arrive on the scene of the crash,” and “[i]t also could have been

used to impugn the thoroughness and good faith of the police investigation.” (Id. at 40—41.)

Crockett then summarizes the “Responding Officers’ Memoranda” and “Statements From

[William] Daniels and Dickson Couple,” which the Court assumes forms the evidence

“uncovered in [the] 2014 Civil Litigation.” (Id. at 41.)

Memoranda from the Responding Officersa.

Crockett states: “The police file contained three memoranda authored by Officers 

Buechner, Clark, and Bradley.” (Id. (citing State Habeas Exs. 246-48).) Crockett cites State 

Habeas Exhibits 246, 247, and 248 as the memoranda in question. (Id. (citing State Habeas

Exs. 246-48).)

State Habeas Exhibit 246 is Officer K. R. Buechner’s “Inter-Office Memorandum” to

MPO T. Kellogg, which is dated December 29, 2008. (State Habeas Ex. 246, at 1-2.) In the

Inter-Office Memorandum, Officer Buechner states:

At approximately 2316 I was dispatched to an accident with occupants 
pinned inside in the 2100 block of Wolfsnare Rd. I was the first unit to arrive on 
scene, and parked my vehicle on the east side of the accident. I could see a white 
Honda had left the roadway, struck a tree and was wrapped around the tree on the 
passenger’s side. When I approached the scene, I could immediately smell alcohol
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coming from the vehicle. I could see one individual, later identified as Cameron 
Crockett, laying on top of several interior parts of the vehicle at an angle that placed 
his lower half where the driver’s compartment would be. His body was positioned 
so that his head and shoulders were in the back seat behind the passenger’s seat. 
Upon closer inspection, I could see another body underneath Mr. Crockett. The 
passenger had been forced underneath . . . Mr. Crockett, and his head was resting 
against the driver’s thigh and stomach. The passenger was unconscious; however 
he still appeared to be breathing. . ..

As I reached in, the driver started moving around. I told the driver to stop 
moving because he may have a head injury and that he was hurting his buddy. Mr. 
Crockett became more animated and started actively resisting any assistance. . . . 
Both I and Officer Clerk attempted to hold Mr. Crockett stationary to prevent 
further injury to himself, and especially to the passenger who was still unconscious. 
Mr. Crockett started to make statements such as, “get off me.” When we informed 
him he was in an accident and he may have a head injury he stated, “we’re cool, 
get off me.”

Mr. Crockett began actively fighting with us, and struck Officer Clark 
several times while he was attempting to hold C-spine and prevent further injury. I 
noticed that Mr. Crockett was kicking his legs around inside the vehicle while he 
was fighting, and I could see he was repeatedly kneeing the passenger in the head 
and sitting on his head. I was able to gain control of his left arm and pin it to the 
truck with my leg and it took both hands to restrain his other arm from striking 
Officer Clark. We held him in this position until rescue arrived, at which time we 
released Mr. Crockett who began pushing himself out of the vehicle. Several 
Officers, including myself, had to restrain him and hold him down against the back 
board and he was handcuffed to the back board to prevent him from getting up.

(Id.)

State Habeas Exhibit 247 is Officer J. Clark’s “Inter-Office Memorandum” to MPO T.

Kellogg, which is dated December 29, 2008. (State Habeas Ex. 247, at 1-2.) In the Inter-Office

Memorandum, Officer Clark states:

On 12/28/08 at 2316 hours I responded to assist on an accident with injuries 
in the 2100 block of Wolfsnare Rd. I was the second officer on scene at 2318 hours. 
Officer Kenneth Buechner had arrived on scene shortly before I had. Myself and 
Officer Buechner approached the vehicle from the rear. The vehicle, which was on 
the north side of Wolfsnare Rd., was wrapped around a tree and had extensive 
damage to it. I observed a strong odor of alcoholic beverage coming from inside 
the passenger compartment of the vehicle.

I immediately observed Mr. Cameron Crockett laying across the driver side 
portion of the vehicle. The lower half of his body was on the driver’s seat and his 
upper abdomen was in the back seat of the vehicle. Mr. Crockett was unconscious 
when myself and Officer Buechner first observed him. Mr. Crockett’s body was
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on top of another body which was laying across the front passenger seat and the 
back right passenger seat of the vehicle.

Myself and Officer Buechner climbed on top of the vehicle’s trunk and 
reached into the passenger compartment of the vehicle to render aid to Mr. Crockett 
and to the other passenger through the smashed out rear window. As I began to 
perform C-Spine on Mr. Crockett, he became combative with myself and Officer 
Buechner... .

With the assistance of several other officers and rescue personnel, we were 
able to restrain Mr. Crockett and place him safely on a back board. Mr. Crockett 
was secured and immediately transported to Sentara Virginia Beach General 
Hospital. Myself, Officer Bradley, and Officer Buechner responded there as well 
to be treated for blood exposure. Myself and Officers Bradley and Buechner also 
stood by with Mr. Crockett until MPO W. Wallace arrived on scene.

(Id.)

State Habeas Exhibit 248 is Officer P.D. Bradley’s “Inter-Office Memorandum” to MPO

T. Kellogg, which is dated December 29, 2008. (State Habeas Ex. 248, at 1—2.) In the Inter­

office Memorandum, Officer Bradley states:

On 12/28/08 at 2316, a crash ... was reported in the 2100 blk of Wolfsnare 
Rd. It was listed as being a single vehicle crash with injuries and a pin situation. I 
use[d] a BE command on my KDT to place myself enroute to the crash. I was the 
Third Officer on the scene of the crash. I observed a white Honda Accord that had 
crashed into a tree. The car st[r]uck the tree on the passenger side of the vehicle. 
As I got on the scene, I saw Officers K. Buechner and J. Clark on the trunk of the 
car. They were trying to render aid to subjects in the car. Cameron Crockett was 
in the driver area of the vehicle and had been pushed back where he was in the 
upper part of his body was in the rear seat area of the vehicle. Mr. Crockett was 
actively struggling with the other officers as the[y] attempted to perform C-spin[e] 
on him. I went to the driver window (the glass was smashed out) to reach in and 
hold Mr. Crockett’s legs still. As I got close to the vehicle I could smell a strong 
odor of alcoholic beverage in the car.

At this time I noticed that there was a passenger in the vehicle. The 
passenger was still in the front seat of the vehicle so that his head was at the waist 
area of Mr. Crockett. I then attempted to perform C-spin[e] on the passenger of the 
vehicle. The passenger was unconscious but had involuntary responses of his 
mouth moving. As Mr. Crockett struggled, he would lift his body up and down and 
cause the passenger’s head to move several times in all directions. Mr. Crockett 
would also hit the passenger’s head with his legs when he was being removed from 
the car by medical staff. Shortly after medical staff arrived on scene is when the 
passenger involuntary mouth movements stopped.
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Medical staff informed me that the passenger was deceased and I diverted 
my attention to Mr. Crockett. Mr. Crockett was still being active in resisting 
assistance. I took hold of his left hand as medical staff had him strapped to a back 
board. He pulled his hand in to his body to try and free my grip. When he was 
placed on the gurney, I put his hand in a hand cuff and attached it to the gurney. 
He was then placed into an ambulance and transported to Virginia Beach General 
Hospital.

(Id.)

Crockett argues that as “[rjelevant here, [the memoranda] discuss the officers’

observations of Mr. Crockett’s position in the vehicle.” (ECF No. 1-1, at 41.) Crockett also

argues:

These descriptions are exculpatory because not one of them says that 
Crockett’s feet were under the steering wheel when the officers arrived. This is in 
obvious tension with Officer Buechner’s testimony to the contrary, which the 
prosecution leaned on heavily in summation. 3/1/12 Tr. at 838, 894. Had the 
defense been able to impeach Buechner with his prior inconsistent statement, the 
sting from his testimony would have been mollified and the prosecution wouldn’t 
have been able to capitalize on it in closing argument.

(Id.) Further, Crockett argues that the memoranda “are important to actual innocence because

they show that Buechner’s most harmful testimony is unreliable and probably the result of

coaching given that it evolved all too conveniently over time in favor of the prosecution.” (Id.

(citation omitted).)

At trial, Officer Buechner testified that Crockett’s position in the vehicle was as follows:

“He was on what remained of the driver’s side of the vehicle in the front seat[,]” “[h]is feet were

under the steering wheel[,] [and] [h]is waist was where the center console would be.” (Feb. 28,

2012 Tr. 389.) Officer Buechner also stated that “[t]he seat had broken. He wasn’t in what

would be considered a seated position in the seat, but he was still in the area[.]” (Feb. 28, 2012

Tr. 389-90.) Further, Officer Buechner stated that Mr. Crockett’s head was in the rear part of

the vehicle. (Feb. 28, 2012 Tr. 401.) Crockett is correct that three above-listed memoranda do
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not indicate whether Crockett’s feet were under the steering wheel. However, this information

further supports Crockett’s guilt because the detailed descriptions of the bodies in the front of the 

vehicle are inconsistent with Crockett’s tale that a third party was also in the driver’s

compartment at the time of the crash.

Statements of William Daniels11 and “the Dickson Couple”b.

Crockett contends that “[t]he police file also contained documents from [William] 

Daniels, Kolden Dickson, and Holly Dickson. (ECF No. 1-1, at 41 (citing State Habeas 

Exs. 263-65.) Crockett claims that “[e]ach witness explained in their statements that they did 

not see a seatbelt on Mr. Crockett. They also added that they could not imagine how he could 

have been wearing one given his position in the vehicle.” (Id.) Crockett argues that “[t]he 

statements are significant because they clash with the lead investigator Kellogg’s preliminary 

conclusion, made approximately three months prior, that Mr. Crockett was the belted driver in

this accident.” (Id.)

In support of Crockett’s arguments, he cites State Habeas Exhibits 263, 264, and 265.

(Id. (citing State Habeas Exs. 263-65).) State Habeas Exhibit 263 consists of Mr. Daniels’s 

responses on a “Crash Witness Information & Statement” form dated March 11, 2009, and a 

transcript of a taped interview between MPO Thomas Kellogg and William Daniels, Jr. (State 

Habeas Ex. 263, at 1-9.) In his interview with MPO Kellogg, Mr. Daniels stated, inter alia, that

the crash occurred in his front yard, and the “long screech” drew his attention to the possibility of

a crash. (Id. at 4.) When asked what he did after he heard the crash, Mr. Daniels stated:

Ah, I opened the door and we saw ah what appeared to be a Honda Accord, 
a white Honda Accord ah, wrapped around one of the trees in their front yard. And 
ah, the um passenger side was you couldn’t see the passenger side it almost looked 
like it was cut in half. Urn, we did see what appeared to be the driver um, because

11 At trial, Mr. Daniels identified himself as William Daniels. (See Feb. 28, 2012 Tr. 340.)
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he was stretched out across the ah driver’s seat and ah across the back of the ah 
back seat. Ah and there was no window [w]here the window shattered.

(Id. at 5.) When asked if he could tell whether the driver was wearing a seatbelt, Mr. Daniels

stated: “I don’t think he was wearing a seat belt. If he was wearing his seat belt he would have

been in the driver’s seat not lying over the top of it.” (Id.) When asked whether “[t]he seat that

this individual was in ah, would have been the driver’s seat his lower extremities,” he replied,

“Yes sir.” (Id.) When asked how much time had passed between when he heard the crash and

when he was out in the yard, Mr. Daniels estimated that it was approximately “30 seconds.” (Id.

at 7.) When asked if he saw anyone get out of the car, Mr. Daniels responded, “No sir.” (Id.)

When asked if he had observed anything, such as “a path of blood or someone passed out on the

sidewalk or in the road,” that would have made him believe there had been any other persons in

the vehicle, Mr. Daniels responded, “No sir.” (Id. at 8.)

State Habeas Exhibit 264 consists of Holly Dickson’s responses on a “Crash Witness

Information & Statement” form dated March 11, 2009, and a transcript of a taped interview

between MPO Thomas Kellogg and Ms. Dickson. (State Habeas Ex. 264, at 1-7.) When filling

out the “Crash Witness Information & Statement” form, Ms. Dickson described the facts as

follows:

I was awoken from sleep to a screeching sound - I then heard a crash. I 
immediately got up and saw my husband in the living room on the phone with 911. 
I walked outside and saw a car wrapped around a tree in my yard. I went to the 
driver’s window [and] looked in. The driver was laying from the front seat to the 
back. His legs were across the front seat and his arm was draped across the back 
dashboard. I heard him making a sound like he was snoring and he appeared to be 
passed out. I asked a neighbor who had already been there if there was a passenger 
- he pointed out the passenger’s chest - it was beside the driver but I couldn’t see 
the rest of him. I could only see the t-shirt of the boy. I also walked around the 
entire car.
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(Id. at 2.) In the interview with MPO Kellogg, when asked how much time had passed when she 

had walked outside after hearing the crash, Ms. Dickson stated: “I would say no more than a 

minute.” (Id. at 5.) When asked if she saw anyone exit the car or running from the scene, Ms. 

Dickson responded, “No.” (Id.) When asked if “the gentleman laying in the front seat and 

across the back,” whom she observed when she was on the driver’s side of the vehicle, had a

seatbelt on, Ms. Dickson stated: “I didn’t look at the seat belt. Urn, if he had it on it probably 

would have broken because he was up above the seat. Because the other boy was I guess pushed 

under him it appeared.” (Id.) When asked to describe the position of “the person in the front 

laying across the back” in “as much detail as possible,” Ms. Dickson stated: “Okay, ah when I’m 

looking in the window his foot was right where the steering wheel would be and the corner of the

window.” (Id. at 6-7.)

State Habeas Exhibit 265 consists of Kolden Dickson’s responses on a “Crash Witness

Information & Statement” form dated March 11,2009, and a transcript of a taped interview

between MPO Thomas Kellogg and Mr. Dickson. (State Habeas Ex. 265, at 1-10.) In the

interview with MPO Kellogg, when asked what drew his attention to the crash, Mr. Dickson

stated, inter alia:

There was a loud screech of tires very loud. Loudest I’ve ever heard in a 
car accident. Um, it was several seconds long it was so long in fact I was looking 
at my roommate and we’re looking at each other like what haven’t we heard a crash 
yet. Literally had time to comment between the sound of the tires and the 
impact. ... So I told my roommate you know get up you look out the door so he 
opened the door as he opened the door I looked out we saw ah a small foreign like 
a Nissan small type of car like that just wrapped around the tree. And I said tell me 
what you see I went to call 911. He said he didn’t see anybody moving he didn’t 
see any people. Um, at that point I said, I was still talking to 911 I said well go out 
there and see what’s going on....

(Id. at 5.) Mr. Dickson also stated: “[F]rom the point of the impact to looking out the front door

I would say less than 20 seconds [passed]. I would actually say less than 10 or 15 seconds.”
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(Id.) When asked if he saw anyone get out of the car when he initially looked outside, Mr.

Dickson responded: “No sir not at all. There wasn’t any movement.” (Id. at 6.) When asked if

he saw anyone running from the scene, Mr. Dickson responded: “Not at all.” (Id.) When asked

to describe the position of the individual that he had observed on the driver’s side of the vehicle,

Mr. Dickson stated, inter alia:

Looked like the seat was over flexed and you know stretched so far it was lying 
flat. And it was broken and ah from what I remember his [blank space] would have 
been where the head rest was and his legs would have draped from the head rest 
towards the steering wheel. That much of his leg his lower part would have been 
over the driver seat as it was laying flat from his butt down to his seat. Slightly at 
a diagonal and the upper body would have been laid over the head rest toward the 
back seat laid into the back seat. And his arms draped probably about beside him.

(Id. at 8.) When asked whether this individual was wearing a seat belt, Mr. Dickson stated: “I

don’t remember seeing the seat belt... .” (Id. at 9.) When asked to describe the damage to the

car, Mr. Dickson described it as “[w]rapped around the tree” and “in the shape of a horseshoe.”

(Id.)

Crockett argues that “[h]ad the defense been privy to these [witnesses’] statements, it

could have attacked the police investigation for taking so long to stumble across this exculpatory

contrast in the evidence.” (ECF No. 1-1, at 41.) Crockett claims that “[William] Daniels and

the Dickson couple were available to police all along but were not interviewed until months after

the crash.” (Id.) Crockett argues that “[t]he police investigation would have appeared

presumptuous and inadequate for not having discovered exculpatory evidence before Mr.

Crockett was charged so swiftly with aggravated involuntary manslaughter.” (Id. at 41-42.)

Crockett claims:

Disparaging the investigation in these ways would have exemplified for the 
jury how the police’s tunnel-vision approach would have allowed for the wrong 
man to be . . . charged in this matter. It also would have sapped the overall
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credibility of the Commonwealth’s case, built as it was upon a hastily constructed 
and shaky foundation.

(Id. at 42.)

However, Crockett vastly overstates the exculpatory nature of the initial statements of 

Mr. Daniels, Ms. Dickson, and Mr. Dickson. Based on the Court’s review of the trial testimony 

of Mr. Daniels, Ms. Dickson, and Mr. Dickson, which is summarized above, it appears that their 

trial testimony was largely consistent with their initial statements. Further, at trial, the parties 

extensively examined the position of Crockett’s body in the vehicle and whether he was wearing 

a seatbelt. Moreover, Mr. Daniels, Ms. Dickson, and Mr. Dickson gave initial statements 

regarding the position of the bodies in the front area of the vehicle that are not consistent with 

Crockett’s tale that a third party also fit in the driver’s compartment at the time of the crash. The 

initial statements further show how quickly the witnesses arrived at the vehicle, which cuts 

against Crockett’s take that a third party had time to flee the scene without any neighbors or

police seeing the third party.

11. “The Deliberate Suppression of the Antoine Smith and Kenneth 
Buechner Statements”

Crockett claims that “the Commonwealth deliberately suppressed the Antoine Smith and

Kenneth Buechner statements” (ECF No. 1-1, at 42), and “[t]his misbehavior therefore shines an

informative light on the actual innocence inquiry, for it reveals that the prosecution knew just 

how close the case was and how much of an impact the suppressed evidence would likely have

made on the outcome of the trial” (id. at 43).

As support for his claim, Crockett cites State Habeas Exhibits 291, 292, and 398. (Id. at 

42 (citing State Habeas Exs. 291, 292, 398).) State Habeas Exhibit 291 is a “Supplemental

Request for Exculpatory Evidence” submitted by Crockett’s counsel in his state criminal
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proceedings, requesting, inter alia, “[a]ny and all evidence, statements, summaries of statements,

or other information which indicates that Jacob Palmer or Antoine Smith have made inconsistent

statements at different times about any subject matter relevant to the instant prosecution” and

“[a]ny and all evidence or other information which in any way impeaches the credibility of Jacob

Palmer or Antoine Smith as witnesses.” (State Habeas Ex. 291, at 1.) State Habeas Exhibit 292

contains the Commonwealth’s “Supplemental Response to Motion for Discovery,” in which the

Commonwealth indicated that it was “unaware of any new discovery production which has

developed since the previous trial” and was “not aware of any new exculpatory evidence which

has developed since the previous trial.” (State Habeas Exhibit 292, at 1).

Crockett also cites State Habeas Exhibit 398, arguing that “when the prosecution

responded to the defense’s original motion for discovery back in 2009, it disclosed what was an

edited version of Officer Buechner’s memorandum,” which Crockett claims “was redacted to

specifically cut out the officer’s description of Mr. Crockett’s position in the vehicle.” (ECF

No. 1-1, at 42 (citing State Habeas Ex. 398).) State Habeas Exhibit 398 is a portion of Officer

Buechner’s “Inter-Office Memorandum” to MPO T. Kellogg dated December 29, 2008. (State

Habeas Ex. 398, at 1.)

Although Crockett argues that the Commonwealth’s “misbehavior” shows “just how

close the case was” (ECF No. 1-1, at 43), the information in the initial statements from witnesses

and police officers, such as Antoine Smith and Kenneth Buechner, does not significantly bolster

Crockett’s claim of innocence. Specifically, as explained above in greater detail, rather than

supporting Crockett’s actual innocence claim, the information in these statements further 

supports his guilt because the statements include detailed descriptions of the positions of the 

bodies in the front of the vehicle and the short amount of time that passed between the accident
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and when neighbors and police arrived at the scene. This information is not consistent with 

Crockett’s tale that a third party was also in the driver’s compartment at the time of the accident

and that the third party had time to flee from the vehicle without anyone seeing the third party.

12. “The Driver’s Side Airbag”

Crockett claims that “[a]bout a month before the second trial, defense counsel and

defense investigator Donker went to view the driver’s side airbag in the [Virginia Beach Police 

Department’s property & evidence locker. Donker saw a stain on the bag that appeared to be 

blood.” {Id. (citing State Habeas Ex. 417).) Crockett further claims that “[t]he Commonwealth

told the defense at this point that the airbag was ‘not productively testable,”’ {id. (citing State

Habeas Exs. 161, 163, 166-67, 296, 394, 415, 425)), and “[i]n the face of multiple requests to

identify what forensic procedure was used to arrive at this conclusion, the Commonwealth has 

never answered these inquiries” {id.). As support for his claim, Crockett cites State Habeas

Exhibits 161, 163, 166, 167, 296, 394, 415, and 425. {Id. (citing State Habeas Exs. 161, 163,

166-67, 296, 394,415,425).)

State Habeas Exhibit 161a.

State Habeas Exhibit 161 consists of several e-mails between Crockett and a paralegal at

Crockett’s counsel’s firm. (State Habeas Ex. 161, at 1-3.) The e-mails are from January 2012.

{Id.) As relevant here, Crockett sent a “Draft Motion To Compel,” which inter alia, requested

that the Commonwealth provide “[documentary evidence of some sort that some forensic
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authority,... determined the driver’s airbag to be ‘untestable’, as was indicated to Defense

counsel on January 4th.” (Id. at 1.)

b. State Habeas Exhibit 163

State Habeas Exhibit 163 includes an e-mail from Crockett to a paralegal with his

counsel’s firm, which is dated February 5, 2012, stating, inter alia, “[p]lease find attached a draft

motion to compel firmly requesting 8 separate responses from the Commonwealth on pending

issues, with one additional motion to be made by the Defense challenging the admissibility of the

Commonwealth’s Supplemental Discovery Responses from January 11th, 2012.” (State Habeas

Ex. 163, at 1.) State Habeas Exhibit 163 also includes a document titled, “February 6th, 2012

Motion To Compel,” which appears to be the draft motion that is referenced in the February 5,

2012 e-mail. (Id. at 2—4.)

State Habeas Exhibits 166 and 167c.

Similarly, State Habeas Exhibits 166 and 167 are e-mails. (State Habeas Exs. 166-67.)

State Habeas Exhibit 166 consists of an e-mail from the defense investigator to Crockett and his

counsel dated February 15, 2012, and Crockett’s response to the e-mail dated February 16, 2012.

(State Habeas Ex. 166, at 1-2.) State Habeas Exhibit 167 is an e-mail from the

Commonwealth’s Attorney to Crockett’s counsel, dated February 17, 2012, stating in sum:

“Andrew: Attached please find a copy of the P&E voucher for the airbag. A formal response

pleading is forthcoming, but I wanted to get this to you as soon as possible. Enjoy the long

weekend.” (State Habeas Ex. 167, at 1.)

d. State Habeas Exhibit 296

State Habeas Exhibit 296 contains a motion filed in the Circuit Court on February 9,

2012, titled “Defendant’s Motion to Compel Supplemental Production of Discovery and
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Potentially Exculpatory Evidence.” (State Habeas Ex. 296, at 1-2.) The motion requests, inter 

alia, that the Commonwealth produce “[t]he identity of the person who determined that the 

airbag was not productively testable for DNA or other forensic evidence (whom the

Commonwealth has previously promised to identify).” (Id. at 1.)

State Habeas Exhibit 394e.

State Habeas Exhibit 394 contains a letter from Crockett’s counsel to Crockett, dated

December 29, 2014. (State Habeas Ex. 394, at 1.) In the letter, counsel stated:

Thank you for your letter of December 14, 2014, containing your questions 
regarding who in the prosecution determined that the airbag was “not productively 
testable,” and on what grounds such a determination was made.

I do recall one of the prosecutors advising me that the airbag was “not 
productively testable” for the recovery of trace evidence (DNA, hairs, blood, etc.), 
and the reason given was that it had been exposed to the elements too long to be so 
tested.

I do not recall any more specifics regarding your inquires, but I do not 
believe that any more specifics were given to me.

(Id.)

State Habeas Exhibit 415f.

State Habeas Exhibit 415 contains the notarized affidavit of Robert F. Bagnell, dated

November 5, 2015, and an addendum to the affidavit. (State Habeas Ex. 415, at 1-19.) The

affidavit states: “All of the statements in this affidavit are honest and true to the fullest extent of

my knowledge.” (Id. at 18.) The notarized addendum, dated February 2, 2016, contains the

following notary’s oath: “This day personally appeared before me, the undersigned Notary

Public in and for the State of Virginia, Robert F. Bagnell, who after first being duly sworn,

deposed and said that the facts contained in the foregoing instrument are true and correct.”

(Id. at 20.)
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In his affidavit, Mr. Bagnell describes his involvement in Crockett’s case as follows:

Between March and April of 2009, Mr. Alan Donker first asked me if I 
could possibly assist him with a suspicious case out of Virginia Beach. Mr. Donker 
and I used to serve together on the Portsmouth Police Force, and he had been hired 
as a private investigator for what I later learned was the Cameron Crockett case. I 
told Mr. Donker I would be happy to help him .... I did not officially become 
involved in the Crockett matter until November of 2010, when I went to view the 
accident vehicle in the Virginia Beach impound lot with Mr. Crockett, Ms. 
Crockett, and Mr. Crockett’s attorney, Mr. Andrew Sacks.

(Id. at 2-3.) As relevant to Crockett’s claims regarding the driver’s side airbag, Mr. Bagwell

states:

First I must reiterate the importance of the air bag from an evidence stand 
point; the air bag is a factory sealed system, the deployment of which includes an 
extremely high temperature high enough to destroy any possible trace DNA 
belonging to an installer. The surface of the air bag is rough and highly textured 
which is especially conducive to the recovery of Biological Material (sufficient to 
develop a DNA profile) from an air bag deployment.

In 2008 (and remaining in 2015) there is no technique to simply observe an 
air bag and determine there is no biological matter present from which a DNA 
profile could be developed; that is not to imply that there are some biological 
samples that are in fact visible to the unaided eye. It is impossible to simply view 
an[] air bag, or for that matter any artifact and positively determine the[re] is no 
biological matter present of which a DNA profile could be developed.

There are procedures that can be considered as “presumptive” that are 
utilized in the “field.” One such test is to determine if blood (only blood) evidence 
is present is the utilization of “Luminol”, which was the only field test reagent 
approved (2008) for use by the Virginia Department of Forensic Science 
Laboratory, and was in fact provided to law enforcement agencies by the 
aforementioned laboratory....

The other “field” analysis is to view the artifact using a Forensic Laser, a 
Forensic Light Source (sometimes referred to as an Alternate Light Source) or in 
some instances utilizing a high range ultraviolet lamp. . . .

In the event that either of these tests/analysis were conducted which for any 
reason, could be responsible for the degrading of biological material so as to 
preclude a DNA profile from being developed would be considered as possibly 
exculpatory in nature.

That the Commonwealth indicate[s] that an unknown (to the defense) 
individual determined that there was no biological material suitable to the 
development of a DNA profile is unsatisfactory and requires further scrutiny to 
include issues pertinent to Discovery.

As has previously discussed the development of a DNA profile is 
considered unique characteristic evidence and that a profile of someone other than
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Mr. Crockett would be proof that Mr. Crockett was not the operator of the vehicle 
at the time of the collision and as such would not only be subject to Discovery but 
would be exculpatory to the extent as to disqualify Mr. Crockett as a suspect.

(Id. at 19.)

State Habeas Exhibit 425g-

State Habeas Exhibit 425 consists of eighty-one pages of documents, which Crockett

describes as the “Preservation of Airbag Under § 19.2-270.4:1 File.” (State Habeas Ex. 425;

Master Ex. List.) The documents include, inter alia, a Virginia Beach Police Department Case 

Report that lists two items (described as a “multi color smoking devi[c]e containing Marijuana 

residue” and a “driver air bag”), which are being held “for investigative purposes” as related to 

the December 28, 2008 incident. The documents also include copies of various filings in the

Circuit Court regarding Crockett’s attempts in 2015 to ensure that the evidence in his case

remained preserved. (State Habeas Ex. 425, at 1-81.)

Summary of Evidence Identified by Crockett as Related to the 
Driver’s Side Airbag

h.

Crockett references several State Habeas Exhibits as support for his claim that evidence

related to the driver’s side airbag supports his actual innocence claim. However, upon review of

the State Habeas Exhibits that Crockett cites, the identified evidence consists largely of e-mails

between Crockett and his counsel (or counsel’s paralegal), or between Crockett’s counsel and the

Commonwealth’s Attorney. None of this evidence has any direct connection to Crockett’s actual

innocence claim.

Instead, Crockett argues that this evidence shows that the Commonwealth acted

improperly with respect to the driver’s side airbag. Crockett submits the affidavit of Robert F.

Bagnell as support for this assertion. Crockett claims that “CSI expert Robert F. Bagnell’s

habeas affidavit instructs that it is impossible to determine whether a piece of evidence is
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‘testable’ for purposes of possible DNA analysis based solely on a naked-eye inspection.” (ECF

No. 1-1, at 43 (citing State Habeas Exhibit 415, at 19).) Crockett further claims that “[a]s

Bagnell explains, the only way to determine if the evidence is ‘testable’ is to conduct one of

several presumptive ‘field tests,’ including for example the use of a forensic laser or a reagent

like Luminol.” (Id.) Crockett contends that “[w]ith this affidavit in hand, it is clear that the

Commonwealth is not telling the defense everything it did to the airbag.” (Id.) Crockett argues

that “[t]here are three possible scenarios here.” (Id.)

One, perhaps the Commonwealth really does believe it properly determined 
that the airbag was ‘not productively testable’ without using any presumptive 
testing. ...

Two, the prosecution might have conducted presumptive testing on the 
airbag that returned no ‘testable’ material, but failed to disclose what this testing
was... .

Three, the prosecution might have been able to conduct substantive testing 
on the airbag only to learn that the results weren’t a match to Mr. Crockett’s DNA 
profile, leading to their concealment.

(Id. at 43—44.) Further, Crockett argues:

In any event, this is what we do know for sure thanks to Mr. Bagnell: the 
airbag is the only DNA evidence in this case, and there is more to what became of 
it than the Commonwealth is letting on. Its refusal to divulge what testing it 
performed on evidence of such unparalleled importance is unacceptable. Whatever 
it is that the prosecution is hiding, it must be exculpatory somehow or another. For 
this reason, granting discovery on this issue would be sure to strengthen 
[Crockett’s] actual innocence claim as well as his Brady claim.

(Id. at 44.)

However, although it is clear that Crockett disagreed with the Commonwealth’s

determination that the driver’s side airbag was not testable, Crockett’s argument that the

Commonwealth “is hiding” something that “must be exculpatory somehow or another,” is not

evidence of his innocence. (See id.) That is, although Crockett argues that the only reason the
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Commonwealth did not test the airbag was because it was somehow exculpatory, such an

argument is not “new reliable evidence” of actual innocence. Schlup, 513 U.S. at 324.

13. Prosecutorial Misconduct

Crockett contends that “[djuring the prosecution’s closing arguments in the first trial, it 

represented to the jury that it did not know who Mr. Crockett had accused of being the real driver 

until Crockett revealed it that week in court.” (ECF No. 1-1, at 45.) Crockett claims that “[t]he

truth was that after Mr. Crockett retained counsel, he did relay the accusation that Jacob Palmer

was the driver to the authorities.” (Id. (citing State Habeas Ex. 1, at 17).)

As support for this assertion, Crockett cites his own affidavit, in which he states:

Around the time of March 2009, my then-attorney John D. Hooker Jr., asked me 
for permission to tell the Commonwealth about my allegation against Jacob Palmer 
so that the Commonwealth could “investigate” the matter.” I granted him this 
permission (but later rescinded it in a voicemail some hours later). Mr. Hooker 
took the information straight to the Commonwealth and told them that my defense 
was that Jacob Palmer was the driver. This is evidenced by Exhibit #269A, which 
is an Internal Affairs interview between IA Sergeant D. Fiore and Sergeant Thomas 
Kellogg. In this recorded interview, Mr. Kellogg confirms that John Hooker told 
the Commonwealth about my defense (and in particular, about Jacob Palmer), and 
that the Commonwealth then told him about it is so that he could follow up.

(State Habeas Ex. 1, at 17.)

State Habeas Exhibit 269A, to which Crockett refers in his affidavit and cites in his

Memorandum in Support of his § 2254 Petition, is a transcript of an interview of MPO Thomas

Kellogg, which Sergeant Dan Fiore conducted on June 18, 2013. (State Habeas Ex. 269A, at 1-

3.) In the interview, when asked “[h]ow long after the crash did you find out that the driver the

person who had been charged with this crash was now accusing somebody else as being the

driver of the car and in fact naming that person,” MPO Kellogg stated: “At a minimum months,

months and I found out through the Commonwealth Attorney’s Office.” (Id. at 2.) MPO

Kellogg does not provide a specific date as to when he learned about the accusation of a third-
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party driver, and he states that “[he] was told by the Commonwealth.” {Id. at 2-3.) MPO

Kellogg’s interview does not discuss who informed the Commonwealth’s Attorney about the

accusation of a third-party driver. {See id.)

Crockett argues:

Based on this evidence, it is indisputable that the prosecution lied to the 2011 jury 
when it told them that it had no knowledge of the Palmer accusation prior to trial. 
It knew about him for years. Its decision to deliberately deceive the jury in this 
way demonstrates just how desperate the Commonwealth was to secure a 
conviction.

(ECFNo. 1-1, at 45.)

Examining the interview notes that Crockett cites in support of his claim regarding when

MPO Kellogg learned about Crockett’s accusation of a third-party driver, Crockett overstates the

conclusiveness of MPO Kellogg’s statements. Moreover, Crockett fails to articulate, and the

Court fails to discern, how the Commonwealth’s alleged desperation in Crockett’s first trial is

“new reliable evidence” to support Crockett’s claim of innocence. Schlup, 513 U.S. at 324.

14. “Dr. Fabian’s Report on Crockett’s Mental Condition at the Time of 
His Statements to Police; Proof of Amnesia”

Crockett contends that the report authored by Dr. John M. Fabian, a neuropsychologist,

“show[s] that Crockett’s statements [to the police at the hospital] were truly the product of his

amnesia and thus have very little probative value as evidence of guilt.” (ECF No. 1-1, at 46,

48.) Crockett explains that “[i]n preparing his habeas petition, Mr. Crockett retained [Dr.

Fabian] ... to study the voluntariness of his statements to police.” {Id. at 46 (citing State Habeas

Ex. 411). Crockett submitted Dr. Fabian’s report as State Habeas Exhibit 411. (State Habeas

Ex. 411, at 1-6.)

Dr. Fabian’s report consists of a letter dated February 8, 2016, which Dr. Fabian sent to 

Crockett. {Id. at 1.) Dr. Fabian signed the letter and a separate page (which does not include any
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portion of the letter), contains a notary’s signature, stamp, and oath. {Id. at 6.) Specifically, the

notary’s oath states:

Before me, Christina Garza-Brown, on this day personally appeared, John Matthew 
Fabian known to me (or proved to me on the on the [sic] oath of) TX Driver’s 
License or through (description of identity card or other document) to be the person 
whose name is subscribed to the foregoing instrument and acknowledged to me that 
he executed the same for the purposes and consideration therein expressed.

{Id.) In the letter, Dr. Fabian states that Crockett’s mother “had sent [him] some discovery and a

table of exhibits,” which he reviewed. {Id. at 1.) Specifically, Dr. Fabian indicates that he

reviewed the following materials:

accident scene photographs, James Kelly Reid testimony, Cameron Crockett 
medical records, Officer Wallace testimony, James Kelly Reid police interview, 
Officer Buechner testimony, Officer Bradley testimony, preliminary hearing 
transcript, Officer Bradley interoffice memorandum, EMT Beth Coulling 
testimony, hospital interview of Cameron Crockett, Cameron Crockett testimony, 
toxicologist L. Edinboro testimony, and Commonwealth closing argument.

{Id.) With respect to the scope of Dr. Fabian’s review, he stated: “Pursuant to your request, you

wanted me to address issues related to your mental state at the time of the confession, as well as

issues related to traumatic brain injury and amnesia pursuant to your recall of your offenses and

your statements to police.” {Id.)

Dr. Fabian stated that from his review of the records, it was his understanding that

[Crockett ] [was] admitted to the Sentara Virginia Beach General Hospital on the 
day of the incident (12/28/2008) and discharged on 12/30/2008. [Crockett] [was] 
admitted due to a motor vehicle accident (MVA). . . . There was combativeness 
and questionable loss of consciousness at the scene for [Crockett]. However, 
Glasgow Coma Scale (an indicator of severity of brain injury) was noted to be 15 
en route to the emergency department....

. . . CT of the head, cervical spine, and pelvis were completed and were 
normal. A critical result that was received was [Crockett’s] alcohol level BAC of 
0.20. It should also be noted that the 0.20 was sometime after the MVA actually 
occurred. [Crockett’s] BAC was likely higher at the time of the MVA.
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{Id. at 1-2.) Dr. Fabian noted that he had “requested to be able to talk to [Crockett] over the

telephone about the night in question,” but Crockett’s mother told him that “the prison officials

were not cooperating on [Crockett’s] end to facilitate a private phone call between [them].” {Id.

at 3.) Dr. Fabian also noted that “[he] continue[d] to reiterate the desire to examine [Crockett] at

least by telephone.” {Id.) Dr. Fabian stated:

After reviewing all the information you sent me and yet, without 
interviewing you, I do have professional concerns as to your mental state at the time 
of the offense and your ability to have understood your legal situation and the 
consequences, specifically of your understanding and appreciating any Miranda 
rights that were given to you. I also am concerned about the usefulness and utility 
of any of the statements you made at that time due to your fragile mental state that 
was affected by not only alcohol but also the effects of a concussion.

To those ends, it is my opinion that your interrogation by police was 
affected by your alcohol intoxicated state. Especially if you were at a 0.20 BAC 
level at the time of the MVA, you were at risk of having a blackout. An alcoholic 
blackout is amnesia for the events of any part of a drinking episode without loss of 
consciousness characterized by memory impairment during intoxication....

Finally, I have major concerns about your mental state at the time of the 
MVA and following the MVA as it pertains to your statements to the police. The 
neurocognitive effects are more substantial due to the forces of both alcohol 
intoxication and a concussion that occurred at the same time. . . .

It is very possible that you have a genuine blackout/fragmentary blackout 
or brownout of the nature of the incident, and when you returned to the MVA site, 
you were able to recognize, cue, and recall some bits and pieces of the incident and 
that evening.

However, I also have concerns at the time of your statement, that you were 
still intoxicated and you had a blackout or brownout in regards to the nature of the 
MVA, and you were not in a lucid mental state to appreciate the circumstances of 
your legal rights and the consequences of making any type of statement....

In summary, it is my opinion that the effects of alcohol intoxication and the 
level of your BAC in combination with your TBI [traumatic brain injury] had
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significant effects on your recall of the incident as well as your ability to make 
decisions concerning any potentially incriminating statements.

(Id. at 3-5.)

Crockett argues that “[t]his report strips Crockett’s statements of any real substance,” and 

“[i]t is readily apparent that he was genuinely at a loss for what had happened to him. His 

incriminating statements were not an admission of guilt as the Commonwealth would have it, but 

rather the product of bona fide fragmentary brownout caused by a TBI and excessive alcohol 

consumption.” (ECF No. 1-1, at 47.) Crockett argues that “Dr. Fabian’s report. .. goes a long 

way towards neutralizing what the Commonwealth leaned on as its best evidence at trial.” (Id.)

However, Crockett overstates the conclusiveness of Dr. Fabian’s report because Dr. 

Fabian acknowledged that he had not had the opportunity to meet with Crockett in person; rather, 

he couched his opinion as being based on a review of “all the information [Crockett] sent [him] 

and yet, without interviewing [Crockett].” (State Habeas Ex. 411, at 3.) Further, Dr. Fabian’s 

report does not indicate that Crockett was not the driver of the vehicle, and instead he opines that 

Crockett likely does not remember the incident due to the combined effects of alcohol and a 

possible concussion or other brain injury. A lack of memory of an incident is not “new reliable 

evidence” of actual innocence. Schlup, 513 U.S. at 324.

15. “Dr. David Pape’s Seatbelt Inspection”

Crockett next discusses a report that Dr. David Pape authored in December 2012 after 

Crockett’s sentencing counsel retained Dr. Pape “to determine whether the driver’s seatbelt was

in use at the time of the collision.” (ECF No. 1-1, at 48.) Crockett argues that “[Dr.] Pape’s

determination that the driver was belted during the accident is by far the most powerful evidence

of innocence in this case. This is because it has always been crystal clear and completely

undisputed that Mr. Crockett was not belted during the crash.” (Id. at 49.) Crockett claims that
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“the back seat/back window position in which Crockett was found unconscious is physically

irreconcilable with the notion that he was the belted driver in a sideways collision,” and “[Dr.]

Pape’s report said the belt functioned properly during the collision, so there is no way it broke

and allowed the driver to slip out.” (Id.)

In Dr. Pape’s report, which consists of a letter to Crockett’s sentencing counsel, Dr. Pape

reached the following conclusions:

1. The vehicle damage was consistent with impact with a tree on the right side.
2. The driver’s seatbelt latch and retractor functioned properly at the time of our 

inspection.
3. The driver’s seatbelt webbing had been cut in two places during the extraction 

process.
4. The one section of driver’s seatbelt webbing had cupping. This cupping was 

consistent with loading from occupant forces during the collision and suggested 
that the seatbelt was being worn by the driver at the time of the collision.

(State Habeas Ex. 407, at 1.)

Crockett claims that Dr. Pape’s report is “by far the most powerful evidence of innocence

in this case” because it is “completely undisputed that Mr. Crockett was not belted during the

crash.” (ECF No. 1-1, at 49.) However, as was the case with Dr. Fabian’s report, Crockett

overstates the conclusiveness of Dr. Pape’s report. Specifically, Dr. Pape concluded that the

cupping on the driver’s seatbelt ‘‘‘‘suggested that the seatbelt was being worn by the driver at the

time of the collision;” however, Dr. Paper did not affirmatively conclude that the driver had in

fact worn a seatbelt. (State Habeas Ex. 407, at 1 (emphasis added).)

16. Affidavit of Ron Kirk

Crockett contends that the affidavit of Ron Kirk, “the Senior Engineer and President of

Research Engineers, Inc.,” and “a consultant with 45 years of experience in accident
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reconstruction,” supports his actual innocence claim. (ECF No. 1—1, at 50 (citing State Habeas

Ex. 412).) In Mr. Kirk’s affidavit, he states, in sum:

1. I, Ronald K. Kirk, am a consulting engineer specializing in the analysis and 
reconstruction of motor vehicle collisions, which 1 have been doing for over 45 
years. I am presently employed as Senior Engineer and President of Research 
Engineers, Inc., in Raleigh, North Carolina.

2. In the year 2011,1 was requested by Mr. Andrew Sacks, trial attorney for the 
defendant, Cameron Crockett, to consult on Mr. Crockett’s DUI Involuntary 
Manslaughter case. In February of that year, I performed an inspection of the 
accident vehicle in the police impound lot and also examined the site of the 
accident. As part of my preparation, I also reviewed various case documents.

3. While I was engaged in the Crockett matter, and after I viewed the vehicle and 
the accident site, I expressed my recommendation that the driver’s side seat belt 
in the accident vehicle should be examined and analyzed for signs of use during 
the collision. I expressed this recommendation to Mr. Sacks, along with the 
recommendation that a biochemical expert be consulted regarding occupant 
kinematics. The purpose of these recommendations was to acquire an expert 
determination regarding whether Mr. Crockett was driving the vehicle at the 
time of the crash.

4. I am confident, to a reasonable degree of engineering certainty, that Mr. 
Crockett could not have been found where he was by the first witness to respond 
to the accident if he had been the belted driver. Although this opinion appears 
self-evident, I believe that I specifically expressed this opinion to Mr. Sacks.

5. I advised Mr. Sacks that if one were to remove the roof of the accident vehicle, 
clear the debris therein, and photograph the vehicle from above, this perspective 
would likely assist in explaining occupant kinematics and would help to 
determine and to explain whether Mr. Crockett was driving the vehicle.

6. I attest that all of the information in this statement is true and correct to the best 
of my recollection and knowledge.

(State Habeas Ex. 412, at l.)12 Mr. Kirk’s affidavit is signed and dated January 28, 2016. (Id.)

A separate page (which does not contain any portion of the affidavit), includes a notary’s

12 Crockett also submits the affidavit of Michal Bogacki. (ECF No. 19-1.) In the 
affidavit, Mr. Bogacki states, inter alia:

On January 8th of 2016,1 visited Research Engineers Inc. in Raleigh, NC 
to speak with Research Engineer Inc.’s director, Mr. Ronald Kirk, about an affidavit 
he was considering having notarized and sent to Mr. Cameron Crockett. Although 
Mr. Ronald Kirk was unavailable that day, Kirk called me on the morning of 
January 9th, 2018. The conversation was memorialized in a contemporaneous 
update I had sent by e-mail....

(Id. at 1-2.) The remainder of Mr. Bogacki’s affidavit sets forth the above-referenced e-mail, 
which consists of Mr. Bogacki’s summary of his conversation with Mr. Kirk, and an unsigned
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signature, stamp, and oath. {Id. at 2.) Specifically, the notary’s oath states: “On this 28 day of

January, 2016, Ronald E. Kirk appeared before me and asserted that the above information is

true and correct to the best of his recollection and knowledge.” {Id.) Mr. Kirk attached his

resume to his affidavit. {Id. at 3—4.)

Crockett explains that his trial counsel “retained Mr. Kirk before the 2011 trial to inspect

the vehicle, go over the crash site, and review relevant case documents.” (ECF No. 1-1, at 50.)

Crockett claims that “[a]t the time of Kirk’s inspection, he advised Sacks that someone should

examine the driver’s seat belt for signs of use.... [H]owever, that did not happen until after Mr.

Crockett was convicted.” {Id. (citing State Habeas Ex. 412).) Crockett argues:

[Mr. Kirk’s] “self-evident” opinion is of unsurpassable magnitude. Mr. 
Kirk’s credentials are untouchable, and here he is, drawing upon fifty years of 
experience in this field to reach an unequivocal scientific conclusion that Mr. 
Crockett was not the belted driver in this case. And given that the driver was belted, 
Kirk’s opinion is nothing short of a declaration of Mr. Crockett’s innocence. 
Indeed, seeing as how this evidence builds upon Dr. Pape’s already impressive 
findings and takes them another step further, it is difficult to imagine that anything 
else could be more decisively exonerating than what the Court has before it now.

{Id.)

Although Crockett argues that Mr. Kirk “reach[ed] an unequivocal scientific conclusion”

that exonerates Crockett, the Court notes that Mr. Kirk’s conclusion is not as definitive as

Crockett suggests. {Id.) Specifically, Mr. Kirk indicates that he based his opinion on Crockett’s

position in the vehicle as reported “by the first witness to respond to the accident.” (State 

Habeas Ex. 412, at 1.) However, Mr. Kirk provides no information about the witness to whom

he refers or the specific position of Crockett’s body upon which he based his opinion.

proposed affidavit for Mr. Kirk. {See id. at 2-10.) Upon review of this affidavit, the substance 
of the affidavit does not alter the Court’s discussion set forth herein regarding Mr. Kirk’s 
affidavit.
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Furthermore, although Mr. Kirk indicates that in his opinion, as an engineer, Crockett was not 

the belted driver, Mr. Kirk does not conclusively state that Crockett was not driving the vehicle.

17. “Counsel’s Notes of His 2011 Teleconference with Ron Kirk”

In addition to citing Mr. Kirk’s affidavit as support for his actual innocence claim, 

Crockett also cites counsel’s notes of his 2011 teleconference with Ron Kirk as support for his

actual innocence claim. (ECF No. 1—1, at 51 (citing State Habeas Ex. 143).) Crockett claims 

that “[t]hese notes not only confirm Kirk’s opinion seen in the discussion of his affidavit above; 

they also reflect three additional exculpatory conclusions that Kirk reached when he reviewed

the case.” (Id.)

Specifically, Crockett claims:

First, Kirk explained that the tree’s penetration into the passenger side of 
the vehicle would have forced the driver towards the driver’s door and somewhat 
towards the front - not into the back. Exhibit #143, p.2.

Second, Kirk told Mr. Sacks that because Mr. Korte’s momentum would 
have thrust him in the direction of the driver’s compartment, he would have kept 
the driver in the driver’s seat and prevented him from sliding out of it. Id.

Third, Kirk expounded on the preceding conclusion to opine that the driver 
definitely could have escaped without significant injury because Mr. Korte’s body 
would have shielded him from the brunt of the impact. Exhibit #143, p.3.

(Id.) State Habeas Exhibit 143, which Crockett references, consists of counsel’s handwritten 

notes of a conversation with Mr. Kirk on February 24, 2011. (State Habeas Ex. 143, at 1-6.)

Counsel’s notes are difficult to decipher because counsel used abbreviations and sentence

fragments rather than complete sentences. (Id.)

Based on the Court’s review of counsel’s notes, the notes appear to be just that—notes—

and Crockett misstates the definitiveness of Mr. Kirk’s conclusions as summarized by counsel in

his notes. As such, counsel’s handwritten notes are not any of the three types of “new reliable
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evidence” contemplated under Schlup, and Crockett’s arguments regarding these notes does not

significantly bolster his actual innocence claim.

18. Second Trial Juror Affidavits and Statements

Crockett argues that

a total of four jurors from the second trial have come forward in one way or another 
to comment on the case. Some of these juror statements speak on the case as it was 
presented at trial and how they found the defendant guilty notwithstanding their 
belief that there was a reasonable doubt as to whether he was the driver. Other juror 
statements comment on how certain evidence not presented at trial would have 
changed their verdict had they known about it. Others yet do both.

(ECF No. 1-1, at 51.) Crockett contends that the “affidavits and on-camera remarks” of these

jurors “reveal that Mr. Crockett’s second trial could have gone the other way with just a whisper

of the wind.” (Id. at 54.) Further, Crockett argues:

However unjust the original result, though, there is something even more important 
to take away from these juror statements.

That, of course, is their stance on the seat belt evidence. Sure, the case was 
close before, which is itself a valuable insight in the actual innocence inquiry, but 
what matters most here is that these jurors have made one thing perfectly clear: Dr. 
Pape’s testimony absolutely would have precipitated an acquittal. No one can 
speak more credibly to this fact than the very jurors who tried the case to begin 
with, and that is what is before us today.

(Id.)

Affidavit of Melvin Veleza.

First, Crockett discusses the affidavit of Melvin Velez, explaining:

Melvin Velez was a man who worked with second trial juror Kasiem 
Breddell. On March 2,2012, the day after Mr. Crockett was convicted, Velez spoke 
with Breddell on the phone about a business matter. Breddell at this point told 
Velez that his recent absence had been due to jury service.

(Id. at 51-52 (citing State Habeas Ex. 421.) State Habeas Exhibit 421, which Crockett describes

as Melvin Velez’s affidavit, consists of a notarized letter from Melvin Velez to “Judge Frederick
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Lowe, Mr. Andrew Saks, Virginia Commonwealth Attorney, and Clerk of Virginia Beach Circuit 

Court.” (State Habeas Ex. 421, at 1.) In the notarized letter, Melvin Velez states, in sum:

My name is Melvin Velez and I am a resident of Virginia Beach. I have 
information that my wife has given to Mr. Saks previously concerning the recent 
case of Cameron Crockett. Cameron was convicted in Virginia Beach Circuit Court 
on 01 March 2012. On 02 March 12,1 spoke by phone to one of the jurors on this 
case in reference to a business matter. At that time this juror mentioned that his 
recent absence had been due to his jury duty for this case and that he would also 
need to be off on Monday for the hearing regarding the subsequent sentencing. The 
juror stated to me the defendant’s name and that there was division and indecision 
amount the jurors and that he, in fact, had believed the defendant to be innocent. 
But he said a decision had to be made, and they did. He also spoke of the pending 
sentencing, stating some jurors wanted a great amount of time and that some jurors 
wanted less time for this defendant. He told me which case he was serving on; he 
did not know that I was aware of the case and had a remote connection to the 
defendant.

I am not sure, but I think this kind of communication may not have been 
appropriate. I do not believe the juror meant to cause harm, but I do think he 
violated the instructions given to him by the judge for this case.

There is so much at stake in this case; one young man’s life was lost; the 
future of another young man’s life is now at risk also. I just want to do the right 
thing myself. I think letting the key persons in charge of this case know that this 
case might have been jeopardized due to this juror’s indiscretion and violation of 
court instructions. The verdict has been rendered, but the sentencing had not, and 
the case was not closed nor was it open for discussion.

The juror in question’s first name is Kaseem, and I could identify his second 
name from a roster. If I am needed, I will help in any way possible. Whether 
Cameron is guilty or innocent, he deserves a fair trial.

{Id.) The letter is dated March 19, 2012, and Melvin Velez and the notary public signed the

letter on March 21, 2012. {Id.) The letter did not memorialize an oath. {See id.)

In Crockett’s Memorandum in Support of his § 2254 Petition, Crockett highlights the

following portion of Mr. Velez’s affidavit: “The juror stated to me the defendant’s name and

that there was division and indecision amount the jurors and that he, in fact, had believed the

defendant to be innocent. But he said a decision had to be made, and they did.” (ECF No. 1-1

at 52.)
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“Laurie Simmons’s Channel Three Interviews with Barbara 
Addison and Edward Ruehl”

b.

Crockett next discusses a News Channel Three “investigative report by Laurie Simmons

on Mr. Crockett’s case,” which aired on March 3, 2014. (Id. (citing State Habeas Ex. 382).)

State Habeas Exhibit 382 consists of several news articles, including a computer print-out of a

news article written by Laurie Simmons, dated March 4, 2014, titled, “Court of Appeals to

decide if Cameron Crockett deserves 3rd trial.” (State Habeas Ex. 382, at 6-8.) Crockett

explains that “[t]his report featured interviews of several jurors who gave their perspectives on

the trial and on Mr. Crockett’s new seatbelt evidence in particular.” (ECF No. 1-1, at 52.)

As support for his actual innocence claim, Crockett points to a quote in the article, which

is attributed to juror Barbara Addison (“Juror Addison”): “I wasn’t ready to convict him. To

me, it was so sketchy .... They never proved that he drove the car!” (State Habeas Ex. 382, at

7; see ECF No. 1—1, at 52.) Crockett points also to quotes in the same article attributed to Juror

Addison and juror Edward Ruehl (“Juror Ruehl”):

“I would have not voted guilty, it would have been a hung jury,” said
Addison.

“Certainly there is enough information in my mind that would justify 
another trial,” said Ruehl. “Whether he is guilty or innocent, that’s up for [the] next 
12 people to look at.”

(State Habeas Ex. 382, at 7, 8; see ECF No. 1-1, at 52.)

Affidavit of Barbara Addisonc.

Further, Crockett discusses the affidavit of Juror Addison, which he contends supports his

actual innocence claim. (ECF No. 1-1, at 52 (citing State Habeas Ex. 420).) State Habeas
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Exhibit 420 contains Juror Addison’s affidavit, which is dated October 24, 2015. (State Habeas

Ex. 420, at 1-2.) In the affidavit, Juror Addison states, in sum:

I, Barbara Addison, served as a juror in the trial of Cameron 
Crockett in February and March of 2012.

I had a very difficult time arriving at my verdict and I do not feel 
like there was any justice in the whole thing. It did not feel right because there was 
just so much that we did not know.

I would have voted differently if we, the jury, had the new seatbelt 
report available to us. I also would have voted differently if we had the 911 
recordings available to us.

1.

2.

3.

One of the things that really stood out to me was Mr. Crockett’s 
statement to police. I felt like he was not all there and had a concussion. I brought 
this up with the other jury members, but they said we could not talk about that 
because there was no evidence to support that angle.

One thing that really hurt Mr. Crockett from our perspective was the 
fact that the person he claimed was driving was not called to the stand. We heard 
all kinds of rumors and assumed the kid was there in the courtroom. There were a

4.

5.

whole lot of other kids there behind Mr. Crockett.
We gave Mr. Crockett a longer sentence because we wanted his 

brother to learn a lesson that you have to pay for your mistakes.
6.

(Id.) The notarized affidavit contains the following notary public’s oath: “This day personally 

appeared before me, the unsigned Notary Public in and for Virginia Beach, Virginia, Barbara 

Addison, who after first being duly sworn, deposed and said that the facts contained in the

foregoing instrument are true and correct.” (Id. at 2.)

Affidavit of Donna Smitterd.

Crockett also discusses the affidavit of juror Donna Smitter (“Juror Smitter”), which he

contends supports his actual innocence claim. (ECF No. 1—1, at 53-54 (citing State Habeas Ex. 

418).) Crockett argues that Juror Smitter “is another second trial juror who not only harbored 

doubt at the time of trial but also would have voted differently had the seat belt evidence been

available.” (Id.)

In the affidavit, which Crockett submitted as State Habeas Exhibit 418, Juror Smitter

states, in pertinent part:
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During deliberations, one of the biggest questions I had about the case 
involved the driver’s seatbelt. I frequently asked the other jurors about the seatbelt 
and why Cameron did not have any seatbelt injuries. The majority of the jurors 
who felt Cameron was the driver believed that he did not wear a seatbelt and that 
was how he got into the backseat of the car.

Since the verdict, I have followed the news in Cameron’s case. In early 
2014, there was a Channel Three news story by Laurie Simmons about Cameron’s 
appeal and his newly discovered seatbelt evidence. This news story focused on 
how, after the trial, Cameron got a new lawyer and had an engineer examine the 
driver’s seatbelt. The engineer found that the seatbelt was in use during the 
collision.

5.

6.

We the jury heard all about Cameron’s position in the car at trial and I can 
say with confidence that this evidence would have definitely changed the verdict. 
I really wish that we could have had the benefit of this evidence at trial. The central 
position of the jurors who pressured me into finding Cameron guilty was that 
Cameron was found in the backseat because he, being the “unbelted driver” in their 
eyes, flew back there during the collision. This was how they were able to explain 
the discovery of Cameron in the backseat and the fact that he had no seatbelt injuries 
in a manner that was consistent with him being the driver. Evidence showing that 
the driver was belted would have completely eviscerated this fundamentally flawed 
belief. While I obviously can’t speak for every single one of us, I do know for a 
fact, based on the thinking we experienced that motivated the verdict, that this 
evidence would have changed the minds of the majority of the jurors. As the 
posture of the other jurors shows, we were unanimous on at least one thing: that 
Cameron was not belted. Had we known the driver was, everyone would have been 
forced to conclude that Cameron was not the driver.

All of the information in this statement is true, honest, and accurate.

7.

8.

(State Habeas Ex. 418, at 1-2 (emphasis in original).) The notarized affidavit, dated August 14,

2015, contains the following notary’s oath: “This day personally appeared before me, the

unsigned Notary Public in and for Virginia Beach, Virginia, Donna Smitter, who after first being

duly sworn, deposed and said that the facts contained in the foregoing instrument are true and

correct.” (Id. at 2.)

Discussion of Juror Affidavits and Statementse.

Throughout this section, the Court has discussed whether any of the evidence submitted

by Crockett constitutes “new reliable evidence.” As discussed above, the Supreme Court has

explained that to be credible, three types of “new reliable evidence” may support a petitioner’s
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allegations of innocence. Schlup, 513 U.S. at 324. These include “exculpatory scientific 

evidence, trustworthy eyewitness accounts, or critical physical evidence—that was not presented 

at trial.” Id. The juror affidavits and juror statements to the news media do not constitute any of 

the above-listed types of evidence because any discussion about why jury members voted in a 

certain manner or whether the introduction of different or new evidence at trial might have

caused a juror to vote in a different manner does not constitute evidence of actual, factual

innocence. See Johnson v. Giles, No. 1:09CV1149—TMH, 2011 WL 4971967, at *3 (M.D. Okla.

Sept. 14, 2011) (explaining that it is questionable “whether an affidavit by which a juror seeks to 

impeach her [or his] own or the jury’s verdict—a generally disfavored tactic—could ever meet 

Schlup's requirement that factual—as opposed to legal—innocence can be demonstrated when

one asserts his [or her] ‘actual innocence”’).

19. “The Defendant’s Vehement Protestations of Innocence”

Crockett argues:

From day one, [he] has been highly involved in his own defense and 
extraordinarily outspoken regarding his innocence. At times, he has even taken 
extreme measures to color the record with how he feels about this case. Owing to 
just how exceptional Mr. Crockett’s actions have been in this respect, they are 
worthy of consideration in the actual innocence context.

(ECF No. 1-1, at 54 (citations omitted).) Specifically, Crockett claims that his “flight to

Guatemala following his conviction is a prime example of the lengths he went to in order to

express himself.” {Id. at 55.) Crockett argues:

The uninformed would criticize this as evidence of a consciousness of guilt, but 
such a position fails to credit the fact that Crockett didn’t flee before trial, but after. 
It was only once the jury had, in his eyes, wrongfully decided his fate for the second
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time that he was resolved to leave. And even then, it wasn’t to duck the gavel; it 
was, for Mr. Crockett, the only effective means of protest available.

(Id.) Crockett also claims that

he shrug[ged] off the chance to plead guilty and face at most six months; he stared 
down the barrel of two jury trials, testifying in both, and then made a move he knew 
would earn him extra lashes because to him it was worth trading several years of 
his life in exchange for being able to resist this injustice on his own defiant terms. 
That’s not madness; that’s how far a wrongfully convicted man will go to have his 
cries of innocence heard.

(Id. at 56.) However, in terms of presenting “new reliable evidence” to support his actual

innocence claim, Crockett fails to articulate, and the Court fails to discern, how Crockett’s

“vehement protestations of innocence” in this case, which included fleeing the country after

conviction but before the penalty phase of his trial, constitutes “exculpatory scientific evidence,

trustworthy eyewitness accounts, or critical physical evidence—that was not presented at trial.”

Schlup, 513 U.S. at 324; (see ECF No. 1-1, at 54-56.)

20. “Mr. Crockett’s Implacable Desire to Expose Jacob Palmer on the 
Stand”

Finally, Crockett claims that “[ajnother fact worthy of consideration [in his actual

innocence claim] is just how adamant Crockett has been about having Jacob Palmer face the

crucible of cross-examination and answer for his involvement in the accident.” (ECF No. 1-1, at

56 (citation omitted).) Crockett argues that

[he] has relentlessly hounded Palmer, and he has been willing to spite himself to do 
it. Many criminal defendants have pointed the finger at a mystery third party at 
trial, but to see one repeatedly accuse a specific individual, in public, with 
evidentiary support, and over the course of nearly a decade, is another matter 
entirely. That is the path Crockett has blazed in the present case. Such an
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impetuous quest to expose Palmer to the light only makes sense in a world where 
Crockett really is innocent and Palmer really is guilty.

m
However, Crockett fails to articulate, and the Court fails to discern, how Crockett’s desire

to have Mr. Palmer “cross-examined” regarding any involvement in the matter constitutes “new

reliable evidence” under Schlup. {Id. at 56-58); see Schlup, 513 U.S. at 324. Further, although

Crockett claims that there is “evidentiary support” for his allegations against Mr. Palmer, as

discussed above in greater detail, Crockett’s “evidentiary support” consists largely of statements 

from witnesses who do not have direct information regarding Mr. Palmer’s whereabouts on the

night of the accident. Additionally, in presenting such “evidentiary support” in his § 2254

Petition, Crockett has misstated the conclusiveness of many of these statements. As such,

Crockett’s desire to have Mr. Palmer “cross-examined” does not significantly bolster his claim of

actual innocence.

Reliability of Crockett’s New EvidenceC.

As noted above, the Supreme Court has explained that to be credible, three types of “new 

reliable evidence” may support a petitioner’s allegations of innocence: “exculpatory scientific 

evidence, trustworthy eyewitness accounts, or critical physical evidence—that was not presented

at trial.” Schlup, 513 U.S. at 324.

The Court has thoroughly reviewed all of the evidence identified by Crockett as new

evidence in support of his actual innocence claim. However, as set forth above in great detail,

the evidence that Crockett has tendered does not constitute “new reliable evidence.” Although

Crockett has proffered a considerable sum of evidence that he alleges is both new evidence and 

reliable evidence, the volume of Crockett’s evidence does not make it new, trustworthy, or 

reliable. The Court set forth above its reasoning as to why each piece of evidence Crockett
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identified does not significantly bolster his actual innocence claim and does not constitute “new

reliable evidence,” and the Court does not restate its findings in detail in this section.

However, to summarize, the Court observes that in many instances, Crockett vastly

overstates, or misstates, the exculpatory nature of the evidence or the conclusiveness of expert

findings regarding physical evidence. When the Court’s review of the evidence shows that the

arguments presented are based on questionable - or even inaccurate or misleading - conclusions

or descriptions of evidence, the Court must look to what the evidence itself demonstrates. That

is, although Crockett is free to present arguments regarding the evidence that he has identified, it

is the evidence, not the arguments, which constitute “new reliable evidence.” Here, as explained

above in greater detail, the Court finds that the evidence Crockett identified does not constitute

“new reliable evidence” as required under Schlup. See id. As such, Crockett has not met his

burden of producing new reliable evidence of his innocence, and the Court need not proceed to

the second part of the inquiry for Crockett’s gateway actual innocence claim. See Hill, 2010 WL

5476755, at *5 (citing Weeks, 119 F.3d at 1352-53; Feaster, 56 F. Supp. 2d at 610).

Nevertheless, despite the Court’s conclusion regarding the evidence Crockett identified,

as discussed below, even considering this new evidence, as well as the evidence put forth at trial,

many a reasonable juror would have found Crockett guilty. See Sharpe, 593 F.3d at 377.

Consideration of All of the EvidenceD.

As detailed above, Crockett has proffered a considerable sum of new evidence.

However, although Crockett has proffered a considerable sum of such material, in reviewing all

of the evidence in the record, the evidence of Crockett’s guilt is overwhelming, and the Court

does not find compelling the evidence that he proffers in support of his innocence. That is, even 

though Crockett has identified evidence that he claims shows that he was not driving the vehicle
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when it crashed, the evidence, albeit voluminous, fails to sufficiently lend support for Crockett’s

theory of a third-party driver, which is necessary to overcome the Commonwealth’s abundant

evidence that Crockett drove the vehicle.

At Crockett’s trial, six witnesses testified that on December 28, 2008, they either saw or

heard the accident. Five of the six witnesses testified that they lived on Wolfsnare Road near the

of the accident, and the sixth witness testified that she was walking on Wolfsnare Road atscene

the time of the accident. The six witnesses testified that upon hearing the vehicle strike the tree,

some looked almost immediately toward the vehicle and the rest looked toward the vehicle or

went outside to the scene of the accident within minutes of the crash. All of the witnesses

testified that when they looked toward the crashed vehicle and the surrounding area, they did not 

see anyone leaving the scene of the accident. Further, five of the six witnesses went over to the 

crashed vehicle and looked inside, and all of these witnesses testified that as a result of the crash,

the vehicle occupants were unconscious or that one of the occupants was starting to regain 

consciousness. The Court notes that the majority of these five witnesses testified that they did

not initially realize that there was a second person in the vehicle on the passenger’s side because 

the vehicle hit the tree on that side and Crockett’s body largely obscured their view of the second

occupant.

In addition to the above-listed witnesses, three first responders—two police officers and a

paramedic—testified about their observations of the two vehicle occupants. The position of

Crockett’s body after the accident was a key issue at trial and remains a key issue in the new

evidence Crockett identified. Although there are slight variations in the witnesses’ descriptions

regarding Crockett’s body position, Crockett does not dispute that he was in the vehicle. Further,

no one disputes that Mr. Korte, the individual who was killed in the crash, was in the front
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passenger area of the vehicle. With respect to the exact position of Crockett’s body in the

vehicle, upon review of the witnesses’ testimony, there exists a consensus that the upper portion

of Mr. Crockett’s body was in the backseat area of the vehicle and, at a minimum, some portion

of his legs and feet were laying over the driver’s seat. When describing Crockett’s position in

the vehicle, some of the witnesses testified that they observed that the driver’s seat appeared to

have broken and was flattened out.

Crockett now proffers the affidavit of Ronald Kirk, an engineer, in which Mr. Kirk states:

“I am confident, to a reasonable degree of engineering certainty, that Mr. Crockett could not

have been found where he was by the first witness to respond to the accident if he had been the

belted driver.” (State Habeas Ex. 412, at 1.) However, Mr. Kirk provides no information about

the witness to whom he refers or the specific position of Crockett’s body upon which he based

his opinion. Furthermore, Mr. Kirk did not opine that Crockett was not driving the vehicle.

Instead, Mr. Kirk opined that Crockett was not the belted driver. When reviewing all of the

evidence, this distinction is important because Mr. Kirk’s opinion would be another issue for the

jury to consider in relation to all of the other evidence in this case. However, the report on its

own does not outweigh the other substantial and compelling evidence of Crockett’s guilt.

With respect to whether Crockett was wearing a seatbelt, some of the witnesses testified

that they did not recall whether he was wearing a seatbelt, and some testified that when they

observed Crockett, he did not appear to be wearing a seatbelt. None of the witnesses testified

that they observed Crockett wearing a seatbelt. Crockett now submits evidence that he contends

shows that the driver of the vehicle was wearing a seatbelt. Crockett argues that because the

evidence shows that he was not wearing a seatbelt on the night of the accident and that he
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routinely did not wear his seatbelt, this new evidence showing that the driver wore a seatbelt

demonstrates that he could not be the driver.

Specifically, Crockett submits Dr. Pape’s report as support for his assertion that the 

driver of the vehicle wore a seatbelt. In the report, Dr. Pape concluded, in pertinent part: “The 

one section of driver’s seatbelt webbing had cupping. This cupping was consistent with loading 

from occupant forces during the collision and suggested that the seatbelt was being worn by the 

driver at the time of the collision.” (State Habeas Ex. 407, at 1.) Crockett argues that the report 

shows conclusively that he was not the driver. However, Dr. Pape concluded that the cupping of 

the seatbelt suggested that it was worn by the driver at the time of the accident. Dr. Pape did not 

find conclusively that the driver was in fact wearing a seatbelt.13 In light of the witnesses’ 

testimony at trial, including testimony that the witnesses did not see any other person exit the 

vehicle or leave the scene of the accident and that, at a minimum, Crockett’s legs were laying 

over the driver’s seat, Dr. Pape’s report would be another issue for the jury to consider in relation 

to all of the other evidence in the case. The report on its face does not outweigh the other

substantial and compelling evidence of Crockett’ s guilt.

In addition to proffering evidence regarding the use of the driver’s seatbelt, Crockett also 

focuses on the lack of testing of the driver’s side airbag. Crockett provides an affidavit from 

Robert Bagnell, a former police investigator, indicating, inter alia, that the driver’s side airbag 

should have been preserved for DNA testing and that he disagreed with the Commonwealth’s 

explanation that the airbag was not productively testable. Mr. Bagnell provided similar 

testimony at Crockett’s trial when he was called as a defense witness. Crockett argues that the

13 Furthermore, the Court notes that there is no evidence that shows compellingly that the 
cupping Dr. Pape identified is necessarily consistent with this accident. That is, there is nothing 
in the record to suggest that the cupping could not have resulted from some prior incident 
involving the vehicle.
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only reason the airbag was not tested was because it was somehow exculpatory. However,

although Crockett may make such an argument, his argument is not evidence. Crockett’s

evidence regarding the testing, or lack thereof, of the driver’s side airbag does not outweigh the

substantial and compelling evidence of his guilt.

With respect to the alleged involvement of a third-party driver, this theory was presented

as Crockett’s defense at trial, and Crockett claims that two newly-submitted affidavits show that

the third-party, Mr. Palmer, confessed to being the driver. Upon review of the affidavits, the

Court notes that both affiants heard the confession secondhand - one affiant indicates that Mr.

Palmer’s girlfriend told the affiant, and the other affiant indicates that she was in the hallway at

school and overheard Mr. Palmer discussing a case and his involvement in it. Neither affiant

provided a specific date as to when Mr. Palmer confessed. Such vague evidence of a potential

third-party confession does not outweigh the other substantial and compelling evidence of

Crockett’s guilt. Furthermore, in evaluating Crockett’s current claim of innocence, any

reasonable juror would give substantial weight to the witnesses’ prior sworn statements at trial

and would not give substantial weight to overheard or secondhand recitations of possible

statements from an alleged third-party driver.

Looking at all of the evidence, the evidence shows that only Crockett and Mr. Korte were

found in the car. Crockett does not dispute this. Mr. Korte passed away at the scene of the

accident, and firefighters had to cut the vehicle to remove his body. No other persons were seen

leaving the vehicle or the accident scene. The evidence also shows, and Crockett admits, that he

was drinking on the night in question, and that he drank, at least, one forty-ounce bottle of Steel

Reserve. Crockett submits evidence of a possible third-party confession; however, as discussed

above, this evidence is vague in that the alleged third-party driver did not confess to the affiants
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directly, and instead the affiants learned of the alleged confession either from another person or 

by overhearing a conversation. Moreover, it appears that the discussion of a third-party driver 

was fueled, in part, by rumors, and that at some point shortly after the accident, there were 

rumors among attendees of the party and other friends that a different third party may have been 

the driver.14

Further, Crockett himself admits that he only vaguely recollects the accident. Crockett

testified at trial that he had fragmentary memories of the night in question, and that several 

memories from that night came back to him as flashbacks weeks later. Crockett’s newly 

identified expert opines that Crockett’s fragmentary memories are consistent with heavy alcohol 

consumption and a subsequent concussion or other brain injury as a result of the accident. 

However, even considering the new evidence explaining why Crockett has only fragmentary 

memories of the night of the accident, the Court notes that upon review of Crockett’s trial 

testimony, it appears that Crockett’s recollection was oddly vague in some parts (for example, he 

testified that he could not recall the accident), but specific in other parts (for example, he testified

that he remembered clearly giving his car keys to the alleged third-party driver, Mr. Palmer, an

event that would have occurred only shortly before the accident). Crockett also remembers he

and Mr. Korte “were on the passenger side of the car,” when an unidentified person asked to

borrow a jacket. (Feb. 29, 2012 Tr. 751 (emphasis added).) Crockett testified, however, that he

does not remember to whom he lent the jacket; but he further testified that the jacket that was left

14 Additionally, there is nothing in the record to show that Crockett’s position in the 
vehicle or his injuries from the accident were inconsistent with Crockett being the driver of the 
vehicle. Instead, based on all of the evidence in this case, both old and new, it is common sense 
that in this case—in which two individuals were found in the car (one of whom was on the front 
passenger side of the vehicle and the other, Crockett, on the front driver’s side), and where 
witnesses reported to the scene within minutes, if not seconds, of the accident and did not see a 
third person fleeing the scene—Crockett was the driver of the vehicle.
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behind at the scene of the accident (which is depicted in a photograph of the accident scene)

belonged to him. (Feb. 29, 2012 Tr. 752.) Crockett simply “believe[s]” the jacket behind the car

is the one “[he] gave to someone else who asked for one.” (Feb. 29, 2012 Tr. 753.) Further,

Crockett remembers that as he and Jack were on the passenger side of the car, he told “Jack to

take the front seat because he was taller than me.” (Feb. 29, 2012 Tr. 751-52.) In addition to

Crockett’s testimony regarding his fragmentary memories of the night in question, the jury also

heard Crockett’s questions to police at the hospital, including Crockett’s statement, “I mean, did

I hit someone.” (Feb. 29, 2012 Tr. 764.) In finding Crockett guilty, the jury found evidence

from the Commonwealth’s witnesses credible and found Crockett’s testimony and evidence that

he was not the driver of the vehicle incredible.

Moreover, the Court notes that such a review is based on the all of the evidence in this

case, rather than the parties’ arguments or interpretation of the evidence. Upon reviewing all of

the evidence, no truly compelling evidence of Crockett’s innocence exists. In fact, the great

weight of the evidence is to the contrary, and instead, establishes Crockett’s guilt. Furthermore,

upon review of the newly-identified evidence, which Crockett contends supports his actual

innocence claim, the Court finds that although the newly-identified evidence is voluminous, the

evidence is either not exculpatory in nature or not as exculpatory as Crockett claims. For

example, Crockett identifies minor variations in some witnesses’ initial statements and their trial

testimony and argues that these minor variations could have been used to impeach the witness’s

entire testimony at trial. However, potential impeachment of a witness does not equate to

evidence of actual innocence. Although the newly-identified evidence is voluminous, upon

review of all of the evidence, the substance of the newly identified evidence, which Crockett
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contends supports his actual innocence claim, does not outweigh the substantial and compelling 

evidence of Crockett’s guilt.

Given the totality of the evidence, Crockett fails to demonstrate that “it is more likely 

than not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt.” 

Sharpe, 593 F.3d at 377 (internal quotation marks omitted) (quoting Schlup, 513 U.S. at 327). 

Accordingly, Claim One will be DISMISSED. Further, because Crockett fails to establish that 

his alleged actual innocence permits the Court to reach the merits of his defaulted claims, Claims 

Three, Four, Five, and Eight will be DISMISSED. The Court turns to the merits of Crockett’s

remaining claims: Claims Two, Six, and Seven.

IV. Applicable Constraints Upon Habeas Review

In order to obtain federal habeas relief, at a minimum, a petitioner must demonstrate that

he is “in custody in violation of the Constitution or laws or treaties of the United States.”

28 U.S.C. § 2254(a). The Antiterrorism and Effective Death Penalty Act (“AEDPA”) of 1996

further circumscribed this Court’s authority to grant relief by way of a writ of habeas corpus. 

Specifically, “[sjtate court factual determinations are presumed to be correct and may be rebutted 

only by clear and convincing evidence.” Gray v. Branker, 529 F.3d 220, 228 (4th Cir. 2008)

(citing 28 U.S.C. § 2254(e)(1)). Additionally, under 28 U.S.C. § 2254(d), a federal court may

not grant a writ of habeas corpus based on any claim that a state court adjudicated on the merits

unless the adjudicated claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the Supreme Court 
of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the 
facts in light of the evidence presented in the State court proceeding.
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28 U.S.C. § 2254(d). The Supreme Court has emphasized that the question “is not whether a

federal court believes the state court’s determination was incorrect but whether that

determination was unreasonable—a substantially higher threshold.” Schriro v. Landrigan, 550

U.S. 465, 473 (2007) (citing Williams v. Taylor, 529 U.S. 362, 410 (2000)).

Respondent acknowledges that Crockett presented Claims Two and Six in his state 

habeas petition filed in the Circuit Court,15 and that he presented these claims to the Supreme

Court of Virginia when he appealed the Circuit Court’s denial and dismissal of his state habeas

petition. (ECF No. 15, at 32, 34-39.) Respondent also acknowledges that Crockett presented

Claim Seven on direct appeal. {Id. at 39-40.) On direct appeal, the Court of Appeals of Virginia

affirmed the Circuit Court’s challenged rulings, Crockett v. Commonwealth, No. 0119-13-1,

2014 WL 3510715, at *1 (Va. Ct. App. July 15, 2014), and the Supreme Court of Virginia

refused the petition for appeal (ECF No. 15-8, at 1).

V. Claim Two - Ineffective Assistance of Counsel

In Claim Two, Crockett contends that “[tjrial counsel was ineffective for failing to

investigate and present evidence involving the driver’s seatbelt mechanism.” (§ 2254 Pet. 7.)

Crockett presented this claim as Claim III in his state habeas petition. {See ECF No. 15-13, at

3.) The Circuit Court denied and dismissed Claim III, and the Supreme Court of Virginia

affirmed the Circuit Court’s denial and dismissal, “albeit for a different reason.” (ECF No. 15-

13, at 27; ECF No. 15-14, at 2.)

In explaining its affirmance of the Circuit Court’s denial and dismissal of Claim III,

which is presented here as Claim Two, “albeit for a different reason,” the Supreme Court of

Virginia explained:

15 Claims Two and Six in the instant § 2254 Petition were presented as Claims III and 
VIII in Crockett’s state habeas petition. {See § 2254 Pet. 7, 14; see also ECF No. 15-13, at 3-4.)
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In [C]laim III, Crocket contended he was denied the effective assistance of 
counsel because counsel failed to investigate and present evidence related to the 
driver’s seatbelt. The record, including Crockett’s habeas exhibits, demonstrates 
that although counsel pursued the possibility of obtaining an expert to inspect and 
test the seatbelt in hopes of presenting the expert’s testimony at trial to support the 
theory that the driver was belted while Crockett, according to witnesses, was not, 
counsel ultimately elected not to pursue this evidence. Counsel claimed he made 
this decision because the expert was unavailable and because he was concerned any 
such evidence might be inadmissible accident reconstruction evidence. However, 
the affidavits of disinterested witnesses, Alan Donker, counsel’s investigator, and 
Paul Lewis, Jr., a biomedical engineer, show that for unknown reasons, counsel 
simply failed to follow-up with Lewis to have the seatbelt examined before 
Crockett’s second trial.

Notwithstanding counsel’s deficient representation, the Court holds 
Crockett has failed to establish prejudice under Strickland. Crockett relies on the 
report of David A. Pape, Ph.D., an expert engineer retained post-trial by Crockett’s 
sentencing counsel to support his motion for a new trial. Dr. Pape’s report however 
only “suggested] the driver’s seatbelt was in use at the time of the crash based on 
“cupping” on the belt. Thus, based on this report, it cannot be said there is a 
reasonable probability that the result of the proceeding would have been different 
had this evidence been obtained and admitted before the jury.

(ECFNo. 15-14, at 7-8.)

To demonstrate ineffective assistance of counsel, a convicted defendant must show, first,

that counsel’s representation was deficient, and second, that the deficient performance prejudiced 

the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). To satisfy the deficient 

performance prong of Strickland, the convicted defendant must overcome the ‘“strong 

presumption’ that counsel’s strategy and tactics fall ‘within the wide range of reasonable 

professional assistance.’” Burch v. Corcoran, 273 F.3d 577, 588 (4th Cir. 2001) (quoting 

Strickland, 466 U.S. at 689). The prejudice component requires a convicted defendant to “show 

that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the 

proceeding would have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome.” Strickland, 466 U.S. at 694. In analyzing ineffective
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assistance of counsel claims, it is not necessary to determine whether counsel performed

deficiently if the claim is readily dismissed for lack of prejudice. Id. at 697.

With respect to Strickland’s prejudice prong,

It is not enough for [Crockett] to show that the errors had some conceivable effect 
on the outcome of the proceeding,’ and ‘the question is not whether a court can be 
certain counsel’s performance had no effect on the outcome or whether it is 
possible a reasonable doubt might have been established if counsel acted 
differently.

Jones v. Clarke, 783 F.3d 987, 992 (4th Cir. 2015) (internal citations omitted). Instead,

“Strickland asks whether it is ‘reasonably likely’ the result would have been different,’ and the

‘likelihood of a different result must be substantial, not just conceivable.’” Id. (quoting

Harrington v. Richter, 562 U.S. 86, 111-12 (2011)).

Here, Crockett claims that the outcome of the trial would have been different if counsel

had investigated and introduced evidence regarding the driver’s seatbelt mechanism. (§ 2254

Pet. 7.) Crockett argues that if counsel had introduced evidence regarding the driver’s seatbelt,

the evidence at trial would have been that while the driver was belted, Mr. Crockett 
was not. Of course, ample evidence demonstrating the latter fact was already 
known and out in the open at trial. The jury did not know, however, that the driver 
was belted; although [Crockett’s counsel] argued as much at trial, he presented no 
evidence to support his argument. Had the jury been presented with such evidence, 
they would have found themselves constrained to conclude that Mr. Crockett was 
not the driver. In this sense, the seatbelt amounts to scientific evidence of 
innocence.

(ECF No. 1-1, at 75 (internal citations omitted).)

With respect to the specific evidence regarding the seatbelt mechanism to which Crockett

refers, Crockett contends if counsel had investigated the driver’s seatbelt mechanism, counsel

would have found exculpatory evidence showing that Crockett could not have been the driver

because the driver was wearing a seatbelt and Crockett was not wearing a seatbelt. (ECF No. 1—
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1, at 68.) As support for this assertion, Crockett proffers Dr. Pape’s report, which Crockett’s 

sentencing counsel obtained after his trial. In the report, Dr. Pape concluded:

1. The vehicle damage was consistent with impact with a tree on the right side.
2. The driver’s seatbelt latch and retractor functioned properly at the time of our 

inspection.
3. The driver’s seatbelt webbing had been cut in two places during the extraction 

process.
4. The one section of driver’s seatbelt webbing had cupping. This cupping was 

consistent with loading from occupant forces during the collision and suggested 
that the seatbelt was being worn by the driver at the time of the collision.

(State Habeas Ex. 407, at 1.) Crockett also submits two e-mails, both of which are dated June 

11, 2015, in which Dr. Pape responds to an e-mail from an individual named Stan Crockett. 

(State Habeas Exhibit 407, at 10.) In one of the e-mails, Dr. Pape responded to the following

question: “Specifically would you be comfortable adding that the conclusions were accurate to a 

reasonable degree of engineering certainty at the time of the inspection? YES[.]” (Id.)

As an initial matter, Dr. Pape’s e-mail stating that his conclusions “were accurate to a

reasonable degree of engineering certainty” was not included in his report, and there is no

indication that he made this statement under oath, let alone penalty of perjury. (Id.); see Price v.

Rockford, 947 F.2d 829, 832 (7th Cir. 1991); Hogge v. Stephens, No. 3:09CV582, 2011 WL

2161100, at *2-3 & n.5 (E.D. Va. June 1, 2011) (citation omitted). In his actual report, Dr. Pape

indicated that the cupping on the driver’s seatbelt “suggested that the seatbelt was being worn by

the driver at the time of the collision.” (State Habeas Ex. 407 (emphasis added).) “[T]he

determinative question for Strickland purposes is whether there is a reasonable probability that

the [jury] would have had reasonable doubt respecting [Crockett’s] guilt if the [seatbelt]

evidence had been [presented].” Jones, 783 F.3d at 992. Looking at Dr. Pape’s report, which

Crockett proffers to support his claim that counsel’s actions prejudiced him, the Court concludes

that there is not a reasonable probability that the jury would have had a reasonable doubt as to
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Crockett’s guilt if the seatbelt evidence was presented because Dr. Pape’s report does not

. conclusively find that Crockett was not the driver of the vehicle.

In presenting his argument here, Crockett overstates the exculpatory nature of the

proffered seatbelt evidence because although Dr. Pape’s findings suggest that the driver was

wearing a seatbelt at the time of the accident, Dr. Pape did not conclusively find that the driver

was in fact wearing a seatbelt, and he made no findings as to whether Crockett was wearing a

seatbelt at the time of the accident. (See State Habeas Ex. 407.) Further, although the evidence

presented at trial showed that no one observed Crockett wearing a seatbelt, no evidence

conclusively showed that he was not wearing a seatbelt at the time of the accident. Moreover, in

considering expert testimony, such as Dr. Pape’s report, the jury would review this testimony in

relation to the other testimony presented at trial and would “not [be] required to believe” such

testimony. CVD, Inc. v. Raytheon Co., 769 F.2d 842, 853 (IstCir. 1995) (citation omitted). In

this case, at best, Dr. Pape’s report contradicts some of the evidence presented at trial, and it is

not reasonably likely that the report would outweigh the other evidence of Crockett’s guilt that

the Commonwealth presented at trial.

Specifically, with respect to the evidence presented at Crockett’s trial, the evidence of

Crockett’s guilt was overwhelming. The evidence showed that only Crockett and Mr. Korte, the

victim, were found in the vehicle. No witnesses saw a third person exit the vehicle or flee the

scene. The evidence also showed that five witnesses, all of whom lived on Wolfsnare Road near

the scene of the accident, arrived at the vehicle within minutes, if not seconds, of the crash, and

all five of these witnesses described Crockett’s upper body as being in the backseat and, at a

minimum, described his legs as being in the driver’s seat area. When these five witnesses were

asked if they observed Crockett wearing a seatbelt, some testified that they did not observe him
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wearing a seatbelt and some testified that they could not recall whether he was wearing a 

seatbelt. Further, the evidence presented at trial showed that at the hospital Crockett asked the 

police whether he hit someone. (Feb. 29, 2012 Tr. 764.) At trial, Crockett’s defense was that a 

third party had been driving the vehicle and had fled the scene immediately after the accident. In 

support of this defense, Crockett testified that he had fragmentary memories of the events 

leading up to the accident, and that in these fragmentary memories, he is in the back seat of the 

car, rather than the front seat. Additionally, a family friend testified that Crockett typically

“[n]ever” wore his seatbelt. (Feb. 29, 2012 Tr. 629.)

Looking at the sum of the evidence presented at trial and the evidence proffered by 

Crockett as to the likely result of counsel’s investigation of the driver’s seatbelt, the Court 

concludes that it is not ‘“reasonably likely’ the result would have been different,” as is required 

to satisfy the Strickland standard. Jones, 783 F.3d at 992 (citation omitted). In reaching this 

conclusion, the Court notes that it does not doubt that evidence regarding the use of the driver’s

seatbelt would have been relevant at trial. However, based on the evidence Crockett proffered

regarding the driver’s seatbelt, “[although it is ‘conceivable’ that the [jury] may have acquitted 

[Crockett if Dr. Pape’s report had been introduced],” the likelihood of such a result is not 

“substantial” because overwhelming evidence of Crockett’s guilt was presented at trial and the 

proffered evidence regarding the seatbelt (i) at best, contradicts some of the evidence presented 

at trial, but does not contradict all of the evidence, and (ii) does not repudiate any of the evidence

presented at trial. Id. at 993 (some internal quotations marks omitted).

Additionally, as support for his claim that the outcome of the trial would have been 

different if evidence regarding the driver’s seatbelt had been introduced, Crockett contends that

the statements in the juror affidavits, which he submitted in support of his actual innocence
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claim, show that “the seatbelt evidence would have changed [the jury’s] verdict at trial.” (ECF

No. 1-1, at 69.) Crockett does not identify the specific affidavits to which he refers; however,

from the Court’s review of the juror affidavits, Crockett is likely referring to the affidavits of

Juror Addison and Juror Smitter. In Juror Addison’s affidavit, she states, in pertinent part:

I had a very difficult time arriving at my verdict and 1 do not feel like there 
was any justice in the whole thing. It did not feel right because there was just so 
much that we did not know.

I would have voted differently if we, the jury, had the new seatbelt report 
available to us. I also would have voted differently if we had the 911 recordings 
available to us.

(State Habeas Ex. 420, at 7 (internal paragraph numbers omitted).) In Juror Smitter’s affidavit,

she states, in pertinent part:

Since the verdict, I have followed the news in Cameron’s case. In early 
2014, there was a Channel Three news story by Laurie Simmons about Cameron’s 
appeal and his newly discovered seatbelt evidence. This news story focused on 
how, after the trial, Cameron got a new lawyer and had an engineer examine the 
driver’s seatbelt. The engineer found that the seatbelt was in use during the 
collision.

We the jury heard all about Cameron’s position in the car at trial and I can 
say with confidence that this evidence would have definitely changed the verdict. 
I really wish that we could have had the benefit of this evidence at trial. The central 
position of the jurors who pressured me into finding Cameron guilty was that 
Cameron was found in the backseat because he, being the “unbelted driver” in their 
eyes, flew back there during the collision. This was how they were able to explain 
the discovery of Cameron in the backseat and the fact that he had no seatbelt injuries 
in a manner that was consistent with him being the driver. Evidence showing that 
the driver was belted would have completely eviscerated this fundamentally flawed 
belief. While I obviously can’t speak for every single one of us, I do know for a 
fact, based on the thinking we experienced that motivated the verdict, that this 
evidence would have changed the minds of the majority of the jurors. As the 
posture of the other jurors shows, we were unanimous on at least one thing: that 
Cameron was not belted. Had we known the driver was, everyone would have been 
forced to conclude that Cameron was not the driver.

(State Habeas Ex. 418, at 2 (internal paragraph numbers omitted).)

As an initial matter, the Court doubts whether the juror affidavits, which essentially

impeach the jury’s verdict, are admissible for purposes of the Strickland inquiry. See, e.g.,
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Fullwoody. Lee, 290 F.3d 663, 679-80 (4th Cir. 2002) (citations omitted) (explaining that “[t]he

Federal Rules of Evidence impose strict limits on the type of juror testimony that may be used to 

invalidate a verdict”). Nevertheless, turning to the substance of the affidavits, the jurors’ 

statements regarding the likely outcome of the case had they had the seatbelt report are vague 

and conclusory, and do not establish that it is ‘“reasonably likely’ the result would have been 

different,” as is required to satisfy the Strickland standard. Jones, 783 F.3d at 992 (citation 

omitted). Specifically, the affidavits do not contain any information as to the actual evidence 

upon which Juror Addison and Juror Smitter base their opinions. For example, Juror Addison 

states that she would have voted differently if the jury “had the new seatbelt report.” (State 

Habeas Ex. 420, at 1.) However, Juror Addison provides no additional information regarding 

whether she herself has seen the report or whether her opinion is based on third-party 

representations as to the contents of the report. Similarly, Juror Smitter indicates that she learned 

about the seatbelt evidence from a “Channel Three news story by Laurie Simmons.” (State

Habeas Ex. 418, at 2.) There is no indication that Juror Smitter reviewed Dr. Pape’s report, and 

it appears that her opinion about the evidence is based on media reports of the case. The fact that 

Juror Addison’s and Juror Smitter’s opinions regarding the seatbelt evidence are based on

secondhand knowledge and secondhand recitation of evidence does not tend to show the

reliability of the affidavits. In light of these reliability issues, and due to the vague and

conclusory nature of the jurors’ statements, the Court concludes that juror affidavits do not

establish that it is ‘“reasonably likely’ the result would have been different,” as is required to

satisfy the Strickland standard. Jones, 783 F.3d at 992 (citation omitted).

In summary, with respect to Claim Two, the Court concludes that Crockett has failed

show any resulting prejudice with respect to counsel’s failure to investigate and present evidence
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regarding the driver’s seatbelt. Strickland, 466 U.S. at 694. Accordingly, Claim Two will be

DISMISSED.

VI. Claim Six - Cumulative Effect of Brady Violations and the Ineffective
Assistance of Counsel

In Claim Six, Crockett argues that “[t]he cumulative effect of the Commonwealth’s 

Brady[16] violations and of the ineffective assistance of counsel Crockett received at trial

deprived him of a fair trial.” (§ 2254 Pet. 14.) Crockett presented this claim in his state habeas

petition as Claim VIII. {See ECF No. 15-13, at 4.) In affirming the Circuit Court’s denial and

dismissal of Crockett’s state habeas petition, the Supreme Court of Virginia did not disturb the

Circuit Court’s reasoning as to this claim. {See ECF No. 15-14, at 2.)

The Circuit Court rejected Claim VIII, which is presented here as Claim Six, explaining:

[T]he petitioner appears to contend the cumulative effect of alleged non­
disclosures by the prosecution coupled with his claims of ineffective assistance 
served to deny him a fair trial. However, as articulated above [in the Circuit Court’s 
opinion discussing the cumulative effect of ineffective assistance], the merits of 
these claims must be considered in isolation, rather than in the aggregate. As has 
been demonstrated, there is no merit to Crockett’s contention that the prosecution 
withheld exculpatory and impeachment evidence in accordance with the dictates of 
Brady. Moreover, as [explained in the Circuit Court’s opinion], the petitioner’s 
claims of ineffective assistance are without merit.

(ECF No. 15-13, at 15.) As explained below, the Court discerns no unreasonable application of

the law and no unreasonable determination of the facts. See 28 U.S.C. § 2254(d)(l)-(2).

With respect to the specific ineffective assistance of counsel claims and Brady violations

that Crockett contends cumulatively deprived him of a fair trial, Claim Two is the sole

ineffective assistance of counsel claim presented in Crockett’s § 2254 Petition. (§ 2254 Pet. 7).

Crockett identifies a host of alleged Brady violations, which are summarized and discussed in

detail in the Court’s analysis of Crockett’s actual innocence claim. {See, e.g., ECF No. 1-1, at

16 Brady v. Maryland, 373 U.S. 83 (1963).

118



Case 3:18-cv-00139-MHL-RCY Document 26 Filed 03/26/19 Page 119 of 133 PagelD# 1076

120-29.) As to the specific Brady violations Crockett identified, he contends, inter alia, that the 

Commonwealth did not disclose the following evidence: the “Pamela Patrick Statement,” the 

“police memoranda,” the “Antoine Smith Statement,” the “pretrial statements of Joe Daniels, 

Kolden Dickson, and Holly Dickson,” and the “driver’s side airbag enigma.” {See id.) In 

addressing Crockett’s cumulative effect claim, which is presented here as Claim Six, the Court 

first discusses the cumulative effect of the ineffective assistance of counsel, and then discusses

the cumulative effect of the undisclosed evidence. After this discussion, the Court addresses the

combined cumulative effect of both the ineffective assistance of counsel and the undisclosed

evidence.

In Crockett’s instant § 2254 Petition, he presents one claim of ineffective assistance of 

counsel, which as explained above, the Court concludes lacks merit. {See § 2254 Pet. 7); see 

also supra Part V. Crockett does not present any additional ineffective assistance of counsel 

claims in his instant § 2254 Petition, nor does he present any further supporting argument in

Claim Six about additional instances of alleged ineffective assistance of counsel. See Bassette v.

Thompson, 915 F.2d 932, 940-41 (4th Cir 1990) (requiring proffer of mitigating evidence to

state ineffective assistance claim); see also Sanders v. United States, 373 U.S. 1, 19 (1963)

(finding denial of habeas relief appropriate where petitioner “stated only bald legal conclusions 

with no supporting factual allegations”). In determining the cumulative effect of any claims of

ineffective assistance of counsel, counsel’s “acts or omissions ‘that are not unconstitutional

individually cannot be added together to create a constitutional violation.’” Fisher v. Angelone,

163 F.3d 835, 853 (4th Cir. 1998) (quoting Wainright v. Lockhart, 80 F.3d 1226, 1233 (8th Cir.

1996)). Here, Crockett’s sole ineffective assistance of counsel claim lacks merit and does not

amount to a constitutional violation.
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With respect to Crockett’s claim regarding Brady violations, Brady and its progeny

“require[] a court to vacate a conviction and order a new trial if it finds that the prosecution

suppressed materially exculpatory evidence.” United States v. King, 628 F.3d 693, 701 (4th Cir.

2011). Accordingly, to obtain relief under Brady, a litigant must “(1) identify the existence of

evidence favorable to the accused; (2) show that the government suppressed the evidence; and

(3) demonstrate that the suppression was material.” Id. (citing Monroe v. Angelone, 323 F.3d

286, 299 (4th Cir. 2003)). Undisclosed evidence is material when its cumulative effect is such

that “there is a reasonable probability that, had the evidence been disclosed to the defense, the

result of the proceeding would have been different.” Kyles v. Whitley, 514 U.S. 419, 433-34

(1995) (quoting United States v. Bagley, 473 U.S. 667, 682 (1985)). A reasonable probability is

one sufficient to undermine confidence in the outcome. Id. at 434. Nevertheless, “[t]here is no

general constitutional right to discovery in a criminal case, and Brady, which addressed only

exculpatory evidence, did not create one.” Grayv. Netherland, 518 U.S. 152, 168 (1996)

(internal quotation marks omitted) (citation omitted).

In his § 2254 Petition, Crockett identifies, inter alia, the following alleged Brady

violations: the “Pamela Patrick Statement,” the “police memoranda,” the “Antoine Smith

Statement,” the “pretrial statements of Joe Daniels, Kolden Dickson, and Holly Dickson,” and

the “driver’s side airbag enigma.” (See, e.g, ECF No. 1-1, at 120-29.) The Court has

thoroughly reviewed this evidence. As discussed above in the Court’s analysis of Crockett’s

actual innocence claim, upon review of the substance of the identified evidence, the Court

concludes that Crockett overstates, and in some instances misstates, both the exculpatory nature

of the evidence and the extent to which the evidence is impeaching. As such, the Court does not

find that the identified evidence meets the first component necessary to establish a Brady claim:
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that the evidence was “favorable to the accused.” See King, 628 F.3d at 701 (citation omitted).

Therefore, the Commonwealth was not obligated under Brady to disclose this evidence. See

Gray, 518 U.S. at 168 (citation omitted).

For example, the information in Ms. Patrick’s initial statement (which is the evidence that 

Crockett contends was suppressed) is largely not exculpatory, and instead, is further evidence of 

Crockett’s guilt. Specifically, in Ms. Patrick’s initial statement, she indicates, inter alia, that she 

“ran over to the car” (State Habeas Exhibit 251, at 2) and that the police arrived “probably 2

minutes, maybe 3” after the accident (id. at 3). Such statements are hardly exculpatory or even 

impeaching, and are not consistent with Crockett’s tale that a third party had time to crawl 

through the window of the crashed vehicle and flee the scene of the accident without any

neighbors or police seeing the third party.

Furthermore, even assuming that the Commonwealth should have disclosed the evidence

Crockett identified, the cumulative effect of the nondisclosure of the identified evidence is not

“so serious that there is a reasonable probability that the suppressed evidence would have

produced a different verdict.” Strickler v. Greene, 527 U.S. 263, 281 (1999). Specifically, as to

the undisclosed evidence, Crockett first identifies the pretrial statements of Pamela Patrick,

Antoine, William Daniels, Kolden Dickson, and Holly Dickson. However, rather than providing

exculpatory evidence, the pretrial statements of these witnesses largely provide additional

evidence of Crockett’s guilt. For example, the pretrial statements indicate that the witnesses

either looked at the crashed vehicle or went over to the accident scene within minutes, if not

seconds, of the crash and that at least some part of Crockett’s lower body was in the front

driver’s portion of the vehicle and that his head and part of his upper body were in the backseat.
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Moreover, any inconsistencies between these witnesses’ pretrial statements and their later

testimony are minimal. For example, most of the inconsistencies Crockett identified involve

slight differences between the exact amount of time that the witnesses had reported as passing

before they approached the crashed vehicle. Ms. Smith’s initial statement is arguably the most

inconsistent: at trial she testified that she had seen the vehicle at an intersection on Wolfsnare

Road and that when the vehicle went off the road, it had spun several times. But her pretrial

statement did not indicate that the vehicle had spun several times, and other witnesses described

the vehicle as sliding, rather than spinning. However, at trial, Ms. Smith’s credibility was at

issue, and Crockett’s counsel presented several witnesses, including two individuals who

performed a survey, to show that based on Ms. Smith’s location on Wolfsnare Road, she would

not have been able to see the stoplight or the intersection in question.

Crockett also identifies the police memoranda as additional undisclosed evidence. With

respect to the police memoranda, as detailed above in the Court’s discussion of Crockett’s actual

innocence claim, the memoranda from Officers Buechner, Bradley, and Clark contain detailed

descriptions of the positions of the bodies in the front of the vehicle. As such, the memoranda

are largely not exculpatory. Instead, the memoranda present further evidence of Crockett’s guilt.

Crockett argues that the memoranda could have been used to impeach Officer Buechner’s

trial testimony regarding the position of Crockett’s feet in relation to the steering wheel. Officer

Buechner testified, inter alia: “He was on what remained of the driver’s side of the vehicle in

the front seat[,]” “[h]is feet were under the steering wheel[,] [and] [h]is waist was where the

center console would be.” (Feb. 28, 2012 Tr. 389.) Officer Buechner also stated: “The seat had

broken. He wasn’t in what would be considered a seated position in the seat, but he was still in

the area[.]” (Feb. 28, 2012 Tr. 389-90.) Crockett is correct that none of the three police

122



Case 3:18-cv-00139-MHL-RCY Document 26 Filed 03/26/19 Page 123 of 133 PagelD# 1080

memoranda indicate that Crockett’s feet were under the steering wheel; however, reviewing

Officer Buechner’s trial testimony in its entirety, Crockett vastly overstates how exculpatory and 

impeaching the memoranda would be in light of the Officer Buechner’s description of the rest of

Crockett’s body.

Crockett next identifies undisclosed evidence that he describes as “the driver’s airbag

enigma.” (ECF No. 1-1, at 129.) Crockett argues that the Commonwealth’s determination that 

the driver’s side airbag was not forensically testable inevitably means that forensic testing on the 

airbag would somehow result in exculpatory evidence. Such a fanciful conclusion is misplaced. 

As an initial matter, the Commonwealth’s determination regarding the forensic viability of the

airbag was disclosed to Crockett. Furthermore, it seems abundantly reasonable that the

Commonwealth disclosed its determination that the airbag was not testable because the airbag

was in fact not testable. It also seems abundantly reasonable that in a single vehicle accident

where witnesses responded to the scene within minutes of the accident, where all of the 

witnesses saw only two individuals in the vehicle and no one saw a third person fleeing the 

scene, that the police would store the vehicle in a police station parking lot without immediately

testing the airbags for possible forensic material.

Moreover, as the Supreme Court of Virginia observed, based on the record as a whole, a

reasonable juror would not give credence to Crockett’s contention that:

J.P. was the belted driver of the car, that during the crash Crockett, who claimed he 
was sitting in the backseat, was thrown on top of J.P. and the driver’s seat, landing 
on his back with his feet near the steering wheel and his head in the rear of the car, 
or that after the impact during the approximately thirty seconds to one minute 
before witnesses arrived at the wrecked car, J.P. managed to unbuckle his seatbelt 
and extricate himself from under Crockett and from the wrecked car and slip away 
into the woods, Unnoticed by the crowd, and then return, on foot and unscathed, to
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a party some distance away that Crockett, Korte, and J.P. had attended earlier in the 
evening.

(ECF No. 15-14, at 5.)

Thus, looking at the cumulative effect of the undisclosed evidence, all of which is either

not exculpatory in nature or is not as exculpatory or impeaching as Crockett suggests, Crockett

does not show that including the undisclosed evidence would have “resulted in a different

verdict.” Strickler, 527 U.S. at 281. Therefore, he is unable to establish that the cumulative

effect of the undisclosed evidence resulted in any Brady violation. Id. (explaining that without

establishing that the suppressed evidence would have resulted in a different verdict, “there is

never a real 1 Brady violation”’).

Finally, turning to the combined cumulative effect of the ineffective assistance of counsel

and the undisclosed evidence, which is the substance of Claim Six, Crockett fails to show that

these non-errors result in any cumulative error.

Pursuant to the cumulative error doctrine, “[t]he cumulative effect of two or more 
individually harmless errors has the potential to prejudice a defendant to the same 
extent as a single reversible error.” United States v. Rivera, 900 F.2d 1462, 1469 
(10th Cir. 1990)[,] cited with approval in United States v. Martinez, 277 F.3d 517, 
532 (4th Cir. 2002). Generally, however, if a court “determine[s] . . . that none of 
[a defendant’s] claims warrant reversal individually,” it will “decline to employ the 
unusual remedy of reversing for cumulative error.” [United States v.] Fields, 483 
F.3d [313,] 362 [(5th Cir. 2007)]. To satisfy this requirement, such errors must “so 
fatally infect the trial that they violated the trial’s fundamental fairness.” United 
States v. Bell, 367 F.3d 452, 471 (5th Cir. 2004). When “none of [the] individual 
rulings work[] any cognizable harm,... [i]t necessarily follows that the cumulative 
error doctrine finds no foothold.” [United States v.] Sampson, 486 F.3d [13,] 51 
[(4th Cir. 2007)].

United States v. Basham, 561 F.3d 302, 330 (4th Cir. 2009) (omissions and first, third, fourth,

eighth, ninth, and tenth alterations in original). This discussion of the cumulative error doctrine

is instructive for Crockett’s present Claim Six.
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Specifically, as discussed above, Crockett’s ineffective assistance claim lacks merit and 

the cumulative effect of the undisclosed evidence is not material and does not show any Brady

violation. The cumulative effect of meritless claims, even if such meritless claims are numerous,

does not result in cumulative error such that Crockett was deprived of a fair trial. See id.

(citations omitted). Accordingly, Crockett fails to demonstrate any cumulative error from the

identified non-errors, and Claim Six will be DISMISSED.

VII. Claim Seven - Batson Violation

In Claim Seven, Crockett contends that “[t]he Commonwealth violated Batson v.

Kentucky, 476 U.S. 79 (1986), by striking two African-American women from the venire.”

(§ 2254 Pet. 16.) Crockett raised this claim on direct appeal. See Crockett v. Commonwealth,

No. 0119-13-1, 2014 WL 3510715, at *4 (Va. Ct. App. July 15, 2014). In rejecting this claim

on direct appeal, the Court of Appeals of Virginia explained:

In his last assignment of error, the defendant maintains the trial court erred 
in denying his motion based upon Batson because the Commonwealth used two 
peremptory strikes to remove two African-American women from the venire. The 
defendant argues the trial court erred by ruling that he failed to make a prima facie 
case of purposeful discrimination.

The Commonwealth struck two African-American women from the venire.
There were a total of four or five African-Americans on the venire, and the 
defendant struck one African-American woman himself. The defendant objected, 
but he made no attempt at showing a pattern of discrimination. He stated simply 
that striking the two African-American women established a pattern. The trial judge 
found that there was no pattern of discrimination and overruled the defendant's 
objection.

“The fact that the prosecution has excluded African-Americans by using 
peremptory strikes does not itself establish such a prima facie case under Batson. 
A defendant also must identify facts and circumstances that raise an inference that 
potential jurors were excluded based on their race.” Johnson v. Commonwealth, 
259 Va. 654, 674, 529 S.E.2d 769, 780-81 (2000) (citations omitted); see Juniper 
v. Commonwealth, 271 Va. 362, 407, 626 S.E.2d 383, 412 (2006); Yarbrough v. 
Commonwealth, 262 Va. 388, 394, 551 S.E.2d 306, 309 (2001).

The fact the Commonwealth excluded African-Americans by using 
peremptory strikes did not establish a prima facie case of racial discrimination. The 
defendant made no attempt to identify facts and circumstances that would raise the
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inference that the Commonwealth struck the two females based upon their race. 
There is no evidence of purposeful discrimination by the Commonwealth in the 
jury selection process. Thus, the record supports the trial court’s ruling that the 
defendant failed to make a prima facie showing of purposeful discrimination under 
Batson.

(Id.) As explained below, the Court discerns no unreasonable application of the law and no 

unreasonable determination of the facts.17 See 28 U.S.C. § 2254(d)(1)—(2).

In Batson v. Kentucky, the United States Supreme Court held that “the Equal Protection

Clause forbids the prosecutor to challenge potential jurors solely on account of their race.”

Batson, 476 U.S. at 89. Courts use a three-step process to evaluate whether using a peremptory

challenge was based on purposeful discrimination. Snyder v. Louisiana, 552 U.S. 472, 476-77

(2008). First, the defendant must make a prima facie case of racial discrimination. Id. at 476

(citation omitted). Second, after such showing is made, the state must suggest a race-neutral

explanation for the use of the strike. Id. at 476-77 (citation omitted). Third, after a race-neutral

reason is offered, the trial court must decide whether the defendant has shown purposeful

discrimination. Id. (citation omitted). “Whether a peremptory strike was motivated by race is

ultimately a question of fact, Miller-El v. Dretke, 545 U.S. 231, 240 (2005), and a state court

finding is accorded a presumption of correctness under AEDPA, 28 U.S.C. § 2254(e)(1).” Cole

v. Roper, 623 F.3d 1183, 1188 (8th Cir. 2010) (parallel citations omitted).

Here, the prosecution used two of its five possible peremptory strikes to remove two

African American jurors: Dareeka King and Sylvia Kirkland. (Feb. 27, 2012 Tr. 197-98.)

During voir dire, Ms. King indicated that she worked as an in-home counselor. (Feb. 27, 2012

Tr. 10.) When asked if anyone worked or had worked “with the Commonwealth of Virginia or

17 The decision of the Court of Appeals of Virginia was the last reasoned state court 
decision addressing these claims, and its reasoning is imputed to the Supreme Court of Virginia, 
which refused further review without discussing the claim. See Ylst v. Nunnemaker, 501 U.S. 
797, 803 (1991).
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other state government or any city or county government or any local government,” Ms. King 

indicated that she had worked as “social worker with Virginia Department of Social Services.”

(Feb. 27, 2012 Tr. 52-53.) When asked if anyone or their immediate family or close friends 

“ever lived on or near Great Neck Road, First Colonial Road, or Wolfsnare Road in the City of

Virginia Beach,” Ms. King answered in the affirmative. (Feb. 27, 2012 Tr. 68.) Ms. King also 

answered in the affirmative when the venirepersons were asked if any panel member or 

immediate family member had “conducted business at the Citgo station — it was formerly known

as the Robo Wash -- at 2456 Virginia Beach Boulevard.” (Feb. 27, 2012 Tr. 69.)

Ms. Kirkland indicated that she worked as “a senior customer service representative for

Citigroup.” (Feb. 27, 2012 Tr. 10.) When asked whether anyone or any immediate family 

member had “ever been employed by the federal [government],” Ms. Kirkland indicated that 

“the company that [she] work[s] for works for Department of Defense” by “supply [ing] their

credit cards.” (Feb. 27, 2012 Tr. 48.)

Crockett’s counsel challenged the removal of Ms. King and Ms. Kirkland, arguing that

the prosecution had “struck two black females for no apparent reason” and “[he] [thought] 

there’s a prima facie case for at least a Batson issue that’s been raised.” (Feb. 27, 2012 Tr. 198.) 

Crockett’s counsel argued that he had “established enough of a pattern. There weren’t that many

on the jury to begin with.” (Feb. 27, 2012 Tr. 198.) The Circuit Court denied the Batson

challenge, explaining, inter alia, that the Circuit Court did not “see any pattern here.” (Feb. 27,

2012 Tr. 199.) After the Circuit Court’s ruling, the prosecution noted for the record that

Crockett’s counsel “also struck a black female.” (Feb. 27, 2012 Tr. 200.)

“A three-step process is used to analyze a Batson claim.” United States v. Thompson, 443

Fed. App’x 770, 771 (4th Cir. 2011). First, the party opposing the strike must make a prima
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facie showing that the opposing party exercised the strike on the basis of race. Batson, 476 U.S.

at 96-97.

The burden then shifts to the party exercising the strike to offer a racially neutral 
explanation for removing the juror in question. Once the neutral explanation is 
presented, the complaining party must prove purposeful discrimination. A movant 
may show purposeful discrimination by demonstrating that the opposing party’s 
explanation is a mere pretext for racial discrimination. The party must show both 
that counsel’s stated reasons were merely pretextual and that race was the real 
reason for the strike.

Thompson, 443 Fed. App’x at 771-72 (internal quotation marks and citations omitted). With

respect to the first element, “[t]he Supreme Court has modified Batson to allow defendants of

»18races different from the excused jurors to have standing to raise Batson challenges. Graham

v. Angelone, No. 99-4, 1999 WL 710385, at *16 (4th Cir. Sept. 13, 1999) (citing Powers v.

Ohio, 499 U.S. 400, 415 (1991)).

As noted above, at Crockett’s trial, counsel argued that the prosecution had “struck two

black females for no apparent reason,” however, counsel did not identify any “other facts and

circumstances surrounding the proceeding [to] raise an inference” of discrimination by the

prosecution. (Feb. 27, 2012 Tr. 198); see Graham, 1999 WL 710385, at *16 (citation omitted).

In Crockett’s Memorandum in Support of his § 2254 Petition, he argues that “the

Commonwealth exhausted a disproportionate amount of its challenges to get rid of nearly all the

qualified African-American women on the venire[,]” and “[bjecause the defense had struck one,

too, the prosecution ousted the last remaining African-American woman overall when it used its

third strike.” (ECF No. 1-1, at 138.)

However, even in a scenario in which the prosecutor challenges the only potential juror

of a particular race, “the mere fact that the prosecutor challenges the only juror of a particular

18 The record reflects that Crockett is Caucasian. (Mar. 1, 2012 Tr. 899.)
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race, without more, does not automatically give rise to an inescapable inference of 

discriminatory intent.” United States v. Bergodere, 40 F.3d 512, 516 (1st Cir. 1994). Instead, 

“[a] defendant who advances a Batson argument ordinarily should ‘come forward with facts, not 

just numbers alone.”’ Id. (citations omitted). Crockett has not provided any such facts. (See, 

e.g., ECF No. 1-1, at 133-40.) Because Crockett has failed to identify “any other facts and 

circumstances” giving rise to an inference of discrimination in the prosecution’s exercise of its 

peremptory strikes, Crockett has failed to establish a prima facie case of racial discrimination

under Batson. Accordingly, Claim Seven will be DISMISSED.

VIII. Crockett’s Motions

Crockett has filed a Motion for Discovery (ECF No. 1-1, at 142-152) and attached

proposed Interrogatories (ECF No. 1-1, at 153-156), as well as a Supplemental Motion for 

Discovery (ECF No. 7). Crockett requests an evidentiary hearing on Claims One and Two (ECF 

No. 19, at 2-3) and on Claim Eight (ECF No. 8). The Court construes Crockett’s requests for an

evidentiary hearing to be a request for such an evidentiary hearing on all of the claims before the

Court in the § 2254 Petition. Crockett also filed an Objection and Motion to Return Case. (ECF

No. 24).

Discovery MotionsA.

In Crockett’s Motion for Discovery, he first requests “any and all evidence,

documentation, or other tangible or electronic materials in the custody, care, or control of the

Director, the Attorney General’s Office, the Commonwealth’s Attorney Office and/or the

Virginia Beach Police Department, that are relevant in any way to the driver’s side airbag in this

case.” (ECF No. 1-1, at 142.) Crockett next requests “discovery of any and all remaining

undisclosed exculpatory or impeachment evidence within the custody, case, or control of the
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Director, the Attorney General’s Office, the Commonwealth’s Attorney Office and/or the

Virginia Beach Police Department.” (id. at 143.) Additionally, Crockett requests that the

prosecution’s “files be surrendered for inspection” because “considering the prosecution’s track

record of foul play in this case,... [he] has reason to suspect that [the prosecution’s] files as a

whole contain even more undisclosed exculpatory evidence.” (Id. at 152.)

In Crockett’s Supplemental Motion for Discovery, he requests “the Court for its

permission to issue a subpoena duces tecum to the [Virginia State] Bar’s investigative

subcommittee for all of its files and records pertaining to the complaint and its investigation

thereof.” (ECF No. 7, at 2.) Crockett explains that he seeks this file because, as is relevant to

Claim Eight in his § 2254 Petition, “the Virginia State Bar just concluded a four-year-long

investigation into a complaint filed by Mr. Crockett against Mrs. Kopnicky-Kolar [the

prosecuting attorney].” (Id. at 1.) Crockett further explains that although “the Bar’s

investigative subcommittee acknowledged that there was an appearance of impropriety

surrounding the prosecution,” the Bar “did not release whatever evidence it might have turned up

during its investigation that supported the conclusions it reached.” (Id. at 1-2 (citation

omitted).) Crockett argues that “it is only reasonable to believe that [the Bar] found some

evidence of a conflict apart from what it received from Mr. Crockett when the complaint was

filed” and “the Bar’s investigative records will prove, or at least help to prove, the conflict of

interest claim.” (Id. at 2.)

Rule 6(a) of the Rules Governing Section 2254 Cases provides that “[a] judge may, for

good cause, authorize a party to conduct discovery under the Federal Rules of Civil Procedure

....” Rules Governing § 2254 Cases R. 6(a). Good cause for discovery under Rule 6(a) is

shown “where specific allegations before the court show reason to believe that the petitioner
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may, if the facts are fully developed, be able to demonstrate that he is[] entitled to relief.” Bracy 

v. Gramley, 520 U.S. 899, 908-09 (1997) (citation omitted) (internal quotation marks omitted).

Here, although Crockett attempts to provide some specificity as to the material he 

requests and why such material would aid in developing allegations for which he believes he 

would be entitled to relief, it appears that Crockett largely desires to engage in a fishing 

expedition to locate evidence that he believes might support his Brady claim, prosecutorial 

misconduct claim, and actual innocence claim. Crockett therefore fails to demonstrate good

cause to warrant discovery. Accordingly, Crockett’s Motion for Discovery (ECF No. 1—1, at

142-152) and Supplemental Motion for Discovery (ECF No. 7) will be DENIED.

Request for Evidentiary HearingB.

As noted above, Crockett requests an evidentiary hearing on Claims One and Two (ECF 

No. 19, at 2-3) and on Claim Eight (ECF No. 8); however, the Court construes such requests to 

be a request for an evidentiary hearing for all of the claims presented in the § 2254 Petition.

Prior to the AEDPA, the decision to grant an evidentiary hearing was left to the “sound

discretion of district courts.” Schriro v. Landrigan, 550 U.S. 465, 473 (2007). In determining

whether a case warrants an evidentiary hearing, a federal court must consider whether the

evidentiary hearing would provide the petitioner the opportunity to “prove the petition’s factual

allegations, which, if true, would entitle the applicant to federal habeas relief.” Id. at 474; see

Mayes v. Gibson, 210 F.3d 1284, 1287 (10th Cir. 2000). The court must also consider the

standards set forth in Section 225419 when considering whether an evidentiary hearing is

19 Under this section federal courts are prohibited from granting habeas relief:

unless a state court’s adjudication of a claim “resulted in a decision that was 
contrary to, or involved an unreasonable application of, clearly established Federal 
law, as determined by the Supreme Court of the United States,” § 2254(d)(1), or 
the relevant state-court decision “was based on an unreasonable determination of
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appropriate. Schriro, 550 U.S. at 474. “It follows that if the record refutes the applicant’s

factual allegations or otherwise precludes habeas relief, a district court is not required to hold an

evidentiary hearing.” Id.

Here, Claims Three, Four, Five, and Eight are defaulted, and Crockett fails to establish

that his alleged actual innocence, as presented in Claim One, permits the Court to reach the

merits of his defaulted claims. With respect to Claim One, as discussed above in great detail, the

Court concludes that given the totality of the evidence, Crockett fails to demonstrate entitlement

to relief under the applicable standard for an actual innocence claim. Although the evidence

Crockett identified as supporting his actual innocence claim is voluminous, as discussed above,

the Court concludes that the substance of the newly-identified evidence does not outweigh the

substantial and compelling evidence of Crockett’s guilt. As such, because the record refutes the

factual allegations of this claim, the Court finds that this case does not warrant an evidentiary

hearing. See Schriro, 550 U.S. at 474. Similarly, as explained above, Claims Two, Six, and

Seven lack merit, and an evidentiary is not warranted. See id.

Therefore, based on a thorough evaluation of Crockett’s claims and the record before the

Court, habeas relief under § 2254 is not warranted. Crockett’s request for an evidentiary hearing

for all claims in the instant § 2254 Petition {see, e.g., ECF No. 8; ECF No. 19, at 2-3) will be

DENIED.

the facts in light of the evidence presented in the State court proceeding,” 
§ 2254(d)(2). The question under AEDPA is not whether a federal court believes 
the state court’s determination was incorrect but whether that determination was 
unreasonable—a substantially higher threshold. See Williams v. Taylor, 529 U.S. 
362, 410 (2000). AEDPA also requires federal habeas courts to presume the 
correctness of state courts’ factual findings unless applicants rebut this presumption 
with “clear and convincing evidence.” § 2254(e)(1).

Schriro, 550 U.S. at 473-74 (2007).
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C. Objection and Motion to Return Case

In Crockett's Objection and Motion to Return Case, he states, inter alia, that he

"respectfully enters his objection, on constitutional and other grounds, to the referral of [his]

habeas petition to a staff attorney." and he “moves the Court to return the matter to either the

magistrate judge or the district judge." (Obj. &. Mot. Return Case 1. ECF No. 24.) The

undersigned United States District Judge has thoroughly reviewed this matter and has made all

decisions regarding the final outcome of this action. Accordingly. Crockett’s Objection (ECF

No. 24) will be OVERRULED and his Motion to Return Case (ECF No. 24) will be

DISMISSED AS MOOT.

IX. Conclusion

For the foregoing reasons, the Court will GRANT Respondent’s Motion to Dismiss (ECF

No. 13) and DISMISS Crockett’s § 2254 Petition (ECF No. 1) and the Amendment to § 2254

Petition (ECF No. 6). The Court further DENIES Crockett’s Motion for Discovery (ECF No. 1-

1. at 142-152) and Supplemental Motion for Discovery (ECF No. 7), DENIES Crockett’s

request for an evidentiary hearing for all claims in the instant § 2254 Petition (see. e.g.. ECF No.

8; ECF No. 19. at 2-3), OVERRULES Crockett’s Objection (ECF No. 24) and DISMISSES AS

MOOT his Motion to Return Case (ECF No. 24).

An appropriate Order shall accompany this Memorandum Opinion.

M. Hai
United States District Judge

Date: J^Wch Aol<\
Richmond, Virginia
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VIRGINIA:
3n the Supreme Comt of. ‘Virginia field at the Supreme Gawit {Building, in the 

City- of. {Richmond on ftniday. the 3%d dag. of JVaoemhex, 2017.

Cameron Paul Crockett, Appellant.

against Record No. 161572 
Circuit Court No.CL16-2016

Harold W. Clarke, Director of the Virginia D.O.C., Appellee.

From the Circuit Court of the City of Virginia Beach

Upon the petition of Cameron Paul Crockett (“Crockett”), an appeal is awarded him from 

a final order entered by the Circuit Court of the City of Virginia Beach on August 22,2016, 
limited to Assignments of Error 1, 2, and 6. The petition for appeal is refused as to the 

remaining assignments of error.
In May 2011, a jury found Crockett guilty of involuntary manslaughter, but the trial ended in 

a mistrial when the jury could not agree on punishment. At Crockett’s second trial in 2012, a jury 

again found him guilty of involuntary manslaughter. He absconded, the trial court conducted the 

sentencing phase in his absence, and the jury fixed his sentence at five years’ imprisonment. Upon 

his return, Crockett was charged with and pled guilty to felony failure to appear. He moved for a 

new trial on the involuntary manslaughter charge, which the trial court denied. The court then 

sentenced Crockett to five years’ imprisonment for involuntary manslaughter and five years’ 
imprisonment with two years suspended for felony failure to appear. Crockett was represented by 

the same attorney in both trials, but retained new counsel to represent him at sentencing and in post­
trial proceedings. Crockett’s appeals of his involuntary manslaughter conviction to the Court of 
Appeals of Virginia and to this Court were unsuccessful, and the United States Supreme Court 
denied his petition for a writ of certiorari.

In May 2016, Crockett filed a timely petition for a writ of habeas corpus in the Circuit Court 
of the City of Virginia Beach (“habeas court”), along with over 400 exhibits, challenging the legality 

of his confinement pursuant to his involuntary manslaughter conviction. The Director filed a motion



to dismiss along with trial counsel’s affidavit. After considering these pleadings and the record in 

Crockett’s manslaughter case, the habeas court denied and dismissed the petition.
Upon further consideration whereof, the Court is of the opinion that although the circuit 

court correctly denied and dismissed Crockett’s petition, the court relied on the wrong reasons 

for dismissing claims 1(B), 11(B), and HI, which are the subject of Assignments of Error 1, 2 and 

6. Accordingly, we affirm the circuit court’s decision, albeit for a different reason. See Perry v. 
Commonwealth, 280 Va. 572, 579-80, 701 S.E.2d 431, 435-36 (2010); Whitehead v.
Commonwealth, 278 Va. 105, 115,677 S.E.2d 265, 270 (2009).

“Whether an inmate is entitled to habeas relief is a mixed question of law and fact, which 

we review de novo.” Dominguez v. Pruett, 287 Va. 434,440,756 S.E.2d 911, 914 (2014).
Crockett’s involuntary manslaughter conviction arose out of a car crash that resulted in the 

death of front-seat passenger Jack Korte and caused minor injuries to Crockett, who was intoxicated. 
At trial, the Commonwealth presented evidence that Crockett was the driver of the car. Crockett 
asserted he had amnesia concerning the circumstances leading up to and at the time of the crash, and 

that he had recovered only fragmented memories of that night. He adamantly denied he was the 

driver, contended another individual, J.P., was driving the car, and presented evidence to support this 

defense.
The evidence presented at trial showed Investigator Fitz Wallace interviewed Crockett twice 

at the hospital after the crash. During the first interview, which began approximately one hour after 
the crash, Crockett admitted he had been drinking and acknowledged he was aware he was in some 

sort of car “incident,” but not an accident. He eventually asked Wallace, “I mean did 1 hit someone 

or I mean?” Crockett denied there was anyone in the car with him. Wallace never directly asked 

Crockett if he had been driving the car, and Crockett never directly told Wallace he was driving the 

car. Wallace did not inform Crockett of his rights under Miranda v. Arizona, 384 U.S. 436 (1966), 
before the first interview. A recording of this interview was played for the jury and admitted into 

evidence at trial.
During the second interview, which began approximately two hours after the crash, Crockett 

agreed to talk to Wallace after having been read his Miranda rights. Crockett continued to deny 

there was anyone else in the car with him, but eventually admitted Korte was in the car. When 

Crockett was told Korte did not survive, Crockett responded, “That figures.” The second interview 

was not recorded, but Crockett’s statements were presented to the jury through Wallace’s testimony.
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In claim 1(B) of his habeas petition, Crockett contended he was denied the effective 

assistance of counsel because trial counsel failed to adequately investigate and present his motion to 

suppress Crockett’s statements to Wallace during his first interview on the ground that Wallace 

obtained these statements in violation of Miranda.

Strickland v. Washington, 466 U.S. 668 (1984), established a two-prong test to assess 

whether an attorney’s representation was ineffective. Id. at 687. First, Crockett must establish 

that his counsel’s representation “fell below an objective standard of reasonableness.” Id. at 687- 
88. Second, this deficient representation must “be prejudicial to the defense.” Id. at 692. An 

ineffective assistance claim fails if the petitioner makes an insufficient showing on either prong. 
Dominquez, 287 Va. 440, 756 S.E.2d at 914.

In analyzing the “prejudice” component, “the ultimate focus of inquiry must be on the 

fundamental fairness of the proceeding whose result is being challenged.” Strickland, 466 U.S. 
at 696. “An error by counsel, even if professionally unreasonable, does not warrant setting aside 

the judgment of a criminal proceeding if the error had no effect on the judgment.” Id. at 691. To 

prove the judgment was affected by counsel’s error, “[t]he [petitioner] must show that there is a 

reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding 

would have been different. A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.” Id. at 694.
Here, the record, including the transcripts and the exhibits Crockett filed with his habeas 

petition, demonstrates that although counsel presented minimal argument before Crockett’s first 
trial on his motion to suppress, counsel failed to re-raise the issue or conduct a pre-trial 
suppression hearing before Crockett’s second trial where counsel could have questioned the 

officers and fully developed the facts as to whether Crockett was subject to custodial 
interrogation. That counsel had no access to the materials Crockett obtained post-conviction or 
believed it would be futile to try to interview the officers pre-trial does not excuse his failure to 

question them at a pre-trial suppression hearing and fully develop the facts relevant to the 

Miranda issue.
Notwithstanding counsel’s deficient representation, the Court holds Crockett has failed to 

establish prejudice under Strickland because he has not shown a reasonable probability the motion to 

suppress on Miranda grounds would have been granted had counsel adequately investigated and 

presented it. Under Miranda,
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the prosecution may not use statements, whether exculpatory or inculpatory, 
stemming from custodial interrogation of the defendant unless it demonstrates the 
use of procedural safeguards effective to secure the privilege against self­
incrimination guaranteed by the Fifth Amendment. The safeguards required by 
Miranda must be afforded to a suspect as soon as the police have restricted his 
freedom of action to a degree associated with formal arrest.

The relevant inquiry to determine if a suspect is in custody is how a 
reasonable person in the suspect’s situation would have understood his 
circumstances.... Among the circumstances courts consider in determining 
whether a suspect is in custody are whether the police were able to physically 
seize the suspect, whether the suspect was physically restrained, whether firearms 
were drawn, whether there was physical contact between the police and the 
suspect, whether the suspect was confined in a police car, whether police told the 
suspect he or she was free to leave, whether police engaged in other incidents of 
formal arrest such as booking, whether friends or relatives of the suspect were 
present, and whether more than one officer was present. Of equal importance are 
the officers’ demeanor during the encounter, the length of the questioning, and the 
nature of the questions asked, the location of the encounter, and whether the 
suspect was uniquely susceptible to intimidation. However, this list is not 
exhaustive, and other circumstances might bear on the question whether police 
have curtailed a particular suspect’s freedom to a degree associated with formal 
arrest.

Hasan v. Commonwealth, 276 Va. 674, 679-80, 667 S.E.2d 568, 571 (2008) (internal quotation 

marks and citations omitted).
Applying these principles, the record demonstrates Crockett was not subject to custodial 

interrogation by Wallace during the first interview in the hospital. Therefore, Miranda warnings 

were not necessary. While the evidence Crockett obtained post-conviction shows that an officer 
handcuffed one of Crockett’s hands to a backboard at the crash scene before he was placed in an 

ambulance, and he remained handcuffed when he arrived at the hospital, this was because he had 

been combative at the scene (during which he may have struck an officer) and needed medical 
treatment for possible injuries. Additionally, while several officers went to the hospital and were 

there when Wallace arrived, no evidence shows they were “guarding” Crockett or were present in 

the emergency room trauma bay when Wallace questioned Crockett. Moreover, Crockett’s habeas 

exhibits show that before any questioning, Wallace told Crockett there was no need for him to have 

the handcuffs on and uncuffed Crockett, who said he did not even know he had been handcuffed. In 

addition, Crockett claimed he did not even recall what had happened. There is nothing in the record 

to support that the police detained Crockett, physically restrained him, or engaged in any incidents of
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formal arrest at that time. Additionally, the audio recording of the first interview, which lasted only 

six minutes, shows that while questioning Crockett, Wallace did not raise his voice, spoke in a 

normal and non-threatening tone, and merely asked questions aimed at determining what had 

happened. Thus, the circumstances under which Crockett was questioned do not suggest that a 

reasonable person in his place would have considered himself to be in police custody. Accordingly, 
there is not a reasonable probability that the trial court would have granted the motion to suppress 

even if counsel had presented all of the evidence Crockett alleges counsel should have presented at a 

fully developed suppression hearing.
Moreover, even if the motion to suppress had been successful and Crockett’s statements 

during the first interview had been suppressed, there is no reasonable probability, based on this 

record, that a reasonable jury would have believed J.P. was the belted driver of the car, that during 

the crash Crockett, who claimed he was sitting in the backseat, was thrown on top of J.P. and the 

driver’s seat, landing on his back with his feet near the steering wheel and his head in the rear of the 

car, or that after the impact during the approximately thirty seconds to one minute before witnesses 

arrived at the wrecked car, J.P. managed to unbuckle his seatbelt and extricate himself from under 
Crockett and from the wrecked car and slip away into the woods, unnoticed by the crowd, and then 

return, on foot and unscathed, to a party some distance away that Crockett, Korte, and J.P. had 

attended earlier in the evening. There is therefore no reasonable probability that, absent Crockett’s 
statements, the fact finder could have had a reasonable doubt as to whether Crockett was the driver 
of the car that crashed.

In claim 11(B), Crockett contended he was denied the effective assistance of counsel because 

counsel failed to adequately present and investigate his motion to suppress Crockett’s statements to 

Wallace during his first and second interviews on the ground that Crockett’s statements were 

involuntary due to his mental, physical, and emotional condition at the time and Wallace’s coercive 

conduct. The habeas court found counsel’s performance was not deficient by relying on his affidavit 
in which he averred he decided to forego eliciting expert testimony before the jury concerning the 

effect alcohol consumption might have had on Crockett’s ability to consent to questioning.
However, as Crockett argues, any trial strategy counsel may have pursued on this issue has no 

bearing on whether he should have presented this type of evidence in support of his motion to 

suppress on involuntariness grounds at a fully developed pre-trial suppression hearing.

5
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Notwithstanding counsel’s deficient representation, the Court holds Crockett has failed to 

establish prejudice under Strickland because he has not shown a reasonable probability the motion to 

suppress on involuntariness grounds would have been granted had counsel adequately investigated 

and presented it.
In determining whether a statement or a confession was involuntary, the 

trial court must decide whether the statement was the product of an essentially 
free and unconstrained choice by its maker, or whether the maker’s will has been 
overborne and his capacity for self-determination critically impaired, because of 
coercive police conduct. In so deciding, the trial court must consider the totality 
of all the surrounding circumstances, including the defendant’s age, intelligence, 
mental and physical condition, background and experience with the criminal 
justice system, the conduct of the police, and the circumstances of the interview. 
While mental condition ... is relevant to an individual’s susceptibility to police 
coercion, mere examination of the confessant’s state of mind can never conclude 
the due process inquiry. Notably, evidence of coercive police activity is a 
necessary predicate to the finding that a confession is not voluntary within the 
meaning of the Due Process Clause of the Fourteenth Amendment. The amount 
of coercion necessary to trigger the due process clause may be lower if the 
defendant’s ability to withstand the coercion is reduced by intoxication, drugs, or 
pain, but some level of coercive police activity must occur before a statement or 
confession can be said to be involuntary.

... .A deficient mental condition, whether the result of a pre-existing mental 
illness or, for example, pain killing narcotics administered after emergency 
treatment, is not, without more, enough to render a waiver involuntary. Thus 
statements made during a custodial interrogation and while intoxicated are not 
per se involuntary or inadmissible.

Sellers v. Commonwealth, 41 Va. App. 268, 273-74, 584 S.E.2d 452, 455 (2003) (citing Dickerson v. 
United States, 530 U.S. 428, 434 (2000); Colorado v. Spring, 479 U.S. 564, 574 (1987); Colorado v. 
Connelly, 479 U.S. 157, 164 (1986); Schneckloth v. Bustamonte, 412 U.S. 218, 225 (1973); Boggs v. 
Commonwealth, 229 Va. 501, 512, 331 S.E.2d 407,415-16 (1985)) (internal quotation marks and 

additional citations omitted).
Applying these principles and reviewing the circumstances surrounding Wallace’s 

questioning, the record demonstrates Crockett’s statements were voluntarily given and his Fifth 

Amendment rights were not violated. Although Crockett, a twenty-year old college student, had 

little experience with the criminal justice system, had a blood alcohol content of between .14 to .15 

one half hour after the accident, and was in the hospital, he had minor injuries (although he briefly 

lost consciousness at the scene, nothing indicates he had a head injury) and he spoke clearly, lucidly,

6



and coherently while answering Wallace’s questions, as shown by the recording of the first 
interview. In addition, when examined by the emergency room doctor, Crockett’s mood, memory, 
affect, and judgment were normal and he was alert, oriented, and cooperative. He appeared in no 

distress, followed all commands, and communicated properly. Indeed, Crockett’s own habeas 

exhibits indicate Wallace described Crockett as calm and not belligerent and having a firm grasp on 

reality. More importantly, there is no evidence of coercive police activity during the questioning. 
Thus, there is not a reasonable probability that the trial court would have granted the motion to 

suppress on involuntariness grounds even if counsel had presented all of the evidence Crockett 
alleges counsel should have presented (namely Dr. John Fabian’s report obtained by Crockett post­
conviction) at a fully developed suppression hearing.

Moreover, for the reasons previously stated, even if the motion to suppress had been 

successful and Crockett’s statements suppressed, there is no reasonable probability, based on this 

record, that a reasonable jury would have had a reasonable doubt as to whether Crockett was the 

driver.
In claim III, Crockett contended he was denied the effective assistance of counsel because 

counsel failed to investigate and present evidence related to the driver’s seatbelt. The record, 
including Crockett’s habeas exhibits, demonstrates that although counsel pursued the possibility of 
obtaining an expert to inspect and test the seatbelt in hopes of presenting the expert’s testimony at 
trial to support the theory that the driver was belted while Crockett, according to witnesses, was not, 
counsel.ultimately elected not to pursue this evidence. Counsel claimed he made this decision 

because the expert was unavailable and because he was concerned any such evidence might be 

inadmissible accident reconstruction evidence. However, the affidavits of disinterested witnesses, 
Alan Donker, counsel’s investigator, and Paul Lewis, Jr., a biomedical engineer, show that for 
unknown reasons, counsel simply failed to follow-up with Lewis to have the seatbelt examined 

before Crockett’s second trial.
Notwithstanding counsel’s deficient representation, the Court holds Crockett has failed to 

establish prejudice under Strickland. Crockett relies on the report of David A. Pape, Ph.D., an expert 
engineer retained post-trial by Crockett’s sentencing counsel to support his motion for a new trial.
Dr. Pape’s report however only “suggested]” the driver’s seatbelt was in use at the time of the crash 

based on “cupping” on the belt. Thus, based on this report, it cannot be said there is a reasonable

7
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probability that the result of the proceeding would have been different had this evidence been 

obtained and admitted before the jury.
Accordingly, the circuit court’s August 22,2016 final judgment is affirmed.
Upon consideration whereof, Crockett’s Motion to Vacate and Remand on the Grounds 

that the Circuit Court Violated Rule 3A:24 is denied. The final order complies with Rule 3A:24 

because it includes findings of fact and conclusions of law. It identifies the substance of the 

claims asserted in the petition, and states the reasons for denial of each claim. It does not deny 

the petition without explanation or rely upon incorporation by reference of a pleading filed in the 

case.
Justice Kelsey took no part in the resolution of the petition. 
This order shall be certified to the said circuit court.

A Copy,

Teste:
is

Clerk
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In The Matter Of:
Cameron Paul Crockett v. Harold W. Clarke

Upon Petition far a Writ of Haitoas Corpus

Commonwealth of Virginia 
From the City of Virginia Beach 
Before the Supreme Court of Virginia 
Deposed in the City of Virginia Beach

AFFIDAVIT OF DONNA SMITTER

1. I, Donna Smitter, served as a juror on Mr. Cameron Crockett’s involuntary 
manslaughter trial, which took place in February and March of 2012.

2. After all the evidence had been presented in the trial, I felt Mr. Crockett was 
not guilty beyond a reasonable doubt of the crime with which he was charged. In fact, 
in light of the evidence implicating a third person as the real driver, I felt he was 
innocent. When we began deliberating, I originally asserted my verdict of not guilty. I 
remember being joined in my verdict by another young black male juror who felt, as I 
did, that the evidence showed Cameron was in fact innocent.

After hours of deliberation, and after much pressure and repeated 
condescending attacks on my verdict by the other jurors, I gave in and agreed to find 
Mr. Crockett guilty even though I personally did not feel that he was in fact guilty or that 
the prosecution had proven that he was guilty beyond a reasonable doubt.

3.

4. Since the verdict some three-and-a-half years ago, there has not been a 
single day that has passed without me thinking about Mr. Crockett and the other boys 
involved in the case. There has not been a single day that has passed without me 
feeling great regret and sorrow for capitulating during deliberations. I know that, in the 
end, I tendered a verdict that was not my true verdict and that was simply incorrect. I 
failed to follow the evidence and the law in giving that verdict, and instead I surrendered 
my beliefs when my back was against the wall. I pass Wolfsnare Road (the site of the 
accident) almost every day and it reminds me of those events every time I see the 
house where the crash took place.

5. During deliberations, one of the biggest questions I had about the case 
involved the driver’s seatbelt. I frequently asked the other jurors about the seatbelt and 
why Cameron did not have any seatbelt injuries. The majority of the jurors who felt 
Cameron was the driver believed that he did not wear a seatbelt and that was how he 
got into the backseat of the car.



6. Since the verdict, I have followed the news in Cameron’s case. In early 2014, 
there was a Channel Three news story by Laurie Simmons about Cameron’s appeal 
and his newly discovered seatbelt evidence, This news story focused on how, after the 
trial, Cameron got a new lawyer and had an engineer examine the driver’s seatbelt. 
The engineer found that the seatbelt was in use during the collision.

»
7. We the jury heard all about Cameron's position in the car at trial and I can say 

with confidence that this evidence would have definitely changed the verdict. I really 
wish that we could have had the benefit of this evidence at trial. The central position of 
the jurors who pressured me into finding Cameron guilty Was that Cameron was found 
in the backseat because he, being the ’’unbelted driver” in their eyes, flew back there 
during the collision. This was how they were able to explain the discovery of Cameron 
in the backseat and the fact that he had no seatbelt injuries in a manner that was 
consistent with him being the driver. Evidence showing that the driver was belted would 
have completely eviscerated this fundamentally flawed belief. While I obviously can't 
speak for every single one of us, I do know for a fact, based on the thinking we 
experienced that motivated the verdict, that this evidence would have changed the 
minds of the majority of the jurors. As the posture Of the other jurors shows, we were 
unanimous on at least one thing: that Cameron was not belted. Had we known the 
driver was, everyone would have been forced to conclude that Cameron was not the 
driver.

8. All of the information in,this statement is true, honest, and accurate.

Donna Smitter 
400 Egret Landing, Apt. #102 

Virginia Beach, VA 23454

This day personally appeared before me, the undersigned Notary Public in and for Virginia 
Beach, Virginia, Donna Smitter, who after first being duly sworn, deposed and said that the facts 
contained in ilie foregoing instrument are true arid correct.

VIRGINIA:
IN THE CITY OF VIRGINIA BEACH

Notary Seal]Subscribed and sworn to before me on 
this l4-~Jay of -AU0US~V folf)

J Signature of Notary Public 
My commission expires: ScptCMber ‘RO,'2jC>n

ffLOBIB GROVE
NOTARY PUBLIC 757154?Sj|!§r COMMONWEALTH OF WRGINM

W COMMISSION EXPIRES SEPTEMBER Jn 7
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In The Matter Of:
Cameron Paul Crockett v. Harold W. Clarke

ify*:n fralkmt! for a Writ of Habaws Corpus

Commonwealth of Virginia 
From the City of Virginia Beach 
Before the Supreme Court of Virginia 
Deposed in the City of Virginia Beach

AFFIDAVIT OF PAMELA GILLESPIE

1. I, Pamela Gillespie, served as a juror on Cameron Crockett’s 2011 involuntary 

manslaughter trial.

2. After we could not arrive at a unanimous agreement regarding Mr, Crockett’s 

sentence, we were discharged from service.

3, Following this discharge, I could not sleep at night not knowing what 
happened afterwards or what might have happened to Mr. Crockett. I felt horrible about 
how everything went and I had residual doubt about the young man’s guilt. I decided to 

call Mr. Sacks, Cameron’s attorney, not long after we were discharged to see what had 

happened.

4. During this conversation, I gave Mr. Sacks some insight into our deliberative 

process. I told Mr. Sacks that the jury really struggled, but that ultimately, Mr. Crockett’s 

statement to police was the determining factor in our verdict of guilty. As soon as we 

heard Mr. Crockett ask if he had hit someone, it was as if a light switch went off. Prior 
to that, we were leaning the other way.

We were also somewhat concerned about the fact that no evidence 

whatsoever was presented as to the cause of the accident. All we knew was that the 

road was wet and the driver lost control of the vehicle.

5.



6, All of the above statements are true, honest, and correct.

rPAtmji gillebpie 
UOr&AND Court 

'SINIA Beach. VA 23464

This day personally appeared before me, the undersigned Notary Public in and for Virginia 
Beach» Virginia, Pamela Gillespie, who after first being duly sworn, deposed and said that the 
facts contained in the foregoing instrument are true and correct.

VIRGINIA:
IN THE CITY OF VIRGINIA BEACH

Subscribed and sworn to before me on 
day of k)OJ~.

[Notary Seal]scribed
/W &P/6.tfcrii

V ^SIGNATURE OFplOTARY PUBLIC:
My commission expires: fob • <££ A0/&

MAMLVNKE.WEUS 
Notary Public - Reg. 17032953 

V Commonwealth of Virginia 
MyCbnwtebnBylraftiiiMUDM

UML jLLaJ
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In The Matter Of:
Cameron Paul Crockett v. Harold W. Clarice ■Sr

llwi! Peiiih-'t! for <• rfrJ: vt rffttiexz Corpus

Commonwealth of Virginia 
From the City of Virginia Beach 
Before the Supreme Court of Virginia 
Deposed in the City of Virginia Beach

AFFIDAVIT OF BARBARA ADDISON

1. I, Barbara Addison, served as a juror in the trial of Cameron Crockett in 

February and March of 2012.

2. I had a very difficult time arriving at my verdict and I do not feel like there was 

any justice in the whole thing. It did not feel right because there was just so much that 

we did not know.

3. I would have voted differently if we, the jury, had the new seatbelt report 

available to us. I also would have voted differently if we had the 911 recordings 

available to us.

4. One of the things that really stood out to me was Mr. Crockett’s statement to 

police. I felt like he was not all there and had a concussion. I brought this up with the 

other jury members, but they said we could not talk about that because there was no 

evidence to support that angle.

5. One thing that really hurt Mr. Crockett from our perspective was the fact that 

the person he claimed was driving was not called to the stand. We heard all kinds of 

rumors and assumed the kid was there in the courtroom. There were a whole lot of 

other kids there behind Mr. Crockett.

r



6. We gave Mr. Crockett a longer sentence because we wanted his brother to 

learn a lesson that you have to pay for your mistakes.

Barbara Addison 
■ 4685 Ardmore Lane 

Virginia Beach, VA 23456

This day personally appeared before me, the undersigned Notary Public in and for Virginia 
Beach, Virginia, Barbara Addison, who after first being duly sworn, deposed and said that the 
facts contained in the foregoing instrument are true and correct.

VIRGINIA:
IN THE CITY OF VIRGINIA BEACH

[Notary Seal]Subscribed and sworn to before me on__ep .doitday

Signature oeJsIotary Public 
My commission expires: APHL

m wmJrT
imagasii to



i

I

19 March 2012

Judge Frederick Lowe, Mr. Andrew Saks, Virginia Commonwealth Attorney, and Clerk of Virginia Beach 
Circuit Court

My name is Melvin Velez and I am a resident of Virginia Beach. I have Information that my wife has 
given to Mr. Saks previously concerning the recent case of Cameron Crockett Cameron was convicted 
In Virginia Beach Circuit Court on 01 March 2012. On 02 March 12,1 spoke by phone to one of the jurors 
on this case In reference to a business matter. At that time this juror mentioned that his recent absence 
had been due to his jury duty tor this case and that he would also need to be off on Monday tor the 
hearing regarding the subsequent sentencing. The Juror stated to me the defendant's name and that 
there was division and Indecision among the jurors and that he, in fact, had believed the defendant to 
be innocent But he said a decision had to be made, and they did. He also spoke of the pending 
sentencing, stating some jurors wanted a great amount of time and that some jurors wanted less time 
for this defendant He told me which case he was serving on; he did not know that I was aware of the 
case and had a remote connection to the defendant.

I am not sure, but fthirik ihisktod of communication may not have been appropriate. I do not believe 
the juror meantto cause harm, but 1 do brink he violated the instructions given to him by the judge for 
this case.

There is so much at stake in this case; one young man's life was lost; the future of another youngman's 
life is now at risk also.11 just want to do the right thing myself. I think letting the key persons in charge 
of this case know that this care might have been jeopardized dub to this juror's Indiscretion and 
violation of court instructions. The verdict had been rendered, but the sentencing had not; and the 
case was not dosed nor wash open for discussion..

The juror in question's first name is Kaseem, and 1 could identify his second name bom a roster. If I am 
needed, I will help in any way possible, whether Cameron Is guilty or Innocent, he deserves a fair trial.

3/m/{3- 

Melvin Velez Date
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- NOMA KAREN tlEPANO 

NolEfy Public 
Comrnonncgltn el Virginia 

73512BT
. ^MyCommissiontzpires Apr30,-2014
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Rimkus Consulting Group, Inc. 
203 Bulifants Blvd., Suite A 

Williamsburg, VA 23188 
(800) 535-1547 telephone 
(757) 229-2886 Facsimile

o

December 13, 2012

Ms. Adrianne Bennett, P.C.
999 Waterside Drive, Suite 435 
Norfolk, Virginia, 23510

Cameron Crockett
47601686
Report of Findings

Re: Client: 
RCG File No: 

Subject:

Dear Ms. Bennett:

On December 28, 2008, a single-vehicle collision occurred on Wplfsnare Road in 
Virginia Beach, Virginia. According to the police report, a 1998 Honda Accord, Virginia 
license plate KDM6803, reportedly driven by Mr. Cameron Crockett, was traveling 
eastbound on Wolfsnare Rbad. The Honda went off the roadway and collided with a 
tree. Mr. Crockett was injured, and Mr. John Korte, a passenger in the vehicle, 
sustained fatal injuries in the collision.

Rimkus Consulting Group, Inc. was retained to inspect the driver side seatbelt in the 
Honda to determine if it was in use and functioning properly at the time of the incident. 
In the course of bur work, Police Crash Report local case number 2008072499 and 
photographs of the Honda taken immediately after the collision were reviewed, and the 
Honda was inspected, measured, and photographed by David A. Pape, Ph.D., P.E.

(p

Conclusions

1. The vehicle damage was consistent with impact with a tree on the right side.

2. The driver’s seatbelt latch and retractor functioned properly at the time of our 
inspection.

3. The driver’s seatbelt webbing had been cut in two places during the extraction 
process.

4. The one section of driver’s seatbelt webbing had cupping. This cupping was 
consistent with loading from occupant forces during the collision and suggested that 
the seatbelt was being worn by the driver at the time of the collision.O

- ••
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Discussion

Photographs from the crash scene prior to extricating the passenger show the left 
(driver) side seatbelt intact (Photograph 1), The HohdajWas inspected on December 
10, 2012, at the polite impound lot on Leroy Road in Virginia Beach, Virginia. The 
Honda had severe impact damage on the right side. The roof had been cut off and was 
resting on top of the vehicle. Both frontal airbags had deployed during the incident.

The Honda was equipped with 3-point seatbelts. The driver's side seatbelt webbing had 
been cut in two places. The ends of each of the three sections of the belt matched and 
there did not appear to be any missing sections.

Section 1 of the webbing extended from the floor mount ifo the left of the driver seat. 
The Ipngth of the webbing from the top of the plastic housing on the floor mount to the 
cut end was approximately 25 inches. This section had no cupping or unusual markings 
(Photograph 2).

Section 2 was a cut section of webbing, approximately 17 inches in length, containing 
the latch. This section of webbing had cupping (Photograph 3). There were cuts in the 
webbing that appeared to be from saw cuts during extraction.

Section 3 of the webbing extended from the cut end into the seatbelt retractor. The 
length of the remainder of the belt fully extended from the retractor to the cut end was 
66.5 inches long. This section had no cupping or unusual-markings (Photograph 4).

There was no damage visible bn the seatbelt buckle (Photograph 5). The buckle 
functioned properly with the latch inserted. The buckje released the latch when 
pressed. Section 3 of the webbing contained within the retractor had no damage. The 
retractor functioned properly. There was superficial damage to the plastic pillar mount 
of the seatbelt that was consistent with sawing during the roof removal process 
(Photograph 6). there was nb friction melting on the plastic D-ring.

Analysis

The seatbelt latch and retractor functioned properly at thbitime of our inspection. There 
was no indication that arty of the spat belt components malfunctioned during the 
collision.

The primary direction of impact in this accident was in the; lateral direction. The loading 
on the seatbelt webbing would not be expected to be as severe as that found in a frontal 
collision. However, one section of seat belt webbing had cupping. This section of 
webbing was the section that would have been in the buckle area during use. This 
cupping was consistent with loading frorn occupant forces during the collision and 
suggested that the seatbelt was being worn by the driver ait the time of the collision,G
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If the seatbelt was not in use during the collision one would not expect this cupping.

Photographs taken during our work are retained in our files and are available to you 
upon request.

This report was prepared for the exclusive use of Ms. Adrianne Bennett, P.C., and was 
not intended for any other purpose, Our report was based on the information available 
to us at this time. Should additional information become available, we reserve the right 
to determine the impact, if any, the new information may have on our opinions and 
conclusions and to revise our opinions and conclusions if necessary and warranted.

Thank you for allowing us to provide this service. If you have any questions or need 
additional assistance, please call.

Sincerely,
RIMKUS CONSULTING GROUP, INC.
THE ORIGINAL OF THIS REPORT, SIGNED AND SEALED BY THE PROFESSIONAL WHOSE NAME APPEARS 
ON THIS PAGE. IS RETAINED IN THE FILES OF RIMKUS C P, INC.

€> IV J\r f--- U tMVrDA. PAPE £
Lie. No. 048346David A. Pape, Ph.D., P.E., ACTAR #253! 

Virginia Engineering Number 048346 
Principal Consultant

V.
Richard V. Baratta, Ph.D.
Vice President Biomechanical Division

Attachments: Photographs, CVs
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Photograph 1
Driver’s seatbelt after the collision.

€)
Photograph 2 
Section 1 of the seatbelt.

G
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Photograph 3
Section 2 of the seatbelt with latch, showing cupping.

©
Photograph 4 
Section 3 of the seat belt.

O
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Photograph 5
Seatbelt shoulder webbing guide.

i)
Photograph 6 
Seatbelt buckle.

i«y;
'

i>
r-,
i
&

o



■fi', n ■ .t!
T$

%ai G ■0S o 3;/ 3
$g*a v!
.5

Sgp
Z “

i
i p =ia ■<*»

.sS N) 11 8 '.i£1
/‘i

cr> I
I' 5

; g
if
*
£ v£
&
:l ii

■3K O; Vpr& < «m %cn4

a
i;
J

'■?£ l
»
l

KH

y'i
•1

3
5
I
ISm
5
t

\i
\II

9

'-i-irt



o Rimkus
Consulting Croup, Inc.

DAVID ANTHONY PAPE, Ph.D., P.E. 
PRINCIPAL CONSULTANT, FORENSIC DIVISION

Dr. Pape earned a B.S. degree with distinction from Clarkson University in 1980, an M.S. from 
the University of Akron, and a Ph.D. from the State University of New York at Buffalo in 1988. 
His professional background consists of five years in the heavy manufacturing industry and 21 
years as a mechanical engineering professor, including ten years as department chair.

Dr. Pape has broad experience in mechanical design, fatigue and failure analysis. His 
experience includes analysis and design of nuclear pressure vessel components and large 
reciprocating compressors, mechanical vibration testing and analysis, and non destructive 
testing.

With Rimkus Consulting Group, Inc., Dr. Pape consults on Vehicle accident reconstruction and 
vehicle component failure evaluation as well as design, failure, and safety evaluations of various 
personal and commercial products, systems and components, including mechanical equipment 
and machinery, plumbing components, and HVAC systems.

EDUCATION AND PROFESSIONAL ASSOCIATIONS
Ph.D. - Civil Engineering - SUNY at Buffalo, 1988 
M.S. - Civil Engineering - University of Akron, 1983 
B.S. - Civil Engineering - Clarkson University, 1980

Registered Professional Engineer - (Mechanical)
Virginia License No. 048346 
Maryland License No. 39661 
Arizona License No. 52123 
South Carolina License No. 28782 
West Virginia License No. 19236

Crash Data Retrieval Tool User Certification, Bosch - 2011 
Commercial Vehicle Event Data Recorder Downloads - 2011 
Accident Investigation I and II, Northwestern University Traffic Institute - 2011 
Accident Reconstruction II, Northwestern University Traffic Institute - 2011 
Member: American Society of Mechanical Engineers

EMPLOYMENT HISTORY

c
North Carolina License No. 037308 
Michigan License No. 6201057113 
District of Columbia License No. 906114
Massachusetts License No. 49083

2010-Present
2004-2010
1998-2004
1989-1998
1988-1989
1984-1988
1983-1984
1980-1983

Rimkus Consulting Group, Inc.
Central Michigan University 
Saginaw Valley State University 
Alfred University 
Dresser-Rand Company 
State University of New York at Buffalo 
Cornell University
Babcock and Wilcox Company0

Rimkus Consulting Group, Inc. ♦ Offices Nationwide and Abroad



© Rimkus
CONSULTING CROUP, INC.

RICHARD V. BARATTA, Ph.D., P.E. 
VICE PRESIDENT

Dr. Baratta is a 1989 graduate in Biomedical Engineering from Tulane University in New Orleans. Dr. 
Baratta’s primary areas of consulting expertise include injury causation biomechanics, accident 
reconstruction, medical device failures and intellectual property. Dr. Baratta performs biomechanical 
analysis on cases involving low-speed accidents, driver determination, falling objects, slip and falls, and 
amusement rides, and other accidental events. He has reconstructed accidents involving low-speed 
accidents, high-speed fatality collisions, pedestrian accidents, vehicle rollovers and other types of accidents. 
Dr. Baratta also provides expertise in relation to modified, high performance and racing automobiles, and 

high performance vehicle occupant protection systems and injury analysis. Dr, Baratta is fluent in English 
and Spanish and has testified in both depositions and trials in the United States and Mexico.

Dr. Baratta's prior experience has included multiple aspects of orthopedic, facial and spinal biomechanics 
and rehabilitative engineering and research. He has an extensive publication record addressing basic, 
applied, and clinical orthopedic topics and has performed collaborative research with other intramural 
departments and outside academic and industrial institutions. He has experience in the development, 
clinical implementation and writing of FDA submissions for a paraplegic ambulation device. Dr. Baratta 
continues to be involved with teaching biomechanics to orthopedic surgeons seeking recertification.

EDUCATION AND PROFESSIONAL ASSOCIATIONS

Ph.D. - Biomedical Engineering - Tulane University, 1989 
M.S. - Biomedical Engineering - Tulane University, 1986
B.S.E. - Biomedical Engineering & Mathematics, Magna Cum Laude- Tulane University, 1984 
Certified Accident Reconstructionist by the Accreditation Commission for Traffic Accident 
Reconstructionists, ACTAR #1683 
Bosch Certified Crash Data Retrieval Technician
Registered Professional Engineer, Texas license #100978, Florida #70049, Louisiana #34792, Illinois 
#062.061946, Alabama #30609-E, New York #087619, Indiana #10911206

Specialized Courses
Traffic Accident Investigation - Northwestern University Center for Public Safety, 2005 
Traffic Crash Reconstruction - Institute for Police Technology and Management, 2005 
Vehicle and Occupant Kinematics in Rollovers - Society of Automotive Engineers. 2005 
Injuries, Biomechanics and Federal Regulation - Society of Automotive Engineers, 2005 
Vehicle Frontal Crash Occupant Safety and CAE - Society of Automotive Engineers, 2007 
Crash Data Retrieval Technician Course - Bosch, 2008
Pedestrian and Bicycle Accident Investigation - Institute for Police Technology and Management,

OSHA Fatal Accidents and Prevention, Red Vector Online University, 2011

Member. Society of Automotive Engineers
Association for the Advancement of Automotive Medicine

Honors: Tau Beta Pi, Alpha Eta Mu Beta, V0|vo Award on Low Back Pain Research

EMPLOYMENT HISTORY

©

2009

Rimkus Consulting Group, Inc.
Louisiana State University School of Medicine
Tulane University School of Engineering (Gratis Appointment)

2005 - Present 
1988-2004 
1990 -1997o

Rimkus Consulting Group, Inc. ♦ Offices Nationwide and Abroad
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DAVID A. PAPE, Ph.D., P.E., CFEI

SUMMARY
Dr. Pape has over 30 years of professional mechanical engineering experience in consulting 
practice, as a tenured professor, and in manufacturing organizations. Dr. Pape has a broad 
background in mechanical design and analysis, including design of nuclear pressure vessel 
components and large reciprocating compressors, mechanical vibration testing and analysis, arid 
non-destructive testing.

Dr. Pape has conducted forensic investigations to determine the cause and origin of failures or 
incidents involving vehicle systems and components, plumbing systems arid components, material 
failures, machinery systems and consumer products. He has also evaluated industrial accident 
and safety issues and investigated vehicle collisions and reconstructed vehicular accidents. Dr. 
Pape has prepared numerous reports that document causes of failure to assist in resolving claims 
and legal disputes, and has provided deposition and trial expert testimony.

Dr. Pape's forensic investigations have included the following types of equipment, devices, and 
machinery:

Workplace injuries - Scaffolding, hummus grinder, salt spreader; saw blades, milling machines, 
automated parking system.

Appliance failures - Water leaks: Dishwashers, washing machines, refrigerators, icemakers. 
Fire cause: Dishwashers, stoves, exhaust fan, boilers, dehumidifiers.

Plumbing components - Hoses, valves, coupling nuts, Fittings, etc..

Plumbing material failures - Plastics (PVC, CPVC, ABS, PEX, etc.) Metals (copper, steel, cast 
iron, etc.).

HVAC failures (residential) - Water heaters, boilers, heat pump/AC units.

Industrial equipment failures r Cooling tower, metal recycling shredders, wood grinders, mobile 
oil derrick, turf sweeper, hydraulic lift platform.

Vehicle component failures (passenger and commercial) 
transrfiissjon/driveshafts.

Failure of sprinkler systems (wet, dry, and deluge) - Component failures (sprinkler heads), and 
sprinkler piping - CVPC, PEX, steel.

Miscellaneous failures - Pallet rack failure, boat lifts, golf cart, sump pumps.

Heavy equipment failures - Front loader boom, dump body, dump truck lifts.

Brakes, steering,
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PROFESSIONAL REGISTRATIONS & CERTIFICATIONS

Registered Professional Engineer - (Mechanical) 
Virginia License No. 048346 
Maryland License No, 39661 
Arizona License No. 52123 
South Carolina License No. 28782

North Carolina License No. 037308 
Michigan License No. 6201057113 
District of Columbia License No. 906114 
West Virginia License No. 19236

Accreditation Commission for Traffic Accident Reconstruction, ACTAR # 2535 
Crash Data Retrieval Tool User Certification, Bosch 
Commercial Vehicle Event Data Recorder Downloads 
Accident Investigation I and II, Northwestern University Traffic Institute 
Accident Reconstruction II, Northwestern University Traffic Institute
National Association of Fire Investigators, International - Certified Fire & Explosion Investigator

EDUCATION
Ph.D. r SUNY at Buffalo - Civil Engineering, concentrating in engineering mechanics, stress 
analysis, and mechanical behavior of rnaterials.
M.S. - University of Akron - Civil Engineering, concentrating in solid mechanics and stress 
analysis.
B.S. - Clarkson University - Civil Engineering, concentrating in structural design and analysis.

PROFESSIONAL MEMBERSHIP: 
American Society of Mechanical Engineers

AWARDS:
Elected to Tau Beta Pi, National Engineering Honor Society
Elected to Phi Kappa Phi, National Honor Society for Acaderfiic Excellence
Elected to Chi Epsilon, National Civil Engineering Honor Society
CMU College of Science and Technology Outstanding Teaching Award, 2007
Alfred University Krusori Award for Excellence in Teaching, Honorable Mention, 1997
Graduate Research Assistantship, SUNY at Buffalo
Graduated With Distinction, Clarkson University

PROFESSIONAL EXPERIENCE:

FORCON INTERNATIONAL - Conducts forensic investigations and provides expert witness 
testimony regarding various types of mechanical equipment and machinery including vehicles, 
consumer products, plumbing components, HVAC, compressors, and more.

RIMKUS CONSULTING GROUP, INC. - Principal Consultant - Forensic Division 
Performed vehicle accident reconstruction and vehicle component failure evaluation as well as 
design, failure, and safety evaluations of various personal arid commercial products, systerns and 
components, including mechanical equipment and machinery, plumbing components, and HVAC 
systems.
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DRESSER-RAND COMPANY * Solid Mechanics Specialist, Advanced Engineering Department 
Provided mechanical design and manufacturing support for centrifugal and reciprocating 
Compressors. Conducted failure analyses for various compressor components. Lead a corporate 
task force responsible for implementing concurrent engineering principles in the design, 
manufacturing, and engineering divisions. Wrote software and set up efficient procedures for the 
pre- arid post-processing of finite element models. Supervised and performed numerous finite 
element analyses.

BABCOCK AND WILCOX COMPANY - Stress Engineer, Components and Technology Division 
Mechanical design of components and systems for nuclear, solar, and fossil power generation 
projects. Performed stress analysis of pressure vessel components for static, dynamic, pressure 
and thermal loadings using classical calculations and finite element software. Prepared ASME 
code stress reports for each project. Developed special purpose software for company use.

VIRGINIA COMMONWEALTH UNiVERSlTY - Adjunct Faculty, Department Of Mechanical 
Engineering - Responsible for teaching EGRM 300, Mechanical Systems Design, a required junior 
level class with an enrollment of 130 students.

CENTRAL MICHIGAN UNIVERSITY - Professor of Mechanical Engineering and Chair, 
Department of Engineering and Technology

Administration of Electrical Engineering (BSEE) and Mechanical Engineering (BSME) programs, 
including course assignments and scheduling, curriculum and program development, faculty 
recruitment and mentoring, student recruitment arid advising, assessment and accreditation, and 
development of community college articulation agreements. Supervised staff of 20 full time faculty 
and approximately 20 part time instructors both at the main Mt. Pleasant campus as well as 
through an off campus program. Responsibilities include budget, course scheduling, curricular 
development, articulation agreements, program assessment, faculty recruitment, promotion, and 
tenure, and personnel administration. Recruited industrial representatives and established an 
Engineering Advisory Board.

Taught courses in Engineering Statics, Mechanics of Materials, Machine Design I and II, Senior 
Capstone Design I and II, Measurements and Instrumentation, Solid Mechanics Laboratory. 
Conduct research on vibration and modal analysis applied to damage and flaw detection, 
uncertainty quantification, stiffened plate analysis, fatigue design approaches.

SAGiNAW VALLEY STATE UNIVERSITY - Professor (with tenure) arid Chair, Department of 
Mechanical Engineering - Implemented EC2000 criteria and hosted successful ABET accreditation 
visit. Responsible for overseeing all day to day activities of the Mechanical Engineering 
Department, including budget management, lab development and equipment purchases, 
curriculum development, program assessment, course assignments and scheduling, faculty and 
staff recruitment. Provided overall coordination and administration of the interdisciplinary Master 
of Science in Technological Processes program, including scheduling classes, mariaging the
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admission system, interfacing with the graduate admissions office, coordinating with other 
Colleges, and interfacing with industry.

taught courses in Mechanics of Materials, Principles of Engineering Materials, Solid Mechanics 
Laboratory, Engineering Materials Laboratory, Manufacturing Processes and Systems, 
Engineering Statics, Finite Element Analysis, Engineering Measurements, Fracture and Fatigue 
Analysis, product design and development. Faculty advisor' to SAE Supermileage Team, 
supervising the design, fabrica tion, and testing of the high mileage vehicle. Research on nonlinear 
behavior of thin stiffened plates and finite element modeling of piezoelectric.materials.

ALFRED UNIVERSITY - Associate Professor (with tenure) and Chair, Division of Mechanical 
Engineering - Responsible for overseeing all day to day activities of the Mechanical Engineering 
Division, including budgeting, Curriculum enhancement, course assignments and scheduling, as 
well as long rahge planning. Involved in two successful ABET accreditation visits. Taught 
undergraduate and graduate courses ini Computer Aided Design, Statics, Dynamics, Mechanics 
of Materials, Solid Mechanics Laboratory, Machine Design, Mechanical Vibrations, Senior Design 
Project I, II, Advanced Mechanics of Materials, Finite Element Analysis-Introduction to Composite 
Materials, Continuum Mechanics. Faculty advisorto SAE Mini-Baja Team, supervising the design, 
fabrication, and testing of the off road vehicle. Research on computer aided engineering and 
design, particularly finite element and boundary element nipdeling of piezoelectric materials and 
devices, and in vibration and modal analysis applied to damage land flaw'detection.

STATE UNIVERSITY OF NEW YORK AT BUFFALO - Lecturer, Research Assistant, Teaching 
Assistant - Research on shape optimization problems using boundary element methods: 
Developed new boundary element method for body force problems. Taught courses in statics, 
dynamics, and numerical methods.

CORNELL UNIVERSITY - Research Assistant, Department ofTheoretical and Applied Mechanics 
Investigated cbmputer/sensor interfacing, ultrasonic wave propagation, and finite element 
solutions of eddy current problems.

SELECTED publications

* Adhikari.S., Srikantha Phani, A., and Pape, D.A., "Random Eigenvalue Problems in Structural 
Dynamics: An Experimental Investigation" Proceedings 50th AIAA/ASME/ASCE/AHS/ASC 
Structures, Structural Dynamics & Materials Conference, 4-7 May 2009, Palm Springs, CA , 
American Institute of Aeronautics and Astronautics Paper 2009-159741.

* Pape, D.A., and Adhikari, S., "A Statistical Analysis of Modal Parameters for Uncertainty 
Quantification in Structural Dynamics", Proceedings, SEM IMAC XXVI Conference, February 
2007,

* Pape, D A., arid Fox, A., "Deflection Solutions for Edge Stiffened Plates," Proceedings, 
IJME/Intertech International Conference, October 2006.
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• Pape, D. A., "Sonic Detection of Manufacturing Flaws in Ceramic Components", Chapter 22 
in Nondestructive Evaluation of Ceramics, Ceramic Transactions, Vol. 89, ed. by C.H. Schilling 
and J.N. Gray, Published by the American Ceramic Society, 1998..

• Pape, D, A., "Sonic Flaw detection", Chapter 25 in The Science of Whitewares, ed. by V:E. 
Henkes, G.Y. Onoda, W.M. Carty, Published by the American Ceramic Society, 1996.

• Pape, D. A., Carlson, W.B. and Fowler, S.A., "Design Of an Electroceramic Actuator for Control 
of Radical Saw Blade Vibration", Proceedings, 12th International Modal Analysis Conference, 
1994, pp. 1101-1106.

• Pape, D. A., "Selection of Measurement Locations for Modal Analysis", Proceedings, 12th 
International Modal Analysis Conference, 1994, pp. 34-41.

• Pape, D. A., "A Modal Analysis Approach to Flaw Detection in Ceramic Insulators", 
Proceedings, 11th International Modal Analysis Conference, 1993, pp. 35-40.

• Pape, D. A., and Banerjee, P.K. 'Treatment of Body Forces in 2D Elastostatic BEM using 
Particular integrals," January, 1988 ASME Journal of Applied Mechanics, Volume 54, No. 4, 
pp. 866-871.

. • Pape, D. A,, Henry, D.P. and Banerjee, P.K. "A New Axisymetric BEM Formulation for Body 
Forces Using Particular Integrals," May, 1987 ASCE Journal of Engineering Mechanics;
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Crockett, Stan

David Pape <dpape@forcon.com> 
Thursday, June li, 20151:03 PM 
Crockett, Stan
Re: Emailing: CCF05292015.0002

From:
Sent:
To:
Subject:

Would I be accurate if I said that the affidavit would be consistent with the 4 poihfs made in the conclusions 
section? YES

Specifically would you be comfortable adding that the conclusions were accurate to a reasonable degree of engineering 
certainty at the time of the inspection? YES

On Thu, Jun 11,2015 at 9:05 AM, <StanCrockett@.eatbn.com> wrote:

Hello Dr. Pape,

Thank you for the response, I certainly understand how busy you are.

I understand your point oh item 2 and appreciate the background information associated with the discussions with (vis. 
Bennett.

As a result of your stance, I will have a discussion with Cameron and decide what we want to do.

The only question I have is what would an affidavit that you would be willing to endorse or address, understanding your 
point regarding not offering anything that goes beyond the inspection of the seatbelt?

Would I be accurate if I said that the affidavit would be consistent With the 4 points made in the conclusions section?

Specifically would you be comfortable adding that the conclusions were accurate to a reasonable degree of engineering 
certainty at the time of the inspection?

Thanks for your consideration and I look forward to your response so that I can have a meaningful d|alOg with Cameron 
on this,

Stan

From: David Pape fmailto:dpape@forcon.coml 
Sent: Thursday, June 11, 2015 8:42 AM 
To: Crockett, Stan
Subject: Re: Emailing: CCF05292015_0002

Stan,

l

.I

mailto:dpape@forcon.com
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CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH1 VIRGINIA:

2

3 COMMONWEALTH OF VIRGINIA }
) RECORD

4 )v
> CR12-816

CAMERON PAUL CROCKETT,
Defendant.

5 )
)

6

©PY
8

9 Before Hon. Frederick B. Lowe, judge 

Virginia Beach, Virginia 

December 17* 2012

10

11 >

12

13 --oOo-

14

15

36
APPEARANCES: Commonwealth’s Attorney's Office 

(Ms. Tabitha B. Anderson and 
Ms. Kari A. Kcpnicky), attorneys 
for the Commonwealth.

17

18

3 9 Adrianne Li Bennett, P;C.
(Ms. Adrianne L. Bennett), attorneys 
for the defendant.20

23

22

23

24

25

___

Fiduciary Reporting, Inc. 
(757) 482-2729
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1 now third bite at the apple for Mr. Crockett and 

his defense counsel to present; evidence.

i.
r

2
> 3 THE COURT: Well, I think to thef to the

4 extent that the nature of the motion is that it's 

based upon after discovered evidence, 

tendency to agree, Ms. Kopnlcky, with what you’re 

And there does need to be some proffer 

as to what the alleged after discovered evidence 

is and also some argument with respect to whether 

or not the alleged after discovered evidence is, 

indeed, in fact, after discovered evidence that 

was not available to the defense at the time of

t il

5 1 have a

6i i
I

7 saying.

J e i.
± ■

i s- •9 ,• ■! ;;
10 ;

(
1 11

’• ■ ;i
■ !12

! i
13 trial. I i

t
14 All right.

3 5 MS. BENNETT: And, Your Honor, 1 had set

16 forth in my motion for a new trial three bases 

regarding an after discovered evidence argument. 

The first argument pertains to the fact

!
37r

1 ;
A .

3 8

19 that -- since I've gotten into the case and based

20 on the court's order that was entered on December

21 7th of 2012, Your Honor had ordered that 1 be

: j 22 permitted to have an expert test the seatbelt

23 mechanism of the vehicle. Ke do have a report
r.24 back from that expert. And he is here today to

25 testify. And his report is attached to the

Fiduciary Reporting, Inc. 
(757) 482-2729

T~ ~'r ‘‘

m

-C



J

SCOTUS%20Petition%20Prmt-Ready/Appendices/Appendix%20H%20Exhibit%2023Apdf

— + E3 CB Page view ! Read aloud | CD Add text | V Draw ~ ^ Highlight
-t

HJHUIL|/"g| m ’*r*

i

8V

;

i motion which was not received until the evening 

of December the 13th, which is the delay in my 

filing of my motion -- that, in fact, the

N
2

; i
3 ;

;
4 seatbelt mechanism was in use at the time of the

l.

5 accident.

6 THE COURT: I think, having read the• 1
:

7 which you’ve filed as an exhibit to yourreport,

8 mot; i on

i9 MS. BENNETT: Yes, sir.
: <

•j
t

10 if 1 recall the exactTHE COURT:

;language used in the report, the individual who11
;

12 did this testing, T believe, said that what he
■ :13 discovered suggests that the seatbelt was in use.

14 Is that essentially where we are?

MS. BENNETT:IS Well, what I have lrom his

36 conclusions is that one section of the driver's

17 seatbelt when he had cupping. This cupping was 

consistent with loading from occupant forces18

19 during the collision. And it does say, And 

suggested that the seatbelt was being worn by the 

driver at the time of the collision.

20

21

22 The order that was entered on December the■-1*

23 7th of 2032 did identify Dr. Pape as an expert.

24 And that order was entered without objection to
t

25 that portion of the that statement within the(
\I >*» k»j

)hi m
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I
i

1 order.

2 And, Your Honor, 3 guess I attached the
i

3 report so the court could see the direction that
•t < we were going in. But I submit to the court thai
i

5 he's going to very easily be qualified as ani
i 6 expert, if he hasn't already. My argument isi

7 that he has already by virtue of that order. And

B he will be able to state very emphatically ana 

clearly that that cupping on the lap belt isf 9t

; 3 0 consistent to a reasonable degree of engineering 

certainty that it was a significant collision11
Ir 12 that resulted in that cupping and that there is 

absolutely no other way that that cupping would 

have occurred on that lap belt but for someone

t
13I

14

10 being beited in that seatbelt at the time of theI

16 col1ision. A minor fender bender is not going to 

result in that type of cupping.
I

17 It’s going to 

have to be a significant collision that, in

i(
I 18

< 19 essence, results in a total a total
‘

i 20 destruction of the vehicle. it is that

21 significant and that clear. And that's what 1
j

22 anticipate his testimony to be based on

23 conversations that I've had with him as a resulti

2 A of. the report that he prepared for me. That's

25 significant evidence in this case.

JT^icfuc as tv J nn T n f*

Hi ^ HI ^ £}



%
AFFIDAVIT

I, Adrianne L. Bennett, Esquire, hereby state as follows:

1. I was retained during the summer of 2012 to represent Cameron Crockett with 

regard to criminal matters that were pending jn the Circuit Court for the City of Virginia 

Beach. Mr. Crockett had previously been found guifty by a jury with respect to these 

offenses in February 2012. The scope of my representation of Mr. Crockett included 

filing arid arguing a Motion for a New Trial. An order substituting me as counsel for 

Andrew Sacks,. Esquire was entered by the Virginia Beach' Circuit Court iri August of 

2012.

2. From the inception of my representation of Mr. Crockett , and during the course of my 

preparation for a Motion for a New Trial, it was my understanding that employing an 

expert to inspect the driver’s side seatbelt mechanism of the Honda Accord had long 

been an express objective of Mr. Crockett. Communication with Mr. Sacks was 

challenging; however, I made an effort to discuss with him why he had not had the 

driver’s side seatbelt mechanism iri the Honda Accord (the vehicle in which Mr. Crockett 

was found) tested prior to the trial. I did not receive a response to this inquiry. I have 

never ascertained a reason, strategic or otherwise, why he failed to have the seatbelt 

mechanism tested. After throughly reviewing the file and speaking with the accident 

reconstruction expert that Mr. Sacks had hired for trial, I came to understand that Mr. 

Crockett and Others involved in the case had implored Mr. Sack’s to have the driver's

side seatbelt mechanism tested iri the Honda Accord prior to trial.

3. Mr. Crockett and I later engaged Dr. David Pape to perform the seatbelt examination



*0

on the driver’s side seatbelt mechanism of the Honda Accord. Dr. Pape verbally stated 

to me that the “cupping’’ seen on the Honda Accord’s drivers side seatbelt could only 

have occurred if the seat belt were worn during a high impact collision of such a nature 

as to result in the total loss of the vehicle. Therefore, excluding any other possible 

collisions that this same vehicle could have been involved in prior to the accident on 

December 28,2009.

4. An additional basis for Mr. Crockett's Motion for New Trial was a Brady Motion. I 

regrettably and inadvertently failed to properly preserve Mr. Crockett’s Brady Motion. I 

continue to believe in the validity of said motion and fully intended on advancing it on 

behalf of Mr. Crockett.

COMMONWEALTH OF VIRGINIA 
CITY OF VIRGINIA BEACH , to-wit:

BEFORE ME, the undersigned Notary Public, personally appeared Adnanne L.Bennett, 
and makes her statement and affidavit upon oath and affirmation and belief and 
personal knowledge that the following matters, facts, and things set forth are true and 
correct to the best of her knowledge

I declare under penalty of perjury under the laws of the Commonwealth of Virginia that 
th^pregoing is true and gprrect.

1y±U
Given under my hand this /^^~dav of

AifXXU vT
Adnanne L. Bennett

2016.

My-Commission Expires:

U
Notary PuJOvut KING BENNETT 

Notary Public 
Commonwealth of Virgi.nh 

“0 emission Empires July 31.2016 
Commission IDS 7218493

■ "Vs-'y ■

^____
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AFFIDAVIT OF RONALD E. KIRK - Research Engineers, Inc.

1. I, Ronald E. Kirk, am a consulting engineer specializing in the analysis and 
reconstruction of motor vehicle collisions, which 1 have been doing for over 45 
years. I am presently employed as Senior Engineer and President of Research 
Engineers, Inc., in Raleigh, North Carolina.

2. In the year 2011,1 was requested by Mr. Andrew Sacks, trial attorney for the 
defendant, Cameron Crockett, to consult on Mr. Crockett’s DUI Involuntary 
Manslaughter case. In February of that year, I performed an inspection of the 
accident vehicle in the police impound lot and also examined the site Of the 
accident. As part of my preparation, 1 also reviewed various Case documents.

3. While I was engaged in the Crockett matter, and after I viewed the vehicle and 
the accident site, I expressed my recommendation that the driver’s side seat 
belt in the accident Vehicle should be examined and analyzed for signs of use 
during the collision. I expressed this recommendation to Mr. Sacks, along with 
the recommendation that a biomechanical expert be consulted regarding 
occupant kinematics. The purpose of these recommendations was to acquire an 
expert determination regarding whether Mr. Crockett was driving the vehicle at 
the time of the crash.

4. 1 am confident, to a reasonable degree of engineering certainty, that Mr. 
Crockett could not have been found where he was by the first witness to 
respond to the accident if he had been the belted driver. Although this opinion 
appears self-evident, I believe that I specifically expressed this opinion to Mr. 
Sacks.

5. I advised Mr. Sacks that if one were to remove the roof of the accident vehicle, 
clear the debris therein, and photograph the vehicle from above, this 
perspective would likely assist in explaining occupant kinematics and would 
help to determine and to explain whether Mr. Crockett was driving the vehicle.

6. I attest that all of the information in this statement is true and correct to the best 
of my recollection and knowledge.

tKrJ I CoDate 2- ^Signature

Page lpf2
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___, Ronald E. KirkOn this as. day of. 
appeared before me and asserted that the above information is true and correct to the 

best of his recollection and knowledge.

i a.c\u
S'.

Notary Name

V-V-Notary Signature -WifU- Datea
*555 >«0'rs*v 

=•«* ruvc.it' s**
■'s.
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RESEARCH ENGINEERS. INC. Consulting Engineers A Testing Laboratories

Phone (819) 781-7730 
Wx (819) /M-2243

8821 Midway-West Road 
Raleigh, North Carolina 27617

Post Office Box 90428 
Raleigh, North Carolina 27675-0428

RESUME
or

RONALD E. KIRK, P.E.

PROFESSIONAL EXPERIENCE

1971 TO DATE Senior Engineer, Vice President (1972 — 2000) and President (2000-Present), Research Engineers, 
Inc., Raleigh, North Carolina. Technical duties: Investigations and reconstructions of motor vehicle collisions, 
including computer-aided analyses, simulations and animations; highway and traffic engineering; evaluations of 
vehicle and roadway defects; expert witness testimony. Approximately 5000 collisions reconstructed in 
approximately 40 states.

1060 TO 1971 Employee of and consultant to Research Triangle Institute, Research Triangle Parle, North Carolina, 
as Engineer on highway safety research studies. Primary involvement in U.S. Department of Transportation- 
sponsored project entitled "Multidisciplinary AccidentInvestigation in North Carolina" (in-depth muhidiscipUnaiy 
investigations of motor vehicle collisions).

EDUCATION

Master of Civil Engineering Degree, North Carolina State University, Raleigh, North Carolina, 1973.
Engineer Officer Basic Course, United States Army Engineer School, Fort Belvoir, Virginia, 1072.
Bachelor of Science Degree, Civil Engineering, North Carolina State University, Raleigh, North Carolina, 1969. 
Attendance at numerous seminars over 40-year career which have focused On the analysis and reconstruction of 
motor vehicle collisions.

REGISTRATIONS

Professional Engineer, States of North Carolina, Alabama, Georgia, Kentucky, Mississippi, South Carolina, and 
Tennessee.

MILITARY

Commissioned as Second Lieutenant, United States Army Corps of Engineers, 1969. Discharged as f^pta™. June 
1977.

PROFESSIONAL SOCIETIES

American Society for Testing and Materials (Past Committee Memberships: E17-Traveled Surface Characteristics 
(Skid Resistance); E40-Technical Aspects of Product Liability Litigation) (not current)

American Society of Civil Engineers
institute of Transportation Engineers (Past Committee Membership: 4M-17-Driver Characteristics Affecting 
Design and Operations)
National Association of Professional Accident Reconstruction Specialists 
Society of Automotive Engineers 
Texas Association of Accident RecortsmictlonlEis 
Transportation Research Board

90t>eZ8i6I6 Zt>:90 U0Z/SZ/Q0ISAZ0 39Vd
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RESEARCH ENGINEERS. INC. Consulting Engineers & Testing Laboratories

Phone (819) 781-7730 
fax (919) / 62-2243

8821 Mitfrvay-West Road 
Raleigh, North CaraSna 2/81/

Post Office Box 90428 
Raleigh, North Carolina 27675-0428

Narrative of Ronald E. Kirk

Mr. Kirk is a consulting engineer specializing in the analysis and reconstruction of motor vehicle 
collisions, which he has done for the past 41 years (since June 1969). He Is employed as Senior Engineer 
and President of Research Engineers, lac. in Raleigh, North Carolina.

Mr. Kirk received his Bachelor of Science degree m Civil Engineering from North Carolina State 
University in 1969 and at that time became a staff member of the Research Triangle Institute in the 
Research Triangle Park near Raleigh, North Carolina, where his professional career as an Accident 
Reconstructionist began. He was a member of one of the ten initial highway accident investigation teams 
sponsored by the National Highway Safety Bureau (today’s National Highway Traffic Safety 
Administration) of the U.S. Department of Transportation. As a member of the team, he responded to 
hundreds of highway collisions, often arriving on-scene prior to police and rescue units. A number of 
these collisions were chosen for in-depth analysis and reporting to fee U.S. Department of Transportation. 
Hie roles of driveis, vehicles and roadways were studied in fee pre-crash, at-crash and post-crash phases.

In 1972, Mr. Kirk became a fell-time employee of Research Engineers, Inc. in Raleigh, North 
Carolina, where he has continued until the present time his profession of investigating and reconstructing 
highway collisions for clients associated wife the legal, insurance, highway transportation and 
governmental sectors.

Mr. Kirk Is a Registered Professional Engineer in several states and has been certified as an 
Accident Reoonstructlonist He is a member of a number of professional societies including fee 
American Society of Civil Engineers, fee Institute of Transportation Engineers, fee Transportation 
Research Board, fee Society of Automotive Engineers, fee Texas Association of Accident 
Reconstructionists, and the National Association of Professional Accident Reconstructionist Specialists.

In addition to his Bachelor of Science degree, Mr. Kirk received his Master of Civil Engineering 
degree from North Carolina State University in 1973. Over his 41-year career, he has received training 
in the analysis of collisions at numerous schools and seminars, including those sponsored by fee Society 
of Automotive Engineers, Association for fee Advancement of Automotive Medicine, Institute for Police 
Technology and Management, University of Michigan Transportation Research Center, Research 
Triangle Institute, Arkansas State University, Texas A&M University, University of Wisconsin, 
Transportation Research Board and a number of crash-related professional associations.

Over fee past 41 years, Mr. Kirk has analyzed approximately 5000 collisions in approximately 40 
states and several foreign countries. To those who request his services, he provides assistance by 
studying fee evidence and by applying scientific principles to answer questions regarding how and why a 
collision occurred. Typical issues addressed by Mr. Kirk include vehicle speeds, impact severity (for 
example, delta-v and principal direction of force), location of fee point of impact on fee roadway, vehicle 
positions at impact, pre-crash vehicle paths, collision avoidance possibilities, vehicle and highway 
defects, human factors, visibility and driver responsibility. Mr. Kirk has testified at trials in fee State and 
Federal Courts of 17 states. Historically, he has been retained approximately equally by plaintiffs and 
defendants in civil matters and has testified at trial in approximately five percent of the matters he has 
analyzed.
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In The Matter Of:
Cameron Paul Crockett v. Harold W. Clarke

^ V ~t\S Cl>r,Si.<3

^6Commonwealth of Virginia 
From the City of Virginia Beach 
Before the Supreme court of Virginia 
Deposed in the City of Virginia Beach

CV c'

AFFIDAVIT OF ROBERT F. BAGNELL

I, Robert F. Bagnell, have over thirty-three years of experience in law 

enforcement with twenty years of experience specifically in the area of criminal 
investigation, crime/crash scene investigation, and forensic analysis. I served on the 

Portsmouth Police Department, Criminal Investigations Division, and Forensic Service 

Unit for fifteen years. While assigned to the Forensic Service Unit, I held various 

supervisory positions, including but riot lirhited to: Supervisor of the Laboratory Section- 

Manager of the Field Evidence Technician Program (the Field Evidence Technician 

program I developed and implemented has now been implemented in three other police 

departments), Police Instruction- Primary Field Evidence Technician Instructor and Field 

Training Officer for the Forensic Service Unit, Field Evidence Technicians as well as the 

Training Officer for the Portsmouth Police Traffic Unit. I was assigned additional duties 

as the investigator of major traffic incidents arid crash scenes. I was responsible for the 

initial crash scene investigation instruction to the traffic unit (unit was reestablished 

during 1996). An additional collateral duty, I served as the training officer for the Sexual 
Assault Nurse Examiner (SANE Nurse) program in the Tidewater area (Maryview 

Hospital, Children’s Hospital of the Kings Daughters, and the Naval Hospital in 

Portsrriouth, Virginia.

1.

I am a Virginia Department of Criminal Justice (DCJS) certified Law Enforcement 
instructor, as well as being designated (DCJS) as a "Subject Matter Expert’’ in subjects 

pertaining to forensics, crime scene investigation, evidence procedures* and crime 

scene/forensic photography, I am the author of the Crime Scene Training Manual
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currently in use at the Hampton Roads Regional Criminal Justice Academy. 
Additionally, I authored and implemented the following manuals: "The Laboratory 

Manual”; the "Field Evidence Technician Training Manual”; and the “Forensic Service 

Unit Standard Operating Procedures Manual—all manuals met both the Virginia 

Department of Criminal Justice (DCJS) standards and the Commission Of Accreditation 

of Law Enforcement Agencies (CALEA) standards. While in the United States Military, I 
was a Law Enforcement Officer and held positions of increased responsibility, including: 
Police Watch Commander, Senior/Supervisory Investigator, Chief of Investigations, 
Police Operations Chief and Chief of Police. I was a military instructor, law enforcement 
programs instructor and master training specialist. I have been a guest lecturer at 
Tidewater Community College and Old Dominion University. I am a member of 
numerous law enforcement associations, including: Virginia Homicide Investigators 

Association, Virginia Forensic Science Academy Alumni Association, and the Virginia 

Law Enforcement Trainers Association. I am a member Of the following professional 
organizations: the American College of Forensic Examiners Institute; the Association of 
Crime Scene Investigators, Trainers, and Consultants; the Forensic Expert Witness 

Association; the Association of Crime Scene Reconstruction; and the Association of 
Accident Investigators and Crash Scene Reconstruction.

I have been certified as ah expert witness in the following areas: Crime Scene 

Management; Firearms; Police Training; Crime Scene Investigation; Investigation of 
Vehicle Crash Scenes; Forensic Photography; Recovery and Preservation of Evidence 

as well as Recovery and Preservation of Latent Fingerprints (laboratory and in the field) 
and other impression evidence. I have testified as an expert witness in the following 

tribunals; Military Court Martials; Norfolk, Virginia Federal District Court; Portsmouth, 
Virginia Circuit Court, General District Court, and Juvenile and Domestic Relations 

Court; Norfolk, Virginia Circuit Court; Virginia Beach, Virginia Circuit Court; and the 

Ninth Judicial Circuit of Florida (traffic accident and crash scene reconstruction).

2. Between March and April of 2009, Mr. Alan Conker first asked me if I could 

possibly assist him with a suspicious case out of Virginia Beach. Mr. Donker and I used 

to serve together oh the Portsmouth Police force, and he had been hired as a private 

investigator for what I later learned was the Cameron Crockett case. I told Mr. Donker I
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would be happy to help him; but as it turned out, I did not hear from Mr. Donker again 

for months. I did not officially become involved in the Crockett matter until November of 
2010, when I went to view the accident vehicle at the Virginia Beach Police impound lot 
with Mr. Crockett, Ms. Crockett, and Mr. Crockett’s attorney, Mr. Andrew Sacks.

3. I studied the case following my inspection of the vehicle (which was visual 
only), and started to discuss the case with Mr. Crockett, Mr. Crockett’s mother, Mr. 
Donker, and Mr. Sacks. I was able to identify where the Virginia Beach Police 

Department (VBPD) had committed a number of violations of clearly established 

statewide Department of Criminal Justice Services (DCJS) standards as well as 

nationwide Commission on Accreditation for Law Enforcement Agencies (CALEA) 
standards with respect to their investigation of the Crockett case. The police did not 
follow the “Best Practices” from the United States Department of Justice’s National 
Institute of Justice (NIJ) and (to a much lesser extent) the Bureau of Justice Assistance 

(BJA). In addition, my perspective as a former serious crash investigator came to bear 
heavily on my role as a part of the Crockett defense team, and I counseled Mr. 
Crockett’s attorney regarding a variety of-investigative steps I believed were necessary 

to the proper development of Mr. Crockett’s defense, When I arrived at the impound lot 
(where the accident vehicle was being held) to begin an investigation, I was denied full 
access to the vehicle by the Virginia Beach Police Department. I was forbidden to even 

touch the car. Mr. Sacks was present and I advised him of this problem immediately so 

he could correct this situation. I visited the vehicle on four separate occasions, 
continually denied proper access to the vehicle.

After reviewing the files of the Virginia Beach Police Department (accident 
reports and crash investigation records), it was clear that they neglected to do an 

appropriate and comprehensive mechanical inspection of the vehicle. As such, I 
advised Mr. Sacks on numerous occasions to seek a court order or some other remedy 

to broaden my access, and to allow experts in the engineering field to examine, the 

vehicle. I specifically warned him that, absent freer access, we would be unable to 

inspect the vehicle for possible mechanical problems. To this day, because of Mr. 
Sacks’ inaction with respect to removing unreasonable restrictions on our access to the
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vehicle, we do not know if some mechanical problem occurred that actually caused or 
contributed to the accident

I wds advised from the beginning of my involvement in this case that Mr. 
Crockett’s defense was essentially one of third party culpability and not necessarily one 

having to do with causation of the accident. I still believed a proper investigation of the 

accident mandated that we attempt to discover if any mechanical fault might have 

caused the driver to lose control. The possibilities of mechanical failure are wide- 
ranging. I discussed these problems with Mr. Sacks and informed him of my belief that 
the necessity of the mechanical inspection by the defense was heightened by the fact 
that the police did not do this themselves. I believed then, as I believe now, that this is 

very important and should have been adequately developed prior to trial.

Since Mr. Crockett’s conviction, I have learned that the Virginia Beach Police 

Department attempted, but apparently failed, to download the contents of the "black 

box” from the accident vehicle. To the best of my knowledge, this fact was never 
disclosed to the defense team prior to either of Mr. Crockett’s trials: The fact that police 

did not disclose to the defense its failed attempt to download this information from the 

"black box" is discoverable and has possible exculpatory ramifications1. During pretrial 
preparations, Mr. Crockett’s mother expressed a strong desire to have the black box 

examined. I echoed this concept to Mr. Sacks but he disregarded this input. I did not 
know at the time I gave Mr. Sacks this idea that the police had failed in an attempt to 

download the information from the box. This box was and still is of importance to the 

defense, as a more qualified specialist might have beep (or still be) able to successfully 

download the box’s data and discovery exculpatory evidence. I do not know if the 

“black box" is still maintained by the Virginia Beach Police Department and/or is 

available for examination.

4. One of the most readily apparent issues with this case was that of the 

preservation status of the driver's side airbag from the accident vehicle. As the case

1 This issue raises a number of questions How was the download conducted? Was in done "in-house” 
by the police? Were experts from Honda Corporation (USA) or other court-recognized experts 
consulted? Also, was there any risk assessment conducted to determine if the proposed download, if 
unsuccessful, might render future attempts via experts moot?
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progressed, because of the potential exculpatory value of the airbag, this was an issue I 
frequently pressed Mr. Sacks to thoroughly investigate.

During my first visit to the impound lot to see the vehicle on November 29th, 
2010, I noticed that the driver’s side airbag had deployed and had been subsequently 

removed from the steering wheel. I inquired of Officer Thomas Kellogg, who was my 

escort at the time and the lead investigator on the Crockett case, if he was aware of the 

whereabouts of the airbag. Officer Kellogg simply shrugged in response to this 

question. I pressed him some more and asked if the medics had removed the airbag 

while making entry into the vehicle to attend to the front-seat passenger, and he replied, 
“Uh-huh", which I interpreted to be an affirmative. I would later (earn from Officer Walter 
Wallace on a subsequent visit to the impound lot on February 18th, 2011, that it was not 
the medics who had cut the airbag, but rather that it was VBPD forensic personnel who 

had seized it. Even before I received this contradictory information from Officer 
Wallace, I had become suspicious of this matter because of Mr. Kellogg’s evasive 

demeanor and because Mr. Crockett and his team had never told me about there being 

an airbag in evidence whatsoever. Also, the airbag was not delineated on the initial 
Virginia Beach Police Department’s chain'of custody receipt that was provided to the 

defense. That Mr. Wallace’s explanation differed significantly from Mr. Kellogg's only 

heightened my suspicions about what may have become of the airbag. The defense 

team had not been apprised of the seizure of the airbag until the defense itself 
requested the voucher for it. The airbag is a clean, textured material, highly conducive 

for recovering DNA. Police could have obtained a court order or warrant to obtain Mr. 
Crockett’s DNA to compare to DNA on the airbag itself. Additionally, the police could 

have asked Mr, Crockett for a DNA sample.

Starting from the very first closed strategy session I participated in with Mr. 
Crockett and Mr. Sacks, I impressed the importance of investigating the airbag issue. 
Because a driver in a serious motor vehicle accident Will impact with the airbag as it 
deploys during the collision, and because such impact leads to the deposit of the 

driver’s blood, sweat, saliva, hair, and skin cells onto the surface of the airbag, the 

airbag is widely considered as “smoking gun’’-unique characteristic evidence in a case 

where the identity of the driver is in dispute. Also, particulate matter from the airbag
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itself can and usually does deposit onto the Clothing and the person of the driver. For 
example, because the driver’s side airbag is Coated with starch-like or talcum powder- 
like substance at the factory to prevent its neoprene lining from sticking together during 

storage, the presence Of either on a person or his Clothing is highly indicative of contact 
with the airbag. Moreover, because hot nitrogen gas (600-700 degrees Fahrenheit) can 

escape from the airbag as it inflates, the driver’s skin and/or Clothing is often burned as 

a result of an impact with the airbag. For these reasons, the preservation of the driver's 

side airbag, in conjunction with proper documentation of the other indicia of airbag 

impact described above, is quite rightfully at the forefront of any proper investigation into 

a serious motor vehicle accident. To my knowledge, Mr. Crockett had sustained no 

Injuries consistent with an airbag impact. The police failed to presen/e the clothing Worn 

by Mr. Crockett on the night of the accident. Neither did they document via photographs 

the clothing Or Mr. Crockett’s person. This required me to ask for an adequate 

investigation of what became of the airbag.

Ultimately, it took multiple requests from me as Well as from Mr. Crockett and his 

mother for Mr. Sacks to take any action at all on the airbag investigation. When he 

finally began to motion in January of 20'12 for answers to the questions bearing oh when 

the airbag was taken, who exactly removed it from the vehicle (seizing it as evidence), 
and what, if any, testing was performed on it, I remember asking why the prosecuting 

attorneys seemed reluctant to cooperate. It Was not until roughly a week before Mr. 
Crockett’s second, trial in February of 2012 that we first received the evidence voucher 
for the airbag. In a meeting with Mr. Crockett, Ms. Crockett, Mr. Sacks, and Mr. Donker 
following receipt of the voucher, I recall comparing the voucher number on the airbag, 
which was purportedly produced on February 12, 2009, to the voucher on a marijuana 

smoking device taken from Mr. Crockett's vehicle on December 28th, 2008 (the night of 
the accident). I recall observing the vast discrepancy in these numbers, which in my 

experience are supposed to be sequential according to when they Were placed into 

evidence (the marijuana smoking device was numbered “A055972”, and the airbag was 

numbered “A120318”). It appeared to m6 that the numbers were so improbably far 
apart from one another for the brief period of time that had ostensibly passed between 

when the two were deposited into evidence that the airbag voucher might have been 

doctored in some way. Specifically, When faking into account the history of elusive
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behavior on the part of police and prosecutors in the context of the defense's inquiries 

about the airbag, I believed it to be plausible that the voucher had been doctored to 

mask some unacceptable evidentiary practice or another. I put Mr. Sacks on notice of 
this issue immediately but he took no action on it and did not appear interested in this 

perspective—which made little sense to me.

Also, when the prosecution finally answered some of our questions about the 

airbag, I warned Mr. Sacks that their answers were suspiciously nebulous and required 

clarification. In particular, around the same time we received the airbag voucher, the 

prosecution made a very vague oral representation to the defense that the airbag had 

ultimately been determined to be "not productively testable”. Though it was never 
explicitly stated either orally or in writing, the prosecution seemed to imply that this was 

because the airbag had been left exposed, prior to its seizure, to the elements while the 

vehicle was left out in the open in the impound lot. Mr. Crockett and I both pressed Mr. 
Sacks to find out who made that determination and the scientific grounds upon which 

such determination was made. The answers to these questions could be of critical 
exculpatory value to Mr. Crockett because they hinge on the integrity of the police 

investigation with respect to their handling Of perhaps the most important piece of 
evidence in this case. Mr. Sacks proceeded to trial With these questions unanswered. 
These questions remain unanswered to this day.

Overall, I often found myself very frustrated with Mr. Sacks’ inaction on this issue. 
I firmly believe that this evidence, had it been more thoroughly investigated and more 

properly developed, could have produced highly valuable information and could have 

likely been used on Mr. Crockett’s behalf.

5. Another evidentiary issue that almost immediately presented itself to me as 

critical to this case was that of the driver’s side seatbelt. Specifically, determining 

whether it was in use at the time of the collision became a pivotal question I felt the 

defense had to answer right away; this, I determined to be critical due to not having the 

airbag. I impressed the importance of this issue upon Mr. Sacks. I conveyed to him my 

belief that, particularly in the absence of answers from the Commonwealth on the airbag 

issue, the seatbelt, which, with specific access motions could have been made readily
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available to the defense, was of potentially exculpatory value to Mr, Crockett's claim that 
he was not the driver of his car on the occasion in question. The necessity of this 

investigation was magnified by the fact that evidence available to the defense indicated 

that, while the driver’s seatbelt appeared to have been in use during the collision, Mr. 
Crockett was almost certainly hot belted at the time of the crash However, despite the 

stress I placed on this issue with Mr. Sacks, he never secured an expert to determine if 
the seatbelt was engaged during the collision.

I first began urging Mr. Sacks to have the Seatbelt examined from just about the
very outset of my involvement in the case (no later than around the time of my second
meeting with Mr. Sacks). As soon as I became aware of the fact that Mr. Crockett was
found initially unconscious in the back seat / fear deck of the vehicle with no seatbelt on
or around him by the first person to respond to the scene, it immediately occurred to me
that this positioning, following what was a sideways impact, was highly inconsistent with
his having allegedly been the belted driver—which was what the police had contended
all along, as evidenced by post-accident press releases and by Mr. Kellogg’s crash
report. Then, I became aware that Mr. Crockett had sustained no injuries whatsoever
consistent with having been seatbelted in a crash of this magnitude. I know to expect a
belted driver to sustain some significant and / or at least superficial injuries where the
belt had been in Contact with its wearer at the time of such a severe collision. I
concluded very early on that Mr. Crockett was definitely not belted at the time of the
crash; and because this conclusion was completely at odds with the evidence available
suggesting the driver’s side seatbelt was in use2, I was convinced that an expert’s

. ?

examination of the seatbelt would have proven exculpatory. My belief that the seatbelt 
should have been tested was bolstered by other evidence available to the defense team 

tending to show that Mr. Crockett was not the driver, such as his lack of airbag or 
seatbelt injuries, This was supported by Mr. Crockett'S hospital medical records and 

several witness statements and court testimonies. Expert evidence that the driver’s

2 Apart from the record evidence suggesting that the driver's side seatbelt was in use during the collision, 
I also personally noticed what appeared to be signs of stress on the seatbelt ori the occasions in which I 
inspected the vehicle. While I am hot qualified to definitively determine whether the belt was in use—for 
such a scientific determination goes beyond even specialized police training and is more appropriately the 
realm of biomechanical or biomedical engineers—my years of experience in serious accident 
investigations have provided me with more than enough insight to be able to preliminarily detect possible 
sighs of use, as I did here.
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sfeatbelt was indeed in use in this case would have been exculpatory as to effectively 

eliminate Mr. Crockett from consideration as the suspected driver.

I continued to advise the attorney throughout the course of my involvement in the 

case about the necessity of an expert examination of the seatbelt, especially in the 

absence of any concrete knowledge of the status of the airbag. Also throughout this 

period of time, i frequently relayed this same opinion’to Mr. Donker, who concurred with 

me and supported my position whenever he was present as I would discuss the matter 
in person with Mr. Sacks.

Mr. and Ms. Crockett Were themselves adamant about having the seatbelt 
examined. In my presence, they both expressed to Mr. Sacks their desire to have the 

seatbelt examined by ah expert. They also supported me whenever I spoke up on this 

matter at meetings with Mr. Sacks. They both also Urged me in private to be even more 

forceful with Mr. Sacks on this issue. I personally perceived that this was one of, if not 
the, most important tasks Mr. Crockett wanted Mr. Sacks to carry out on his behalf.

I was supported by another expert, Mr. Ron Kirk of Research Engineers, Inc., in 

my advice on haying the seatbelt examined, Mr, Sacks brought Mr. Kirk in to observe 

the vehicle in February of 2011. Mr. Donker and I accompanied Mr. Kirk to the impound 

lot when he went to see the vehicle. While there, I witnessed Mr. Kirk photograph the 

vehicle, perform a general inspection3, and study the vehicle with respect to theories on 

occupant kinematics in this particular accident. At one point during his inspection, Mr. 
Kirk began to ask questions after we departed the impound lot about the driver's side 

airbag similar to those I myself had asked Mr. Sacks to investigate. I told Mr. Kirk about 
our problems in getting answers from the Commonwealth about the; preservation status 

of the airbag, and I voiced my opinion to Mr. Kirk about having the Seatbelt examined in

3 Oh every occasion ! visited the vehicle^—including the Visit with Mr. Kirk—the police disallowed us from 
touching anything inside of the vehicle. Because this limitation undermined the defense's ability to 
meaningfully inspect the vehicle, I immediately advised Mr. Sacks after my first vehicle view on November 
29, 2010 of this obstruction and asked him to remedy the situation. 1 would go on to visit the vehicle a 
total Of four times, but Mr. Sacks never,did anything to expand our access to the vehicle despite the fact 
that I frequently advised him, that expanded, access was necessary to jperfofm thorough inspections. Mr. 
Kirk and I discussed this on February 18th, 2011 during his visit and he agreed that the constraints 
needed to be fitted. Mr. Kirk told me he would discuss the matter with Mr. Sacks after he finished his 
work. I also discussed these same concerns with Mr, Donker, who assured me he would bring the issue 
to Mr. Sacks' attention as well. Mr. Donker later told me that he and Mr. Kirk did in fact discuss this with 
Mr. Sacks.
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light of the absence of ariy information on the airbag. Mr. Kirk, who was familiar with the 

same evidence I had reviewed tending to show that the driver's seatbelt was in use 

during the collision but that Mr. Crockett was not belted, was very supportive of this idea 

and agreed with me that it should be tested.. After Mr. Kirk left, I spoke with. Mr. Dbnker 
about Mr. Kirk’s support of the prospective seatbelt examination. I made Mr. Sacks 

aware of Mr. Kirk's concurrence with me on this point very shortly after Mr. Kirk's visit.

Mr. Crockett later obtained new counsel and renewed his efforts to have the 

seatbelt examined. Upon the request of his new attorney Ms. Adrianne Bennett, I 
provided Mr, Crockett with the names and contact information of a number of local 
experts who could perform the seatbelt examination. Ms.! Bennett engaged Dr. David 

Pape of Rimkus Consulting Group Shortly thereafter and he would go on to determine 

that the driver’s seatbelt was indeed in use at the time of the crash—confirming what I 
believed all along.

Mr. Sacks never provided me with any explanation as to why he never Sought 
such an inspection. I believe Mr. Sacks should have made the seatbelt examination an 

absolute top priority in his defense of Mr. Crockett. I find that the seatbelt evidence, 
when placed into the context of all the other evidence available in this case, supports 

the position that Mr. Crockett could not have been the driver. I cannot stress enough 

just hoW important I felt the seatbelt evidence was to Mr. Crockett’s defense at the time 

of my involvement in the case.

6. I was brought in to this case as an expert in crime / crash scene investigation, 
to include but not limited to: seizure of evidence; establishing and maintaining custody 

Of evidence; arid preserving evidence for scientific forensic analysis as well as 

determining What scientific -forensic analysis might need to be done. I perceived 

throughout my involvement in this case that the Virginia Bleach Police Department did 

not meet Department of Criminal Justice Services (DjCJS) and Commission oh 

Accreditation for Law Enforcement Agencies (GALEA) Standards in this investigation 

and were also in direct violation of the Virginia Beach Police Department’s own standard 

operating procedures. The investigation Was marred by improper evidence recovery 

and preservation procedures. There were also poor crime scene / crash scene
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investigation and poor follow-up investigation methods. As a result of these 

inadequacies and discrepancies coupled with the lack of thoroughness on the part of 
the police, and because discrediting the police investigation played a key role within Mr. 
Crockett’s defense strategy, the defense team agreed that I would testify as an expert 
on these matters in Mr. Crockett’s second trial. ) understood that my testimony could be 

used to discredit the police investigation by demonstrating what was not conducted in 

accordance with standard, as well as Virginia Beach Police, policy. We agreed that I 
would discuss proper policy and procedure with respect to investigations and evidence 

handling / recovery and that, in contrasting these methods with those employed by the 

police in this case, I would offer ah expert opinion that the police had violated a number 
of statewide DCJS as well as nationwide CALEA standards in these areas.

In preparation for my testimony, Mr. Crockett, Mr. Sacks, Mr. Donker, and myseif 
all met various times leading up to the second trial and held strategy sessions in which 

the thrust of my testimony was discussed. Additionally, I met one-omone with Mr. 
Sacks for four hours oh the Sunday before the start Of the second trial, at which time Mr. 
Sacks and I discussed the specific substance of my expert testimony at length. Mr. 
Sacks and i agreed I would testify in detail about the long list of investigative failures in 

this case, including the following focal points:

6(A): The Virginia Beach Police neglected the most rudimentary tenets of 
"Basic Police 101” in essentially assuming Mr. Crockett Was the driver despite 

the existence of various pieces of evidence available at the scene that, at the 

very least, should have engendered some significant doubt as to who the driver 
was. for example, police apparently ignored;

6(A)(1): Witnesses who found Mr. Crockett in the back seat arid rear 
window area of the Vehicle,. Also, when medics arrived,
Mr. Crockett was taken Out of the rear Windshield of the car.

6(A)(2): The fact that both the driver’s side of the: vehicle as well as the 

rear right quarter panel Of the vehicle were intact.

6(A)(3): The fact that, because the driver’s side window had been rolled 

down, mud had sprayed up onto the driver’s seat While the
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vehicle was sliding—but Mr. Crockett had no mud on his 

clothing or on his person.

The fact that a jacket was found on the scene nearby the 

vehicle's final point of rest which most likely have been left 
by a (fleeing) third person present in the vehicle with Mr. Crockett 
and Mr. Korte.
The fact that the airbag had deployed but that Mr. Crockett had no 

injuries consistent with an airbag impact. No particulates were 

found on Mr- Crockett, or on his clothing.■

The fact that the police maintained that the seatbelt appeared to 

have been in use but that Mr. Crockett had no injuries consistent 
with having been belted.

6(A)(4):

6(A)(5):

6(A)(6):

6(B): Police failed to perform any follow-up in questioning Mr. Crockett after 
he exhibited a loss of consciousness on the scene and showed signs of a serious 

head injury as well as a subsequent difficulty recalling events on the one occasion 

police did attempt to speak to him in the hospital immediately following the 

accident. It is unknown if the police got any form of permission from the attending 

physician prior to questioning.

6(C): Police did not recover and preserve evidence that either did have 

exculpatory value or would have even exonerated Mr. Crockett, such as:

6(C)(1): Of course, the driver’s side airbag. That police left the airbag out 
in the open, exposed to the elements, for at least roughly a month 

and a half. Their failure to properly preserve this "smoking gun”- 
unique characteristic evidence is simply inexplicable by any 

professional standard of evidence recovery and preservation. 
Given the unique traits of such DNA evidence, it is always to 

be collected in fatal crashes.

Mr. Crockett’s clothing from the night in question, for purposes of 
analyzing them for indicia of airbag impact. Mr. Crockett's 

clothing was not photographed either.

6(C)(2):
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6(C)(3): The jacket found at the scene of the accident, which should have 

been taken into custody, vouchered, and preserved for further 
analysis (such as testing for the presence df blood or glass or 
developing a DNA profile).

6(C)(4): The forty-ounce bottle of beer that, at the time of my views of the 

vehicle, was still about half-full and just sitting in the front 
seat. This evidence should also have been taken into custody, 
vouchered, and preserved for future analysis (such as fingerprint 
evidence or DNA evidence from around the rim of the bottle).

6(C)(5): The blue laminate ID holder which was attached to Mr. Crockett's 
! •

key ring. This evidence would have been ideal for possible
fingerprint impressions. With respect to this particular evidence,
Mr. Crockett informed me that it did not show up in any inventory
as being in the police’s custody. Mr. Crockett and I asked Mr.
Sacks to motion for production of this potentially exculpatory
evidence because it appeared to be "rnissing", but Mr. Sacks took
no such action.

6(C)(6): No pictures were ever taken of Mr, Crockett’s injuries (or lack 

thereof) at the hospital.

Even though Mr. Sacks and I discussed all of these things extensively in our eve- 
of-trial meeting, and even though we agreed my testimony would revolve around these 

things insofar as they applied to my opinion that the police had violated basic minimum 

standards for investigative and evidentiary policy and procedure, my testimony went 
nothing like how it was planned. Specifically, Mr. Sacks failed to certify me as an expert 
at all4 and failed to perform any redirect examination after the prosecuting attorney 

exploited my inability to offer opinion on direct examination. Mr. Sacks never told me 

that his strategy had changed mid-trial or that I would be testifying any differently than 

envisioned in our meeting. As an experienced expert Witness, it is my opinion that this 

completely drained all of the meaning out Of my testimony. Testifying as a layperson

4 This failure makes even less sense when one considers that I had previously been certified as an expert 
by the same Commonwealth’s Attorney's Office in Virginia Beach that prosecuted the Crockett case.
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instead of as an expert, 1 was limited to simply answering questions posed to me, and I 
could not offer any opinions whatsoever. As a layperson, I had to wait for Mr. Sacks to 

propound the ‘‘right” follow-up questions in order to render effective testimony, which he 

never did. Considering that the entire premise of my testimony was my ultimate opinion 

that the Virginia Beach Police Department’s investigation of this case was 

fundamentally unsound and in clear violation of Universal policing standards, my inability 

to render an expert opinion at all due to Mr: Sacks’ failure to certify' me as such totally 

stripped my testimony of its core purpose. It is my opinion that, in light Of the facts of 
this caSe, Mr. Sacks’ failure to certify me as an expert had a severely adverse impact of 
the outcome of Mr. Crockett's trial.. Mr. Crockett’s defense was founded in part upon 

impugning the police investigation. I believe that the outcome of his trial hinged at least 
in part upon my ability to give my scientific opinion ort all the matters discussed above, 
especially with respect to the fact that, in the police profession, there is never any 

excuse for failing to recover and preserve evidence from a crime scene involving a 

fatality.

As an aside, I find it important to mention that Mr. Sacks, upon the joint request 
of Mr. Crockett, Ms. Crockett, Mr. Donker, and myself, obtained the entire Virginia 

Beach Police Department’s Fatal Accident Crash Team training manual in January of 
2012. We had asked for this to be, obtained so that I could use it during my testimony to 

further discredit the police investigation. Specifically, we were going to demonstrate 

that the police not only violated minimal statewide and nationwide Standards, but that 
they violated their own police standards as well. Mr, Crockett had a chance to view this 

manual before trial and informed me that it was actually authored by Officer Kellogg 

himself. I found this to be of significance; for I could have: directly contrasted what Mr. 
Kellogg’s own manual holds with what Mr. Kellogg actually did (or in this case, did not 

do) in my testimony with this manual in my hands. However, Mr. Sacks never shared 

this manual with me at any point either before or at trial.

7. I understood Mr. Crockett did speak to police at the hospital and that he could 

not recall the accident or the events immediately preceding it at the time he spoke to 

them. I was also of the understanding, through conversations with Mr. Donker but also 

with Mr. Sacks to a lesser extent, that Mr. Crdckett was taken to the hospital ajmost
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immediately after the accident and that police never left him unattended during his stay 

at the hospital. At my prompting, Mr. Donker and Mr, Sacks conveyed to line their belief 
that Mr. Crockett was in custody when he spoke to police. Mr. Crockett informed me he 

was experiencing “amnesia" (this was the word he used) when he talked to police, and 

so, because I have in my experience seen firsthand on multiple occasiohs how a crash 

victim’s medical condition can jmpact their capacity for seltdetemiinatibh, I immediately 

had concerns about the voluntariness of whatever statement Mr. Crockett might have 

given police so shortly after the crash. Also, because Mr. Donker and Mr. Sacks 

expressed their apprehension that Mr. Crockett was in custody when he spoke to police,
I was concerned that there might be a Miranda issue in this case as well. However, 
despite the fact that I attempted to discuss these issues with Mr. Sacks on several 
Occasions before both the first and the second trial, Mr, Sacks never disclosed to me 

the fact that Mr. Crockett had given a recorded statement nor did he disclose the 

content Of Mr. Crockett’s statement.

With respect to my conversations with Mr, Sacks about the prospective Miranda 

and voluntariness issues in this case, | remember getting the impression that Mr. Sacks 

was quite uninterested in conferring on these matters. As for the Miranda question, I 
expressed to Mr. Sacks my opinion that, under all the circumstances present in this 

case, I considered Mr. Crockett as having been in custody when he spoke to police. 
When I broached the subject Of voluntariness with Mr. Sacks, he informed me that he 

was planning to consult the “appropriate medical personnel" regarding Mr. Crockett’s 

condition at the time of his statement to police. Mr. Sacks never subsequently gave me 

any feedback on what became Of such consultations, nor did he inform me if they ever 
took place. Had Mr. Sacks more substantively discussed this issue with rhe, I would 

have recommended he consult an expert with experience in head trauma and traumatic 

brain injury, such as a neuropsychologist. I came On this case as an expert crime/Crash 

scene investigator—not to advise Mr. Sacks jn legal matters, these issues and my 

opinions on them were a result of years interviewing suspects and/or supervising the 

interviewing of suspects in Criminal investigations.

Since Mr. Crockett’s conviction, I have listened to the actual audio recording of 
his statement to police and have learned that Mr. Crockett was handcuffed by police at
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the scene as soon as he was placed on a backboard following his extrication from the 

accident vehicle. I would have had serious misgivings about the. propriety of 
interviewing Mr. Crockett in his obviously impaired state, and I would have further 
considered Mr. Crockett to have been in my custody had he been handcuffed at the 

scene (the officers did here).

It has been my experience that police do not restrain (using handcuffs) 
individuals for safety purposes in situations like the one in which Mr. Crockett found 

himself. Instead, medics and other emergency personnel typically restrain individuals 

using less inherently coercive measures (such as with leather straps and the like). This 

norm holds especially true where the individual in question is injured and/or bleeding. 
The Commission on Accreditation for Law Enforcement (CALEA) standards include 

provisions to the effect that medics, not the police, are to restrain individuals when the 

restraints are in place for safety purposes. I also note that, while at the hospital, the 

officer who interviewed Mr. Crockett did not bother to speak with attending physicians or 
other hospital personnel regarding Mr. Crockett’s condition before questioning him. 
This, too, was not proper procedure. The officer should have made himself specifically 

aware of any mental deficiency or physical debilitation attendant to Mr. Crockett’s 

Condition before he interviewed him.

8. Since Mr. Crockett’s conviction, I have reviewed the photographs taken by Mr. 
Ron Kirk in February Of 2011 and have noticed the presence of a suspicious blue 

substance in and around the crevices of the accident vehicle. I have contrasted these 

photographs with photographs taken between 2009 and 2011 and it appears that this 

blue Substance is not present in any of the earlier photographs, Judging from the 

February 2011 photographs, I have tried to determine what the blue substance is and 

have concluded that it can only be one of a few possible substances.

First, it could be vehicle insulation, but it is seen even on the tires. I do not know 

what color this insulation was originally or what color it might have become when 

exposed to the elements, but I do not believe this is what the blue substance is because 

I believe it would have shown up sooner if it were part of the vehicle or its insulation.
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Second, it might be particulate matter from the airbag activation. Again, I do not 
know what color the particulate matter might have been to begin with or what color it 
might have become when exposed to the elements. However, I do not think this is what 
the blue substance is either because I believe that, if it were, it would have shown up 

prior to 2011.

Lastly, it might be some external contaminant. Among the possible sources of 
such external contaminant is some form of presumptive DNA testing reagent. 
Presumptive testing reagents are typically “sprayed” on crime scene surfaces by 

forensic personnel to reveal bodily fluids, such as blood, that would otherwise be 

invisible to the naked eye. In 2011, the reagent recommended by the Virginia 

Department of Forensic Science was '‘Luminol”. “Luminol” does not leave residue 

consistent with what was present. The only reagent with which I am at all familiar that 
might be consistent with the blue substance seen in and around Mr. Crockett's vehicle 

in 2011 is the BLUESTAR ® forensic latent bloodstains reagent. If the police used a 

presumptive testing reagent on the Vehicle in 2011 around the same time that Mr. Kirk, 
Mr. Conker, and myself visited the vehicle prior to Mr. Crockett's first trial, then that 
raises some very serious questions about what results might have been rendered and 

why the Commonwealth failed to disclose any such results. Again, as with the airbag 

evidence and the “black box” evidence, even indeterminate or inconclusive results were 

discoverable to the defense. However, being in the position where I am ohly able to 

review photographs several years after the fact, I cannot with any confidence determine 

if the blue substance is indeed the result of some form of presumptive testing performed 

on the vehicle. The only other external contaminant which I can immediately conceive 

of having left suGh a residue is (are) the blue tarp(s) that was (were) wrapped around 

the vehicle at the time I made my inspections. However, I do not find this to be a likely 

source Of the residue. Because the blue tarp(s) was (were) in place for some time prior 
to when the residue first appeared in photographs in 2011, I believe that, if the tarp(s) 
Was (were) the source of the residue, the residue would have appeared sooner than it
did.

It appears that the blue substance is indeed some form of external contaminant. 
The presence of any external contaminant and/or cross-contaminant in and around the
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vehicle raises further questions of evidentiary integrity in this case. The use of a 

presumptive testing reagent which was not approved by the Virginia Department of 
Forensic Science at that time would have been unacceptable. Furthermore, the results 

from any presumptive testing reagent testing must always be turned over to the 

defense. It is my opinion that this blue substance, which appears to be an unidentified 

external contaminant appearing without explanation in and around the vehicle more 

than two years after the accident, is potentially of importance to Mr. Crockett’s case and 

I believe the Commonwealth should have to identify the substance and explain its 

presence. The vehicle is still maintained as evidence pending appeals and any / all 
testing must be turned over to the defense.

9. Al| of the statements in this affidavit are honest and true to the fullest extent of 
my knowledge.

Robert F. Bagnell 
3073Brickhouse Court 
Virginia Beach, VA 23452

VIRGINIA:
IN THE CITY OF VIRGINIA BEACH

Subscribed and swqrn to before me on 
this f) a day of MbiVvnixL/

{Notary Seal)

fe, tlMMlLEE
'B Notary Public
S Commonweolth of Virginia 

W Registration No. 253121 
■ ^ Commission Expires Hoy, 30,2015

'JJ
JignatAre of Notary Rublic

My commission expires: A
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In The Matter Of:

CAMERON PAUL CROCKETT V. HAROLD W. CLARKE

Upon Petition for a Writ of Habeas Corpus

Commonwealth of Virginia 

From The City of Virginia Beach

ADDENDUM

This is an addendum to the original affidavit done by Robert F. Bagnell

First I must reiterate the importance of the air bag from an evidence stand point; the air bag is a 
factory sealed system, the deployment of which includes an extremely high temperature high enough 
to destroy any possible trace DNA belonging to an installer. The surface Of the air bag is rough and 
highly textured which is especially conducive to the recovery of Biological Material (sufficient to 
develop a DNA profile) from an air bag deployment.

In 2008 (and remaining in 2015) there is no technique to simply observe an air bag and determine 
there is no biological matter present from which la DNA profile could be developed; that is not to 
imply that there are some biological samples that are in tact visible to the unaided eye. It is impossible 
to simply view and air bag, or for that matter any artifact and positively determine the is no biological 
matter present of which a DNA profile could be developed.

There are procedures that can be considered as 'presumptive' that are utilized in the ’field'. One 
such test is to determine if blood (only blood) evidence is present is the utilization of "Luminol", which 
was the only field test reagent approved (2008) for use by the Virginia Department of Forensic Science 
Laboratory, and was in tact provided to law enforcement agencies by the aforementioned laboratory. 
The main reason that luminol is provided by the laboratory is that when combined to formulate a 
'working' solution it has an extremely short shelf-life and must be utilized almost immediately. The 
tact that an agency utilized luminol is in itself subject to Discovery and must be disclosed, as the over 
utilization may be responsible for the destruction of biological (DNA) material, by diluting the 
biological (DNA) material to the point of degradation where a DNA profile cannot be developed. The 
degrading of the DNA material can and in most instances be inadvertent.

The other field' analysis is to view the artifact utilizing a Forensic Laser, a Forensic Light Source 
(sometimes referred to as an Alternate Light Source) or in some instances utilizing a high range 
ultraviolet lamp. Light In the wavelength of 480 - 530 nano-meters (nm) is optimal. Biological material 
(DNA) is rapidly degraded when submitted to light in the noted wavelengths, as well as high range 
ultra-violent light of a wavelength between 250 - 300 nm. This analysis is also subject to Discovery.

In the event that either of these tests/analysis were conducted which for any reason, could be 
responsible for the degrading of biological material so as to preclude* a DNA profile from being 
developed would be considered as possibly exculpatory in nature.
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