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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-13394-]

ZANE D. CROWDER,
Petitioner-Appellant,
versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

ORDER:

Zane Crowder moves for a certificate of appealability in order to appeal the district court’s
denial of his 28 U.S.C. § 2254 habeas corpus petition. To merit a certificate of appealability,
Crowder must show that reasonable jurists would find debatable both (1) the merits of an
underlying claim, and (2) the procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c)(2);
Slack v. McDaniel, 529 U.S. 473, 478 (2000). Crowder’s motion for a certificate of appealability
is DENIED because he failed to make the requisite showing.

R

UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

ZANE D. CROWDER,

Petitioner,
VS. Case No.: 3:20cv5934/LAC/EMT
SEC’Y DEP’T OF CORR.,

Respondent.

/
ORDER

The chief magistrate judge issued a Report and Recommendation on July 15,
2021 (ECF No. 21). The parties were furnished a copy of the Report and
Recommendation and afforded an opportunity to file objections pursuant to Title
28, United States Code, Section 636(b)(1). I have made a de novo determination of
the timely filed objections.

Having considered the Report and Recommendation, and the objections
thereto, I have determined the Report and Recommendation should be adopted.

Accordingly, it is ORDERED:

1. The chief magistrate judge’s Report and Recommendation (ECF No.
21) 1s adopted and incorporated by reference in this order.

2. Respondent’s motion to dismiss (ECF No. 8) is GRANTED.
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3. The amended petition for writ of habeas corpus (ECF No. 4) is
DISMISSED with prejudice as untimely.
4. A certificate of appealability 1s DENIED.
5. The clerk of court is directed to enter judgment in accordance with
this order and close the case.

DONE AND ORDERED this 31* day of August, 2021.

s/L.A. Collier

LACEY A. COLLIER
SENIOR UNITED STATES DISTRICT JUDGE

Case No.: 3:20cv5934/LAC/EMT
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

ZANE D. CROWDER

VS CASE NO. 3:20-CV-5934-LC-EMT

SECRETARY DEPARTMENT OF
CORRECTIONS STATE OF FLORIDA

JUDGMENT
Pursuant to and at the direction of the Court, it is
ORDERED AND ADJUDGED that the Petitioner take nothing and that this action
be DISMISSED with prejudice as untimely.

JESSICA J. LYUBLANOVITS

CLERK OF COURT
August 31, 2021 /s/ A’'Donna Bridges, Deputy Clerk
DATE Deputy Clerk: A’'Donna Bridges
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION
ZANE D. CROWDER,
Petitioner,
VS. Case No.: 3:20cv5934/LAC/EMT
SEC’Y DEP’T OF CORR.,
Respondent.
/

REPORT AND RECOMMENDATION

This cause is before the court on Petitioner Zane D. Crowder’s (Crowder)
counseled amended habeas petition filed under 28 U.S.C. § 2254 (ECF No. 4).
Respondent (the State) filed a motion to dismiss the petition as untimely (ECF No.
8), with relevant portions of the state court record (ECF Nos. 8-1 through 8-10 and
15-1 through 15-5). Crowder responded in opposition to the motion to dismiss (ECF
No. 20).

The case was referred to the undersigned for the issuance of all preliminary
orders and any recommendations to the district court regarding dispositive matters.
See N.D. Fla. Loc. R. 72.2(B); see also 28 U.S.C. § 636(b)(1)(B), (C) and Fed. R.
Civ. P. 72(b). After careful consideration of the timeliness issue, it is the opinion of
the undersigned that no evidentiary hearing is required for the disposition of this

matter, Rule 8(a), Rules Governing Section 2254 Cases. It is further the opinion of
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the undersigned that the pleadings and attachments before the court show that the
State’s motion to dismiss should be granted, and the amended habeas petition
dismissed as untimely.
L. BACKGROUND AND PROCEDURAL HISTORY

The relevant aspects of the procedural background of this case are established
by the state court record (see ECF Nos. 8-1 through 8-10 and 15-5 through 15-5).!
Crowder was charged in the Circuit Court for Escambia County, Florida, Case No.
2010-CF-2822, with one count of sexual battery (victim less than 12 years) (Count
1) and one count of lewd and lascivious molestation (victim less than 12 years)
(Count 2) (ECF No. 15-1 at 28 (information)). On January 21,2011, a jury convicted
Crowder of both Counts as charged (ECF No. 15-1 at 47 (verdict); ECF No. 15-3
(transcript of jury trial)). The trial court sentenced Crowder as a sexual predator to
life in prison on Count 1 and a concurrent mandatory minimum term of twenty-five
years in prison on Count 2 (ECF No. 15-1 at 72-80 (judgment and sentence)).
Crowder appealed the judgment to the Florida First District Court of Appeal (First
DCA), Case No. 1D12-1478 (ECF No. 15-4 (Crowder’s initial brief); ECF No. 8-1

(State’s answer brief)). The First DCA affirmed the judgment per curiam without

' The court refers to the document numbers and page numbers automatically assigned by the
court’s electronic filing system.
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written opinion on February 3, 2012 (ECF No. 8-2 at 4 (decision)). Crowder v. State,
78 So. 3d 537 (Fla. 1st DCA 2012) (Table). The mandate issued February 22, 2012
(ECF No. 8-2 at 3 (mandate)).

On December 28, 2018, Crowder filed a counseled motion for post-conviction
relief in the state circuit court, pursuant to Rule 3.850 of the Florida Rules of
Criminal Procedure (ECF No. 8-4 at 17-24 (motion)). The circuit court summarily
denied the Rule 3.850 motion in an order rendered on February 1, 2019 (id. at 29—
33 (order)). Crowder appealed the decision to the First DCA, Case No. 1D19-1280
(ECF No. 8-5 (Crowder’s initial brief)). The First DCA affirmed the lower court’s
decision per curiam without written opinion on December 4, 2019 (ECF No. 8-7
(decision)). Crowder v. State, 289 So. 3d 870 (Fla. 1st DCA 2019) (Table). The
mandate issued February 25, 2020 (ECF No. 8-10 (mandate)).

Crowder commenced this federal habeas case on November 10, 2020 (see
ECF No. 1).

II.  DISCUSSION

A one-year period of limitation applies to the filing of a habeas petition by a

person in custody pursuant to a state court judgment. See 28 U.S.C. § 2244(d)(1).

The limitation period runs from the latest of:
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(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or laws of the
United States is removed, if the applicant was prevented from filing by
such State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

28 U.S.C. § 2244(d)(1). The time during which a properly filed application for state
post-conviction or other collateral review is pending is not counted toward the one-
year federal limitations period. See 28 U.S.C. § 2244(d)(2).

The State contends the appropriate statutory trigger for the federal limitations
period in this case is the finality date of the judgment, pursuant to § 2244(d)(1)(A)
(see ECF No. 8 at 7). Applying that trigger, Crowder’s judgment of conviction
becomes final, for purposes of § 2244(d)(1)(A), upon expiration of the 90-day period
in which he could seek direct review of his conviction in the United States Supreme

Court. The 90-day period runs from the date of entry of the judgment sought to be

reviewed. See U.S. Sup. Ct. Rule 13; Chavers v. Sec’y, Fla. Dep’t of Corr., 468 F.3d
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1273, 1275 (11th Cir. 2006). Calculating the finality date in Crowder’s case, the 90-
day period for seeking certiorari review in the Supreme Court was triggered by the
First DCA’s affirmance in the direct appeal, on February 3, 2012, and it expired
ninety days later, on May 3, 2012. The federal limitations period commenced the
next day, on May 4, 2012.? The limitations period ran untolled until it expired one
year later, on May 4, 2013. See Downs v. McNeil, 520 F.3d 1311, 1318 (11th Cir.
2008) (limitations period should be calculated according to “anniversary method,”
under which limitations period expires on anniversary of date it began to run) (citing
Ferreirav. Dep’t of Corr., 494 F.3d 1286, 1289 n.1 (11th Cir. 2007))

Crowder’s counsel does not argue that a different statutory trigger for the
federal limitations period applies and appears to concede that Crowder’s § 2254
petition is untimely. Crowder states he is presenting a “gateway actual innocence
claim” to obtain a merits review of his otherwise time-barred claims (i.e., a
“freestanding” actual innocence claim asserted in Ground 1 and two claims of

ineffective assistance of counsel asserted in Grounds 2 and 3), pursuant to

2 Federal Rule of Civil Procedure 6(a) provides that “[i]n computing any period of time prescribed
or allowed by . . . any applicable statute, the day of the act, event or default from which the
designated period of time begins to run shall not be included.” Fed. R. Civ. P. 6(a); see also
Washington v. United States, 243 F.3d 1299, 1301 (11th Cir. 2001) (Rule 6 applies to calculation
of one-year statute of limitations under AEDPA).
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McQuiggin v. Perkins, 569 U.S. 383 (2013) (see ECF No. 4 at 7). Crowder premises
his “actual innocence” claim on “newly discovered evidence” he obtained in “early
20177 (id. at 4). Crowder states at that time, he learned from an individual named
Donna Forbes, that Linda Kahl, a forensic interviewer who interviewed the victim
in Crowder’s case and the alleged victim in Forbes’ husband’s case, had admitted
during a deposition that she did not always follow the state mandated guidelines for
child protection teams (id. at 4-5).> Donna Forbes told Crowder that after Ms.
Kahl’s deposition, the State dropped the capital sexual battery charge against her
(Forbes’) husband (id.). Crowder contends if he had been aware of this “newly
discovered evidence” (i.e., Ms. Kahl’s admissions during her deposition in the
Forbes case), he would have used it to exclude admission of Kahl’s testimony and/or

to impeach her trial testimony (see ECF No. 4 at 5; ECF No. 20 at 1-2).

3 A transcript of Ms. Kahl’s deposition in the Forbes case is part of the state court record (ECF
No. 8-4 at 84-102). The deposition occurred on May 20, 2016, concerning an interview Kahl
conducted on August 11, 2015 (id. at 88). During the deposition, Ms. Kahl testified that the Child
Protection Team in Escambia County, where she was one of several case coordinators, followed
the American Professional Society on the Abuse of Children (APSAC) Guidelines and Protocols
(id. at 87, 98). Ms. Kahl testified that the case coordinators in the Escambia County CPT did not
do the following, even though the APSAC Guidelines and Protocols recommended they do so: (1)
perform a “social assessment” of the child, (2) explore “alternate hypotheses” during the interview
with the child, (3) conduct specialized interviews with adults who interacted with the child, and
(4) gather independent information from all of the child’s principal family members (id. at 92, 94,
96, 98).
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Under the AEDPA, a “credible showing of actual innocence” provides a
“gateway” through which a petitioner may pursue his claims on the merits
notwithstanding his failure to file his habeas petition within the statute’s otherwise
applicable limitations period. McQuiggin, 566 U.S. at 386. To pass through this
gateway, however, a petitioner must satisfy the standard for actual innocence
articulated by the Supreme Court in Schlup v. Delo, 513 U.S. 298 (1995). Under
Schlup, a petitioner must show that, in light of newly presented evidence, “it is more
likely than not that no reasonable juror would have found [him] guilty beyond a
reasonable doubt,” id. at 327, or, to remove the double negative, “that more likely
than not any reasonable juror would have reasonable doubt,” House v. Bell, 547 U.S.
518, 538 (20006).

Schlup makes clear that, “[t]o be credible, such a claim requires petitioner to
support his allegations of constitutional error with new reliable evidence—whether
it be exculpatory scientific evidence, trustworthy eyewitness accounts, or critical
physical evidence—that was not presented at trial.” 513 U.S. at 324. This new
evidence must do more than counterbalance the evidence that sustained the
petitioner’s conviction. See Sibley v. Culliver, 377 F.3d 1196, 1207 (11th Cir. 2004)
(concluding that even if new evidence showed that the murder victim was the

aggressor, “a reasonable juror could still quite possibly have concluded that
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[petitioner] acted with murderous intent, rather than out of self-defense). The new
evidence must be so significant and reliable that, considered with the trial record as
a whole, it “undermine[s] confidence in the result of the trial.” Schlup, 513 U.S. at
327 (internal quotation marks omitted).

Crowder acknowledges that in Sawyer v. Whitley, 505 U.S. 333, 349 (1992),
the Supreme Court stated that newly discovered impeachment evidence, which is the
type of evidence Crowder relies on here, will “seldom, if ever” support an actual
innocence claim (see ECF No. 20 at 1). But Crowder contends the impeachment
evidence is this case satisfies this “rare exception” (id.).

Crowder argues that in Calderon v. Thompson, 523 U.S. 538, 563 (1998), the
Supreme Court described circumstances in which new evidence, although removed
from the crime and tending only to impeach, may demonstrate a miscarriage of
justice: (1) there was little evidence of the crime apart from the testimony to which
the new impeachment evidence related, and (2) the jury accepted the testimony (to
which the new impeachment evidence related) without reservation. 523 U.S. at 563.

In Thompson, the petitioner was convicted of raping and murdering the victim.
523 U.S. at 541. Thompson attempted to satisfy the “miscarriage of justice”
exception to a procedural bar by presenting additional evidence to impeach the

credibility of two “jailhouse informants,” Fink and Del Frate, who testified that

A-14



Case 3:20-cv-05934-LC-EMT Document 21 Filed 07/15/21 Page 9 of 43

Thompson confessed the rape and murder to them. See id. at 562. With respect to
Fink, Thompson presented additional evidence of Fink’s history as an informant and
of law enforcement favors for Fink. /d. Thompson also presented statements by law
enforcement officials to the effect that Fink was an unreliable witness. Id.  With
respect to Del Frate, Thompson presented evidence that law enforcement officials
and certain members of Del Frate’s family regarded Del Frate as dishonest, that Del
Frate shared a jail cell with David Leitch (Thompson’s former roommate who knew
many details about the rape and murder) prior to meeting Thompson, that Del Frate’s
statements to police tracked newspaper accounts of the crime, and that Del Frate
neglected to mention at trial his prior convictions for grand theft and distribution of
hallucinogens without a license. /d. at 562—63.

The Supreme Court analyzed Thompson’s new impeachment evidence as
follows:

This impeachment evidence provides no basis for finding a

miscarriage of justice. As in Sawyer, the evidence is a step removed

from evidence pertaining to the crime itself. 505 U.S. at 348, 112 S.

Ct. at 2523-2524. 1t tends only to impeach the credibility of Fink and

Del Frate. To find that these matters in all probability would have

altered the outcome of Thompson’s trial, we should have to assume,

first, that there was little evidence of rape apart from the informant’s

testimony; and second, that the jury accepted the informants’ testimony

without reservation. The former assumption is belied by the evidence

recited above. The latter one is belied by the substantial impeachment
evidence Thompson’s attorney did introduce.
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With regard to Fink, Thompson’s trial counsel presented the
following evidence: Fink had four prior felony convictions and had
spent a total of 14 years in prison at the time of trial. He used heroin
on a frequent basis during the 15 years preceding trial, including the
period in which he gave his statement to police. He lied about his
identity as a matter of routine. He acted as an informant on numerous
other occasions, including one occasion where he informed on another
inmate to gain protective custody in prison. He requested and received
a transfer to another penal facility in exchange for his statement against
Thompson. And he admitted being unable to explain why criminals
confessed to him with such frequency.

With regard to Del Frate, Thompson’s trial counsel presented the
following evidence: Del Frate had served time for second-degree
murder and credit card forgery. At the time of trial, Del Frate faced
felony charges in Ohio and California. Del Frate admitted claiming
another murderer confessed to him during the period in which
Thompson confessed to him. He also admitted changing his account of
Thompson’s confession to him numerous times. Given the trial
evidence impeaching each informant, we would disrespect the jury in
Thompson’s case if we were to find that, had it been presented with still
more impeachment evidence, it would have reached a different verdict.

523 U.S. at 563—-64.

Crowder argues that in contrast to the circumstances in Thompson, there was
no evidence of a crime “apart from the alleged victim’s testimony—which was
initially obtained and framed as a result of Linda Kahl’s forensic interview” (ECF
No. 20 at 2). Crowder mischaracterizes the evidence. The victim’s initial

description of the molestation was not obtained as a result of Linda Kahl’s CPT

interview. Rather, the trial transcript demonstrates that the victim, S.E., initially
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disclosed Crowder’s sexual molestation to Terrie Webb (whom S.E. referred to as
“Nana”) and S.E. then disclosed it to her step-father, Arlington (Abe) Levi (see ECF
No. 15-3 at 38-120). Two days after these disclosures, S.E. was interviewed by
Linda Kahl.

Terrie Webb testified that S.E. spent a lot of time in her home and was close
to her daughter Courtney (ECF No. 15-3 at 41). Ms. Webb testified that on March
14,2010, S.E. and Courtney were playing in the backyard and then came inside, and
Courtney said, “Mom, you need to talk to [S.E.]” (id. at 4243, 48—49). Ms. Webb
testified Courtney went back outside, and she (Webb) and S.E. sat at the kitchen
table (id. at 42—43). Ms. Webb testified that S.E. appeared timid, “like she was going
to get in trouble” (id. at 43). Ms. Webb described her conversation with S.E.:

Q [by the prosecutor]. How did the conversation start?

A [by Terrie Webb]. [S.E.] said, do you know my daddy’s
friend, Zane? I said, yes. And she said—

Q. Did she open up immediately to you?
Q. No. It took a little bit. I had to keep asking her to speak up.
I had to reassure her a couple of times that she was not in trouble, that

we were just talking and she needed to tell me what was going on.

Q. And so what did you say when she asked you if she knew—
if you knew her dad’s friend, Zane?
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A. Ttold her, I said, yeah. And she said, well, he touched me. I
said, well, what do you mean? Did he touch you—she said, he touched
me. I said, well what, did he pat you on your shoulder or touch your
leg, you know? What are you talking about? She said that he had
touched her privates. I asked, well, what exactly do you mean “touched
your privates.” And she put her hand on the front of her jeans in the
crotch area. I said, well, do you mean he touched the front of your
jeans? She told me, no, that he had pulled her pants down and touched
her privates.

Q. What was her demeanor like when she told you?

A. She was scared. She acted like she was going to be in trouble.
She kept talking real low.

Q. Did you have to ask her to speak up so you could hear her?

A. Yes.

Q. Did she want to talk about it?

A. Not really. But when I asked her, you know—I had to ask
her what exactly are you talking about, you know, she—me and her
finally got it out.

Q. Did she cry?

A. Yes. She cried when she told me what he had done to her.

Q. Was the way she was acting unusual for her?

A. Yeah. She was—she’s usually a very happy, outgoing child.

And, you know, when she—when she looked at me and said, you
know—Ilooked me in my face and told me that, you know—
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Q. Well, let me ask you. After she told you that Zane had
touched her on her private area and indicated on the skin of her private
area, did she tell you anything else after that?

A. Yes. I had asked her, you know, what exactly are you
talking—you’ve got to tell me what’s going on. And she had told me
that he had put his finger inside her.

Q. Did you ask her where or when this happened?

A. She had asked— she had told me that she was at her mom’s
house, and that Danielle [S.E.’s mother] had went to the store and Zane
would watch her and her brother [Jaron]. And he would have Jaron go
into his bedroom and have [S.E.] in the front room, and that’s when it
would happen.

Q. Did she tell you how many times it had happened?

A. She didn’t tell me how many times it happened. She just told
me more than once.

Q. What did you tell her after she told you all of this?

A. Itold her that she was not in trouble. This was not her fault.
That she needed to, you know, understand that she didn’t ask for this to
happen.

Q. Did you make sure she understood the gravity of what she
was telling you?

A. Yes. Italked to her, and I said, do you—are you sure you’re
telling me the whole truth because this is very big and, you know, that
Zane could get in a lot of trouble? So you need to make sure that you’re

telling me everything. She did; she told me everything.

Q. After this conversation, what did you do?
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A. I called her mom and her step-dad, Abe.
(ECF No. 15-3 at 44-46). Ms. Webb testified that Abe came to her house and talked
to S.E. on the front porch (id. at 47). She testified that S.E.’s biological father,
Raymond Ellis also came to see S.E. that evening (id.).

On cross-examination, Ms. Webb testified that S.E. did not tell her the
following: (1) that Zane touched her in on the “back™ of her privates, (2) that the
molestation occurred at “Christina’s” house, (3) that Zane put things other than his
fingers inside of her, or (4) that Zane threatened her (ECF. No. 15-3 at 49-50).

Danielle Levi, S.E.’s mother, testified that Zane Crowder was her husband’s
best friend (ECF No. 15-3 at 61). Levi testified that Crowder spent a lot of time at
their home in the spring and summer of 2009, and even spent the night (id. at 62—
63). Ms. Levi testified there were times when Crowder was at the home alone with
S.E., for example, when she (Levi) went to the store or to get her nails done (id. at
64). Ms. Levi testified that in August of 2009, she, Abe, and S.E. stayed at her friend
Christina’s house (id. at 65). Levi testified that Crowder spent the night there as
well, and he slept in the living room, and S.E. slept in a room off the living room
(id.).

Ms. Levi testified that after Terrie Webb told her what S.E. said, she called

S.E.’s father, Raymond, and Abe went to see S.E. at Terrie’s house (ECF No. 15-3
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at 67). Levi testified that Abe contacted the police approximately an hour and a half
later, once Raymond arrived at Webb’s house (id.). Ms. Levi testified that S.E. did
not speak with the responding officer, but S.E. spoke with an investigator from child
protective services (Jennifer Walker) the next day, and then had an interview at the
Gulf Coast Kid’s House (the CPT interview with Linda Kahl) the day after that (id).

Ms. Levi testified that in hindsight, two unusual events occurred. First, S.E.
had come into Levi’s bedroom and told her that she didn’t want to sit on Crowder’s
lap to use the computer (ECF No. 15-3 at 68). Levi testified she interpreted S.E.’s
comment as wanting to be more independent (id.). Second, approximately three or
four days prior to S.E.’s disclosure, Crowder came to a mutual friend’s house (Tina
Taylor) when Levi and S.E. were also there; and when S.E. saw Crowder, she turned
around and walked the other direction (id. at 6465, 69).

Arlington “Abe” Levi testified he and Crowder had been friends since
childhood (ECF No. 15-3 at 78-79). He testified that when Terrie Webb told him
and Danielle about S.E.’s disclosure, he was “extremely upset” and immediately
went to Webb’s house (id. at 81). Levi testified that S.E. was “worried and upset”
(id. at 81-82). Levi testified he asked S.E. to tell him what Crowder did, and S.E.

told him the following:
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She told me that he had touched her in her private area. I asked
her how and when—how was he able to do it with us around. And she
said he did it whenever we would be gone or whenever we were
sleeping at night to go fishing. It happened several times when we were
going to go fishes [sic], and it happened several times whenever my
wife was picking up boxes or going to the store to get some supplies for
the house.

Q [by the prosecutor]. Did she tell you where it would happen?

A. She told me it had happened in the room where the couch was
that he had stayed on the nights that he slept over.

Q. Is that in the den?

Yes, sir, in the den— in the computer room.
Now, where did she tell you he would touch her?
In the room—

I’m sorry. Where on her body?

S S

She said on her private and on her panties.

Q. Now, when—did she tell you about another time where it
happened?

A. She also said that we had spent—when me moved out and we
moved into a friend’s house, she said that he had done it that one night,
the only night he had stayed over.

Q. At whose house?

A. Christina.

Q. And did she tell you that you guys were asleep at the time?
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Yes, sir.
Did you ask her if it happened more than one time?

Yes, sir, I did.

SN S

What did she say?

A. She said just one time at Christina’s, but more than ten times
at the house.

Q. And did you say anything to her to impress upon her the
gravity of what she was saying?

A. Yes, sir, I did.

Q. What did you say?

A. Tlet her know that this was a very serious thing and that we
really needed to know exactly what had happened and she needed to
tell us. Because we were going to have to call the cops and go to court

and go through a lot of stuff.

Q. ’m sorry. Let me just go back a little bit. What about S.E.
tell [sic] you Zane touched her with?

A. His fingers.
(ECF No. 15-3 at 82-84). Mr. Levi testified he called the police immediately after

talking to S.E. (id. at 85).
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On cross-examination, Abe Levi testified that S.E. told him that Zane had
placed objects inside of her (ECF No. 15-3 at 90). He testified that S.E. told him
that Zane would hold her legs down when she kicked them (id. at 91).

S.E. testified in person at trial. She testified that Zane was her stepdad’s friend
and spent time with her family (ECF No. 153 at 108-09). S.E. testified regarding
the molestation as follows:

Q [by the prosecutor]. Did Zane ever do anything to you that he
should not have done?

A. Yes, sir.
Q. What would he do?
A. He would touch me in my lower private part.

Q. Okay. And just to be clear for the record, when you say your
“lower private part,” do you mean your vagina?

A. Yes, sir.

What would he touch with you?

His finger.

And when he touched you, where would you be generally?
In the den.

Was that where it happened mostly?

S SR

Yes, sir.
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do?

>

S T N S N S S R S < B

Where in the den?

On the couch.

And when he touched you, would anyone else be around?
No, sir.

Where was your step-dad normally when this happened?
At work.

And was your mom home?

She would be going to the store or taking someone home.
And where would your brother be?

In his room watching TV.

And would Zane tell you to do anything before it happened?
Yes, sir.

What would he tell you to do?

Close your eyes.

And when you [sic] told you to close your eyes, what did you

Touched me in my lower private part.

Q. Would he touch you on your skin?

Yes, sir.
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Q. And just to be clear, when he touched you on your lower
private part, was it on the skin of your lower private part?

A. Yes, sir.

Q. And would he ever touch on the inside of your lower private
part?

A. Yes, sir.
Q. Would he also touch you on the outside?
A. Yes, sir.

Q. Did he ever touch you with any other part of his body than
his finger?

A. No, sir.

No? And did he tell you anything when he did that to you?
To close my eyes.

Did he ever tell you not to tell?

Yes, sir.

Did it ever happen anywhere else other than at your house?
Uh-huh (Indicating Affirmatively).

Where else did it happen?

When I moved out of my house, at my mom’s friend’s house.

What was her name?

N S A T A =
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A.

S O

Christina.

Was there a night that Zane slept over at Christina’s house?
Yes, sir.

And was it that night that it happened?

Yes, sir.

What happened that night?

He came into my bedroom and he came to my bed, and he

touched me in my lower private part.

Q.

A.

Do you remember what you were wearing?

A nightgown that told you how to brush your teeth and some

frog shorts.

Q.

R N S N SR

Did he touch you on the skin of your private part?
Yes, sir.

Were your parents home that night?

Yes, sir.

Where were they?

They were in their room sleeping.

Was that the last time it happened?

Yes, sir.
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(ECF No. 15-3 at 109-12). S.E. testified she tried to tell her mom what had
happened, but her mom was making dinner and didn’t seem to understand what she
was saying (id. at 112—-13). S.E. testified she then told Courtney (id. at 113).

On cross-examination, S.E. testified she told Terrie Webb that Zane touched
her “in the front and in the back” (ECF No. 15-3 at 116). S.E. testified that what she
said was true (1.e., that she was touched in the front and the back) (id.). S.E. testified
she was touched in the back only once, but she forgot to say that during her interview
at the Gulf Coast Kid’s House (id. at 116—17). S.E. denied that she told Abe that
Zane put anything inside her except his finger (id. at 117). S.E. testified that her
friend had been molested (id. at 117-18). S.E. testified that when she spoke to
Jennifer Walker (the child protective services investigator), she was untruthful about
two things, one, that her mom did not smoke, and two, that Abe did not smoke (id.
at 118). S.E. testified she was untruthful because she did not know Walker (id. at
118-19). S.E. testified she told the truth about these matters the next day (during
the CPT interview) (id. at 118).

On redirect examination, S.E. testified that when she talked to “Nana” and her
step-dad, she only told them things that “really happened” and did not tell anyone

things that did not really happen (ECF No. 15-3 at 122). S.E. testified that everything
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she described in her testimony “really happened” (id. at 123). She testified that Zane
did not touch her with anything except his finger (id.).

Linda Kahl testified she was a case coordinator with the CPT (ECF No. 15-3
at 134). She testified she had conducted 4050 forensic interviews (id. at 136). Ms.
Kahl testified she began each interview by building rapport with the child so he or
she felt comfortable communicating, for example, by asking the child questions
about school and activities that the child likes and doesn’t like (id. at 137-38). Ms.
Kahl testified she then talked to the child about “ground rules”:

After rapport building, we talk about important things to remember

while we’re in the interview room, discuss with the child that if I were

to say something wrong, make sure they correct me. Ifthey don’t know

an answer to something, to let me know that they don’t know the

answer.

And the most important thing that we ask the child to do is to

only talk about things that really happen, and we obligate the child the

tell the truth while they’re talking.

(ECF No. 15-3 at 138). Ms. Kabhl testified she never suggested any answers to the
child (id. at 139). She testified she tended to ask open-ended questions (id.).
Ms. Kahl identified and authenticated the audio/video recording of her

interview with S.E., and the video was published to the jury (ECF No. 15-3 at 140—

63). The interview began with Kahl asking S.E. about her age, school, best and
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worst subjects in school, best friend, and parents (id. at 142—45). Kahl then told S.E.
the “ground rules”:

Let me tell you, [S.E.]. I told you this is my talking room and
there’s some important things for us to remember what [sic] we’re in
the talking room today.

I’m going to be asking you a lot of questions as I already am. If
I ask you a question and you don’t know the answer, just tell me you
don’t know the answer. Don’t guess, okay.

A [by S.E.]. 1kind of didn’t want to tell Ms. Jennifer [Walker]
some things.

Q [by Kahl]. Okay. Well you can tell me anything. We’re gonna
[sic] keep talking, okay? We’ll talk about that in a minute.

And if I say something wrong, correct me. Don’t let me think
that I’m saying something that’s right if it’s not right, okay?

A. Uh-huh.

Q. And it’s real important to remember that everything we talk
about in here today is the truth, okay?

A. (Nods Head Affirmatively).

Q. So tell me why you’re here to talk to me today.

A. Because today I’m here to have an appointment with a doctor
because my dad had a friend [S.E. later clarified that it was a friend of
her step-dad’s] that he didn’t know that he was doing something wrong,

and he was touching me in places that he shouldn’t be touching me.

Q. So a friend of your dad’s?
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A. But now he is not his friend. He’s probably going to go to
jail.

Q. What’s this person's name?

A. Zane.

Q. ... And tell me what Zane did.

A. He was touching me in places he shouldn’t be touching me.
Q. Tell me what you mean by that.

A. He was touching me in my—I don’t have a name for it. But
he was touching me in one of my privates.

Q. Can I show you something? It’s interesting you said that
because I have a picture that I want to show you, okay? It’s not a very
good picture, but, believe it or not, this is a girl. This is the front of a
girl, and this is the back of a girl. Can you tell me where he was
touching you at? Can you point to me on the diagram?

A. (Witness complies).

Q. You say you don’t have a name for it; but what do you call
that?

A. Tjust call it something. I don’t know what to call it.
Q. You don’t know what you call it?
A. No. Idon’t call it nothing. I just call it the privates.

Q. Can we call it your privates for what we’re talking about
today?

A. (Nods head affirmatively).
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Q. Tell me about what Zane did.
A. He told me to shut my eyes for some things, and he just kept
on telling me, well, hurry up. And my mom and dad—my dad would

be at work and my mom could be telling people—mnot telling people
about Zane, but taking people somewhere.

(ECF No. 15-3 at 145-48).

S.E. told Ms. Kahl that Zane touched her private more than once (ECF No.
15-3 at 148). S.E. testified she did not remember the first time Zane touched her,
but she remembered she was six years old (id.). Ms. Kahl asked where she was
living at the time, and S.E. responded her house (id.). Ms. Kahl asked if she
remembered the time of year it happened, and S.E. said she was in school, and it was
when Zane lived with them (id. at 148-49). Ms. Kahl asked what happened that day,
if she remembered (id. at 149). S.E. responded she didn’t remember (id.). Ms. Kahl
asked if she remembered what happened when the last time was that Zane touched
her private, and S.E. shook her head negatively (id.). Kahl asked if S.E. could tell
her what happened any time that Zane touched her privates, but S.E. did not respond
(id.). Ms. Kahl continued:

Q. Let me tell you, [S.E.], you’re not in any trouble today for

anything that we talk about. We just want to make sure that you’re safe.
That’s why we need to make sure.
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A. My nana already told me that he was trying to see if I got
hurt.

Q. We have to talk about some things first before we do anything
else, okay? So I need to know what happened with Zane, if you could
kind of explain to me when you say he touched you on your private. So
I know what happened, if you can tell me what happened.

A. He—I was going to ask you if you were going to ask me was
it on the inside or outside.

Q. That’s what I want you to talk with me about. You tell me
what happened.

A. It was on the inside parts.
Q. Okay. So you were at your house. You don’t remember—

A. It was in the room that he was living in. It was just kind of
the living room. It was called our den.

. Oka , and you were in the den. But he was staying in that
Yy Yy
room?

(Nods Head Affirmatively).
And what happened?

It didn’t have a door.

Okay.

And he—

S N S S =

Tell me from the beginning to the end what happened.
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A. The beginning he would be touching me on it, and then he
would be telling me to go to take a nap.

Q. He would be touching you on it with—did he touch you with
your clothes on or with your clothes oft?

A. They were on.

Q. They were on? Did he touch you on your clothes or on your
skin?

A. On my skin.

Q. On your skin. And when you say he touched you, did he
touch you with a part of his body or with something else?

A. With a part of his body.

Q. Do you know what the part of his body was that he touched
you with?

A. His finger.

Q. With his finger? Okay. So just to make sure that I’'m getting
this right, okay—you correct me I’m [sic] wrong—you said that Zane
touched you on your skin on your front private with his finger?

A. (Nods Head Affirmatively).

Q. And did he touch you on the outside of your private or on the
inside of your private—

A. In.
Q. —if you understand what that means?

A. In.
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Q. On the inside of your private? Did what Zane do, did it hurt
or did it not hurt?

A. Tt didn’t hurt.
(ECF No. 15-3 at 149-52). S.E. told Ms. Kahl she was on the couch in the den when
this happened (id. at 152). Ms. Kahl asked S.E. to explain how Zane touched her
skin if she had her clothes on:
Q. And you said you had your clothes on, but he touched you on
your skin. Kind of explain to me how, if he [sic] had your clothes on,
he got to your skin. How did that happen?
A. He would tell me to go change into, like, some shorts and
then sit down on the couch. Because it was hot in the house. He worries
about me, but I don’t know why he did that. And he would tell me to

close my eyes, and I don’t know how he got to my skin.

Q. You don’t know how he got to your skin because your eyes
were closed. So he told you to clothes [sic] your eyes?

A. Uh-huh (Indicating Affirmatively).

Q. Did he say anything else to you other than to close your eyes?
A. To keep them closed.

Q. But you know it was his finger that went inside your private?

A. (Nods Head Affirmatively).

A-35



Case 3:20-cv-05934-LC-EMT Document 21 Filed 07/15/21 Page 30 of 43

(ECF No. 15-3 at 152-53). Ms. Kahl asked S.E. if she knew about how many times

this happened with Zane, and S.E. shook her head negatively and said, “Maybe
above fifteen” (id. at 153).

Ms. Kahl asked S.E. if she remembered when the last time was that it
happened, and S.E. responded that it was at Christina’s house when Zane spent the
night (ECF No. 15-3 at 153-54). Ms. Kahl asked S.E. if she could tell her what
happened that time:

Q. Can you tell me about that time?

A. He went into my room while I was asleep and did it.
Q. This was at your mom’s friend’s, Christina’s house?
A. When we lived there.

Q. And he came into your room while you were sleeping; is that
what you said? I don’t want to get it wrong.

A. That’s what I said.

Q. Okay. And what happened? What did he do?
A. That same thing.

Q. He did the same thing?

A. (Nods head affirmatively). But he didn’t tell me to change.
I was already wearing the shorts and my shirt because it was hot.

Q. Okay. And he touched you inside your private?
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A. (Nods Head Affirmatively).

Q. With his finger?

A. No. He touched me outside that time.
Q. Outside that time? Okay.

Q. Did Zane ever touch you anywhere other than on your front
private part?

A. No, ma’am.
Q. No, ma’am?

Did Zane ever touch you with anything other than his finger
on any part of your body?

A. (Shakes head negatively).
(ECF No. 15-3 at 155).

Ms. Kahl then circled back to S.E.’s statement at the beginning of the
interview, that she didn’t want to tell Jennifer (Walker) some things. S.E. told Ms.
Kahl that Jennifer asked if her mom and dad smoked (ECF No. 15-3 at 155). S.E.
told Ms. Kahl that she told Jennifer no because she (S.E.) was shy and didn’t know
Jennifer well (id. at 155-56). Ms. Kahl asked S.E. if she wanted her (Kahl) to tell
Jennifer, and S.E. responded, “Yes. You can tell her I didn’t mean to lie” (id. at

157).
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Ms. Kahl asked S.E. if she told anyone about what Zane did (ECF No. 15-3 at
157). S.E. responded:
Yes. Itold my nana—well, I told my mom, but that was the first
person I told. We were just getting out of a bath and—I was just getting
out of the bath while she was using the bathroom, so I told her that but
she was in a rush to get the dinner done.

Q. What did you tell her?

A. I told her what Zane has been doing to me; she just didn’t
hear it.

Q. She wasn’t paying attention to you?
A. But this time she actually paid attention.
(ECF No. 15-3 at 157-58). S.E. told Ms. Kahl that she told Courtney, Courtney’s
mom, her (S.E.’s) dad, and Jennifer (Walker) (id. at 158).
Ms. Kahl paused the interview and then resumed:
Q. Can I ask you just a couple of more questions, [S.E.]?
A. Uh-huh (Indicating Affirmatively).

Q. Remember back when we were talking a little bit ago—is that
water?

A. Uh-huh (Indicating Affirmatively).

Q. Cool—about when you were on the couch and Zane made
you close your eyes is what you said.

A. Uh-huh (Indicating Affirmatively).
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Q. Did he say anything other than close your eyes?
A. (Shakes head negatively).

Q. Did he say anything else to you about anything else that he
wanted you to do or did he do anything else?

A. He didn’t me [sic] to do anything. Well, actually he did.

Q. Did he say anything, like, what would happen if you didn’t
close your eyes? You can tell me.

A. He said he would torture me.

Q. He said would he torture you if you didn’t close your eyes?
A. Ineed a green [crayon].

Q. Is there no green? I’m sorry.

Do you know—did he tell you what he meant when he said
he would torture you if you didn’t close your eyes?

A. I know what he meant. He would, like, bruise me.

Q. He said that?

A. T already know what bruise means. I know what he meant.
He meant he would bruise me, and I didn’t tell nobody until this—
yesterday.

Q. So he said he would torture you if you didn’t close your eyes?

A. And he didn’t torture me.

Q. Because you closed your eyes.
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A. And plus, if he tortured me, he would be dead right now.
Q. He would be dead right now?

A. Uh-huh (Indicating Affirmatively). He didn’t hurt none [sic]
of my body parts, but (unintelligible) just to check if he did.

(ECF No. 15-3 at 159-60). As Ms. Kahl was ending the interview, S.E. said “this
happened to one of my friends before” in the first grade (id. at 162). S.E. said she
told her “Nana” about her friend (id.).

Defense counsel questioned Ms. Kahl about her interview techniques as
follows:

Q. Now, when you—your true/false test, you know the test that
you give to determine whether or not the child is—understands being
truthful, the test that you give them is whether they agree with you that
the pen is blue or not blue, right? Like, for example, if you were the
child, I would say, is my blouse white? Is that true or not true? That
would be the test.

A. And I don’t even always actually do the test.
THE COURT: Just answer her question, though.
THE WITNESS: Yes, that would be the type of test. Yes.
Q (by defense counsel, Ms. Cashwell). So whether the child is
four years old or they’re eight years old or they’re seven years old in
geometry, you ask them—I mean, the color test is what test is

administered to decide whether or not that child really understands the
importance of telling the truth?
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A. It could be.
Q. In this case you gave [S.E.] a color test?
A. 1did not.

Q. You didn’t ask her any questions about whether or not she
understood the importance to tell the truth?

A. T only obligated her to tell the truth.
Q. You told her, you gotta [sic] tell the truth, right?
A. Yes.

Q. And the other thing that you’re doing is that the purpose of
this forensic interview is so that the child is not interviewed multiple—
a multiple number of times, like more than three times, for example?

A. I don’t know that that’s why I’m doing that interview. Our
hope is that she doesn’t have to be interviewed numerous times.
Correct. I don’t think that answered your question.

Q. The whole thing—you know about the research—or do you
know about the research that a child not be interviewed more than three
times or asked the same question more than three times. Are you
familiar with that?

A. No, I’'m not.

Q (by Ms. Cashwell). Ms. Kahl, the object, when you’re doing
an interview of a child, is not to be leading or in any way let the child
know what sort of answer is acceptable and not acceptable; would that

be fair?

A. Correct.
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Q. And during your years of interviewing children, have you
found that when the child is asked the same question twice, maybe three
times in a row, that the child may think, okay, I’'m not giving the correct
response, so let me change my response?

A. That can happen.

Q. Now in this case, when you were questioning [S.E.], were
you careful not to re-ask the same questions once you got an answer
from [S.E.]? Or do you know?

A. 1think I have a tendency to often say back to the child what
they said to me, if that’s what you're asking me.

Q. No. I’'m asking you if you got a response from [S.E.] for a
question.

A. Correct.

Q. For example, you asked [S.E.] at the very beginning, do you
remember the very first time it happened, and she said no. And then
you said, do you remember the last time it happened, and she shook her
head no. Did you ask her that question again?

A. Yes, I did.
Q. And do you think that it is possible that [S.E.], when you
asked her again, do you remember the last time it happened, that that

was a way of letting the child know, okay, that answer is not acceptable;
I need an answer here? Is that possible?

A. That’s possible.

Q. Now, when you left the—when you left the room and then
you came back, you remember that?

A. Yes.
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Q. And when you left of the room and you came back, and one
of the first questions that you asked her is, you said, was there anything
else that Zane said to you; do you remember that?

A. Yes.
Q. And her answer was no.
A. Correct.

Q. And then you asked the question again anyway. Is there
anything else that Zane said to you, and she said, close my eyes. You
said, well, 1s there anything other than close my eyes that she said to
you, and she said no. And you asked it another time. And you said, is
there anything he said he would do to you if you didn’t close your eyes.

A. ... Ithink I was asked in the observation room to try to ask
that question . . . .

Q. Now, when the child—and, you know, I’m not trying to pick
on you. But, on the other hand, when the child said something to you
like at the very—at the very end and says, this has happened to one of
my friends before in first grade, there was no follow-up by you asking
her, well, what did your friend tell you? When did your friend tell you
this? Is that influencing what you’re doing today? There was no
follow-up for that type of question. Now is that standard protocol for
the Child Protection Team?

A. That normally doesn’t happen. I don’t know that that’s ever
happened to me before, but that wasn’t a conversation that I felt I
needed to have with the child. I did talk to the CPI [Jennifer Walker]
about that, and we had a conversation that she would follow-up with in
[sic] her investigation of that.

Q. Well, let me ask you this. Another strange thing happened
during the course of your interview with the child. You had asked her,
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do you remember the first time? She says, no. Do you have any
memory of the last time? No. And then you say, well, can you describe
at least one incident? Rather than describe one incident, she comes
back at you and she says, I thought you were going to ask me inside or
outside. Do you remember that?

A. Yes.

Q. And there was no follow-up from you asking her, who told
you that this question is going to be asked. Do you remember that?

A. Yes.

Q. Was that a conscious decision on your part?

A. We’re kind of trained to stay away from, like—I don’t want
to say like a blaming-type question. But I didn’t want to divert that
back to something that wasn’t so much talking about her and what she
was talking about. I just kind of felt like that would have been not a

good question to ask her back.

Q. The good questions that you wanted to stay focused on is to
get some sort of disclosure from her; would that be fair?

A. If there was disclosure to be made, yes.
(ECF No. 15-3 at 164-66, 171-75).
The defense called Jennifer Walker Krumbein as a witness (ECF No. 15-3 at
203). Ms. Krumbein testified she interviewed S.E. on March 14, 2010 (id. at 208).
She testified she first spoke to Terrie Webb, who told her that S.E. said she had been
touched in the front and the back (id.). Ms. Krumbein testified S.E. told her that the

molestation occurred at “the old house” (id. at 210). Krumbein testified she did not
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recall ever hearing the name “Christina” (id.). Ms. Krumbein testified that S.E. told
her that neither her mother nor stepfather smoked (id. at 212). Ms. Krumbein
testified that Danielle Levi never mentioned leaving the house for a nail appointment
(id. at 212-13).

The defense called Danielle Levi to the stand to ask if Crowder ever lived at
their house during the spring or summer of 2009, and Levi responded no (ECF No.
15-3 at 221). On cross-examination, Ms. Levi testified that Crowder stayed at the
house a lot and occasionally spent the night (id.).

The defense called Williams Davis, who was Abe Levi’s friend and
Crowder’s “brother-in-law” (ECF No. 15-3 at 223). Mr. Davis testified he stayed at
the Levis’ home for two months in 2009 (id.).

Crowder testified and denied he ever was at the Levis’ home alone with S.E.,
and he denied he ever inappropriately touched S.E. (ECF No. 15-3 at 227-32).
Crowder admitted he spent the night at the Levi’s home and spent the night at
Christina’s house when he and Abe Levi went fishing (id. at 233).

Following the Supreme Court analysis in Calderon v. Thompson, in order to
find that the “newly discovered” impeachment evidence (i.e., Ms. Kahl’s admissions
in the Forbes deposition that she did not always follow certain state-mandated CPT

guidelines) would probably have altered the outcome of Crowder’s trial, the court
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would have to assume, first, that there was little evidence of the sexual molestation
apart from S.E.’s statements during Ms. Kahl’s interview; and second, that the jury
accepted the product of Ms. Kahl’s interview without reservation.

The first assumption is belied by the evidence recited above, specifically, the
testimony of Terrie Webb and Abe Levi regarding S.E.’s description of the
molestation before Ms. Kahl’s interview. The second assumption is belied by
defense counsel’s eliciting the following admissions from Ms. Kahl: (1) that she did
not determine whether S.E. understood the importance of telling the truth and only
“obligated” S.E. to tell the truth; (2) that when a child is asked the same question
more than once, the child may think she is not giving the correct response and thus
change her response; and (3) that on more than one occasion during her interview
with S.E., she asked S.E. a question more than once, and S.E. could have inferred
that her first answer was not acceptable. Most importantly, the jury assessed the
credibility of S.E.’s disclosures firsthand by listening to her in-court testimony and
observing her demeanor on the stand.

Considering the evidence presented at Crowder’s trial, Crowder has failed to
show that it is more likely than not that any reasonable juror would have had
reasonable doubt about Crowder’s guilt if the jury had been presented with the

“newly discovered” impeachment evidence. Because Crowder has not made a
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“credible showing of actual innocence,” he is not entitled to a merits review of his
federal habeas claims.
II1. CONCLUSION

Crowder’s federal habeas petition was not filed within the one-year statutory
limitations period; and he has not shown he is entitled to federal review of his habeas
claims through the “actual innocence” gateway recognized in McQuiggin.
Therefore, the State’s motion to dismiss should be granted, and the amended habeas
petition dismissed with prejudice as untimely.
IV. CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing Section 2254 Cases in the United States
District Courts provides that “[t]he district court must issue or deny a certificate of
appealability when it enters a final order adverse to the applicant,” and if a certificate
is 1ssued “the court must state the specific issue or issues that satisfy the showing
required by 28 U.S.C. § 2253(c)(2).” 28 U.S.C. § 2254 Rule 11(a). A timely notice
of appeal must still be filed, even if the court issues a certificate of appealability. 28
U.S.C. § 2254 Rule 11(b).

“Section 2253(c) permits the issuance of a COA only where a petitioner has
made a ‘substantial showing of the denial of a constitutional right.”” Miller-El v.

Cockrell, 537 U.S. 322,336 (2003) (quoting § 2253(c)(2)). “At the COA stage, the
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only question is whether the applicant has shown that ‘jurists of reason could
disagree with the district court’s resolution of his constitutional claims or that jurists
could conclude the issues presented are adequate to deserve encouragement to
proceed further.”” Buck v. Davis, — U.S.—, 137 S. Ct. 759, 773 (2017) (citing
Miller-El, 537 U.S. at 327). The petitioner here cannot make that showing.
Therefore, the undersigned recommends that the district court deny a certificate of
appealability in its final order.

The second sentence of Rule 11(a) provides: “Before entering the final order,
the court may direct the parties to submit arguments on whether a certificate should
issue.” Thus, if there is an objection to this recommendation by either party, that
party may bring this argument to the attention of the district judge in the objections
permitted to this report and recommendation.

Accordingly, it is respectfully RECOMMENDED:

1. That Respondent’s motion to dismiss (ECF No. 8) be GRANTED.

2. That the amended petition for writ of habeas corpus (ECF No. 4) be
DISMISSED with prejudice as untimely.

3. That a certificate of appealability be DENIED.
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At Pensacola, Florida, this 15% day of July 2021.

/s/ Elizabeth M. Timothy
ELIZABETH M. TIMOTHY
CHIEF UNITED STATES MAGISTRATE JUDGE

NOTICE TO THE PARTIES

Objections to these proposed findings and recommendations must be
filed within fourteen days of the date of the Report and Recommendation. Any
different deadline that may appear on the electronic docket is for the court’s
internal use only and does not control. An objecting party must serve a copy of
the objections on all other parties. A party who fails to object to the magistrate
judge’s findings or recommendations contained in a report and
recommendation waives the right to challenge on appeal the district court’s
order based on unobjected-to factual and legal conclusions. See 11th Cir. Rule
3-1; 28 U.S.C. § 636.
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IN THE

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

ZANE D. CROWDER,

LIBERTY CORRECTIONAL INSTITUTION,

DOC# P44924,
Petitioner,
V.

SECRETARY, DEPARTMENT OF
CORRECTIONS, STATE OF FLORIDA,

Respondent.

Case No. 3:20-cv-5934-LAC-EMT

AMENDED' PETITION UNDER 28 U.S.C. § 2254 BY A PERSON IN STATE CUSTODY

PURSUANT TO A STATE COURT JUDGMENT

Name and location of court which entered the judgment of conviction under attack: Florida
First Judicial Circuit Court, Escambia County, Florida

Date of judgment of conviction: February 28, 2011

Length of sentence: life imprisonment

Nature of offense involved (all counts): capital sexual battery and lewd or lascivious
molestation

What was your plea? not guilty

Kind of trial: Jury

Did you testify at the trial? Yes

Did you appeal from the judgment of conviction?

Yes (¥) No ()

" This petition is amended to include the Petitioner’s signature verification.

Page 1 of 15
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If you did appeal, answer the following:

(a) Name of court: Florida First District Court of Appeal

(b) Result: Convictions and sentence affirmed. See Crowder v. State, 78 So.2d 537 (Fla.
1st DCA 2012)

(@) Date of result: February 3, 2012

Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, or motions with respect to this judgment in any
court, state or federal?

Yes (V) No (L)

If your answer to 10 was “yes,” give the following information:

(@ (D)
)
3)
4

)
(6)
(7

Name of court: Florida First Judicial Circuit Court, Escambia County, Florida

Nature of proceeding Florida Rule of Criminal Procedure 3.850 motion

Grounds raised: Ineffective assistance of counsel

Did you receive an evidentiary hearing on your petition, application or
motion? No

Result: Motion denied

Date of result: February 1, 2019

Did you appeal the result? Yes

1. Date of result: December4, 2019 (mandate issued February 25, 2020)
11. Court: Florida First District Court of Appeal
111. Result: Denial of the motion affirmed

(b) Did you appeal to the highest state court having jurisdiction the result of action taken
on any petition, application or motion?

(1

First petition, etc. Yes

? Petitioner Crowder has not previously challenged his convictions in federal court.

Page 2 of 15
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12. State concisely every ground on which you claim that you are being held unlawfully.
Summarize briefly the facts supporting each ground. If necessary, you may attach pages
stating additional grounds and facts supporting same.

A. STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

Zane D. Crowder was the Defendant in the state court proceedings in the State of Florida
(Florida First Judicial Circuit/Escambia County, case number 2010-CF-2822). Mr. Crowder will
be referred to as “Petitioner Crowder” in this pleading. The prosecution/State of Florida will be
referred to as “the State.”

In 2011, Petitioner Crowder was convicted of capital sexual battery and lewd or lascivious
molestation. (R-36, 140).” The state trial court sentenced Petitioner Crowder to life imprisonment.
(R-38, 140). Petitioner Crowder appealed the judgment and the Florida First District Court of
Appeal affirmed the convictions and sentence. See Crowder v. State, 78 So. 3d 537 (Fla. 1st DCA
2012).

Petitioner Crowder subsequently filed a motion for postconviction relief pursuant to Florida
Rule of Criminal Procedure 3.850. (R-140). In the rule 3.850 motion, Petitioner Crowder raised a
newly discovered evidence claim. On February 4, 2019, the state postconviction court summarily
denied Petitioner Crowder’s rule 3.850 motion (R-28), and rehearing was denied on March 1, 2019.

(R-194). On appeal, the Florida First District Court of Appeal affirmed the denial of Petitioner

Crowder’s rule 3.850 motion.

? References to the state court postconviction record on appeal will be made by the
designation “R” followed by the appropriate page number. References to the trial transcripts will
be made by the designation “T” followed by the appropriate page number.

Page 3 of 15
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B. ARGUMENT AND CITATIONS TO AUTHORITY

1. Petitioner Crowder is “actually innocent.” Petitioner Crowder brings this claim
as a freestanding claim of actual innocence or, alternatively, as a gateway claim to his
ineffective assistance of counsel claims.

In his rule 3.850 motion, Petitioner Crowder raised a newly discovered evidence claim. (R-
144). Specifically, Petitioner Crowder explained that Linda Kahl was the forensic interviewer and
case coordinator for the Child Protection Team in this case. Ms. Kahl played an integral role in the
case — she interviewed the alleged victim at the Gulf Coast Kid’s House and her recorded interview
was subsequently played for the jury as substantive evidence during the trial (pursuant to section
90.803(23), Florida Statutes). Ms. Kahl’s interview was the basis for the charges in this case.

In early 2017, Petitioner Crowder was contacted by Donna Forbes. Ms. Forbes informed
Petitioner Crowder that her husband had previously been charged with capital sexual battery in
Escambia County. Ms. Forbes further informed Petitioner Crowder that (1) Ms. Kahl was also the
forensic interviewer of the alleged victim in her husband’s case and (2) after her husband was
charged, Ms. Kahl was deposed and during her deposition, Ms. Kahl admitted under oath that she
did not always follow the guidelines in the handbook created by the Florida Department of Health
for Child Protection Teams. (R-167, 169). Ms. Forbes told Petitioner Crowder that it was learned
in her husband’s case that state funding for the Gulf Coast Kid’s House is dependent upon
interviewers following the guidelines in the Florida Department of Health handbook for Child
Protection Teams. Finally, Ms. Forbes explained to Petitioner Crowder that after it was revealed that
Ms. Kahl had failed to follow the required guidelines, the capital sexual battery charge pending
against her husband was dropped. An affidavit from Ms. Forbes confirming this information was

attached to Petitioner Crowder’s rule 3.850 motion (and Petitioner Crowder also attached other
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documents from the Forbes case to his rule 3.850 motion — i.e., the transcript of Ms. Kahl’s
deposition and the North Florida Comprehensive Services for Children contract). (R-150-193).
Just as in the case involving Ms. Forbes’ husband, Ms. Kahl failed to follow the required
guidelines when interviewing the alleged victim in this case. Petitioner Crowder, however, was
unaware of Ms. Kahl’s failure to follow the required guidelines prior to being contacted by Ms.
Forbes. If Petitioner Crowder had been aware of this information prior to trial, he would have taken
the same steps pursued by Ms. Forbes’ husband and he submits that just like that case, the charges
in his case would have been dropped. Alternatively, had Petitioner Crowder been aware of this
information prior to trial, Petitioner Crowder would have used this information to exclude the
admission of Ms. Kahl’s child hearsay evidence and/or used the information to impeach her
testimony (and had the child hearsay been excluded and/or had Ms. Kahl been impeached, there is

a reasonable probability that the jury would have returned not guilty verdicts).*

*It is well-documented that improper interview techniques can lead to false accusations.
For example, in Why Children’s Suggestibility Remains a Serious Concern, the authors state the
following:

Given the difficulties of identifying particularly suggestible children and of
training children to resist suggestive influences, it is important for
interviewers to avoid the use of suggestive techniques. Although this seems
obvious, the interviewers studied in many different countries tend to
over-use closed-ended, specific, and potentially leading questions and other
“risky” practices. For example, one study examined seventy-two interviews
conducted by experienced interviewers in Sweden. Despite universal
recommendations to begin interviews with general, open-ended or
“invitational” questions that promote fairly spontaneous, narrative
responses, thirty-five of these interviews (forty-nine percent) began with a
suggestive question. Throughout the interviews, the interviewers relied on
suggestive and “option-posing” (forced-choice) questions, which accounted
for fifty-three percent of the interviewers’ utterances, and elicited
fifty-seven percent of the information from children. Similarly, fifty three
percent of the utterances of a comparison sample of United States
interviewers and thirty-five percent of Israeli interviewers’ utterances were

Page 5 of 15
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In Baker v. Yates, 339 Fed. Appx. 690, 692 (9th Cir. 2009), the Ninth Circuit Court of
Appeals stated:

Baker asserts a freestanding claim of actual innocence. The Supreme Court has left
open the question of whether such a claim is cognizable under federal law and, if so,
whether the claim may be raised in a non-capital case. See House v. Bell, 547 U.S.
518, 554-555, 126 S. Ct. 2064, 2086-2087 (2006). We have assumed that
freestanding innocence claims are cognizable and have held that “‘a habeas
petitioner asserting a freestanding innocence claim must go beyond demonstrating
doubt about his guilt, and must affirmatively prove that he is probably innocent.””
Osborne v. District Atty’s Olffice for Third Judicial Dist., 521 F.3d 1118, 1130-1131
(9th Cir. 2008) (quoting Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 1997) (en
banc)).

(Emphasis added). See also Dist. Attorney’s Office v. Osborne, 557 U.S. 52, 71 (2009) (“Whether
such a federal right exists is an open question. We have struggled with it over the years, in some
cases assuming, arguendo, that it exists while also noting the difficult questions such a right would

pose and the high standard any claimant would have to meet.”) (citations omitted).” Petitioner

suggestive or option-posing. Only six percent of the Swedish interviewers’
utterances were invitational. Corresponding figures for Israeli and United
States interviewers were similar, at two percent and five percent, indicating
remarkable consistency across cultures with different interview selection
and training procedures. Other studies of United States interviewers have
documented similar problems. An analysis of forty-two United States sexual
abuse interviews found that general, open-ended questions account for ten
percent or fewer of all interviewer questions, and that specific,
yes-or-no-format questions account for two-thirds of all questions. In
addition, interviewers sometimes (twenty-nine percent of the time)
completely fail to establish rapport and often (seventy-one percent of the
time) fail to establish interview ground rules by telling children that they
should feel free to correct the interviewers and to answer that they do not
remember or do not understand questions.

Amye R. Warren & Dorothy F. Marsil, Why Children’s Suggestibility Remains a Serious Concern,
65 Law and Contemporary Problems 127-148, 144-145 (Winter 2002) available at:
https://scholarship.law.duke.edu/lcp/vol65/iss1/5 (footnotes omitted).

> In Herrerav. Collins, 506 U.S. 390, 417 (1993), the Supreme Court assumed, without
deciding, that “in a capital case a truly persuasive demonstration of ‘actual innocence’ made after
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Crowder requests the Court to follow the lead of the Ninth Circuit and conclude/assume that a
freestanding claim of actual innocence can be raised in a § 2254 proceeding. It is counterintuitive
to allow “gateway” actual innocence claims but prohibit “freestanding” actual innocence claims.
However, Petitioner Crowder acknowledges that in Cunningham v. District Attorney’s Olffice for
Escambia County, 592 F.3d 1237, 1272 (11th Cir. 2010), the Eleventh Circuit Court of Appeals
stated that “this Court’s own precedent does not allow habeas relief on a freestanding innocence
claim in non-capital cases.” (citing Jordan v. Sec’y, Dep 't of Corr., 485 F.3d 1351, 1356 (11th Cir.
2007)). Because the Court is bound by Cunningham, Petitioner Crowder preserves his freestanding
claim of actual innocence for subsequent review.

Alternatively, Petitioner Crowder raises a gateway actual innocence claim. In McQuiggin
v. Perkins, 569 U.S. 383 (2013), the Supreme Court held that a petitioner who satisfies the actual
innocence gateway standard may have otherwise time-barred claim heard on the merits. For the
reasons set forth above, Petitioner Crowder meets the McQuiggin “actual innocence” standard, and
therefore he requests the Court to consider the merits of the ineffective assistance of counsel claims

argued below.

trial would render the execution of a defendant unconstitutional, and warrant federal habeas relief
if there were no state avenue open to process such a claim.” See also Jacksonv. Calderon, 211 F.3d
1148, 1164 (9th Cir. 2000) (noting that ““a majority of the justices in Herrera would have supported
a claim of free-standing actual innocence”); White v. Keane, 51 F. Supp. 2d 495, 504 (S.D.N.Y.
1999) (suggesting that a liberal reading of Herrera extends actual innocence claims to non-capital
cases); Wright v. Smeal, No. 08-2073, 2009 WL 5033967 at *9-10 (E.D. Pa. Dec. 23, 2009)
(addressing petitioner’s freestanding actual innocence claim in a non-capital case on the merits). See
also In re Davis, 2010 WL 3385081 at *43 (S.D. Ga. 2010) (concluding that “executing the
‘actually’ innocent violates the cruel and unusual punishment clause of the Eighth Amendment”).

Page 7 of 15
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2. Defense counsel rendered ineffective assistance of counsel by failing to object
when the state trial court allowed the video of the Child Protection Team interview to go to the
jury room during deliberations.

Defense counsel rendered ineffective assistance of counsel by failing to object when the state
trial court allowed the video of the Child Protection Team (“CPT”) interview to go to the jury room
during deliberations. As a result, Petitioner Crowder was denied his right to effective assistance of
counsel in violation of the Sixth Amendment to the United States Constitution.

During the trial, the State played a video of the CPT interview of the alleged victim. Just
before the jury retired to deliberate, the state trial court said the following to the jurors:

A couple of things. We’re going to send the CD back with you, which is the one

exhibit. You really can’t just put it in your brain and look at it. If you need to watch

it again, you just need to let us know and we’ll reassemble and watch it on the screen.
(T-290). Defense counsel failed to object to this procedure. After the jury retired to deliberate,
witnesses observed a bailiff pushing a cart containing a television and DVD/CD player into the jury
room so that the jury could view the recorded CPT interview in the deliberation room. Affidavits
from these witnesses are attached to this petition (Exhibits 1, 2, and 3). Again, defense counsel did
not object.

In Young v. State, 645 So. 2d 965, 967-968 (Fla. 1994), the Florida Supreme Court held that
a videotaped out-of-court interview of a child victim, introduced into evidence under section
90.803(23), Florida Statutes, is not allowed to go into the jury room during deliberations.® See also

Nunezv. State, 109 So. 3d 890, 893 n.8 (Fla. 3d DCA 2013) (“Although this issue was not preserved,

we take this opportunity to remind the trial courts that sending a videotaped interview of a child

%In Young, the Florida Supreme Court added that a trial court may allow the jury to view
the videotape a second time in open court upon request pursuant to Florida Rule of Criminal
Procedure 3.410.
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victim to the jury room is error). In Young, the Florida Supreme Court explained that allowing such
a video to go the jury room places undue emphasis on the video over the other live testimony
presented during the trial:

[A]llowing a jury to have access to videotaped witness statements during

deliberations has much the same prejudicial effect as submitting depositions to the

jury during deliberations. By permitting the jurors to see the interview once again

in the jury room, there is a real danger that the child’s statements will be unfairly

given more emphasis than other testimony. Furthermore, unlike testimony in open

court or even deposition testimony, the interviews are conducted on an ex parte basis

without the right of cross-examination.
Young, 645 So. 2d at 967 (emphasis added).

In the instant case, sending the recorded CPT interview to the deliberation room violated the
rule announced by the Florida Supreme Court in Young. Pursuant to Young, had defense counsel
properly objected to the state trial court allowing the CPT video to go to the jury room, the state
appellate court would have reversed Petitioner Crowder’s convictions on appeal. See Merkison v.
State, 1 So.3d 279,281 (Fla. 1st DCA 2009) (“[T]he failure to preserve an issue for appellate review
may be sufficient to constitute ineffective assistance of counsel . . . .”).

The Sixth Amendment right to counsel implicitly includes the right to effective assistance
of counsel. See McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); Chatom v. White, 858 F.2d
1479, 1484 (11th Cir. 1988). The familiar test utilized by courts in analyzing ineffective assistance
of counsel claims is as follows:

First, the defendant must show that counsel’s performance was deficient.
This requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.

Second, the defendant must show that the deficient performance prejudiced

the defense. This requires showing that counsel’s errors were so serious as to deprive

the defendant of a fair trial, a trial whose result is reliable. Unless a defendant makes

both showings, it cannot be said that the conviction or death sentence resulted from

a breakdown in the adversarial process that renders the result unreliable.

Stricklandv. Washington, 466 U.S. 668, 687 (1984). The Supreme Court emphasized that the Sixth
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Amendment right to counsel exists “in order to protect the fundamental right to a fair trial.”
Strickland, 466 U.S. at 684. See also Nix v. Whiteside, 475 U.S. 157, 175 (1986) (noting that under
Strickland, the “benchmark” of the right to counsel is the “fairness of the adversary proceeding”);
United States v. Cronic, 466 U.S. 648, 653 (1984) (“Without counsel, the right to a trial would be
of'little avail”) (internal quotation marks and footnote omitted); United States v. Morrison, 449 U.S.
361, 364 (1981).

Applying the Strickland standard to the state court trial record, it is clear that defense counsel
rendered ineffective assistance of counsel by failing to object when the state trial court allowed the
video of the CPT interview to go to the jury room during deliberations. Absent counsel’s
ineffectiveness in the instant case, the result of the proceeding would have been different and/or
counsel’s ineffectiveness affected the fairness and reliability of the proceeding, thereby undermining
any confidence in the outcome. See Johnson v. State, 921 So.2d 490, 511-512 (Fla. 2005) (Pariente,
C.J., specially concurring). Therefore, Petitioner Crowder satisfies both of the Strickland prongs in
the instant case. Petitioner Crowder is entitled to a new trial. Petitioner Crowder requests an
evidentiary hearing on this claim.

3. Defense counsel rendered ineffective assistance of counsel by failing to present
an expert at trial to explain to the jury that the Child Protection Team interview conducted
in this case was improper and therefore unreliable.

Defense counsel rendered ineffective assistance of counsel by failing to present an expert at
trial to explain to the jury that the Child Protection Team (“CPT”) interview conducted in this case

was improper and therefore unreliable. As a result, Petitioner Crowder was denied his right to

effective assistance of counsel in violation of the Sixth Amendment.
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As explained above, Linda Kahl was the forensic interviewer and case coordinator for the
Child Protection Team in this case. Ms. Kahl played an integral role in the case — she interviewed
the alleged victim at the Gulf Coast Kid’s House and her recorded interview was subsequently
played for the jury as substantive evidence during the trial (pursuant to section 90.803(23), Florida
Statutes). Ms. Kahl’s interview was the basis for the charges in this case.

Defense counsel failed to present an expert at trial to explain to the jury that Ms. Kahl’s CPT
interview conducted in this case was improper and therefore unreliable. Attached to this petition is
an affidavit from Hollida Wakefield, a psychologist (Exhibit 4). In her affidavit, Ms. Wakefield
details all of the red flags she saw during the interview process in this case (i.e., Ms. Kahl used
leading, suggestive, close-ended, and direct questioning — which contributes to tainting the evidence
that may be elicited, and she failed to follow accepted guidelines for conducting these types of
interviews).” See State v. Malarney, 617 So.2d 739, 740-41 (Fla. 4th DCA 1993) (“We also reverse
because of the exclusion of defendant’s expert psychological testimony. His psychologist would
have testified that the techniques used in interviewing the alleged victim were unreasonably
suggestive and that the victim’s ‘affect’ was inconsistent with sexual abuse. A critical issue was the
credibility of the complaining witness. The defense should be allowed broad leeway in offering
contrary evidence on the subject of an alleged victim’s credibility. While it might not be proper for
the state to bolster its case in chief with psychological expert testimony to the effect that the victim’s
story is psychologically credible or believable, it is not necessarily equally improper for a defendant
to show that the interviewing techniques and procedures of the abuse treatment experts played a role

in planting a story into a young, impressionable child’s mind.”) (citation omitted).

" Ms. Wakefield has been qualified as an expert in other cases on this subject matter.
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Defense counsel was ineffective for failing to present at trial an expert such as Ms.
Wakefield. Had the opinions set forth in Ms. Wakefield’s affidavit been presented to the jury, it
would have called into the question the validity/credibility of the alleged victim’s accusation in this
case. Had the jury heard this testimony, there is a reasonable probability that the result of the
proceeding would have been different.

Accordingly, defense counsel rendered ineffective assistance of counsel by failing to present
at trial an expert such as Ms. Wakefield. Counsel’s failure fell below the applicable standard of
performance. Absent counsel’s ineffectiveness in the instant case, the result of the proceeding would
have been different and/or counsel’s ineffectiveness affected the fairness and reliability of the
proceeding, thereby undermining any confidence in the outcome. See Johnson, 921 So. 2d at 511-
512 (Pariente, C.J., specially concurring). Therefore, Petitioner Crowder satisfies both of the
Strickland prongs in the instant case. Petitioner Crowder is entitled to a new trial. Petitioner
Crowder requests an evidentiary hearing on this claim.

13. If any of the grounds listed in 12 were not previously presented in any other court, state or
federal, state briefly what grounds were not so presented, and give your reasons for not

presenting them:

Ground 1 was presented in state court, and but grounds 2 and 3 were not presented and
would otherwise be time barred in state court.

14. Do you have any petition or appeal now pending in any court, either state or federal, as to the
judgment under attack?

Yes () No (V)

15.  Give the name and address, if known, of each attorney who represented you in the following
stages of the judgment attacked herein:

(a) At preliminary hearing: N/A

(b) At arraignment and plea: N/A
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() At trial: Patrece Cashwell, 201 East Government Street, Pensacola, Florida 32502

(d) At sentencing: Ms. Cashwell

(e) On appeal: Ross A. Keene, 224 East Government Street, Pensacola, Florida 32502

6] In any postconviction proceeding: undersigned counsel

(2) On appeal from any adverse ruling in a post-conviction proceeding: undersigned
counsel

16. Were you sentenced on more than one count of an indictment, or on more than one
indictment, in the same court and at the same time?

Yes (/)  No (L)

17. Do you have any future sentence to serve after you complete the sentence imposed by the
judgment under attack?

Yes () No (V)

18. TIMELINESS OF PETITION: If your judgment of conviction became final over one year
ago, you must explain why the one-year statute of limitations as contained in 28 U.S.C. §
2244(d) does not bar your petition: As explained above, Petitioner Crowder is bringing this
petition pursuant to the actual innocence exception to the § 2254 time bar.

Wherefore, Petitioner Crowder prays that the Court will grant him the relief to which he is
entitled in this proceeding.
Respectfully submitted,

/s/ Michael Ufferman

MICHAEL UFFERMAN

Michael Ufferman Law Firm, P.A.
2022-1 Raymond Diehl Road
Tallahassee, Florida 32308

(850) 386-2345/fax (850) 224-2340
FL Bar No. 114227

Email: ufferman@uffermanlaw.com

Counsel for Petitioner CROWDER
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Oath

I certify and declare, under penalty of perjury that the foregoing is true and correct.

Date: / /r / e | / 20
77 7 P
Petitioner’s signature: ’//;ﬂ//, _._/ A é'}’;"ff‘*%;———————-—

Printed name of Petitioner; ./ suie {D 5 (_ T/ Cii-‘ {

Prisoner ID#: P4 =2 174

Correctional Institution: LT l)é’( + )/ CvI»
. &
Address: (064 L) Dem psey Redton KA.
Beetol, FL 3232

._.—_"""'-L
ROVIDED B;f
LIBERTY C

%

Page 14 of 15

A-63



Case 3:20-cv-05934-LC-EMT Document 4 Filed 12/14/20 Page 15 of 15

CERTIFICATE OF SERVICE
ITHEREBY CERTIFY atrue and correct copy of the foregoing instrument has been furnished
to:

Office of the Attorney General

PLO1, The Capitol

Tallahassee, Florida 32399-1050

Email: criminalappealsintake@myfloridalegal.com

by email on December 14, 2020;

Mark S. Inch, Secretary

Florida Department of Corrections
501 South Calhoun Street
Tallahassee, Florida 32399-2500

by U.S. mail delivery on December 14, 2020.
Respectfully submitted,

/s/ Michael Ufferman

MICHAEL UFFERMAN

Michael Ufferman Law Firm, P.A.
2022-1 Raymond Diehl Road
Tallahassee, Florida 32308

(850) 386-2345/fax (850) 224-2340
FL Bar No. 114227

Email: ufferman@uffermanlaw.com

Counsel for Petitioner CROWDER
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IN THE
FIRST JUDICIAL CIRCUIT COURT

EscAmMsia COUNTY, FLORIDA

State of Florida,
Plaintiff,

Case No. 2010-CF-2822
Zane Dalion Crowder,

Defendant.

AFFIDAVIT OF DONNA FORBES

STATE OF FLORIDA
COUNTY OF ESCAMBIA

I, DONNA FORBES, having been duly sworn, hereby affirm and state the following
as true and correct:

i My name is Donna Forbes. 1am over cighteen vears of age. | am the wife
of David Franklin Forbes, Escambia County case nursber 2015-CF-0042350A,

2 My husband was initially charged with sexual battery and lewd or lascivious
molestation in Escambia County. Mr. Crowder was also charged with zexual battery and
fewd or lascivious molestation in Escambia County.

3. OnMay 20,2616, Linda Kahl was deposed to determine her role as a Forensic
Interviewer and Case Coordinator for the Child Protection Team in Escambia County

Florida. During deposition, Ms. Kahl admitted unier oath that she was not awars of the
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guidelines in the handbook set forth by the Florida Departrnent of Health for Child Protection
Teams. Ms. Kahl stated she was not aware of the guidelines in the handbook, thus kad never
followed them,  Afrer this defermination was mads, it wag decidad thaf Ms. ¥ahl's
supervisor Kirsten Busey, Linda Wahi’s supervisor should be depesed. tn addition, Cate
Jordan was set for deposition as she wes {he ore that signed the contract with the Florida
Dapartmeant of Health. The Staie funding for the Gulf Coast Kid’s House s dependent upos
the coniract gigned by Cate Yordan. (See Defendant’s Third Amended Raciprocal Discovery)
After this doecument was filed, ali Capital Charges were dropped in this case. This was
wnexpected, as the Assistant State Attorney had mdicated that the cage would go to mial.
4. Al the beginning of 2017, T leamed that in Mr, Crowder’s case, Ms, Kahi
acted as an expert witness for the Biste of Florida, even though o my hugband’s case it was
determined that she was not an expert i the zrea of sexual battery and lewd or lascivious

GIBSIRTION CASes.

5. I first reached out to Mr. Crowder's family at the beginaing of 2617

miroduce mysell and explain to ther the situation in o1y hushand’s case.
Tdeclarsthat ! have read the above docurmnent and that the facts stated therein are irue.

Executed on this j 7 day of November, 2018, —

-
/f

b AT

Donna Forbes

Swaorn 1o and subscribed before meby Donna Forbes, who is personallyknown to me
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o e
or who has preduced YLD rors Ll genta sgidentification this _{;‘:}_W day oTNovember,
2018, 3
T .,
%\ r'i/ AW R
RS T PPN S (\j\“;ﬁ,ﬁj&\f:} "'\""“"j
Notarv Public, State of Florida at Large

L

. .. . Y, PO T
My commission expires: ~ - He 00

-~
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VIDEQTAPED DEPOSITION OF LINDA KAY KHAL 05/20/16

O o} SR LI () DD e

fed

D Dy bt g R e et s
0O ) o9y Lf s &) B b € gy

Yy N
= Lad B et Ty ALY

[ E ]
R

3
IN THE CIRCY R 1 INDEX OF TRAWSCRIPT
v wo P BecRBE T LobRT seommoa . INDEX OF TRANSCRIET
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STATE OF FLORIDA. 3 LINDA KAY ¥HAL
plaintiff, 4 Direct Examination by Mr, Pavlinic.............06
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VIDEOTAPED DEPOSITION OF LINDA KAY KEAL 05/20/16

1 THE VIDEOGRAPHER: Hers beginsthevideo  + 1 A, thave z Baichelor of Science degree from
2 deposition of Lydia Kay Khal in the matier of 2 lowa State University with & major in sociology,
3 State of Florida versus David Frankiin Forbes, 3 emphasis balng criminat justice,
4 Case Number 2015 CF 004250 A, Division N, 4 Q. When did you get your degree?
5 Today's date is May 20th, 2616, The time 5 A 1985,
6 on the video monitor raads 10:09 am. And the 6 Q. Dovyou have any post-graduaie master’s
7 video operator foday is Ryan O'Keeley reptresenting 7 courses ot anything of thaf nature?
8 Truman Legal Video. The court reporier is Pamela 8 A ldonot
9 Dee Effiott repraseriing Anchor Court Reporting. 9 Q. Howlong have you been in your currant
16 Today's daposifion is being taken on behalf of the 15 employment?
Defendant and is iaking place at Anchor Court A, Since June of 2008,
12 Repariing, 229 South Baylen Street, Pensacola, 12 Q. You--as part of discovery in this cass,
12 Florida. 13 we've goiten a ~ a resums from you.
4 Counsel, piease intraduce yourseives and i Yes.
whom you represant, Q. [lustwant to -- we'l have this marked.,
% S, AMBROSE: Erin Ambrose for the State. w6 'mgoing to show you what will be marked as Deposition
17 MR. PAVLINIC: My name is Tom Paviinicand {27 Exhibit 1. ks that your resumé; is that your current
18 I'm co-counset with Ryan Cardoso, both of whom 18 resuma?
15 are presant. 39 A Ascurent as fhave, yes, its.
20 THE VIDEOGRAPHER: The court reporter may {20 MR. PAVLINIC:  Ang we'lf just make this a
2 swear in the witness, please, 2 part of the -~ as an exhibit
22| WHEREUPON, the Witness, 22 (Wheraupn, Deferdbnt's Bénibit No, 1 was
23 LIKDA KAY KHAL, 23 narked for 1dentification.)
24| having been duly sworn by the Court Reparter, testified |24 Q. (By Mr. Pavlinic) And alsc atfached to
250 on her cath as follows: 25 that were - were some certificates of training that you
§ g
1 THE WITNESS: 1do. - received; one dated, it looks fike, 2008 and one dated
2 THE VIDEOGRAPHER: Okay. 2 2009. Take a ook at that and ses f that...
3 MR, PAVLINIC: Al set. 3 A Thal's corect.
4 DIRECT EXAMINATION ¢ MR, PAVLINIC: - We'll have these marked as
5| BY MR. PAVLINIC: 5 Deposition Exhibii 2 and 3; 2008 would be 2 ang
& Q. Ms. Khal, we've riof met or had any priot 6 2009 would be 3.
7 depositions together, but I'm assuming you've had your 7 (heraupn, Defadknt’s Bhibit nos. 2 and
3|  deposition taken on previcus accasions? 8 3 veere marked for idatcificacian.)
9 A Yes, Thave, g Q. (By Mr. Pavlinic) | noticed thal the last
16 Q. You're famiiar with the procadures? 1060 course that you took was 2009,
11 A |hope sg, yes. 1 A thad an additionat forensic inferview
12 Q. Ifany fme ask you anything that's - 12} training in 2010,
13 that's ambiguous te you, just ask me to clarfy it; 13 Q. Uh-huh,
14 okay? 14 A Butiwas notable to locate that
15 A Okay. 15 cerfificais.
15 Q. Ineticed that when the - the reporier 15 Q. Was 2810 the last training sassion that you
1 (sic) there said your middle initiel was K7 1A attended?
1% A Yes, 18 A Formal training, yes, | believe so.
19 Q. What's thai stand for? 18 Q. When you use the word formal training,”
20 A ey, KAY. 20{  what do you mean by that?
7 Q. Okay. And by whom are you employed? 2 A Thatlactually went to - and actually, |
22 A Forthe Child Protection Team. 22} take that back, because we just had a couple of weeks
Ex) Q. May lask you how old you are? 23| ago a two-day forensic inferview raining at the Gu
74 A lam53, 24/ Coast Kid's House, Ang wher:{ say "formal,” we have
% G Andwhatis your - your formal education? 25| informal what we cafl peer review within our office of
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VIDEQTAPED DEPOSITION OF LINDA KAY KHAL 05/20/16

where we review each other's forensic inerviews and i your job title? You work for the Guif Coast Kid's
iust discuss amongst ourselves e interviews and 2l House.
strengths, weaxnesses, just inferviewing each other's - 3 A Vwork - work for the Chilc Protection
reviewing each other's inferviews, we call thai a pest 4 Team, which is one of the agencies housed at the Guif
revisw. 5 Coast Kid's House.
Q. Does that include - your group, vour peer § Q. Andwhat is your job designation, what ar
- peer group, losking at one of the interviews that you 7 you called?
conducied and commenting on if and eriiguing A2 8 A Case coordinator.
A VYes. 9 Q. And whal are your ~ what is the function
Q. Andisthars 2 record of that? Tell me 100 of a case coordinator?
what happens as a result of all this i A We, a5 case coordinators, provide services
A, Cur supervisor is presen at those and 12 to families af the request of either DCF or law
thera is a form that's filled out about - it's called & 13 enforcement where thare's been an aliegation of abuse or
paer - peer interview, peer raview form just 14 neglect and we provide these services, which can include
gocumenting | the procedures thal we ussd werz followad 13 interviews, medical exams, psychological evaluatians to
In that particular interview, i they weren', areas for w6} assist that persan requesting the service in their
improvement, just things like that. Butthereis a 17 investigation and in thair - ir thelr investigation.
form, yes. i8 G Aspartof your role as a case coordinator,
Q. Arethase forms fled as part of your 19| you said fo provide services to - to people that need
personnel file or what hapoens to them? 20 tem?
 do not know what happens with them other 21 A Tothe agency that's requasting a service,
than after wa fil them out, they go back o my 22 either the Departmant of Children and Families or law
Supervser. 2| enforcement to heip us make an assessment - help them
Q. Have vou seen some of the critigues of your 2¢] make an assessment for abuse ar naglsct.
inferviews? 25 Q. Okay. The extent of the abuss and negleci?
10 2
A Yes, i A Whether i exisis or not, the extent of it
Q. Howmany of those would - would be in 2t and - ysah, yes.
existence, for example? 3 Q. Sowhen you - when you take on the rols of
A Fwouldn't even - § wouldn? be able to 41 acase coordinator, are there any suppositions made
sven guess on that. We - we take turns reviewing sach 51 about whether the abuse has already oceurred?
othar's inferviews. so | wouidn't know how many of ther § A That's what wa try not to do. That's what
were mine versus. . 7| we're bving fe gather when we bring the chidren in and
Q. AndI'm assuming that there was some 8 the famiies in, whether something has occurred or not.
positive comments by your interview - of your interview Q. And you said you work in - in conjunction
tachniques and soms negative? o with the agency and sometimes with law enforcement
A Phope so, yes. 12| andor both?
Q. Whatwould have baen some of the positive 12 A Idomtknow if in conjunction with, but at
things that were crifiqued? 3 the renuestof, yes.
A Type of questioning, open-ended 14 Q. In—inthese initial time periods, are
questioning, patence with the child, abiiity to focus 15 defense atlorneys ever invited to submit any
on the interview. |- can't even think of other 1¢|  information?
things off of the top of my haad. 17 A, No, not that Fm - nat that fve ever
Q. Whatabout some af the negative things that ¢ dealtwith, Our cases are ustally before of ai the same
may have been said? 18 fime as an arrest is being made. They're usually very
A, Just-and | don't wani fo say negative, o early onin the siage before anyona would sven have an
but just different case coordinators may have asked & 21 attorney per se.
question in a different way or gons about asking 2 Q. Andwhen you get the case, does somaiimes
quesizon in a different way. | can't really think of 23 the alleged perpetrator sven know that the investigation
a - anything negative off of the ton of my head. 240 s going on?
Okay. Sowhat is your actual - your - 25 A Sometimes yes, somefimes no.
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13 i5
1 Q. Howis that determined, whether they know 1) with a medical exam and possidly inferviewing a parant.
2 orifihey don't know? 7 No, thare wouldn' be 2 forensic interview on that
3 A ltwould - well, ¥'s kind of a case by 3 particular case. Soit-- ke | said, # just depands
4 casescenario. |t depends on what we would be looking 4 onthe fype of case thal i Is as to what service we're
5 at, if it wouid -- example, a case of physicai abuse, 5 providing. There are cases where there's na interviews
6| it's a quastion of whether at the time DCF would r¢ler & done atal, but there Is stil a case coordinalor
7 It tney are aware of who may or may not have caused 7 assigned to the case.
& abuse fothe child. It - # just kind of depends on 8 G Alright. So I'mnot so swe that - tnat
o how early on in the investigation we're mads aware. 9 you've answered my question,
19| That's kind of confusing, but... 10 kay,
11 Q. Do you have separate hierviewers in —in 11 Q. Maybe 'm jusi not processing it. Are
12 your agancy or in your -- your depariment? 12 there individuals that de not - are not case
13 A Yes, there are, | befiave, right now six 13 coordinators who just do forensic interviews and nething
14 case coordinators, six or sevan case coordinators. 14 else?
15 Q. Areyou using the term "case coordinator’ 15 A N
16l synonymously with an interviewer? 16 @ Ne?
17 A No. As acase coordinator, we - we can 17 A No.
18 conduct interviews with a parent, a caregiver, a child, 18 Q. Allright. Sois it always past of the
19 assistwith the medicaf exam. And when | say "assist,” 19 case coordingtor's duty to conguct a forensis
20] Depresent. Sointerviewing is ong of the - one of the a0 interviewer (sic) - forensic interview?
21} things that we do as case coordinators. % A Hfthere is one, yss.
2 Q. Do you have interviewers that do nothing 2 Q. Okay.
23 butinterview the child? 2 A Yes.
24 A, Depending on the case, there are some cages 124 Q. Would the case coordinator ever bring in a
250 where we only do interviews, 50 that may be the case 25t third party 1o de the intarview?
i , 16
1 thera, Butit-- but it the particular case requires a 1 A No. If fm uncerstanding your question
2 medical exam, they wouid aiso be present for the medical 2 right, ne.
3 exam. 3 Q. Now, what - wha! educational raining do
4 Q. Imiust trying to -~ in - in looking at 4 you have as pari of your cass coordinator duties that -
50 some ofthe rules and requiafions here, 1~ ldrawa 5 that enables you to conduct a forensic inferview of -
¢ bigdistinction between an inierviewer and a case g ofachild?
7t coordimator. An interviewer has limited involvement in 7 A Well as —-as | said, formal fraining,
gl the case; isn't that corract? g when you bagin as a case coordinator and you have te
9 A Yes. And as the Child Protsction Team, we 9 atiend what's called an APSAC raining, which s the -
10 are only providing fmited information gbout the g the protocal that we use in our training. it's the
11|  entirety of a case as well 11| Advanced {sic} Professiona Society on the Abuse of
12 Q. Are - are the roles of an inferviewar 12 Children. So Ewentthrough a 40-hour forensic
13 conducting a forensic interview and the roie of a case 13 inferviewing clinic in 2008, which is what's required as
12 coordinator, are they different roles that those 14 aforensic inferview — interviewer. And | believe that
5 individual wouid be playing? 15 was in Tampe ~ | befiove Tampa. And | went through 2
K A idon% really undersiand the question. 6| 18-hour clinic in 2008 right atter | started and then
17 Q. Allright, let me rephrase 1 this way. 17 another 16-hour clinic in 2010. That's the only formal
18] Are there individuals in your agency that do nothing but 18 law training that I've been through,
19 interview & child and act as an independent forensic 19 Q. Youmenticred -- you mentoned APSAC. So
20]  examiner of the child? 201 you follow their -- their protocols and thelr
2 A Again, no. H's--youreceive a case and 211 suggestions for conducting interviews and --
220 if's whatever service is required on that case. That 22 . Yes.
23| could be interviewing. 1t may be not be interviewing. 23 Q. - and conducting investigations?
24| It may ike an infant that has a bruise on bis head, 2 A Yes.
250 whereas a case coordinaior, | would only be assisting 25 Q. Scwhat - what is the duty, what's the
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mandate of & - of & case coordinator? What - what are 1 A Comect.
you stpposed fo do when you take on the resporsibily z Q. Angwhat gbout considering alternale
of an investigation? 3 hypetheses for what the chile may be saying; da you -

A We'e making an assessmen: for whether a 4 isthaia requirement of your - of your interview?
child has been abused or neglected. 5 A ltcanbe, depending on the afiegation.

Q. And whal are the steps thal you take 0 g Thatis one of our steps is o explore that, f
make that delermination? 7 possible, yes.

A That can be done through interviews, 8 Q. And - and how do you do that, how do you
medical exams and we &lso have a team psychologist. We 4 explora alternate hypotheses?
also assess for mental inury and that can be done 1 A And again, thet would depend on the -
through a psychological svaluation. 1 just depends on 13]  the - the aflegation and what may have happenad where,
the type of maltreaiment, abusa or neglect that we're 1)  guess, an example would be if you were - if it was a
assessing far, 13 vounger child and they were giving -- making an

Q. Andbeyond the inferview of the child and 14} allegation that they had been tauched, you wauld want to
the medical exam that's conducted in-house, do you reach 15 explora was someona possibly helping you with bathing,
ol to colaterat individuals? 16| was someone possibly helping you with going to the

A Wedonat, not as the Child Pratection 17 hathroom or somathing fke that.

Team, ro. 18 Q. Weknow from fne discovery in this case

Q. Well who has that responsibiity fo do 19 that the allagatisns were raporied 1o the authorities
that? 200 on-- on August the Bth of 2015 and you conducted your

A, Thai could be ol raferral source, aither 21| intervisw on August the 11th of 2015.
the Depariment of Children and Families cr law g7 A The pari about the interview, yes. I'm ot
enforcement, As | said, tie the Child Protection Team 23 certain what date it was raportad 0 law enforcement.
is just Tike one -- one entity of an investigation and 2 Q. That's what we have.
then like as an example, DCF, which was the referral 25 A Okay.

18 20
sourca in this case, would do - take our information 1 Q. You're not disputing that?
and then afso | think they call them collaterals where 2 A No.
they talk o, you know, teachers, neighbors, other 3 Q. Sowhat information did you have and from
family mambers, things such as that. 4 what sources prior to condugting the interview?

G Soas-whan you conduct your interview, 5 A Wehave within aur -- the Child Protection
lel's talk about the interview nere. What's -- ¢ Team, we have someone that does triaging, which is -
whal's - what are the requirements, how do you 7 i's like a centralized person that DCF or law
structure your interview, what's the goal of an g enforcement calls to make a request for our services and
interview’ g thal person then gathers the information.

A With a child or with a caregiver? 10 in this particular case, it was from DCF,

Q. Withthe child. 11 the investigator, that she was requesting a forensic

A Withthe child, a forensic intsrview, it 12, interview of this chid and a bit of the background that
is - we are attempting to determine if samathing has or 131 she had obtained in her initial inferview wita the
has not happenad o a child, 14 family. And s0 that was -- | have fhat information and

Q. Uk-huk. 15 ihat would have been aff at the dme.

A That's what we're - the overali what we're 1 Q. Oxay. Would that have been from Bridget
trying to determire in a forensic interview. And fhe 17 Fair?
protocoi that we follow is the structure of aur 18 A Ves
interviews, our rapport building, obligating the child 19 Q. Whenis the last time that you talked to
fo tefl the truih and then moving into the alligations. 200 Bridget Fair?

Ard our questioning is formulated with cpen-ended, 21 A About any case?
non-isading, non-suggestive guestioning with the chifg. 22 Q. About this case.

Q. Isimportant for you, as the interviewsr, 23 A Oh, probabiy at the -- at the -- within
fn be netral when you go info an interview; is thal 24 probably 2 couple of weeks of the case.
correct? 5 Q. Do you —do you know that her degosiion
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1| had been taken? H Q. Mave you taken acvaniage of his services? f
2 A Mo . A Yes
3 Q. And did you know that she had some 3 Q. SoC-CPT,Ns, Fair and her group are
4| reservations about the conclusions that she reached 4 conducting an invesiigation, you get information from
£ during her daostion? & her, you're the case coordinator to determine whether o
6 A No & ol this abuse afegedly has taken piace; is that
¥ G Okay. 50 the information thet you had came 1 correcl?
g from input from Bricget Fair? g A Weare ~ we gather information, yes, from
g . Correct. g the - from the family, yes.
1 Q. And do you know what the — whal she had 1 And thet prior {0 your interviewing, in
1} doneto conduct ar independent investigation rezching iz this instance, you did net sonduct any
17 outio collateral cantacis prior bo -- to talking {12 speciakzed iisrvicw Wi any parson other than - ang
13 with - talking with you? {73 the mother, and did you talk to the mothar betore this
14 A Oy - she didn't tak %o me, she spoxe 14 examinazon?
15 with, like | said, aur iage person, p A Yes
1§ . Whe's that? |6 Q  Other than Briannz, other than - olher
11 A Barbie Valieto, {13 than Brianng?
18 Q. U BE:| A Noone.
L A Soif would have been Bridgat relaying to 1 Q  Neone?
20| Ms. Valletts what she had gathered at the very 20 A Comec,
21 beginning, which { befieve she $alked lo the child and Al Q. Anddid you - did you have a writien
22| ‘falked to - l'd have to -- the mather, possibly, 22| report from Bridgel Fair or somebody from thal team that
23 C.  Un-wh. Under these APSAC standards, st |23 gave you an outline of what isic} the aliegation was
a2l it the responsibiity of the - of the case coordinaior 24 supposed to have taken place?
25 toconduct specialized intarviews? bis A Only tha beginning of our reports is what's
]1' - Zh i — 2
A Yes. Y called cur viage.
3 Q. Andisn't it the rasponsibifity of Tna case 2 G Oy
3 ceordinator Yo e a social assessment? 3 A Andtha's besically the first couple of
4 Na. 4 paragraphs of my - ali my reports,
5 O, Isitthe responstbifity of the - of the 5 Q. Did vou aver leam about an indkidial
5 Investigator 1o do a social assessment? 5 the name | <0 vou ‘oow m
7 A Tmnol sure even what 2 social 7 may he?
i|  assessment ~ we dontt - 've never conducied & social 8 A Ibelfive that's the child's greal
5 assessmert in eight years, We do, we condudt ¢ grandmother. _
10 Speciafizad inferviews when a - if the case fits that 1 G Didyou have any interaction with har?
13 crlteria. And inthis case, | did, as the child was 11 A ldignat
2 Droughi by her mother. So | did inerview the mother at 1 Q. Did you-- did you subsequenily lagrn abou:
13| the same tima ~ well, right betore | interviewsd the 13 the infersction be?weevF and? viga
14| child, 14 vise muftiple discussions anout avuse, sexual abuse’
15 Q. How about independent peychosexaal it A Yieamed from the mother that that is who
16 evaluations ar psychological evaluations, have you ever 16 the child disclosed to was the great grandmothar,
37 referred ~ i that a respansibifity of the cass 17 Q. Okay. Thatwas - thal's a difierent
18| coordinator whers indicated o have the chid submit io 18 uestion.
18 apsychological ~ indepenoen: psychological exam? 13 A Okay, I'msomy -
20 A Wehave a CPT psychologist on staff where 26 Q. Were you aware of any of the ~ the
22 normally we refer to him when DOF is requesting input 2 discussions between ng about
22 regarding menial injury, That's usually when we use our 22 abuse_in geneszl about own abuge,
33 psychologisl. 23 about * motiers abuse -
2% G Andwho s that? 24 [
25 & Juian Salinas, b (. ~andthe impael that tha: may have had?
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25 27
A No 1} the pervasivaness of the discussions, would that hava
Q. Didyouever speak to [ e 2| been one of the -~ the factors that could maybe asked
child's grandfathar? 3 {sich you - caused you fo ask about that?
. N g A Aslsaid, if's not typicadly what we ask
Q. Wereyou aware fhat there had been mulfiple 5 is why questions fike that. That's just normally not
instances of vilification of David Forbes by . g partof our interviewing.
7 Q. Buf your interview is supposed to be
A No & neuiral and you're supposed to explare every hypothesis
Q. Had you had known these things prior to 9 that could lead the child to be making an allegation;
your interview with would you have asked her 190 isn't that comect?
ghaut that? 1 A ltcanbe, ves
A ltdeperds o what you're asking me what | 2 Q. Can sometimes children make false
would have askeg her. 13 accusations hased upon influence from third paries,
Q. Okay. Wel let me askyou this, young 14 particulady people that nave an important role in thefy
children, seven-year-cid children, can be subject 1o 15 lives?
suggesthility, abviously; correct? 15 A, Thaycan, yes.
A Yes. 17 Q. Okay. And youe famifiar with the term
Q. Andif the record would have established 13 “lification™?
that there was this influence by on her 1% A Ves
granddaughter having multiple discussions about abuse 26 Q. Okay. What's your definitior: of
without any factual basis, would that have bean 211 vilitication?
something vou would want fo ask ahout? 22 A Htwould be someone - | don't have 3
A Possibly. 3 definition for it, but fike a child being - someons
Q. Okay. Why wouldn't you have wanted to do 240 talking fo a child about someone in a negative manner
it? 25 and that child then having nagative thoughts of that
% 28
A It -itseems simpls, but my job is i chitd - or of that individuat.
just - is not to question the child about why. That 2 Q. Okay. And are you aware thatj .
isn't normally & question we ke to ask kids because 3 the child's grandiather, had made negative siatements,
that's more of 2 - it can be placing bfame. That's not 4 according fo all her life about what a bad man
what f'm trying 1o do. I'm just trying to gather a 51 David Forbes was?
statement from a child, if something happered to them or 5 £, didntknow that.
not. And the why things usually get left for someone 7 Q. Okay. ¥ -1 you had known that pricr to
else maybe fo do. 8 conducting yaur inferview, would you have asked perhaps
Q. Woel that opens ancther area. Butlet ~ 9 about thal?
let's stick with this first. 16 A Possily.
A Sure, 12 Q. Why wouldn' you have asked about that?
Q. Soif you had this multipie discussions 1 A Back o my same answer, That's not really
between her greal grandmother aﬂd” ahoutabuse |13 what I'mfrying to gather from a child,
where h didn give any incication There was any 14 Q. Well, couidn' vilfication lead the child
abuse 0 was any problem, do yau think that that couid 15 sometimes to make false accusations of ebuse?
have been probiematic in influencing the child perhaps? 1 A f--itean
A Hcould have been. 17 Q. tltean?
Q. Okay. Soifit could have been and you -- 18 A Yes
and if you were aware of those facts, would you have 18 Q. And wouldn't that be an alternate
asked her about that? 200 hypothesis that vou couid have sxplorad, i you had bean
A Possibly. 21 awarg of thess facts during your - your interview?
Q. COhay. Scwhat would have made the 2 A Possidy,
determination fo ask har? 23 Q. Okay. Butjust so lwari to make sure that
A 1-Tcantanswer that guestion. 241 you dont do any of this evaluation of these independeant
Q. Ifyou had known the nefure and exfent and 230 wiinesses, you're hased upon what you've gotier from the
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1} peopie that have asked you to do the interview; right? 1 G Okay.
2 A Correct. 2 A That's my ~ that's my rcle.
3 Q. Okay. Now, what aboul prior -~ exposure 1o E! Q. Alvight. Well, in gathering the
4l prior sexual activity, were you awate ihat# hag 4 stalement from the child, in other words, you know that
5t been axposed to some sexual activity that she coserved 5 there's hean an allegation of abuse -
€ invaiving her mother anc others? 6 A Carrect
7 A Ne i 7 Q. -andyouwantfo gve the ¢hild an
g Q. Was thal ever refaled to you by anybady at 2 opporiuntty to tafk about that abuse -
s the-the CPT team? 9 A Corect.
10 A, Naotto my knowledge, unless I'm... 10 Q. -right?
i Q k- i A Correct.
12 A Not-notthat | recall, 2 Q. Okay. Notto delermine whether or not the
13 Q. I you had knowa prior to your 13 abuse actually occurred or not?
14 inferview thai* fed begr: exposed fo seeing some {14 A Correct. That's not ey role.
15 sexual activity, would that have been something you 15 Q. Okay. Do you realize that you're a
18] would have asked her about? 160 forensic interviewer and you have certain
13 A Possibly, yes. 17 responsioifiies to explore alternate hypotheses and
8 Q. Okay. Why wouldn't you have asked her 18 your role is fimited to just have the child maxe a
19 aboufthat? 13 statement about the abuse that's been reported to you;
20 A Aslsaid, it depends on what it was or 200 isthat - is that what you're saying to ug?
21 whatthe circumstances were. 21 A I'maninformation gatherar from the child,
22 Q. Well, Ist ma give vou some of the 22 yes. And then that information, as | said, is provided
23| circumstances. We know fromh deposifion that {23 back fo the Department of Chidren and Families for them
24 she saw her mother in the kiichen squatting down ficking 24| or through law eniercement 10 explore altenative
25 her boyfriend's private areg, oral sex. Do you think 250 hypotheses, as far as things fke that.

30 3
1| that would have been seme - thaf's a significant 1 0. Okay. Well, wha would explore an altemafe
2|  observaiion by the - by Raehanna? 2 hypethesis ther? Who would have the responsibility for
3 A Asignificant observation? 3 doing that?

4 G Ofbeing exposed to sexual acts that could 4 A Iteould have been the Depariment of

5 hava influenced her in any way? 5| Children and Families of law enforcement.

6 A Yss 5 Q. Sodo you give them any guidance as to what
7 Q. Okay. And how about if she saw her 7 they should do ir that regard?

g boylriend - her mother's boyfriend on top of her and - 8 A Ne

o and heart the bed, quots, shaking; would that have been 9 Q. Inthese - these standards that arg

15 something that you would have wanfed to ask her about, 10 published by APSAC, it taiks about the rasponsibility of

11|  the nature and extent of what she saw? 11} acase coordinator to do these things. Are - and

A Again, cur interviews dan't normally 12 you've -~ you're guided by APSAC. Da you routinely just

23| encompass that -- that information. 1% ignore those recommendaiens of APSAC?

14 Q. Wel, isn't & purpose of every forensic i A, I'mnot sure what you'e even referencing

15} inferview to explore every possibla alternate hypothesis 15 fo.

16} other than the factthat it nappened as a - as a {sic) 16 Q. Well in the APSAC recommendations, it

+1 exclusion as to why the child may be meking these 17 talks about the responsibifity of the case coordinafor

18 allegations? 18 conducting specialized intervisws.

19 A Notiothat scope, | don't befisve so, nc. 1 A Comect,

0 G s the goal of your inferview then o have 20 Q. Okay.

211 the child make an incuipatory statement about the abuse 2 A Which | did do with this family.

221 and o -- and define the abuss that you've been led 10 2 Q. Pardon me?

23 believs has taken place? 2 A Which | did do.

2 A My goalis just to gather a statement from 24 Q. Okay. But you did it one inferview, you

25 the child, 25 did it with Brianna, the mother --
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A Right

Q. -right? Nobody else?

A Correct.

Q. Okay. Andyou're supposed - it requires
you 10 do & social assessment about the child's
hackground and whers they live and thiags of that nature
and you didn't do that efther; did you?

A Tmnot sure when you're saying a sacial
assessment, what you're - you'rs referring to.

Q. Well, ara you familiar with the APSAC-
guidefines of what a social assessment is?

A Asocial assessment is one service that the
Child Protection Team can offer & family.

Q. Unhuh,

A inmy eight years, Tve never conducted &
sociel assessment of a family.

Q. Okay.

A Qurteamis very medicafly - medically, we
focus more on the medical par: of the exam medically and
interviews, As | said, there are teams that do social

assessmants, fve never conducied a social assessmant,
Q. Eventhaughthat's & recommendation of
APSAC that you do that as a case coordinatar?
A Iwas never aware of that. | just know
that's 4 service that can be provided by the Child
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A Because I'm - it's not my role 1 second
guess a child or things like that. |just -~ -1
don’t do that,
G Allright. The facts that | - | talked
to -~ o you about, mainly ihe - the vilification by
Biil Rubert, that could be significant?

A, ltcouidbe.
g. gkay. You didn't know about that?
. C.

Q. The grandmother's fatking to the child
about her own abuse, zhout Brianra, her own mother's
abuse and these constant repetiiive discussiors where
there's haen no statement about that, that could have
been important?

A Could havs bean.

Q. Andihe chid's exposure to seeing sexual
acts, thai could have aiso been important, too?

A Coutd have besn, yes.

Q. When you - you mentionsd earlier that vou
talked about your - your madical findings. Intis
instance, Lydia Rosenberger conducted the examination;
is that corract?

A Shedid.

Q. Ardinyour report, when you concluded i,
you took some of the language that Lydia Rosenbergsr is

N L D (a3 N3 et

3 EXY el

—

Pt e

Protection Team,

Q. Sovyol're - you're -- you gather
information, you've got an allegation of abuse, you give
the child an coportunity of talking about that?

A Correct

Q. Youdentdo any independant investigation
prior fo that to datermine what could have asked -
caused the child to make those statemenis?

A Wedonot,

Q. And you say thal's the responsibility of

%)
SN

saying and said that you -- you wrofe that down. And}
believe in your report, you say that you - that the
child would nof have been able to describe these acts,
if she hadr't experienced them; do you remamber that?
A Tha's in Ms. Rosenberger's report, yes.
Q. But you adopied that in your conclusions
and findings?
A inthe fingl case summary?
Q. Yean, the final case summary.
A, Thefinal case summary is a-- basically, a
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law enforcement and that's the responsinility of the CPT 12| combination of af of these sarvices that were provided
team? 12| for the family.
A DCFteam. 13 G Uhhuh,
Q. DCFigam? 14 A And that would be the medical finding.
A Yes, 13 G, Andin this instance, there were no medical
Q. Okay. Sonowiner-1-i-1hada 15 findings; is that correct?
block and | don't knaw If you've explained fo me. How 17 A Notthat| recall.
can you explore an alternate hypothesis about why the i8 Q. Cray. That would be important, We have
child may be making those statements if you don't have 190 Lydia Resenberger saying that there was no evidence of
any of that speciafized information before you condugt ol any abuse or anything of that nature, physical evidence
the infervisw? 210 of any abuse?
A Weli - and maybe | wasn't really A Ibelieve thaf's comact.
understanding what you meant wher you said explore 23 Q. And Ms. Rosenberger concluded that she -
aliernative hypatheses. 24 this was -- was posttive for abuse bacause the chiid had
G Uh-h. 25 sald it had faken place and the child wouldn® have seid
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11 those things unless she experienced them. Dig you - 1 Q. Alirgni. Andthen in her conclusion, she
2| did you see that in this veport? 2| says that, well, a seven-year-gid child wouldn't say
3 A Yes, yes. 3| ihese things urless she experienced them, thaf's her
4 Q. Dig you - do you buy info these 4 gonclusioh.
5| conclusions? Do you think that's a proper congiusian by 5 A That's her statement, yes.
s Ms. Rosenberger? Q. Sonow, there's no questioning about
7 A, That would be for her to say. 7 whether or not* wes ever exposed to the things
8 (. Have you ever questioned her about that, 8| that she was dsscribing, hamely oral sex or - or hings
i Ms. Roserbergar, how can you make this sanclusion; g of that nature in your ivestigation - in vour forensic
10t what's the scientific basis for your making that 10| interview?
11| conclusion? il A Comect
17 £ |havent asked her that, no. 12 Q. Doyou ever go, after the - the - the
13 Q. Oxay, Butyou acopted, you xrow, word for 13 investigale - the "evaly” - examinalion completed by
14 word, what she put in her report and inciuded it in vour 14 Ms. Rosenbarger ana ask her the scientific basis for her
150 report? 15 conclusions or do you just accent them?
16 A Aslsaid, that final repart is g summary 16 A We usually have a discussion, but, | mear,
17 of the medical - 17 we agrea on the findings, but | don't understand what
18 Q. Okay. 18 you're asking me.
19 A, - spocializad and forensis interview 1 G Well, Lmean, have you ever had a reason to
2 findings, yes. 20| challenge the sciantific basis for her conclusions?
2 Q. 5o just o be clear, she makes the 21 A ldontunder -- when you say the
22t conclusions, you acoept them, you put them in your 22t sciendific findings, | don't know what vou msan.
22 raport, that's part of your finding? 23 Q. Okay. Well i you lock at her report, she
2 A Correct, 24 says there's no svidence of any abuse, physical
5 Q. Now, if her findings are inaccurate or not 25l evidencs,
3® 40
1 based upon scientiiic principals or not based upon i A Corracl,
2 information that she dien't know because you didn't ask, 2 Q. Butthis is consistent with the child's
3| what does that lead vou to beliave about one of the 3 accusafions?
4 bases for your conclusion? 4 A Coract
5 A Ldont understand that question. 5 Q. Ifs consistent because the child says 12
6 Q. Okay. The - the forensic interviaw was 5 & Right.
7 taken - took place before the examination o after the T Q. And the child wouid not be able to say
g examirafion? 8 these things unless she exparienced tham; right, that's
g A Before, 9 what she says?
10 Q. Okay, SoMs. Rosenberger had vour - your 10 A Comect
11| forensic inferview bafora she conducted the examination; i1 Q. Okay. Now, there are other reasons why a
12 right? 1 child could say something other than why she experienced
13 A No 13 them. She could have seen them; comrect?
14 Q. Who - what -- who came first? A Correct,
15 A, The forensic interview was condtcted, but 15 Q. Sha could have been fold to say that, she
160 Ms. Rosenberger did not witness that interview. 16| could nave been told to lie?
17 @ Okay. Sowhat information did she have 17 A Carmect.
18| before she conducted her investigatior - 18 Q. She could have sean some kind a video?
19 A That- 1 A Corect,
2 Q. - orevaliafion? 2 Q. Sethere would be basis for a child fo talk
21 A Her medical? 21} about sexual things other that exparience them?
2 Q. Yeah. 22 A Possibly.
2 A That we wera requesting a medical because i) Q. Okay. Sohave you ever asked
24y the child had disclosed penetration and then she makes 24 Ms. Rosenberger what's yaur scientific basis for
25| herindependent questioning during her medical exam. 25 conciuding that the orly hypothesis is that she had to
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1| have experienced &, otherwise she coulan't have 1 that break; Taw enforcement?
2 descrbed it? 2 A Ibelieve law enforcement, as well as DCF
3 A Ivenever asked her that, no, 3 were in the observation room, yeah,
g Q. Andyou don't know what scientific evidence 4 G And - and - and tha: break, the purpose
st that she's refying on, if any? st of having that intermission was tp !rr fo sofidify the
A Conett, & points that would cormonorate the allegations of apuse?
? Q. Inthe acereditation materials that APSAG 7 A Orfo - possibly that or to ask something
il puls out, there’s a 41-page ~ 40 ~ 45-page documant g that | hadnt asked or ciear up somelhing that they
4 that's compilec here about recaniation and false needed further information on,
1of accusafions of child abuse and some of the things that 10 Q. Information for purpose of prosecution?
11| investigators and case coordingtors should [ook at in ﬂ A Possib%
12 dedermining whether or not the efiegaiicns are true of 2 Q. Okay. What other purpose would there be?
33 faksa. Have you ever seen that material, that 45 pages 13 A From DCF's slandpoin, it could be ohild
14 of documentation that camas from the National Children's 14 safety, ii could be prosecutio, # could just be -
14| Advocacy Genter; did vou ever see that? 15 just clarification of something.
15 . Passily. 14 Q. s not questions o exonerate Mr. Forbes
17 Q. Okay. Is that something that you use as — {17 1o say, look, this is a ridiculovs siatement, wa'va got
18 &5 2 guide in determining |18 roverifcation of this. These are all questions,
1% A Imayhave seen that in 2090 or 2009, lve 9 pointed questions, abaut the identify of the parsen that
2t not seen that since. fmniol @ member of ARSAC, no. 26 dig i isn't that correct?
21 G Fave you ever read any of that materiel by 21 A Ldont understand what you'r..,
22 Stephen Cecior Maggie Bruck? 2 Q. After the breas -
z A Ne 23 A Yes,
2 Q. Have you read the ilerature that laks % Q. - you asked 2 bunch of quastions fo
25| ebout how false cocusations of abuse car be made? 2 I that had to do with did you actually see his
h ] 2 [ ) 44
1 A theven't read the fterature, but there = face; oo you remember that?
4 lamaware of that, yes. ) A Yes
3 Q. Soif you know, &s an investigator, hat 2 Q. Andwas it painfud; did he penatrate you?
4 sometimes faise accusations can be made and you're ﬂ A [don'tthink | s2id that,
5 conducting & foreasic infarview and APSAC says that 5 Q. Andwhen you - you asked earfier in the
8 you're supposed to explore afiernate hypotheses, then interview it anybody was in the roorn and she said,
7 why dont you? Are you in violation of the protocols 3 Grangma was in the reom. Ang after that interview,
8 thal APSAC says that you're supposed to do as a forensi | again, you askeg her was anybody in the roor. And she
9 interviewsr? 9 said, Grandma and you said, she was; do you remsmber the
10 b Hike to think not. inflection and tone of your veice -
1] Q. Ckay. Wah, # vou just tofd us that you A N
12 dor't expiore another hypothesis, then you are in Q. —wnen you asked that question?
i violation of vour own profocols; aren't you? A N
No, [ don't belisve so, Q. Have you looked &t the interview thal veu

i A
A Q. Well, just for ~for purposes of the

récord again, ths child has made a7 accusation and
you're there i have the child talk abeut just that
aflegation?

A Comect

Q. Andin yeviewing your inferview with
S there came atime that there was a break In
1ne interview and then you came back and you asked her
$0Mme fhare quisiims,

g5

Q. Andtase questions, who did you talk o in

conducted?

A |have.

Q. Andisthat~ doyou see fatin any way
as being nroblematic saying to the child she was?

A | don' recall that | did that,

Q. Wel-

A Imnot saying | didn't do that, but |
ton recall doing that

Q. Well let's assume, for example, that you
did do that. Do you think that that's proper technique
in inferviewing the child, questioning the child about 2
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staternent being that the grandmother was in the room? i takto DXnna %:[\?rbes ot talk fo Bil: Rubert fo -
No. 2 . Ne.
Q. Okay. [f the grandmother was supposed lo 3 Q. No?
be in the room -- 4 - A No
A Corect. 5 Q. Your-- vour investigation s closad and
(. —when this was happening and you'e s you stand by your results?
the - youire the case coordinaior and you're going to 7 A Im techmcallty not an investigater. fm
he maxing recommendations in & final assessment summary & just gathering information. I'm not investigating a
anout the abuse - 5 ase.
A Uh-huh. 0 Q. But - bui you'rs making conclusions.
Q. - wouldn't it have baen incumbent upon you A, Right.
to tak to Donna Forbes and ask her what she chserved? 1 G, Yourenotjustin--in-in-
A No 13 assembling information, you're making conclusions.
& Andwhy that -- why that again? 4 A I'm making conclusions based on what &
A Asisald, we dontinterview ali of the 5 child talls me, yas.
parties in a case. We interview who brings the child % Q. Okay. Andwhat the caild tells you s only
for their inierview sometimes and we don't even all the 17 one part of this whole scsnario; isn't -
time cio that. That would be DCF or faw anforcement's 18 A Verycorrect.
role to further interview the other witnesses or peopie 18 Q. ~thatcorrect?
that may have informaion, 20 A, Very correct.
Q. Butyou reach these conclusians of abuse, Z Q. 50 your paopie raly on your conclusions;
you make the conciusion, you file the final cage 22| don'tthay?
summary - 2 A Yes
A Corract 24 Q. Law enforcament reliss on your cenclusions.
Q. - you make those conclusions on he 250 Oh, Ms. Khal conductzd an inferview and she's concluded
4 43
information that vou have and there's other valuabie i that suchand such. Doss it cause you any concem 1o
information out here, obviousfy, o be gieaned - 2 say that people are going down the — further down the
A, Corect. 3 traugh ar refying on your conclusions that yai're making
Q. - that you don't assemble and you don't 4 without having a complete understanding of the facts?
gathar, you make this conclusion based unon the recerd £ A Well they're relying on my conclusions 10
that you know. How do you jusfity that? & some degree. | mean, there’s many cases where a child
A Aslsaid, I'mone entity of an 7% will come in fo interview and law enforcement is present
investigation. | am gathering information from a child. g for that inferview and they go and they falk o ather
That information is then provided back for other psople a9 incividuals on the case, no arrests ate made, no
to make a mors thorough impression as to what ocourrad 100 prosecute - there's nothing comes of these cases. As
of may not have oceurred with the adgifional information 1| I'msaying, I'm notthe one that's fotally relisd upen
Lhat you're saying may have happened and may not have 12| as toif something actually happened to this chiid or
appened. 130 net,
» Q. Anddo you - do you get any feedback later 14 Q. Uh-huh. When the child starts saying
on as the investigation goss forward from inese ofier 150 things in - in the inferview about things that you may
individuals? 15| find implausibie, for example, is it your testimony you
A Often, yes. 17 don't challenge the child on - on thosa - those
Q. Okay. Didyou getin any in this "inform” 18 points?
= iy this case? 19 A Give me an example,
A Ne 2 Q. Well, she said ihat she woke up in the
Q. Did you inquire about it? 2 moming and she was wel,
A, Ne, | did not. 2 A Corect
Q. The fact that l've told vou these facts, 2 Q. Ckay. Sedidyaufindthattohea
doas that peak vour professional curicsity about maybs 24y plausible statement by the child?
whather you should 9o back and talk to Ms. Kostreba or 25 A Yes
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Q. Okay. And- and iroughout the entire 1| about the aliapaiion, not indspendent of an incident
night she was wet and she woke up in the moming she was 2 that could shed some -- some crifigue about the - the
shill wet? 3 origingl allegation; is that right --

A Hdonthnow what time the actuat alleged 4 Yes.
incident occurred., 5 Q. -—-inessence?

Q. Weli, she told you it hapoenad during the 5 A Right
night. 7 Q. There - there are F et the fime

A Corect &  was - do you know wha! her living sifuatien was af the

Q. Correct? 9 fme?

A Yes. 16 A She was living with her mather and her

Q. Andthat this cama as a rasut of this 11} sister and | belisve the mother had a roommate,
aliagad ficking? 3 Q. And do you know that she had --

A Yss. 13 had spent a lot of ime with - with her grandmother,

(. Andthat she woke up in the morning and she 14 [onna Forbes and David, and thers wers - there wers
was stilt - sha was sill wet? 15 three other adulis living in the house; were you aware

A Corect. 18] of that?

Q. Anddid you find that to be a plausible 17 A Inthe grardmother's home?
statement by the child? i Q. Yes.

A Yes. 14 & No

Q. Dion't find anyihing impiausible about 20 Q. Andthat had dally activities and
that? 21| daily exposurs to these - these adults that are fiving

A No, 22t inthe house. Inthe APSAC protocols, I falks abou:

Q. How about her vocabulary and using the word (23] tne necessity of a case coordinator to have speciaiized
molesied, is that a common word that a seven year old 24t interviews with the other adults that inteszcied with
would - would say fo you, | was molested? 25 the chitd, but you den't think that that's your duty fo
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A Lcouldn't say, it cotld be. Y do that as the case coordinaior, ihat's not your

G She's--she's using expressions fike he 2 function?
tauchad - he ficked me whare | pee ang he fouched me 3 A Thatisn't a role that we do here, no.
wheve | poop and things of that aaturs, which are more 4 Q. Dothey do that -- do other case
chilé appropriate for a savan-year-old, 5 coordinators do that?

A Yes A Not-notinthis area, no. |cant say

, Q. Molestation is & sophisficated lagal ferm; 7, what other case coordinaters do Hioughout the siate,

isn't if? 8 no.

A Tmrot saying she hadn't heard that word 9 Q. Isthai a pelicy of your - your Guif Coast
from someone else, that's possible. 10 Kid's House or the people that you work for to say that

Q. How ebout you as the investigater, would 13| we don't do those specialized interviews, we leave it up
you have ever said to her, 1 -1 see you didnt, where 12 foothers?
did you leam the term molestafion? 13 A Well, it's not a pelicy. Now, if that

A Ldidnt ask her that, 14 persen came to the Gulf Coast Kid's House and was

Q. Would that have been something that could 15 present duting owr inferviewing, we may or may not
have maybe led to an altarnate hypothasis about why she 16 conduct an interview with that mdividual.
was saying these things? 17 Q. When you say we, do you mean you or others?

A }could have been. 18 A Yes me ora feliow case coordinator,

Q. Andifit - if it could have been and you 19 depending on - fike | said, we don't - we don'i often
don't explore that, have you fulfified your role as an 200 inferview - solicit other infervisws, no.
independent forensic evaluator in trying fo ferret out 2 Q. Now, you ge solict input from Bridget
whal happened o gaiher information? 22 Fair; right, bacause she was conducting 2 prefiminary

A Aslsald, inthis case, Heel [ did, 23 investigation; corect?

Q. Sothe information that you're gathering 2 A Yes, she was our referral source, yas.
has to do wih the aflegation anc the abilily fo talk i Q. Snegave you same information about what
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i they had done? 1) child o maxe this statement at that particular paintin

2 A Yes, o tme?

3 Q. Okay. And ir her depesition, Bridget Fair 3 A Possibly. |believe | asked the child,

4 was concened that fne conclusions that she had reached 4 She~

5{  were not appropriate because she didn't have the basis 5 Q. Goahead.

s of information and came so far as to say if | had had g & lbelieve she felt safe with her

% that information, | would have probably changed my 7 grandmother is why she told her grandmaother,

8 recammendation from indicated abuse to unsubstantiated. 8 Q. Well, the abuse, according fo your

9 Does that cause you any concern of is it - or has the g Interview, is supposed to have taken place in the winter
10| train feft the station and it's ‘oo faie to take that 100 of 2015 after Christmas around when Pa died or Pa Pa
11} Into consideration? 11 disd; do you remember that?

12 A Wel, a3 ! said, her role is different than 12 A Thewinter of 2014,
13 mine. She - Immaking my firding on & snapshot of 13 0. 14, I'msormy.
14 what a child tefis me and DCF is making their imprassion 4 A Or't5, the baginning of 15, yes,
15| and findings based on many other factors. i3 Q. Andthe interview wasn't conducted unti
16 Q. Did you ever apen up an investigation, 16} six or saven months later?
17l reopen an investigation? 17 A Comect.
18 A No,not from the Child Protection Team, ne. 18 (. Okay. And during the -- during the
19 Q. Have you ever in your professional caresr 190 inferview, said that she didn't say anyihing to
0| reopaned an investigation now that you have facts that 200 envbody because she was scared,
210 you didn't have belore? pal A, Comect
2 A No,no. 2 Q. Were yol aware of the dynamics and the
23 Q. Sothis investigation that you concluded on 23 inferacton beéweenH and David Forbes betwaen
24 Seplemaer ine 18th of 2015, hat's i, your role is to 24 January/February 2075 ang August of 20157
25 determine? : 2 A Neo
54 3
1 A Asisaid, we went dontinvestigate. But Q. ihe child said she was -- was afreid and
2t wedont, like, open investigations and close 2| there’s this rich documented evidence about hiking and
3 investigatons. That's what DCF and faw enforsement 3] evenis and going 1o the movies and going 1o dinner and
4t wouid do. 4 alt of these good times tha are inconsistent with that
Q. Okay. Now,the -~ what is commonly 5 aliegation, is that something you would hava wantad fo
g referred 1o as the oufcry statement, where the first & have known?
7| person the child giscloses fo; you've hearg that 7 A, Possbly. I mean, children disclose at
8l expression? 8 different times for different reasons. {dont-!
g A ldont knowthat | have. o don't know what prompied her disclosure, ro. | do know
Q. You've never heard the ferm oufery? 10 she spent fime with thern afler ¥ occurred, ves.
il A Uh-ub, 13 Q. Okay. If children disclosed af different
12 Q. Sowho is the first person thal 12)  times, different reasons, is it incumbant upon you as
12 fold of this abuse fo; what is her undersfanding’ 13t the forensic examiner to try to defermine why she
4 A Her great grandmother. 14 disclosad et that period of tima and what lsd her to
15 G What about the circumstances under which 15 disclose at that period of ime?
16 the disclosure tock place? 16 A Iotnaecesserly.
17 A ldontknow that. ik MR. PAVLINIC: Can wa just have a minute ar
18 Q. Andyou didnt ask her anything about thal 18 fwo jus! to ake a quick break for a second?
15| either inthe interview; did you? 15 THE VIDEDGRAPHER: We're geing off of the
20 A ldidn't talk to - the child? 20 video record. The fime on the monitor is
il Q. Yeah 2 1:04a.m.
22 A No,ng. 22 (erapon, a brief recess ves talen &
23 Q. Knowing tha a child can be subjected to 23 11:04 am., after which the deposTtion continued
24| influence, isn't it important for the forensic examiner 24 at TL:09 am.)
25 to determine the circumstances under what caused the 25 THE VIDEOGRAPHER:  We'ra now back on the
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i video record. The time on the monitor is 1 you justify what yau've dong and tha conclusions that
2 11:08 a.m. Please cortinue. 2 you've reached, if you e net following your gwn
3 Q. (By Mr. Paviinic} After faking alitle 3 protocols?
4 break, we ust have a few more guestions to ask yeu. 4 A Ibelieve thal says to interview the parent
st In--in your investigation of these allegations of 5 or caregiver, which...
& abuse, Is this a frufn-seeking process? 4 Q. Itsays all pringipal family members. |t
7 A Yes 7 doasn't- it says including them, not limited fo them.
g Q. Soyou's interested to know the truth 8 A Vell, but that isn't the - the policy that
4 about whather or not this child was abused or not s we foliow.
10| abused; sn't thaf correct? 10 Q. Okay. Soyou know you're supposed to
i A That's my ulimaie inferest, ves, but that 11l foltow the guidelines, i sets ouf the guidelines and
12| may not be always datermined just based on my part of 12 you've determined in your organization that you dont
13| the invastigation, 131 Tollow that policy; is that i in & nutshell?
14 Q. Okay. Butyou're inferssted in - inthe A Tmnot saying | dont foiow il I'm
150 truth-seeking process? 15 saying different teams may fofiow different aspects of
i6 Yes, 16| that profocol.
7 G Sodoes - doss your goal of the ultimate 7 Q. What - what determines whai team follows
18] truth-seeking process, is that facilitated by your 18 17 Do you have people on vour team that follow this
x5 approach that | know the allagations, Fm going to give tof  and say fim gaing 1o go out and de this investigation,
201 the child an opporfunity o tak about the allsgations 20 ¥m going to tak o these people before | inferview the
21| without any other specialized interviews, without any 21} child or I'm going to talk to these people before | make
22)  foliow-up, without any independent investigation, does 220 aconclsion?
231 that further the truth-seeking process from your 7 A, Noohe on our eam does that,
24 perspective? 4 Q. twantiojust ask youa few - few
29 A Hadltakedto additional people, is s quastions about your case summary heve, your final case
58 : &
i fhat.. 1 summary. This is a three-page document thas you - that
3 Q. VYes, if vou had had othar facts o 2t you authorad; do you - do you have 17
3 information. 3 A 1-1don'tbelieve | do, ne.
1 A Aslve said, that can be for someone else 4 Q. Thefinal case summary repert -
5 tode. 5 A Ves.
5 Q. Now, lef's talk about your role a5 the case 5 G - that would be you?
7 coordinator, In the CPT forensic interview procedure, 7 A Yes,
8 it says that the best practices are various modsls, but g Q. These are double-sided, but that's page one
5| ihe - the - the American Professional Society of o with, this i page two of three and this is page three
191 Abusive Gaildren Guidglines and Protocols should be the 1 of three,
11| protocel that you foliow. 11 A Correcl
12 A Yes. i Q. Soin this case summary report, you say
13 Q. And nthat protocol, i says that the CPT 13 here_ disclosures alons make this case
14| case coordinator shotld make evary effort to gather 14 positive for sexual abuse as a seven-year-old ¢hild
5| independent information from: all principal family 15 would unfikely describe detalls of these sexual acts
16| members and, if possible, the child. This includes the 18 without having personally experienced them.
11| parenticaragiver who may also be -~ and may also include i1 A Thatis what is incorporated in the medical
18|  the alleged perpetrator. The Child Pratection Team 18] exam, which | said the final case summary includes
19 assessment should be clearly indicated what information 190 pottions of the speciatized, the forensic and the
20| s summarized and from whom and who made { availadle. 20| medical exam.
21 So it it - if your own guidefines, Child 2 Q. Ckay. Soyou don't -~ you don' atfrioute
22| Protection Team Guidefines promulgatad by the State of 220 thatto the medical exam, you just know that that cams
23] Florida telt you that the case coordinator has that 230 from the medical exam?
24| responsibility and you're the case coordnator and 2 A Comedt,
25 you're saying you don't do that, haw does your ~ how do 25 Q. Buithis ~ i 2 parson is reading this,
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1 this summary, no one would know that those weren your X Q. Okay. Butyou con' know specifically what
2 words - 4 she reviewed, bacause you didn't have any face-to-face
3 A Corect 3 meeting with her, you're assuming that shs raviewsd
4 Q  -corect? 4 that?
5 A Corect. 5 A No, because she would nave made a
5 Q. Andthen aver here, it says that this was gl chronologicat in my - in my notes as to what - as fo
3 euthored and concluded on September the 18th of 2015, 41 7. ferreview and what she - and her comments, yes.
8 days after the investigation was opened? g Q. Isthat part of the investigative summary
9 A Correcl. s orthe GPT workup hete?
10 Q. s thare some magic nurcher in concludingan {10 A No.
11| investigation before 45 days? 11 Q. Weli, how wouid any independent parson know
12 A Idontundsrstand your guestion. 121 that - what - what Ms, Busey did without losking &
13 Q. Ckay. Insome of these rules and 13 those noles?
14 regulations, it says that the superviser is supposed to 14 A Thay wouldrt.
15| pay particular inferest in reviewing material cases that 15 Q. Sowe'd have to have access to thoss nates
16 haven' been closed within 45 days. ls that 2 number 16)  fo detarmine what, if anything, she did?
17 that's given to you about the guicelings and trying to 17 A Corect.
18] conciuge your investigation? 18 Q. And 50 you dont have any face-lo-face
18 Ao It s not necessarily a deadiine. We 18 meeting with her sitting down saying, Ms. Busey, ook, |
26, fry o close cases within 45 to 60 days and thef just 26 wani - this s fhe informatien | have, this is what
21 depends on workioad of other cases and abifity to submit 23y v gathered, these are going to be my - my findings,
225 & case for closure. 2 do you have any input or anything of that najure?
2 Q. Okay. Now, Kerstin Busey; am | saying her yE A Nottosay that we dor't, because we often
240 name correctly? 24] do, but formal case reviews are done in the way through
z A Yes. 75 e virtual case folder, but that isn't to say there are
&2 &
i (. She's your suparvisor? i ©ases whare we'll sit down and have case staffings and
2 A Shels. 2| case discussion with her, yes.
3 Q. During this investigation, did you have 3 Q. What did you do in this case with her?
4 sessions with Ms, Busey; did you talk to her about what 4 A tdontracali any - { don't recall
5 was happaning? 5 Q. Okay. And has Ms. Busey ever iust simply
€ A Wada - she does case review. Wefl, it & signed off on your reports just based upon the fact that
7| could have been Kersiin or we also have a leam 7 you've completed them and she signed off four days
8| supervisor, Tarz Arsenol {phonefich, who are responsible 8 later?
9 for case review of our cases. And normally, there's & A It's her - procedurally, she reviews all
10|  case review done within seven to fer days of receiving 19 he documents that we - because they alse have 1o sign
13 the case, yes. 12| off on ali of our reporis that we write, t{;e superviso!
12 Q. Wel I-1sae only her name here as 12| does or the team supervisor does. So they're aware
13} the - as the - as the supervisor. Is she the ore that 13 ongoing what reports are being generated by the case
14} reviewed your - your wark product, i she signed off on 14]  coordinator prier to the final case summary, yes.
1 7 15 Q. Since you compieted your invastigafion,
16 A Shersviewed the final case summary andthe 1] have you had any foliow-up coniact with her at alf about
170 work product in this particuler case, yes. 17 this particular case?
18 Q. Sowhat meetings did you have with 18 A Tollowing the final case summary?
19 Ms. Busey before you: - you completed your - your 1 Q. Yesh
23 repont? 2 A N,
2 A We probably wouldn't have had a 2 0. There --there's ceriain thical
22]  face-io-face meeting. She conducts case review. Our 71 responsibiliies for social workers that conduct thase
23 files are paperless, 5o she would have reviswed our 23] reviews, Are - are you a licensed social worker?
24l virtual file of this case and made a nole in the virtual 74 A N
25t casefile. 25 (. Have you ever had 2 license?
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A No 1 recommendad these poiicies and procedures and you say

Q. Inthe Waining that you got from - to do 2| if's not your policy and procedure at this agency to do
these investigations to become a case coardinator, is 3 that. Who's made that determination not fo follow those
the training tha yeu et sort of in-house formally and 4 practices and procetiures?
informally with regard to these courses ihat are 5 A Tlearned the way | do my job through my
sponsored by-APSAC and things of that nature? g supervisor, o | - that would be my answer,

A Yes. 7 Q. Who's the - who's the head - head guy

Q. Have you aver - naw, you've beer offered g over there? Who's the top dog in -~ in your unit?
as an expert in this case. g A In my own group of

MS. AMBROSE:  No, she hasnt, 10 Q. Ves.
MR. PAVLINIC: 1 thought she was isted as 11 A Kerstin Busey,

an experl. 12 Q. Ckay.

WS, AMBROSE: Lydia Rosenberger, 13 A Imean, we have 2 Medical Director, & Child
MR. CARDOSO: Ms. Rosenberger. 14 Protection Team iMedical Directar, tut she's a doctor so
MR, PAVLINIC: O, okay. 15 not so much awars of inferviewing.

Q. {By Mr. Pavlinic} So you're not - you're i Q. And the psychological evaluations that ars
net intending fo offer any apinions, you've not been 17, recommendsd undsr these protocols, you've never dang
soficited by the State to offer any opinions inthe 18 thatin - in sexual abuse aflegations?
case? 19 A ican'tsay thatwe haven't, but not -

A Na. % Q. Imiaking about you, you persanally.

Q. Andthe - the OPT - the interview that 21 A Havelmade a referral to Dr. Safinas?
took place on August 8th - August 11th, s that a 2 ¢ Yaah
complete interview? | mean, was the tape fumed on at z A Ves,
the very inception of the inferview and turned off at 24 Q. Okay, on sexval abuse aflegations?
the end? 25 A Possible. 1can'tracall, but possivle,

56, &

A Yes. 1 very possibly, yes.

Q. Didyou have any discussions with 2 Q. Okay. Andwhat - what triggers whether or
outside of that recorded interview on any topic relaie 3 notyou make g referral?
fo this investigation? g A Whether thera is a -- as | said, normally,

A No 5 we use Dr. Safinas to assess for mental injury and that

Q. Have you sean her or talked to her since? g canbe from physical abuse, sexual abuse, neglect, but

A Ihavenol 7 there was no request for that in this case.

Q. Have you seen or talked to any of the other g Q. Okay. You don't ever use Dr. Salinas to
witnesses in this case since? o datermine whether or ngt, ‘or example, there was

A Since the final case simmary? 10]  tainiing of the child’s memories in a young chifd and

Q. Yes, since Septembar ¢f 2015, 13} whether or not the young child had been subjected to

A No, fdontbelieve so. 12 some urdue influence ot suggestion?

Q. Andit's nat your practics to talk fo 13 A No.
anybody ance you conclude your investigate - conclude 14 MR, PAVLINIC: Okay, all right, Well,
your ~ your summeary; is that right? 15 thank you 50 much.

A Corect. 16 CRDSS ~EXAMINATION

Q. Whois the individual responsible to 17 BY MS. AMBROSE:
determine whether the Child Protective Taam policy and 18 Q. Ms. Khal, are you at all motivated to get a
procedures handbook is foliowed or not followed? Who - 19;  disclosure from & chilg?
who's the head person over there that would make that 2% A Na
dstermination? 2 Q. Are you just providing an opportunity for a

A Ofthe whole Chilg Protection Team or - 220 child to make a disclosure f he or she chooses to do

Q. Yeah inother words, } showsd you that 23 s
you have information that says that you're suppesed to 24 A Correct.
foliow the APSAC guidelines and the State o Horida has 25 Q. Do you work for law enforcement?
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1 A No 1 apari of the whoie investigation.
2 Q& Do you work for the State Altomey's 2 Q. And doss law enforcement and DCF have
3 Office? 3 difterent investigative tools than Child Protact Teams'
4 A Mo 4 information-gathering ‘ool?
5 Q. Are there times that you've - aze there Yes.
& times that you've assessed that the child's disclosure 6 MS. AMBROSE: | have na further questions.
Howas not postwe for abuse or neglect? 7 REDIRECT EXAMINATION
8 A Yes. 8 BY MR. FAVLIKIC:
Q. Arethere times thal a child didn't want to 9 G ln--justacouple of follow-up. in-
10 speak with you? 10 your -~ your work, the inftial forensic inferview of the
1 A Yes 12| chiid is the most important inferview; isn't that
12 Q. Arethere times fhat a child didn't make a 170 corract?
130 disclosure? 13 A lcan'tsayits the most important becauss
14 A Yes 147 the - the child may not -~ not make a disclosure
15 Q. Inthose instances. do you forca a child 13 initially and - ang then may gef referred o counsefing
16| 10 to stibmit o an inferview or do you force a child 1§ and then may come back and make a disclosure, so it
17 {0 make a disciosure of seme kind? 17 isn't necessardy always the case that the first
18 . No. 18| interview is the most important intgrvigw.
19 Q. Would & be a fair characterization 1 say 1% Q. In-—inthe State of Florida, there's a
26| that the Child Protection Taam gathers information fo 200 imitation on number of intervisws that a - that a
21y provide to law enforcement or DCF as investigative 21 child in a sexugl abuss case can bs subiected to; isn't
22t bodies? 22 that comect?
22 A Yes 2 A idontinow that there's - there's a |
24 Q. Arethare fimes that you've had positive 240 know there's a best case practice or maybe an
250 findings for physical or sexual abuse or neglect and 25| administeative order, but { know there - [dont
E 7
1 youve made those findings availabie to DCF or law 1 bellevefsa.,
2] enfarcement and - and no action ~ no follow-up agtion bi Q. lsn'tit one by the forensic interviewer,
3 was taken by those agencies? 3 one bythe State's Attorney and one by defense counsel?
1 Yes. 4 A Not--Idont befieve so.
5 Q. Doyou - g6 you know why 1o follow-up 5 Q. Soif - if your interview is done and
g action wouid have been faken by those agencies? & olher peaple are going 1o do other interviews, de you
7 A Possibly information gathered from a 7 make recommandaions to the people farther down the fing
8 different -- from another sourcs that would possibly 3 as to what they should look for or do you just rely on
9| dispute what the child may have saidora 2 g hem'P
10| circumstarce of what a child said. 10 A Correct, because I'm just proviging them
1 Q. Sowhen - when you just gather this 11| what I've oblained.
12| information from a child, then you give it to the 12 MR, PAVLINIC:  Okay, that's all | have.
13 investigative bodias who go out and talk to more people? 13 THE VIDEOGRAPHER:  This concludes e
14 A Corrsct, 14 deposition of Linda Kay Khal. The number of
15 Q. lfthe chid's disclosure or the child's 15 discs used is one. We're going off of the video
16 Statement to you doesn't - isn't corroborated by their 16 record. The time cn the monitor is 11:27 a.m.
17 investigation, they fake no action, is that a 17 (ihe daposition ves anciukd at 1127
18 possibiity? 18 am.)
19 A That's 2 possibility, yes. 19
20 Q. Inyourfinal case summary. recommendation 20
21)  number two Is a recommendation to -- that law bal
27| enforcement should invastigate the allagatons? 2
23 A Ves 23
24 Q. Why do you make that recommandaiion? 24
25 A Sothat more information can be gathersd as 25
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VIDEOTAPED DEPGSITION OF LINDA EAY KHAL 05/20/16

7

1 RTIFIC, Fo

2

3| (STATE OF FLORIDA)

4 (COUNTY OF ESCAMBIA}

5

o I, Pamela Dee Ellicty, Florida Profassional

7 FEeporter, Notary Public, State of Florida, certify

8 that LINDR KAY KHAL rerscrally eppeared before me on
g the Z0th day of May, 2036 and was duly sworn.

1

1 WITNESS my hané and official seal this 17th
120 dav of June, 2016,

13

|

15

€ FLORTO PO ONA. REPORTER

a7 NOTARY PUBLIC, STATE OF FLORIDA

18

i

ey

21

22

23

24

25

74

1 CERTIFICATE OF REPORTER

5

3 T, BRELA DFE ELLIOTT, Court Reperter, do

4 nereby certify that I was authorized to and did

51 stenographically report the forecoing deposition of
6 LINDA KRY BEAL; that a review of the transcript was
7 nob requested; and that the foregoing transcrips,

8 pages 1 through 74, is a trus and comolete record of
9 my stencgraghic notes.

10

i1 T further certify that T am not a relative,
120 employes, astrorney, or counsel of any of the parties,
13 nor am I a relative or evployee of any of the parfies’
14 attorney or counsel comected with the action, nor am
15| 1 firancially interested in the action.

15

i7 Dated this 1%h dav of June, 2015,

18

15
25
2 SLORIDA PROFESSTONAL REPORTER
22
23
24
25
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T
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ks E % ;
ST 2, i)
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April 25 72018

Cate Jordan, Pyecutive Direclor
North Fiorida Comprebensive Services for Children ¢/b/ 80 Warks
115 Gregory Saquars
Porseonia, Fionids 3350

i

H
Doar Me. Jordam

Enclosed & a ully exgoutdd ongine! copy of to the Nosth Florida Somprehensive Seqvices for Children
Gilla GUNors vomrart ??sa'm = Henewsl #1 Tor FY Z016-2017.
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ST TN BB ETAAATd §od A

" ]
f”hnem' \mu aQr u,:m;r agsiatance (f Yo have sy ﬁkﬁﬁﬁ'ﬁ{}T. please crotast me ot RROLDERLDNR av

Sincersly, ' f/: ) T

Brenda Tune, RN, BSH, FCOM J
: Nurse Consuttart ~ Contract Maneger
- ! Chily Frotection Unit

Chilforety's Medical Services

Enciosires

s irsien Bucey i Tesm Coordinator via emai
Coract File

Flanicts Bopartrrmnt of Mot ! Dt i tereticb o,

Dirion of Chikduns Medal Sovvimis LA

Sy o S Proecion ao Soasiss Toookey mﬂ"g i mﬁ?ﬁ

E Bagd Oypmens Hay, Bt 4405 - Velahaiaes, B 52000 - Y HestongPa

PONE: (50 LA » FAX: (8507 4147560 | | FINTEREST, Hoaboyrts
. |
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sostre ft public meocrds e 2re exemgt or that are confidant agxd empt from pub&” record fequivements afe fot distiosed
exept a3 amhm‘mé by taw, spd mest ol reuiramants for réiat iiiutvm recards v tanster in the public agency, &t ne cast, alf
puslic records In posseazion oF the coniractar upan errdation i re pontrart znd destroy any éz}p{ia&: public reoends that are
exarant or confidentisd and sdempt. AR reconde siored slecitonicsfy must be provided to the pabﬁu zaeTy in @ format tha &
compatiide % e nfsrmation technatogy systems of i ageney i

% Menitsdng by the Ueperbrers
To pera persens Ay authiorized iy e Depermsit i nsgect any réctrde, papers, documnents, fﬁcdfmas gouds, and services of the
provider, which zre reinveT 10 Wi Sonitact, aad gnendew any oleniy and employvees of the provides to as3urs fhe Bapatroerd of
sutisfactony performance of the hws 2nd condiliont ¢F ikis conract Boflowing such ovaluaion the seenent Wik dativer f fhe
provider = willern rogart of S fedings and will ciude Writter  rechmmendaliors with vegard o ﬂxp'pm\edﬁr‘s perioprenss of the

2 ,anﬁa;cg# CPXIX - OPY tansacria

i
5

!
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l
i

Fet= A A
T ] i
s e condtions of ible sontdcl The provider will tovrect el soipdldeficiencies fdentified by the ﬁ}-spgrﬁmenr whthin the specified

petict of fine 30t forih in e regemeneraiations, The provider's filifeiis coract noted dafidiarncies § way, # e sole and exchisive

disoretion of $w Cenardmest, el & gy orie or shy combinsiion of $~:&s fefowdng: {1) the provider ssa1 ¢ deemad in breach or defaot

of teiw contleact; £23 the withthnidingiof priyrieiis o the provider by the Bebariment; and (35 the em*maézcm of this coniract for caise.

7 wdweniostion

1. The provider shall be Sable for and shalt indetmily, defend, andihod hannless the Depariment ar{rd all of s officers, agents, and

erplogess from gk ofaims, sults, judgrnts, or demages, wonsiquentisl or otharsies and induding atlomeys’ feas and costs,

arising out of a0y we, actiond, negiect, or omission: by tha provider; Tt pgesiis, oF sivpinyses diring the parfosmence of oparation
of this ceatract oF any subsgiount moditsations theveol. whellter direct or Indiréct, and whether to any persen or ngiple or
intagitle promerty, i / :

The praviders nabifity EV%’U&& §iabﬁ1ty orits evelvation of Tebility gl not excuse the providers duly 1o defiend and indemnify

within seven (7 days after such notice by fhe Departman P bry carifiod mall. Oply aﬁwam@mﬁ oF fudgraent afier bighest

eppedt is adausied 5 fiy fintio the arodider ngt febie sﬁaf} =use peronmenes of this provision. The provider shad pay
it comis md fees relgted o s abitgation amd Hs enforcsment bgz € Bepariment. The Depariments failums o notify the provider
uf % cledm shel not release the provider of the above duly o defend. BOTE: Paragraph LF L and 1F.2. are not spplicabls to

contucty exeouted mwae‘ s siage spencies o subdivisions, asié@eﬁneﬁ in 76828, F.5.

4. ngurance Q’eﬂ

iy provise adequite REOTHY INSIRANGe eovera(s o & compreiarsia Basl e to hold vt Sabity insutance at sl Bimes during e evstsnce

of tris oot and sy renewalls) and extension(s) of & Upan executicn m‘ﬁa& contErt, triess £ s 2 slate agengy or subdivision 2o defned

e §768.28, .5, ihe provider acoerss f rasponsiolity for denfifying and ﬁmﬁmrﬁg Hhe typeds} and edent of Rabilty suiencs necessary s

I feasonabs fruncis protectivhs for e movider and the chens &  warved wrrer this contract: The lirelts of covaiags under each

poliey manmzined by e provider dd ot Bt the provider's ¥ebify arid shagdtors uxdey this contract Upoen the execution of this sontat, the

privider shall fomish twe Depedreesd vitilen veriioadion supporfing both fie destar:mnamr el endsience of soch insurEnce covarage. Sunh
coversge ey be provided by 2 «;a%]l’ Fnswance progran exeilichedt =nd opersting under e fows of the Btater of Floride, The Cleparment

Feoenms s Rt i soee aﬂd&!aﬁfd Inmorens s arecifed n Attechmend !%ﬁa appopisde. |

B Sefeoumeding romosion i !

ot 1 wie or disclose any mfmnagma SOnsersing 8 recipient of servicds ELT‘.C?EF this contrant for any pumbses oot in conformity wily slate

wnd fpdonal aw or reapletons {ﬂm}?ﬁt PO wrltter: comsent of e resipigss, o fne respoesibla parent of guardian when suthorzed by

(20

i A%lmnmmeﬂ Shonid g

1. To neidwr assign te rmporzs;jmﬂfw of Lnis conleact b anativer paliy
soptrast without privr wiilen ébgrwal af fis Deparmment, which g

o transfer ofenalse ccz:unﬁuf ahell b moll and void, |

The proviagr shall be '&aﬁaﬁw Tesr gttf viemele présioriney] and all sas ncurred with ive project] I e Department pemmils the
nrovider o subrnrned gt of bars of the vaxk contemplated indet Sis sontract, indluding emering into subconiracts with veadore
o senvieen shd comsnodliesti & undarstotd by the provider el e Deparment shall ne be fatie w the: subconfracior for sny
arpansey of Rabiifies incurmed under e suberritract erd ther provider shall be solely labie t the subcontractor for off expengag
wnd fubiifies incutted under §= subontract. The prokidet, at #5 sxpense, wift Yeterd (e Deparment sgainet such ckims.

% The Stxe of Flodde shvall mt all e be antied to suigr of Wwanefer, h\-é’asﬁso: far, is fikss, dubies, o phiigetions under ihis contmai o
ancdher govismmenial agancy h the Sisls of Florga, upon giving pw? walten nstice o the provider. i the evart e State of Florids
approves ranster of the peovitier's obiigations, the provider remaing @aponsible foe gl work serfommed and aff expenses houred It
ammeslicn wih the confract, infaddiBon, this contract shall Bind e sdocessors, assigrs, and fegd representatives of the provider end of
any lagal Sty hat sucoseds withe obiigations of the State of Fiosida,

4. The conwacky shafl provide smenibly Subcontractor Bperdies R%cm summsling e pafcipation of certied and non-oarlifed
ritnoricy subcontiase suppiiers for e cuivenk mont, el proft to dale. The feport shak mckuds the names, midresses, and
ool amount of each caifieg and m:mmﬁ%&u MEE peticiant, and a copy mmmmamedmmmnmmnagwmm
Devarinent of Heals. The g of Suphlisr Tlversiy {awsmﬁ 55 will maskl W0 Rewdshing ﬁam{as ot qualified minonfies. The
Depatraent of Heslth, Minodty : Siremtns B50-2A5-4199) wi assis quesh::ms Ao ANLRONS,

5. tmass olnersise $5216d in the ontract betieen the provider and sybloniractor, paymerts mads bythe provider to the subcontractor
st be willin seven (73 weorkigle days sfier receipt of Tl or pariisl payments from the Depariment In docordancs wilh 5I67.0585, Fs
P tn pay withlly sevels 7) wilikivg Jdays w7 esull i e pesslly chamed agains the provider and paid by e rovider 16 the subicmbactsr
i the ot of onedustf of arel{T) petoent of Hre Amount o per day i the sxpiration of the gerod alinwed hersin for pavwment. Such
psrrity st be i sdsilion Yo sicliee payments pwied ared shiall not excedd fheen (15) pszmcﬂ?‘.eowsﬁa“ﬁj&‘ig bafenoe due,

S Rt of Funds ; ? ]

fo refen 10 the Daparraen sty e:s‘\ s UG To whenned fuods of Bings dsalitwed and any itsest stiboiabie o sudh fnds pusuant

1 e terrns of this eontact that we 2'251 dishursad to e provider by B Dibpirmant. I fhe evient that e provider o &= Indepandent sadior

discovers thet Drrpayvent hag bedh minde, the provider shal repey seid pearpayrment within 40 caiendar days without prior sciificalion frony

free Dxepartmant. In fhe event tat iy Decaryman st dscovers an ovepavinett bes bast medde, v Depapiment will mofify the provider by
ity of sunt 2 Anding. Stoukl repmwrrent nof B wade B @ Rinely rmé:&; e Depustment will chaflie fiteraut of ore (1) prtoent par month
nmpsunded on the autstanding baldnos sher 40 calerdar days alter te obis of nolfication o disaovery.

K. incdgent Repesting

Abuse, Negleet, 2nt Bxaiotistion Beporing

We complizace with Chapter 418, F18., an employes of the provider who 2hows or ras ressthable cause o susheds that & ohid, nged

peraar, of dsabled aduli is of hagbeen slumed, negloced, or expipﬁaé shall isyedistely repont swsh mcw.daﬁge or sumpicion o the

§~ orkde Abtse Hotling on he aingleatataide foli-fres ipleehone number 4-800-88400189

¥ charis arg o be Wansporied it fhis contredt, the: providesr Wil coredy with the provisions of C%vg;ﬁe 437, F.5. and Chaplar 4132,

3

uormgcc*ﬁ CPHAE - OFY Pepggenis

]

e substoniract for any of thel work coemplated undar this
ot be urvensonably withhelh Any subdicense. sssinment,

[
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TR

EE%"‘ 3
AL, Tre prondifer shall sUbmit !EH* Draparinent the repons requirid purspant & Voheme 10, Chasler 27, Departrvent of Henith Accounting
Proearns Menuml E ;
i Fuechesig |
1. W s agreed ot any articles which e the subject of, afmeg;x:ireﬁm ooy ol g mn&acf' shatl he puchased fom Prison
Renabiiiafive mdusines an§ Drearkified Palgptizcs. int. (PRIDE] onied undar Chapier 848, £ 5., i the sarme menner and undes g

progedisres sef fortls in §
Depurivent ineofar a8

A8} and &4y, F.8, For puposes o
Shirggs with PRIDE. This dawee s ol
anbreviziog fist of prod gioes sveiable o PRIDE moy be
2. Procurensent of Malersls vth Recyoled Donfent

ltis sumvessly undorstond and agreed that any producds oF raslerial vey
arovred in stoordance wilh Sieprovisions vf§-f«.~33’0@5 Eatdomwlakee
& MyFoddeierketlace Vengor R
Eaeh versdor doing business «
Statutes, shad regfister infhe bm&mﬂms :“;ysfeﬁ’ )
4. MyCodoablrkelPlam T

‘e Sife of Flaisa, thoogh G Departner of Managemart Send
aysem. Pusienl e 3;'*371)5?’*‘ 8y, F.5. £2008), alf peyrrenty shaff b o

f*&an cawvinacs, the provicer shall beidesmes © be sobsthued ix the
spplicable t© subcanirecions utless cenvise requied by by, A
pbtainest by corpling PRIDE, EDB43 8458,

c!;ia“ethe subject of, or arg reguiren
7S,

i cary ot Wi condtatt shall be

rrmm o contractunl servicés Bs ogfined In saction 297012,
et uicler Ruly GA-LOZ0( F A‘C

.

Fofide

s, has insiuted M}chdanﬂaﬂtm & statewiis proturemen?
sssssed & Transzsto Fee of e wrcem $1.0%), which the providsr

by pery b the Gt :
Tor praymeits vililn e Siate mresuning gyslery FLAR o s s «“ i3, the Trnsacion Fes shall, wh«an posshi, be aubmaticaly
<enucd Tiom peyments o thelvendar. | automatc daguction B ot bos:‘s;mé e ysediar shed pay o Transection Fee pursuant in Ruta

BOATIRIY, FAL, By submibsion of fuss repons and comespondisg!
pemarests Sia e sube Ty et by tive Staks o i cusighes: §
“This provider shi recei 2 ssedk for sy Trammaction Fee peitt by e &0
the nrowides tetagh o Tk, 8, of omdssion of fhe: prosider. Nobeithdas
e s resied or s, o dcined, dus tothe vendor's fiure to n@rm OF corngdy with mx&mom w requiemants of e agresment,
Fafre &> comply with these radk deemrents hal constiule grounds fod declaring o sendor i defiult & TEnOMarieY feproCiIEmEnt GaGts
frofm e venyior o addifon ke S outsbanding fees. Pooviders de?mqae?! Eé peybiy ransedion fees gy exdueed fegm conducting fuie
st witl the St H

paymerds, vondor cerfiftes el c:mima% Al such repods ard

itier for tha purchase of sny éem{o} if such demis) ere relurmad o
ving ine fomeeing, a Tmma:mﬁ; Fee is mon-refeiatie when oo

N Civil Fights Raophoments * “;

Tivit Fighte Tertifoatian: The provider wifl comply with appticable %mmm ot Department of Meaigr publication, “Methods of
Adrrinisiraiion, Equal Opporiailty i Service Delivery,” 1 1

o independent Capacity of the Sontractor {7

1 inthe perkemence of Sde confiad, 1S agread ehesen the pames i'he prowidar is 2m indapendent chrieactr and that e provider b
wolety Ralnke vor the periontancse of 5 fasks contemplated) by this . which zrs it fhe exciushe resporsisiity of the Depariment

2 Bept wheve the provider 52 : apency, the provider, Bs oflicers, agants, eripioydes, suboorirachons | or assignses, in ]:e:qrfam:fma’
i cortraet, thall actin the ity of en indepelidert conracior 2 %m a5 on whter, empioves, or ot of the Slate of Flords, Nor
shaif #re provider represent 1 offiers thalit bas e mmmwm bind parhent unlese epeciiically auherzes to do so.

3. Eept where the provideris & sipteagency, nedhar the piovides, s offces, soevts, employets, tmsmmm%ws, ror assignes ire anfited o
ﬁfakamm'ém%&m@ wefits, ortl sy olher comperalon evplpaent 25 B mswafpeﬂpwmme&m:mdwgmms
S o0 e i

4. The ploviier agrees -iske sugh sttions as muy be necessany o saguee that sech subomwacter of the ;ﬁrwzdar it e desmed fo be an
indlespendend oontadonr and will pot be considerea or permiiled 10 be 2h ggast, servant, joint venturer, or prrner of the State of Flords.

8 Linkaas justifed Dy e provider and sgreed B by the Deparimentin A ent |, ihe Department wh mﬁtfurmsn savites of suppatt (8.0
offics wpace, office supiies, e seivice, setTetanal, o tlarcal wﬁmzﬁ 1o the provider, of e subiemrracior or 2sslgnes,

6 ABdedutiions for suckl secuity, wilihakdng tes, insome fxes, v 10 Weimpkeyrment compensation funds, and =il necasary
rurancs for te plovider, they pw&w‘s officers, employees, agenesubconiratineg, o assigneas shall be the esponsioiey of e
EROVEET.

7 &ﬁmﬂrshm

P.E-.- revgtdrad by B2RE A5, FB, e
frls, inctiding any fusdls obigin
skt Sponsorpd by (provider's fa
windy State of Flodds, Degarbnoni o
& Fial lmvole

¥
T pushrsit e el veice B pendnt 1o the Depariment no mons than 20 ¢

o &0, dll nght e et |5 forfelied

grm.ﬂer is g nos-grvEiTmests {ﬁﬁd&‘i

mmﬁmw\-@a pmgm‘inamw#mbyorlr part by gigle
Hng, adverdising, of descibng the sporsorship of the program,
of Heallh, # the spensorship reltrence 5 In wiitlen material, the
sz kmrs oy type Fbmnmbft1aorgdn'zaﬁw

dysugh this condract, & shal, in i
) arsdd the: Siste of Flotide, Liegarnagli;
Fioalt sl appearin o least e We

g afor thie contrac ey oz'!e{ﬂmhateﬂ i the mrovider fodle 1o

aned fie Deparment wilf noy norar 68 uests submitter] afer the sfomesall ine periodl Any payment

Yi

due wder e terms of deis conftact ey be Withhekd 4nfl =¥ oy, dud Tom the provider srd necsssary Bdarsiments therslo have heen

sppaved by Te Depariment,

A L of Furds for Lothyhg Prbibled .

To rornply it e praidions of $E5.347, F.8., which prohibdt thé epentiipre of contract fewls for the menose of bbbying e Legisiatie,

kel bearich, oF & shate poenty. .

% Public Endty Shime andd témeriminatory Vendar

1 Pursgant © REVIEL F.2, e Dhowing restidions 2o phicsd o the sbifly of parsons convicied of pubfle endly cimes © tansact
psineEs witt He Lapamw&iﬁ:m a percy of affise fes been piaced on the vonvicter vendor st Silfowing & sonviion for = public

ety mine, hafshe may not ﬁebﬂonammioﬁ g% or danvioas to 2 pubdic eqiity, may not submit a Bd on &

Sontract wWith & L:a:l"lkﬁemixty\m'ﬁ[

W & pubiic enlly, may not be

ﬂﬁm

consyudion ot kepélrofa pui:aﬁc

OF PUDHC WOIK, iy FIot SUDTRN B on leases of real property
WEed OF pedonm work 2% 8 corig
4

or, wpphier, subtatinacior, o sonsulint under 3 sonimacs vt
Contract # CERIX -~ CPT Pgng&g

l
i
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BUW N EWAV BV MLV LR s

| |

018 j |

sy DRk enfity, s may not Mersuct business with any public snfily 3 sxcess of the fireshold ammrx( provided in §287 017, B8, for

CATEGORY TWE dor & pation of 35 smanths foom the date of baing ‘sw: onthe convizied vendor figt

Sursuent b §2A7.134, .8, the following resiicions ase paced o g}a it of parsens comdcted of ckmm&en o ransact busingse

Wit fhe Deprrtment. When 2 persort or affiiate has been placed o iserirvingtory vondor st fudfowing o comviction for discriminaton,

Yeskng ey pob SuiEnl 2 BiG O o covtract o provide aay gonds oF SEREGES 10 & mUbdl onfity, may not submi a bid on 2 conlrectwih a

rislic eniity for the constnclion < repal of a public building or mib wewk, sy not subm® bids on keases of el propedy o a pudlic

enlity, may not e awarder! ar peorm wark 25 8 bonfacty, supoler) siboontrasivr, or conzuitant under 2 comisact Wil any pultic enfiy,
and s not trensact lusiness is5th ary public gntity in excgss of the i 5.,35‘16‘6 o provided h §287 {?‘i” P&, for CATEGORY TWD

o @ period of 35 months from e date of being placed ot ﬁ*e:ﬁ@mrmnmw yanelor st

Patets, Dotvwrighits, and Royalbdes

i any disnsgvery of Invergion iﬁs or is developed in the Coese m‘ia @ fesult of work or senicas ureter thie cte¥rac), o in

sy Connestes heranih, the Drovider shall refer the discovsry or Tvantion o fhe Deparment to be o At the Dapartment of Sigke

tor debareine whethey patent mobesfion will be sought i e name of e Biate of Flodda. Any and o &m righvis accruing LndeT o In
conmeclion with B peonTiance of s confrant are herally resarved (o e State of Frorids,

2 v toe event that sy bocks, nisnusts, Bims, of olifer copyrightsble Wﬁw are prodused, the pi'{zw:ler shatl nofify the Department of
e, Any el af cwyn‘gﬁe’ts BETUING TngaT or M conneing With W*ff&mm tiesdee Sl soairoat are: hepehy resetvsd t the Slst of
Florices,

3 The provider, withouw! excsplion, shall indennify g save burrisss ;s:at, of Forida ang & emiwees feorm mbility of any natre or

W, including cost and smans.aa for or on RESSLAE of Ay o0 yr?ial‘éﬂd papried, or uapsenst] nvention, process, or wiicle

sranifackred by fhe providen, e provider has no Gty when subrckim i solely ard mclusively dus 1o the Depariment of Siale’s

ahtexstion of the 2ticle. The: Stafie of Florda wilt provide prompt witten iofiicabion of claim of cafarigh? & patint infingerment. Futier, ¥
sch clany e mads or b peadifly, e provider may, o iis cplion any) MW%. wrocurs for 15 Deperimded of State, e vght fo coninue

U oF, repince, of modify e é'ﬁdc: in rander & raprdnfinging, &\@ ;:r;mmar HSRs ARY éc«ﬂg% dovice] o ratarins covered iy taffers,

natent, o copyind, it B oo iy agteed gnd understend Mm:ﬁ Brrs dhagt the bid nrices shell innhade all rovelies o vost sising

ﬁ“

SRTT———

ol waf

frovs the weee OF such deskin, < , o presteriads fe sy way inveed i Bie worle,

il Dongtocion of Renovabon gt =as'i=&=es Uislng State Funde
fe Rirds providad Sor the phachése of o mpravements th redd m&per’y are gontngen! upon the provider granting (o the sigle 5
infieresi i e propecty Gt 10 the amount of Hs siale funds brovided for ot east {5 years Tom the date of purchasa oF e
i Tedibiemeants ol g St e gl sl s A s@m@@%@%ﬁﬁ% R R AR Sl
siaw's ikl nvestment, &8 adgusfaf*d by aépreciation,
W, Bleobrords Fuwg Toareder ]
The provider agrees (o ehrall i Eldarants Fond Transfes, offered by the Srate Gompirolier’s Office. Wluestions should be direced & the

EFT Beclion = {(380) 410-04B6. 3 pﬂs\ﬁm:ls sentence & for nodicg plnposes only. Coples of Authorinalion Torm and sample bank
ietter are avafulls Fom the iks:mr!m i
Wi, information Secully
The praviger shall maittain Wﬁﬁé"&mé*y of ol deda, Bies, and recordslinsiuding client records related mme s@rvicee provided pirsuant
w this agresment and shell cOmply with siate aad fcc’naral javee, inchadiigdbut ot limited 1w, §384.29, §381.004, 5392.85, ant §436.057,
F.5. Procedures must be prpleremed by the ,}rwitiﬁ. in spse tm} pm;&cﬁm and canficentality of a8 mﬁdenual roatiers. Thase
procofures shall b consistent with the Ueperbnmant of Meslth informialion Security Poac&as, a5 amende]zL which & neorporated herein
By refersnss and the raneipt of wilich is adknowiedged by the grovide?, gpon axecition of fuis sgresment. The orovider will adhers 1
any sevendrasnts i ihe Deparinahts seaumy résuirgmeris provided 1o i during the period of this agraarnent  The provider must atso
compty with 20y applicable profestional simndards of practioe with fRspEG {0 oliers confidentizlty,

% TR DeEeamIMERT AGRERS g 1
£ Corfracd Axosnt i

e pivyg For confracted sevvices awaffﬁnq in the condfione of Amrhmentl i an amourt ned © oxceed $BSEASE subled (o the avallatify of
Suyls. The Sie of Fivida's p&rfu&maam antd cbiigation 0 pay undsi zi:;)s sonfract is vonfingent upon an atwes! spproprstion tv he

Copslgars. The ool of sarvices Dal tndsr any wher ooirac or oy ;srxy Hher souice ole not siabie O reimbsement under inke
mrrirmck. §

B Seenfrant Payrent i Pl
Pursuant "_;2:*242: P8, the Depadrment bas fve (G working s ifo :nspecz R appEve gmd& =K senices, uniess e bid
speciicston, Purdiree Or z:ler of ﬁ?@ soplredt spetiids olherdse. me axnepfon OF pavnesds o hea&h canm prmzc}em far ’mspﬁa?
i, oF oEver healih cate senvicer, f pavment i wiot avallable within 4::%:32}'3 romasied ram T latiar of the date e invoioe is receiued &
s ar sevioes are necalved, inspasted and gppmeed, 2 seperale purest senally st by the Compligtier pursuan to §56.03, P8, wi)
be i st pavabie B @dion fo fee invole amicunt. To obdain the awﬁ«ama ey sate, oimtary the fgoal office/oontract scministratos,
Fayments (o hesth cere providiens for bogpitals, pesis!, or cther haxlilt are senites, shall e sade not more than 35 days from e dale
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ARMENDMENT #1

This amendmeant, entetsd into bebwees the Stats of Flosida Depariment of Hea&ﬁ: herainglter referred
$o & the "Department” fand 00 Works, harelnaftar referiod I 55 the “provider”, anends eontract
HORPLX, '
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, |
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