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Before: SRINIVASAN, Chief Judge, KATSAS, Circuit
Judge, and RANDOLPH, Senior Circuit Judge.

Opinion for the Court filed by Chief Judge SRINI-
VASAN.

Concurring opinion filed by Senior Circuit Judge
RANDOLPH.

SRINIVASAN, Chief Judge: The District of Colum-
bia’s Office of the State Superintendent of Education
regulates childcare facilities, including by setting
minimum qualifications for their workers. In 2016,
OSSE issued a rule requiring many childcare workers
to obtain an associate’s degree or its equivalent in a
field related to early-childhood education. Two child-
care workers and a parent filed this lawsuit to chal-
lenge the new college requirements. They allege vio-
lations of their substantive due process and equal pro-
tection rights, as well as of the nondelegation doc-
trine.

The district court initially dismissed plaintiffs’
claims as unripe and moot. In a prior appeal, we found
the case justiciable and reversed. On remand, the dis-
trict court again dismissed, this time on the merits. In
rejecting plaintiffs’ substantive due process and equal
protection claims, the court concluded that the college
requirements are rational, including in the distinc-
tions they draw between different classes of daycare
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workers. And in rejecting plaintiffs’ nondelegation
doctrine claim, the court held that the statute grant-
ing regulatory authority to OSSE bears an intelligible
principle to guide the agency’s work. We agree with
the district court and affirm its judgment.

L.

We explained the background of this case in our
prior opinion. Sanchez v. OSSE, 959 F.3d 1121, 1123—
24 (D.C. Cir. 2020). We expand on that discussion
here as relevant to the present appeal. Because the
district court resolved the case at the motion-to-dis-
miss stage, we accept as true the facts pleaded in
plaintiffs’ complaint. Sparrow v. United Air Lines,
Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000).

A.

The D.C. Council enacted the Child Development
Facilities Regulation Act of 1998 to modernize the
city’s licensing regime for childcare providers. See
D.C. Law 12- 215, 46 D.C. Reg. 274 (Apr. 13, 1999)
(codified as amended at D.C. Code § 7-2031 et seq.).
The Facilities Act applies to “[c]hild development fa-
cilit[ies],” which it defines as any “center, home, or
other structure that provides care and other services,
supervision, and guidance for children, infants, and
toddlers on a regular basis, regardless of its desig-
nated name.” D.C. Code § 7-2031(3). Rather than set-
ting any specific standards in the statute, the D.C.
Council directed the mayor to “promulgate all rules
necessary’ to establish “[m]inimum standards of op-
eration of a child development facility concerning
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staff qualification, requirements and training,”
among other subjects. Id. § 7-2036(a)(1)(A). The
mayor has delegated that authority to OSSE. See
Mayor’s Order 2009-130, 56 D.C. Reg. 6883 (Aug. 21,
2009).

In 2016, OSSE issued new childcare regulations
intended to “ensure that care provided in a licensed
Child Development Facility is not only safe, but also
supports children’s healthy development and future
academic achievement and success.” 63 D.C. Reg.
11,279, 11,279 (Sept. 9, 2016). Those regulations in-
stitute new minimum education requirements for cer-
tain classes of childcare workers. Broadly speaking,
the regulations require many such workers to obtain
an associate’s degree or its equivalent in a field re-
lated to early-childhood education.

The specific requirements vary depending on
where a childcare provider works. First, the regula-
tions cover “expanded child development home][s],”
which are private residences where two or more care-
givers are responsible for up to twelve children. D.C.
Mun. Regs. tit. 5-A, § 199. Caregivers in those facili-
ties must obtain at least an associate’s degree “with a
major in early childhood education, early childhood
development, child and family studies or a closely re-
lated field.” Id. § 170.2(a)(1). The regulations also ap-
ply to teachers in “child development centers,” which
are childcare facilities serving more than twelve chil-
dren outside the operator’s home. Id. § 199. Teachers
in those centers may comply with the regulations in
either of two ways. Like expanded-home daycare
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workers, they may obtain an associate’s degree in an
early-childhood field. Id. § 165.1(a). If they already
have a college degree in another field, they may in-
stead complete at least twenty-four credit hours in
subjects related to early-childhood education. Id. §
165.1(b).

Facilities may seek two types of waivers from the
new college requirements. First, OSSE may grant ex-
perience waivers to qualified teachers who had
worked in the same position continuously for the ten
years preceding the rulemaking (from 2006 to 2016).
Id. § 165.4. Second, OSSE may grant hardship waiv-
ers if the “demonstrated immediate economic impact
or hardship on the [flacility or staff member is suffi-
ciently great to make immediate compliance imprac-
tical despite diligent efforts,” so long as the facility or
staff member meets or exceeds “the intent of the reg-
ulation for which the waiver is requested” and the
welfare of children is not jeopardized. Id. § 106.1. The
decision whether to grant a waiver is committed to
OSSE’s discretion. Id. §§ 106.5, 165.4.

B.

Plaintiff Altagracia Sanchez immigrated to the
United States from the Dominican Republic and pro-
vides daycare services in her home. Sanchez employs
two assistant caregivers and is licensed to care for up
to nine children. She has a law degree from a univer-
sity in the Dominican Republic but has not attended
college in this country. Under the regulations, she is
classified as an “expanded home caregiver,” so she



6a
Appendix A

must obtain an associate’s degree in an early-child-
hood field. Id. § 170.2(a)(1).

Plaintiff Dale Sorcher is a teacher at a preschool.
The preschool serves children ages zero to three and
1s licensed as a “child development center.” Sorcher
has three college degrees, but none of them is in an
early-childhood field. To comply with the regulations,
then, she must either obtain a degree in an early-
childhood field or complete twenty-four credit hours
1n subjects related to early-childhood education. Id. §
165.1(a)—(b).

Sanchez and Sorcher, along with Jill Homan, a
parent with two children in daycare, filed this lawsuit
against OSSE to challenge the college requirements.
They allege that the regulations infringe their sub-
stantive due process and equal protection rights and
also violate the nondelegation doctrine. Sanchez and
Sorcher argue that they can effectively care for chil-
dren without going back to school, such that taking
expensive college classes would serve no purpose. En-
rolling in an associate’s degree program would be es-
pecially difficult for Sanchez, given her limited Eng-
lish proficiency and the competing time demands of
running her small business. Homan posits that the
college requirements will increase the costs of daycare
while forcing some of her children’s favorite teachers
either to provide worse care while going back to school
part-time or to quit their jobs entirely because they
lack the time and money required to earn an associ-
ate’s degree.
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The district court initially dismissed plaintiffs’
suit on threshold justiciability grounds, but we re-
versed and remanded for the court to consider the
merits of plaintiffs’ challenges. Sanchez, 959 F.3d at
1124-26. On remand, OSSE moved to dismiss plain-
tiffs’ claims on the merits. The district court granted
the motion in a thoroughly reasoned opinion. Sanchez
v. OSSE, 513 F. Supp. 3d 101 (D.D.C. 2021).

The court held that plaintiffs had failed to state a
viable claim on any of their three legal theories. As to
plaintiffs’ due process and equal protection claims,
the court concluded that the regulations were subject
to only rational-basis review and met that forgiving
standard. Id. at 111-16. And as for plaintiffs’ claim
under the nondelegation doctrine, the court held that
the Facilities Act satisfied the doctrine by adequately
guiding OSSE’s regulatory discretion. Id. at 108—11.
Plaintiffs now bring this second appeal.

II.

We review the district court’s dismissal of the com-
plaint de novo. W. Org. of Res. Councils v. Zinke, 892
F.3d 1234, 1240 (D.C. Cir. 2018).

A.

We first consider plaintiffs’ due process and equal
protection claims. Before addressing whether OSSE
had a rational basis for issuing the challenged regu-
lations for purposes of both of those claims, we first
resolve a dispute about the applicable legal standard.
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The parties agree that plaintiffs’ due process and
equal protection claims are subject to rational-basis
review. Plaintiffs first contend the college require-
ments “do[] absolutely nothing” to further any legiti-
mate government interest, in violation of substantive
due process. Sanchez Br. 40. Because the challenged
requirements implicate no fundamental rights, they
are reviewed only for a rational basis. Heller v. Doe,
509 U.S. 312, 319-20 (1993); Abigail All. for Better Ac-
cess to Developmental Drugs v. von Eschenbach, 495
F.3d 695, 712 (D.C. Cir. 2007) (en banc). Plaintiffs fur-
ther allege that the college requirements draw irra-
tional distinctions between different classes of child-
care workers, in violation of their rights to equal pro-
tection. Because the challenged classifications “nei-
ther proceed[] along suspect lines nor infringe[] fun-
damental constitutional rights,” their equal protec-
tion claim is also subject to rational-basis review. FCC
v. Beach Commec’ns, Inc., 508 U.S. 307, 313 (1993).

Although the parties agree that rational-basis re-
view governs the resolution of the substantive due
process and equal protection claims, they disagree
about what that standard requires at the pleading
stage. Plaintiffs identify a supposed tension between
the procedural standard applicable to motions to dis-
miss and the substantive standard applicable to ra-
tional- basis challenges. But the ostensible tension, on
examination, is illusory.

In evaluating a motion to dismiss under Federal
Rule of Civil Procedure 12(b)(6), a court must “tak[e]
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note of the elements a plaintiff must plead to state a
claim.” Ashcroft v. Igbal, 556 U.S. 662, 675 (2009).
The court then determines whether the plaintiff has
pleaded those elements with adequate factual support
to “state a claim to relief that is plausible on its face.”
Id. at 678 (citation omitted); see also Blue v. District
of Columbia, 811 F.3d 14, 20 (D.C. Cir. 2015). A claim
1s facially plausible when the complaint contains “fac-
tual content that allows the court to draw the reason-
able inference that the defendant is liable for the mis-
conduct alleged.” Igbal, 556 U.S. at 678. In assessing
the sufficiency of the pleadings, the court must accept
the plaintiff’s factual allegations as true and draw all
reasonable inferences in the plaintiff’s favor. LaRoque
v. Holder, 650 F.3d 777, 785 (D.C. Cir. 2011).

To succeed on a rational-basis challenge, a plain-
tiff must meet a demanding standard. Rational-basis
review affords the policy choices of the political
branches “a strong presumption of validity.” Beach,
508 U.S. at 31415 (citing Lyng v. Auto. Workers, 485
U.S. 360, 370 (1988)). Judicial intervention under
that standard “is generally unwarranted no matter
how unwisely . . . a political branch has acted.” Id. at
314 (quoting Vance v. Bradley, 440 U.S. 93, 97 (1979)).
A social or economic policy that “neither proceeds
along suspect lines nor infringes fundamental consti-
tutional rights” must be upheld “if there is any rea-
sonably conceivable state of facts that could provide a
rational basis” for the legislative choice. Id. at 313.
And because legislative bodies are under no constitu-
tional obligation to explain their reasons for enacting
a policy, “it is entirely irrelevant for constitutional
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purposes whether the conceived reason for the chal-
lenged distinction actually motivated the legislature.”
Id. at 315. A plaintiff bringing a constitutional chal-
lenge to a regulation on rationality grounds thus faces
the unenviable task of refuting “every conceivable ba-
sis which might support it.” Id. (quoting Lehnhausen
v. Lake Shore Auto Parts Co., 410 U.S. 356, 364
(1973)).

Plaintiffs contend that the rational-basis stand-
ard, in asking a court to consider whether any reason-
ably conceivable state of facts supports a challenged
policy, is incompatible with the motion-to-dismiss
standard, which requires a court to accept as true the
state of facts presented in the complaint. There is no
incompatibility between those standards. It is true, as
plaintiffs observe, that the “rational basis standard . .
. cannot defeat the plaintiff’s benefit of the broad Rule
12(b)(6) standard.” Wroblewski v. City of Washburn,
965 F.2d 452, 459 (7th Cir. 1992). But to survive a
motion to dismiss, plaintiffs bringing rational-basis
challenges still must plausibly plead facts supporting
the elements of their claims, like plaintiffs must do in
any case.

When rational-basis review applies, a plaintiff at
the summary-judgment stage or at trial will ulti-
mately “bear[] the burden of showing that the statute
1s not a rational means of advancing a legitimate gov-
ernment purpose.” Hettinga v. United States, 677 F.3d
471, 478-79 (D.C. Cir. 2012) (per curiam). At the mo-
tion-to-dismiss stage, then, the plaintiff must plausi-
bly allege facts showing that no reasonably
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conceivable state of facts could provide a rational ba-
sis for the challenged policy. Id. at 479; see Beach, 508
U.S. at 313. Plaintiffs suggest that it would be all but
impossible for a complaint to contain allegations that
“negative every conceivable basis” for a challenged
policy. Beach, 508 U.S. at 315 (citation omitted). In
practice, however, pleading facts plausibly showing a
challenged policy’s irrationality will adequately ne-
gate any rational explanation for the policy so as to
survive a motion to dismiss, without the complaint’s
needing to refute a laundry list of potential justifica-
tions. That is a tall task, but not an impossible one.

In sum, plaintiffs here were required to plausibly
allege the elements of their claims, just like plaintiffs
in any other case. In the context of rational-basis re-
view, that means plausibly alleging that no conceiva-
ble set of facts could support the challenged policy.
Having clarified the standard, we can now apply it to
plaintiffs’ due process and equal protection claims.

2.

Plaintiffs first contend that the college require-
ments “do[] absolutely nothing to further” any legiti-
mate government interest, in violation of substantive
due process. Sanchez Br. 40. The district court held
that OSSE could have rationally theorized that “more
early childhood education for childcare providers will
lead to better childcare.” Sanchez, 513 F. Supp. 3d at
112. On appeal, plaintiffs concede both that occupa-
tional licensing regimes can properly incorporate
minimum education requirements and that OSSE has
an interest in promoting the educational growth of
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young children. But they challenge the fit between
OSSE’s means and its ends. They argue that an asso-
ciate’s degree in early-childhood education has noth-
ing to do with the job of caring for young children.

Plaintiffs’ argument that degrees in early-child-
hood education are irrelevant to education in early
childhood is a contradiction in terms, and their posi-
tion is undermined by the factual allegations in their
own complaint. The complaint surveys colleges in the
Washington, D.C., area that offer associate’s degrees
in early-childhood education. According to plaintiffs,
those programs require students to complete roughly
sixty credit hours. As in virtually all college programs,
those credit hours are split between courses within
the early- childhood major and courses in other sub-
jects. The local schools listed in the complaint require
between fifteen and thirty-six credit hours of early-
childhood courses within the major, with the remain-
der of the curriculum composed of required general-
education courses and elective courses.

Plaintiffs contend that at least some of the elective
courses offered at local colleges, such as classes on
fencing or Shakespeare, would be irrelevant to the
work of a daycare teacher. And they point out that
early-childhood courses cover ages zero to eight, while
the District’s childcare regulations cover only ages
zero to three. But under rational-basis review, OSSE
could reasonably conclude that the coursework re-
quired to earn an associate’s degree in early-childhood
education would be, generally speaking, relevant to
the work of childcare providers. It’s possible that
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certain schools might have some idiosyncratic course
requirements. Even so, OSSE could rationally issue
the challenged regulations without needing to parse
the curriculum of any particular school.

Caregivers, moreover, can comply by completing
the required education at any accredited college in the
United States, affording them plenty of flexibility to
choose a program that matches their career goals.
And within a given school, even if some elective
courses might have limited relevance to aspiring
childcare workers, nothing would prevent students
from tailoring their course selections to their career
interest in caring for younger children. A variety of
courses outside the early-childhood major, from math
and English to art and history, could be beneficial to
someone tasked with the educational development of
toddlers—as any adult who has been flummoxed by a
two-year-old repeatedly asking “why” can attest.

Even if all associate’s degree programs contain at
least some 1rrelevant content, OSSE still could have
rationally concluded that requiring childcare workers
to complete a predominantly relevant course of study
will improve the quality of care young children re-
ceive. Under rational-basis review, OSSE had discre-
tion to impose a requirement that is “not . . . in every
respect logically consistent with its aims,” so long as
it identified “an evil at hand for correction” and estab-
lished “a rational way to correct it.” Williamson v. Lee
Optical of Okla., Inc., 348 U.S. 483, 487-88 (1955).
That standard is met here.
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Plaintiffs seek to undermine that conclusion by in-
voking a smattering of out-of-circuit decisions holding
that professional licensing regimes fail rational-basis
review if they impose onerous training requirements
that are irrelevant to the work actually done in a
given field. See, e.g., St. Joseph Abbey v. Castille, 712
F.3d 215 (5th Cir. 2013) (funeral-director licensing as
applied to casket retailers); Clayton v. Steinagel, 885
F. Supp. 2d 1212 (D. Utah 2012) (cosmetology licens-
ing as applied to African-style hair braiders); Patel v.
Tex. Dep’t of Licensing & Regul., 469 S.W.3d 69 (Tex.
2015) (esthetician licensing as applied to eyebrow
threaders). But this case involves no such mismatch
between the content of the required training and the
duties performed by the covered workers. Even as-
suming it is irrational to force a hair braider who
never dyes hair to sit through a week of training on
how to safely use hair dye, see Steinagel, 885 F. Supp.
2d at 1214-15, an associate’s degree in early-child-
hood education is self- evidently (and rationally) con-
nected to the work of caring for young children.

Under rational-basis review, the policy choices of
the political branches are “not subject to courtroom
fact-finding and may be based on rational speculation
unsupported by evidence or empirical data.” Beach,
508 U.S. at 315. And here, at any rate, as plaintiffs
acknowledge in their complaint, OSSE issued its reg-
ulations in part based on a report from the National
Academies recommending a bachelor’s degree re-
quirement for all educators of children ages zero to
eight. See Transforming the Workforce for Children
Birth Through Age 8: A Unifying Foundation, Inst. of
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Med. & Nat’l Rsch. Council (LaRue Allen & Bridget
B. Kelly eds., 2015). The report sought to equalize the
educational requirements for daycare workers and el-
ementary school teachers, given that “the work of lead
educators for young children of all ages is based on
the same high level of sophisticated knowledge and
competencies.” Id. at 7; see also id. at 513. In light of
that expert guidance, OSSE could have rationally
concluded that its college requirements would im-
prove the quality of childcare provided in licensed fa-
cilities.

Although we are sensitive to the burdens that
OSSE’s regulations impose on daycare workers, our
role is not to assess the wisdom of the agency’s policy
choices. A conceivably rational justification for the
college requirements is readily apparent, and, in this
context, that is all due process requires.

3.

Plaintiffs also contend that the college require-
ments are “riddled with arbitrary distinctions among
child-care providers” in violation of their equal protec-
tion rights. Sanchez Br. 35. “Where rationality is the
test, a State does not violate the Equal Protection
Clause merely because the classifications made by its
laws are imperfect.” Kimel v. Fla. Bd. of Regents, 528
U.S. 62, 84 (2000) (alteration, quotation marks, and
citation omitted). Defining the class of people subject
to a regulatory requirement “inevitably requires that
some persons who have an almost equally strong
claim to favored treatment be placed on different
sides of the line.” Beach, 508 U.S. at 315-16
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(quotation marks and citation omitted). And in draw-
ing those lines, a regulation “may select one phase of
one field and apply a remedy there, neglecting the
others.” Lee Optical, 348 U.S. at 489. Equal protection
“does not require that a State must choose between
attacking every aspect of a problem or not attacking
the problem at all.” Dandridge v. Williams, 397 U.S.
471, 486-87 (1970). Rather, a regulation must only
“be rationally based and free from invidious discrimi-
nation” to survive judicial review. Id. at 487.

Plaintiffs challenge three distinctions that the reg-
ulations draw between classes of childcare workers.
All three are rational.

First, the regulations require childcare workers
with no college education to complete an associate’s
degree with an early-childhood major. But they per-
mit teachers in child development centers who al-
ready have college degrees in other fields to instead
take twenty-four credit hours of early- childhood clas-
ses. Plaintiffs point out that some associate’s degree
programs in early-childhood education require fewer
than twenty-four credit hours within that major. They
thus argue that Sorcher, who has three college de-
grees, should not have to complete “more early-child-
hood coursework than another person with the same
job who has no college education at all.” Sanchez Br.
36.

While some local colleges require fewer than
twenty-four credit hours of early-childhood classes for
an associate’s degree in that field, other colleges re-
quire more. For instance, according to plaintiffs’
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complaint, the University of the District of Columbia
requires thirty-six credit hours of early-childhood
classes for an associate’s degree in infant and toddler
education. And that is in addition to the general-edu-
cation and elective courses needed to complete an as-
sociate’s degree. OSSE could have rationally con-
cluded that a degree in another field plus twenty-four
credit hours of early childhood classes forms the
rough equivalent of an associate’s degree in early-
childhood education, which requires sixty total credit
hours, between fifteen and thirty-six of which are in
early childhood courses. As the district court correctly
observed, twenty-four was a “rational, while perhaps
rough” estimate of the number of early-childhood
credit hours required for a degree in that field.
Sanchez, 513 F. Supp. 3d at 115.

In any event, plaintiffs misperceive the nature of
the education requirements. Rather than treating
similarly situated teachers differently, the regula-
tions simply open two avenues for compliance, which
are equally open to all teachers in child development
centers. Teachers can either earn an associate’s de-
gree in early-childhood education or earn a degree in
another field and then take twenty-four credit hours
of early-childhood classes. The choice is entirely up to
them. If Sorcher would find it less burdensome to ob-
tain an associate’s degree in early- childhood educa-
tion than to take twenty-four credit hours of classes,
she has the option to comply with the regulations by
completing a full early-childhood degree.
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Second, the regulations apply to extended-home
caregivers like Sanchez, but not to nannies, babysit-
ters, or parents who lead neighborhood play groups.
Plaintiffs argue that childcare providers do the same
job “wherever they happen to work,” so OSSE cannot
rationally subject caregivers in different settings to
different requirements. Sanchez Br. 38.

As a threshold matter, it is the Facilities Act, ra-
ther than the OSSE regulations, that exempts
babysitters and neighborhood play groups. D.C. Code
§ 7-2033. OSSE thus lacked statutory authority to
regulate those less formal care arrangements. And
plaintiffs’ complaint does not challenge the exemp-
tions in the Facilities Act.

Regardless, rational justifications for the chal-
lenged exemptions are apparent. Nannies and
babysitters typically work for a single family within
the home, and OSSE could have rationally decided to
respect parents’ autonomy to hire childcare providers
without college degrees to work in their homes. The
case for exempting parent-led play groups is even
more evident: any attempt by OSSE to require par-
ents to obtain associate’s degrees in early-childhood
education before supervising their kids’ friends would
raise significant questions. Plaintiffs make no effort
in their complaint to explain why it is irrational to
treat a professional caregiver in a daycare setting dif-
ferently than a weekend babysitter or a parent super-
vising a play group.

Third, and lastly, the regulations apply to the pre-
school where Sorcher teaches, which 1s connected to a
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synagogue that offers after-school programming to el-
ementary and high school students. But the regula-
tions exempt daycares and preschools connected to
full-time elementary and high schools. Once again,
plaintiffs argue that those caregivers do the same
work and cannot rationally be treated differently.
And once again, plaintiffs do little in their complaint
to explain why the differential treatment is irrational.
A rational explanation for the regulatory distinction
1s plainly apparent. OSSE could have rationally con-
cluded that daycares attached to full-time schools
would be more likely to have qualified teachers. And
full-time schools are subject to their own comprehen-
sive regulatory scheme, which includes minimum
qualifications for teachers. See D.C. Mun. Regs. tit. 5-
A, § 1601. OSSE properly prioritized “one phase of one
field and appl[ied] a remedy there.” Lee Optical, 348
U.S. at 489.

The distinctions that the regulations draw be-
tween classes of childcare workers are rational.

B.

Plaintiffs allege that the Facilities Act violates the
nondelegation doctrine by granting OSSE uncon-
strained authority to set licensing standards for day-
cares. We hold that plaintiffs have failed to state a
plausible nondelegation claim.

Before addressing whether the Facilities Act sat-
isfies the nondelegation doctrine, we first consider
whether the nondelegation doctrine even applies to
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the District’s government. In their complaint, plain-
tiffs present their nondelegation claim under both the
Constitution and the D.C. Home Rule Act, Pub. L. No.
93-198, 87 Stat. 774 (1973) (codified as amended at
D.C. Code § 1-201.01 et seq.).

OSSE argues that plaintiffs’ nondelegation claim
“has no footing in the Constitution.” The constitu-
tional nondelegation doctrine derives from the federal
separation of powers. Article I vests “[a]ll legislative
Powers” in Congress. U.S. Const. art. I, § 1. Because
that authority is exclusive, the nondelegation doc-
trine “bars Congress from transferring its legislative
power to another branch of Government.” Gundy v.
United States, 139 S. Ct. 2116, 2121 (2019) (plurality
opinion). Here, OSSE points out that the D.C. Coun-
cil, not Congress, enacted the Facilities Act. OSSE
contends that the federal separation of powers im-
poses no limits on the authority of the D.C. Council to
delegate power to OSSE.

Perhaps recognizing the force of the OSSE’s argu-
ment in that regard, plaintiffs contend in the alterna-
tive that the nondelegation doctrine applies to the
District through the Home Rule Act, a proposition
OSSE does not appear to contest in this case. Con-
gress wields plenary power over the nation’s capital,
including power to create a local government for the
District. U.S. Const. art I, § 8, cl. 17; District of Co-
lumbia v. John R. Thompson Co., 346 U.S. 100, 109
(1953); Metro. R.R. Co. v. District of Columbia, 132
U.S. 1, 9 (1889). In designing that government, Con-
gress presumably could vest legislative authority in
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any local body of its choosing. But through the Home
Rule Act, Congress decided to give the District’s gov-
ernment a tripartite structure modeled on that of the
federal government, with legislative power vested in
the D.C. Council, executive power in the mayor, and
judicial power in the D.C. Superior Court and Court
of Appeals. See D.C. Code §§ 1- 204.04(a); 1-204.22; 1-
204.31(a).

The D.C. Court of Appeals has observed that the
separation of powers within the District’s government
suggests that “the same general principles should
govern the exercise of such power in the District Char-
ter as are applicable to the three branches of govern-
ment at the federal level.” Wilson v. Kelly, 615 A.2d
229, 231 (D.C. 1992). There is thus “good reason to
think the nondelegation doctrine applies to the Dis-
trict’s government.” Unum Life Ins. Co. of Am. v. Dis-
trict of Columbia, 238 A.3d 222, 232 (D.C. 2020).

Ultimately, though, we need not decide whether
the nondelegation doctrine applies to the District, ei-
ther through the Constitution or the Home Rule Act.
Instead, following the lead of the D.C. Court of Ap-
peals, id., we will assume without deciding that the
doctrine applies. We may do so because we conclude
that, even if the doctrine applies, it is satisfied here.

The nondelegation doctrine requires a legislature
delegating authority to “lay down by legislative act an
intelligible principle to which the person or body au-
thorized to act is directed to conform.” Whitman v.
Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001) (alter-
ation, quotation marks, and citation omitted). The
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legislature must make clear the “general policy” to be
pursued and “the boundaries of this delegated author-
1ty.” Am. Power & Light Co. v. SEC, 329 U.S. 90, 105
(1946).

The amount of guidance the legislature must pro-
vide “varies according to the scope of the power con-
gressionally conferred.” Whitman, 531 U.S. at 475.
For instance, Congress must give “substantial guid-
ance” to the Environmental Protection Agency to
channel its setting of “air standards that affect the en-
tire national economy,” but “need not provide any di-
rection” at all to that agency for defining the statutory
term “country elevators.” Id.

In applying the nondelegation doctrine, the Su-
preme Court “has been driven by a practical under-
standing that in our increasingly complex society, re-
plete with ever changing and more technical prob-
lems, Congress”—and, by analogy, the D.C. Council—
“simply cannot do its job absent an ability to delegate
power under broad general directives.” Mistretta v.
United States, 488 U.S. 361, 372 (1989). The govern-
ing standards for a permissible delegation are “not de-
manding,” and the Supreme Court has “over and over
upheld even very broad delegations.” Gundy, 139 S.
Ct. at 2129 (plurality opinion); cf. id. at 2131 (Alito,
J., concurring in the judgment) (“If a majority of this
Court were willing to reconsider the approach we
have taken for the past 84 years, I would support that
effort.”); id. at 2131-48 (Gorsuch, J., dissenting).

Under the current standard, the Facilities Act sets
forth an intelligible principle to guide OSSE’s
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regulation of daycares. The Act directs OSSE to issue
“[m]inimum standards of operation of a child develop-
ment facility concerning staff qualification, require-
ments and training.” D.C. Code § 7- 2036(a)(1)(A).
That provision directs OSSE’s regulatory authority to
a particular subject matter (minimum staff qualifica-
tions and training) in a particular industry (child-
care). Within that narrow sphere, the D.C. Council
can delegate considerable discretion. See Detroit Int’l
Bridge Co. v. Gov't of Can., 883 F.3d 895, 902—-03 (D.C.
Cir. 2018); TOMAC v. Norton, 433 F.3d 852, 867 (D.C.
Cir. 2006).

The Facilities Act’s definitions section provides
further direction. Under the statute, a “[c]hild devel-
opment facility” is any “center, home, or other struc-
ture that provides care and other services, supervi-
sion, and guidance for children, infants, and toddlers
on a regular basis.” D.C. Code § 7-2031(3). The impli-
cation of the Act, read as a whole, is that the mini-
mum qualifications should relate to the care, supervi-
sion, and guidance of children. In short, the Facilities
Act supplies the intelligible principle that OSSE must
set minimum qualifications for daycare workers to en-
sure their fitness to take care of small children.

As OSSE points out, the United States Code con-
tains many comparable delegations. For example, the
Transportation Security Administration sets “mini-
mum training requirements” and “minimum educa-
tion levels” for “air carrier personnel.” 49 U.S.C. §
44935(a). The Secretary of the Treasury establishes
“minimum education and experience requirements”



24a
Appendix A

for certain tax appraisers. 26 U.S.C. §
170(H)(11)(E)(11)(I). And the Secretary of Health and
Human Services sets “training, education, and expe-
rience requirements” for certain physician assistants
and nurse practitioners. 42 U.S.C. § 1395x(aa)(5)(A).
Delegations of authority to set minimum job qualifi-
cations are thus commonplace. We decline plaintiffs’
Iinvitation to call into question such a ubiquitous type
of delegation.

In the alternative, plaintiffs contend that, even if
the Facilities Act includes an intelligible principle,
any guidance the statute provides is merely “horta-
tory” because OSSE’s rulemaking was not subject to
judicial review under the District’s version of the Ad-
ministrative Procedure Act. Sanchez Br. 49-50. In
plaintiffs’ view, an intelligible principle serves no pur-
pose unless a court can police the agency’s compliance
with the legislative command.

That argument is doubly flawed. First, it appears
that OSSE’s rulemaking would have been reviewable
in D.C. Superior Court. True enough, the D.C. Admin-
istrative Procedure Act provides for judicial review of
agency actions only in “contested case[s],” a term the
D.C. Court of Appeals has interpreted as covering
only formal adjudications. D.C. Code § 2-510; District
of Columbia v. Sierra Club, 670 A.2d 354, 359 (D.C.
1996). But despite that statutory lacuna, the Dis-
trict’s courts have permitted equitable actions chal-
lenging rulemakings. See id.; see also Dupont Circle
Citizen’s Ass’n v. D.C. Zoning Comm’'n, 343 A.2d 296,
309-10 & n.26 (D.C. 1975) (Gallagher, J., concurring).
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Second, even if the college requirement were unre-
viewable for compliance with the Facilities Act, that
would be irrelevant to the analysis under our prece-
dent. We have held that, even when judicial review is
unavailable, the nondelegation doctrine is satisfied so
long as a statute provides an intelligible principle to
guide an agency’s exercise of discretion. Mich. Gam-
bling Opposition v. Kempthorne, 525 F.3d 23, 33 n.8
(D.C. Cir. 2008). The Facilities Act does so and thus
complies with the nondelegation doctrine, assuming
the doctrine applies to the District.

For the foregoing reasons, we affirm the judgment
of the district court.

So ordered
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RANDOLPH, Senior Circuit Judge, concurring:
Though not necessarily central to this case, the Su-
preme Court’s nondelegation jurisprudence appears
to be in a state of flux. See Joseph Postell & Randolph
J. May, The Myth of the State Nondelegation Doc-
trines, 74 ADMIN. L. REV. 263, 264-65 (2022). Of
course, we are bound to apply the Supreme Court’s
current precedent, since only the Supreme Court en-
joys “the prerogative of overruling its own decisions.”
Rodriguez de Quijas v. Shearson/Am. Express, Inc.,
490 U.S. 477, 484 (1989). Because the majority eval-
uates the nondelegation claims presented here under
current doctrine, I join its analysis.



27a

Appendix B

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALTAGRACIA
SANCHEZ, et al.,
Plaintiffs, : Civil Action No.: 18-975
: (RC)
v.

: Re Document Nos.: 32,
OFFICE OF THE : 33

STATE SUPERINTEN- :

DENT OF EDUCA- :

TION, et al., :

Defendants.

MEMORANDUM OPINION

GRANTING DEFENDANTS’ MOTION TO DISMISS
I.INTRODUCTION

This case involves regulations promulgated by the
D.C. Office of the State Superintendent of Education
(“OSSE”) that impose minimum education require-
ments on certain childcare providers that operate in
the District of Columbia. Plaintiffs, two childcare pro-
viders and one parent, argue that the regulations re-
sulted from an unconstitutional delegation of power
and that they violate the Due Process and Equal Pro-
tection Clauses of the U.S. Constitution. Defendants
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have moved to dismiss Plaintiffs’ claims. This Court
previously considered a motion to dismiss but ruled
that Plaintiffs’ failed to overcome several jurisdic-
tional hurdles. Plaintiffs appealed and the D.C. Cir-
cuit reversed and remanded for consideration of the
merits of Plaintiffs’ allegations. See Sanchez v. Off. of
the State Superintendent of Educ., 959 F.3d 1121
(D.C. Cir. 2020). Defendants now argue that, accept-
ing as true the factual allegations in the Amended
Complaint, Plaintiffs have failed to state a plausible
claim to relief. For the reasons set forth below, the
Court agrees and, therefore, grants Defendants’ mo-
tion to dismiss.

II. BACKGROUND
A. Statutory and Regulatory Framework

The Child Development Facilities Regulation Act
of 1998 (“Facilities Act”), D.C. Law 12-215, 46 D.C.
Reg. 274 (1999) (codified as amended at D.C. Code §
7-2031 et seq.), requires certain childcare providers in
the District of Columbia to obtain a license to operate,
see D.C. Code § 7-2034(a). The Facilities Act delegates
rulemaking power to the Mayor to promulgate “all
rules necessary to implement the provisions of” the
Facilities Act. Id. § 7-2036(a)(1). The delegation of au-
thority requires that the Mayor set “[m]inimum
standards of operation of a child development facility
concerning staff qualification, requirements and
training, facility size, staff- child ratios and group
size, program design and equipment requirements,
safety and health standards, care for children with
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special needs, nutrition standards, and record keep-
ing requirements.” Id. § 7-2036(a)(1)(A). The Facili-
ties Act defines “child development facility” as “a cen-
ter, home, or other structure that provides care and
other services, supervision, and guidance for children,
infants, and toddlers on a regular basis, regardless of
its designated name.” Id. § 7-2031(3). The Facilities
Act specifically exempts from its requirements
babysitters, informal playgroups, parent-led play co-
operatives, childcare furnished in places of worship
during religious services, care provided by relatives,
childcare provided by the federal government, and
certain pre-kindergarten education programs. Id. § 7-
2033. The Mayor has delegated the rulemaking power
under the Facilities Act to OSSE. See Mayor’s Order
2009-130, 56 D.C. Reg. 6883 (July 16, 2009).

Pursuant to this authority, OSSE issued regula-
tions that set minimum education requirements for
childcare staff at child development facilities. See gen-
erally D.C. Mun. Regs. tit. 5-A1, §§ 100-99. Under the
regulations, teachers at childcare development cen-
ters, located on premises other than a dwelling that
serve more than twelve children, must obtain at least
an associate’s degree from an accredited college “with
a major in early childhood education, early childhood
development, child and family studies, or a closely re-
lated field.” Id. § 165.1. Caregivers in an expanded
child development home, which is a facility located in
a private residence where two or more caregivers
oversee up to twelve children, must obtain the same.
Id. § 170.2. The requirements did not become imme-
diately binding; when initially promulgated, the
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regulations generally provided a grace period of any-
where between three and six years. See, e.g., 63 D.C.
Reg. 14,786, 14,799 (original versions of D.C. Mun.
Regs. tit. 5-Al1, §§ 164.1(b), (c) and 170.2(a)(1)(2)).1
The regulations also provided that OSSE could waive
compliance with any of the education requirements if
presented with clear and convincing evidence that (1)
“[t]he demonstrated . . . economic impact or hardship
on the Facility or staff member [was] sufficiently
great to make immediate compliance impractical de-
spite diligent efforts;” (2) “[t]he facility or staff mem-
ber [was] meeting or exceeding the intent of the regu-
lation for which the waiver [was] requested; and” (3)
“[t]he health and welfare of staff and children [we]re
not jeopardized.” D.C. Mun. Regs. tit. 5A-1, § 106.1.
OSSE provided for another exemption for certain staff
positions for individuals who had, as of December
2016, “continuously served” in the relevant staff posi-
tion for ten or more years. Id. §§ 165.4, 170.2.

The regulations make three distinctions relevant
to the current case. First, the regulations, like the Fa-
cilities Act, specifically exempt certain childcare pro-
viders, such as babysitters and nannies, from the de-
gree requirements. Id. § 101.5. Second, the regula-
tions specifically exempt private schools that provide
“education services to children in grades pre-K-

1 In June 2018, OSSE amended its regulations to allow more
time to comply with the degree requirements. 65 D.C. Reg.
7034-7036 (June 29, 2018); see also D.C. Mun. Regs. tit. 5- A1 §§
165.1(d), 170.2(a)(2). The deadline for compliance relevant to
this case is now December 2023. See D.C. Mun. Regs. tit. 5-A1
§§ 165.1(d), 170.2(a)(2).
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through twelfth (12th) grade during [] a full school
day.” Id. § 101.5(1). Under this exemption, private, pa-
rochial, or independent schools that have full-time el-
ementary or secondary educational programs in addi-
tion to infant and toddler care on the same premises
need not comply with the minimum degree require-
ments. See id. § 165.6. Third, teachers at childhood
development centers who already possess a college de-
gree in a major other than an early childhood field
must obtain at least twenty-four credit hours of col-
lege coursework in an early childhood field. Id. §
165.1.

B. Factual and Procedural Background

Plaintiff Altagarcia Sanchez is subject to the new
education requirements as an “expanded home care-
giver.” See generally id. §§ 169-71. She runs a li-
censed daycare out of her house and currently cares
for nine children. See Am. Compl. § 164, ECF No. 31.
Although she carries a doctoral degree in law from her
home country, id. § 157, she never attended college in
the United States, id. § 159. Plaintiffs allege that,
given the demands of her work schedule, it would take
Ms. Sanchez at least five years to complete the degree
requirements as a part-time student, which they esti-
mate would require around sixty credit hours. See id.
99 170-75. However, Plaintiffs allege that Ms.
Sanchez cannot afford to attend college, even part-
time. Id. 99 180—-83. Ms. Sanchez received a waiver to
the degree requirement in April 2019, but she fears
that OSSE may revoke the waiver at some point in
the future. Id. 49 190-91.
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Plaintiff Dale Sorcher is what the regulations refer
to as a teacher at a child development center. See D.C.
Mun. Regs. tit. 5A-1, § 165. Ms. Sorcher teaches chil-
dren ages zero to three at a Jewish preschool attached
to the synagogue she attends. Am. Compl. 9 193-95.
Although Ms. Sorcher has two master’s degrees and a
bachelor’s degree, she does not have the requisite ed-
ucation in early childhood education called for by the
regulations. Id. {9 192, 211-12. The synagogue does
have educational programs for elementary and sec-
ondary students but does not offer full-time educa-
tional programs. Id. § 197. Plaintiffs allege that Ms.
Sorcher is not eligible for a waiver of the degree re-
quirement, id. 9 226, and that she does not have time
to go back to college, id. § 229. Furthermore, Plaintiffs
maintain that Ms. Sorcher does not need more educa-
tion in order to competently do her job. Id. q 230.

Plaintiff Jill Homan is a parent whose young
daughter attends a licensed daycare center subject to
the regulations. Id. 9 234, 245-50. Ms. Homan is
“afraid that the caregivers she trusts will not be able
to comply with the college requirement and will lose
their jobs.” Id. 9 247. She worries that daycare pro-
viders forced to attend college in addition to their
work duties will be “exhausted, stressed, and over-
whelmed” and “will provide worse care than those
who do not have to worry about attending school.” Id.
9 250. She also believes that “day care will continue
to become more expensive under the college require-
ment.” Id. q§ 251.

Plaintiffs bring three counts against the District of
Columbia and OSSE (together “Defendants”) related
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to the OSSE regulations. First, Plaintiffs argue that
the Facilities Act’s delegation of authority to the
Mayor to promulgate minimum educational stand-
ards violates the District of Columbia Self-Govern-
ment and Governmental Reorganization Act (the
“D.C. Home Rule Act”), D.C. Code §§ 1-201.01—
1.207.71, and the U.S. Constitution’s nondelegation
doctrine. Id. 49 263-75. Second, Plaintiffs claim that
the OSSE regulations violate their Fifth Amendment
Due Process rights because “[t]here is no rational ba-
sis for prohibiting someone from working in a day care
because she does not have a college degree.” Id. § 279.
Finally, Plaintiffs argue that the OSSE regulations
draw arbitrary and irrational distinctions between
different types of day-care providers and facilities,
which they maintain violates the Equal Protection
Clause. Id. 99 281-88.

This Court previously considered a motion to dis-
miss Plaintiffs’ Compliant. See Sanchez v. Off. of State
Superintendent of Educ., No. 18-cv-975, 2019 WL
935330 (D.D.C. Feb. 26, 2019). The Court dismissed
all of Plaintiffs’ claims on threshold, jurisdictional
grounds. See id. at *5—6 (dismissing Ms. Homan’s
claims for lack of standing); id. at 6-9 (dismissing
other claims as moot and unripe). The Court thus de-
clined to consider the merits of Plaintiffs’ challenges
under the nondelegation doctrine, the Due Process
Clause, and the Equal Protection Clause. Plaintiffs
appealed. Finding that the doctrines of mootness and
ripeness did not bar any of Plaintiffs’ claims, the D.C.
Circuit determined that Plaintiffs’ purely legal chal-
lenges are presumptively reviewable. See Sanchez,
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959 F.3d at 1124-26. The court reversed and re-
manded for consideration of the merits of Plaintiffs’

claims, finding that the claims are justiciable. See id.
at 1123.

After remand, Plaintiffs’ filed an Amended Com-
plaint. See Am. Compl. Defendants’ motion to dismiss
argues that, even accepting the factual allegations as
true, Plaintiffs fail to state a plausible claim to relief
with respect to each count in the Amended Complaint.
See Defs.” Mot. Dismiss (“Defs.” Mot.”), ECF No. 33. In
addition to the motion to dismiss, Plaintiffs filed a mo-
tion for discovery notwithstanding the pending mo-
tion to dismiss. See Pls.” Mot. Notwithstanding Mot.
Dismiss, ECF No. 32. Plaintiffs’ motion argues that
the Court should permit limited discovery despite the
pending motion to dismiss. See id. at 1-3. Both mo-
tions are ripe for decision.

ITII. LEGAL STANDARD

The Federal Rules of Civil Procedure require that
a complaint contain “a short and plain statement of
the claim” in order to give the defendant fair notice of
the claim and the grounds upon which it rests. Fed.
R. Civ. P. 8(a)(2); see also Erickson v. Pardus, 551
U.S. 89, 93 (2007) (per curiam). A motion to dismiss
under Rule 12(b)(6) does not test a plaintiff’s ultimate
likelihood of success on the merits; rather, it tests
whether a plaintiff has properly stated a claim. See
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). The com-
plaint’s factual allegations are to be taken as true,
and the court is to construe them liberally in the
plaintiff’s favor. See, e.g., United States v. Philip
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Morris, Inc., 116 F. Supp. 2d 131, 135 (D.D.C. 2000).
Notwithstanding this liberal construal, the court de-
ciding a Rule 12 motion must parse the complaint for
“sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face.” Ashcroft
v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007)). This
plausibility requirement means that a plaintiff’s fac-
tual allegations “must be enough to raise a right to
relief above the speculative level, on the assumption
that all the allegations in the complaint are true (even
if doubtful in fact).” Twombly, 550 U.S. at 555-56 (ci-
tations omitted). “Threadbare recitals of the elements
of a cause of action, supported by mere conclusory
statements,” are insufficient to withstand a motion to
dismiss. Igbal, 556 U.S. at 678. A court need not ac-
cept a plaintiff’s legal conclusions as true, see id., nor
must a court presume the veracity of legal conclusions
that are couched as factual allegations, see Twombly,

550 U.S. at 555.
IV. ANALYSIS

As explained above, Plaintiffs bring three claims
against Defendants. First, Plaintiffs argue that the
rulemaking provision of the Facilities Act is an imper-
missible delegation of legislative power in violation of
the D.C. Home Rule Act and the U.S. Constitution.
Second, Plaintiffs argue that the OSSE regulations vi-
olate Plaintiffs’ substantive due process rights guar-
anteed by the Fifth Amendment. Third, Plaintiffs ar-
gue that the OSSE regulations violate the equal pro-
tection clause by making arbitrary and irrational
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distinctions. Defendants argue that Plaintiffs have
failed to allege sufficient facts to withstand a motion
to dismiss with respect to each claim.? The Court ad-
dresses each claim in turn.

A. Nondelegation Doctrine Claim

Article I of the Constitution states that “[a]ll legis-
lative Powers herein granted shall be vested in a Con-
gress of the United States.” U.S. Const. art I, § 1.
“This text permits no delegation of those powers.”
Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472
(2001). As such, “[iln a nondelegation challenge, the
test is whether Congress has set forth ‘an intelligible
principle to which the person or body authorized to
act is directed to conform.” TOMAC, Taxpayers of
Michigan Against Casinos v. Norton, 433 F.3d 852,
866 (D.C. Cir. 2006) (quoting Whitman, 531 U.S. at
472 (alterations and internal quotations omitted)). To
determine the boundaries of a delegation, courts look
to the statutory language, the purpose of the statute,
its factual background, and the statutory context.
Michigan Gambling Opposition v. Kempthorne, 525
F.3d 23, 30 (D.C. Cir. 2008) (citing TOMAC, 433 F.3d
at 866 (quoting Am. Power & Light Co. v. SEC, 329
U.S. 90, 104 (1946)). “[T]he degree of agency discre-
tion that is acceptable varies according to the scope of
the power congressionally conferred.” Whitman, 531

2 Defendants also argue that Ms. Homan lacks standing, see
Defs.” Mot. at 35—-36, and that OSSE should be dismissed as a
defendant, see id. at 36. Because the Court has determined that
Plaintiffs have failed to state a claim, i1t will not address these
arguments.
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U.S. at 475. Although broad delegations of power may
require “substantial guidance,” relatively narrow del-
egations of power need not be accompanied by explicit
direction or any direction at all. Id. (noting that Con-
gress need not provide direction to EPA to define
“country elevators” but must provide “substantial
guidance on setting air standards that affect the en-
tire national economy”). Though the D.C. Court of Ap-
peals has not held that the nondelegation doctrine ap-
plies to the District’s government, both parties appar-
ently agree that it applies by application of the Home
Rule Act. See Defs.” Mot. at 14—-15; Pls.” Opp’n at 14,
ECF No. 34 ; see also Unum Life Ins. Co. of Am. v.
District of Columbia, 238 A.3d 222, 232 (D.C. 2020)
(assuming without deciding applicability of nondele-
gation doctrine and applying Supreme Court prece-
dent to resolve issue). For purposes of the present mo-
tion to dismiss, the Court assumes the applicability of
the nondelegation doctrine to delegations by the Dis-
trict Council to District agencies.

Defendants argue that the delegation of authority
in the Facilities Act contains an intelligible principle
“to establish minimum qualifications that are appro-
priate given the nature of the job to which [childcare
providers] apply.” Defs.” Mot. at 19. Defendants first
note that “the standards for any permissible delega-
tion ‘are not demanding,” id. at 16 (quoting Gundy v.
United States, 139 S. Ct. 2116, 2129 (2019) (plurality
op.)), and that the Supreme Court has consistently
upheld even broad delegations of authority, see id. De-
fendants argue that the Facilities Act instructs the
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Mayor3 “as to the limits of [her] authority (that [she]
may set ‘minimum standards of operation’) as well as
the targets (child development facilities) and content
(staff qualification, requirements and training) of any
regulations.” Id. at 17 (quoting D.C. Code § 7-
2036(a)(1)). Defendants point to a variety of similar
delegations of authority to set minimum education or
training standards that contain virtually the same
level of direction. See id. at 18 (discussing similar del-
egations to the Transportation Security Administra-
tion, the Department of Homeland Security, the
Treasury Secretary, and the Secretary of the Inte-
rior). Finally, Defendants argue that Plaintiffs offer
no legal support for their argument that some stricter
scrutiny should be required because the D.C. Admin-
istrative Procedure Act (“DCAPA”), D.C. Code § 2-
510, does not provide for judicial review of rule-
makings. See id. at 19-22 (citing Am. Compl. 49 270—
74, 95). Defendants claim that “whether (or to what
extent) the delegee’s actions are subject to judicial re-
view” does not change the nondelegation doctrine
analysis. Id. at 19-20 (citing Michigan Gambling Op-
position, 525 F.3d at 33 n.8). In any event, Defendants
challenge Plaintiffs’ underlying premise and argue
that rulemakings by D.C. agencies can, in fact, be re-
viewed by the D.C. Superior Court. See id. at 20 (cit-
ing District of Columbia v. Sierra Club, 670 A.2d 354,
359 (D.C. 1996)).

3 The District actually states that the Facilities Act “in-
structs OSSE,” id. at 17, but the statutory delegation of author-
ity grants rulemaking authority to the Mayor, see D.C. Code § 7-
2036(a)(1).
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In opposition, Plaintiffs claim that the delegation
of authority in the Facilities Act does not contain an
intelligible principle. Pls.” Opp’n at 15-17. This is so,
they claim, because the Facilities Act allows free
range for the Mayor to “set any standard [she] likes”
without regard to any limiting principles. Id. at 16.
Plaintiffs claim that under the language of the Facil-
ities Act, the Mayor could forbid college degrees, re-
quire a Ph.D., or demand compliance with physical
tests. See id. Plaintiffs maintain that the Mayor’s au-
thority to set minimum standards of operation at
child development facilities under the Facilities Act
equals the authority of the legislature itself. Id. With
respect to the statutory delegations that authorize
agencies to set minimum qualifications in other con-
texts, Plaintiffs say that the Court should treat those
differently because they are subject to judicial review
under the Administrative Procedure Act. Id. at 17-18.
According to Plaintiffs, nothing could be done if the
Mayor or OSSE required childcare providers to be-
come, for example, certified public accountants be-
cause the DCAPA does not allow for judicial review of
rulemakings. Id. The Court understands Plaintiffs to
argue that because the DCAPA limits judicial review
to “contested cases”—in other words, adjudications—
the delegation of authority should be struck down
even if the statute contains an intelligible principle.
See id. (“Therefore, even if OSSE’s statute had or-
dered it to pursue an intelligible principle, there was
no mechanism by which a court could determine that
1s was failing to actually do so or was acting arbitrar-
ily, capriciously, or without substantial evidence.”);
id. at 20 (“For nondelegation purposes, what matters
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1s whether there is any authority ensuring that an
agency’s exercise of its delegated legislative power is
not arbitrary or capricious.” (footnote omitted)).

The Court agrees with Defendants; the delegation
of power in D.C. Code § 7-2036 does not amount to an
unconstitutional delegation of legislative power. The
text of the statute and broader statutory context
make clear an intelligible principle to guide the dele-
gated authority. First, the text cabins the delegated
power to “rules necessary to implement the provisions
of this subchapter,” which is titled “Child Develop-
ment Facilities Regulation.” D.C. Code § 7- 2036(a)(1)
(emphasis added). Second, the text limits the Mayor’s
authority to a specific population and subject. The Fa-
cilities Act states that the Mayor shall set “[m]in-
imum standards of operation of a child development
facility concerning staff qualification, requirements
and training.” Id. § 7-2036(a)(1)(A). The “minimum
standards of operation” must relate to “child develop-
ment facilit[ies]” and must speak to “staff qualifica-
tion, requirements and training.” Id. Third, the stat-
utory definition of “child development facility” further
guides the Mayor in setting appropriate minimum
standards of operation. A child development facility
“means a center, home, or other structure that pro-
vides care and other services, supervision, and guid-
ance for children, infants, and toddlers on a regular
basis.” Id. § 7-2031(3) (emphasis added). Plainly, the
minimum standards of operation set by the Mayor
must be directed at care, supervision, and guidance
for children, infants, and toddlers. The narrow scope
of this delegation of power does not require further
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direction or guidance. See Whitman, 531 U.S. at 475.
The Mayor’s delegated authority is “cabined by ‘intel-
ligible principles’ delineating both the area in and the

purpose for which” the minimum operating standards
should apply. TOMAC, 433 F.3d at 867.

The Court rejects Plaintiffs’ contention that some
other standard should apply because the DCAPA does
not provide for judicial review of D.C. agency rule-
making. Plaintiffs apparently contend that even with
an intelligible principle to guide the delegation of
power the delegation should be struck down because
the DCAPA only allows for review of “contested
cases.” See Pls.” Opp’n at 18; see also D.C. Code § 2-
510(a). But Plaintiffs cite no cases for the novel con-
tention that delegations of power to D.C. agencies are
per se unconstitutional or in violation of the D.C.
Home Rule Act because of the gap in the DCAPA.
Moreover, the Court agrees with Defendants that
caselaw supports the contention that D.C. agency
rulemakings are reviewable. See District of Columbia
v. Sierra Club, 670 A.2d 354, 359 (D.C. 1996) (“The
availability of review by this court of agency decisions
in ‘contested cases’ . . . does not preclude judicial re-
view of other matters, because any party aggrieved by
an agency’s decision may initiate an appropriate eq-
uitable action in the Superior Court to seek redress.”
(internal alterations and quotations omitted)); D.C.
Hosp. Ass’n v. Barry, 586 A.2d 686, 690-94 (D.C.
1991) (upholding D.C. Superior Court decision that
found D.C. regulations were not arbitrary and capri-
cious); Capitol Hill Restoration Soc’y, Inc. v. Moore,
410 A.2d 184, 188 (D.C. 1979) (“[W]e are not
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foreclosing all review . . . in other noncontested mat-
ters ... Any party aggrieved by an agency’s decision
may initiate an appropriate equitable action in the
Superior Court to seek redress.”); Dupont Circle Citi-
zen’s Ass’n v. D.C. Zoning Comm’n, 343 A.2d 296, 308
(D.C. 1975) (en banc) (J. Gallagher concurring) (stat-
ing that a party will “always have access to the trial
court for review in an original proceeding” and can ar-
gue “that the agency action was arbitrary and capri-
cious”). In any event, whether or not the Mayor’s ac-
tions pursuant to the Facilities Act might be unre-
viewable does not control the nondelegation doctrine
analysis. See Michigan Gambling Opposition, 525
F.3d at 33 n.8.4

Because the Facilities Act contains an intelligible
principle to guide the Mayor’s rulemaking authority,
the Court finds that Plaintiffs have failed to state a

4 Plaintiffs argue that Michigan Gambling Opposition does
not support the proposition that the nondelegation doctrine anal-
ysis is unaffected by reviewability. See Pls.” Oppn at 21. The
court in Michigan Gambling Opposition stated “[n]or are we con-
cerned, for purposes of the non-delegation doctrine, that the Sec-
retary’s decision . . . might be unreviewable in a court of law . . .
[the statute] intelligibly guides the Secretary’s exercise of discre-
tion, and that is all that the non-delegation doctrine requires.”
525 F.3d at 33 n.8. The Court understands this to mean that
whether an agency’s actions are reviewable does not change the
nondelegation doctrine analysis. But even assuming arguendo
that Plaintiffs could potentially win this point, they fail to cite
any precedent that suggests that the nondelegation doctrine
analysis should change if agency action is not subject to judicial
review. Nor do they cite any precedent explaining how the anal-
ysis should change.
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plausible claim to relief with respect to their nondele-
gation challenge.

B. Due Process Claim

The Fifth Amendment to the U.S. Constitution
provides that no person shall “be deprived of life, lib-
erty, or property, without due process of law.” U.S.
Const. amend. V. Plaintiffs claim that the degree re-
quirement contained in OSSE’s regulations “does not
further any valid public health or safety purpose, and
therefore violates Plaintiffs’ right to due process of
law on its face and as applied.” Am. Compl. § 278. The
government may infringe upon a fundamental liberty
or property interest “only if the infringement is ‘nar-
rowly tailored to serve a compelling state interest.”
Am. Fed’n of Govt Emps., AFL-CIO v. United States,
330 F.3d 513, 523 (D.C. Cir. 2003) (quoting Reno v.
Flores, 507 U.S. 292, 302 (1993)). Where no funda-
mental liberty or property interest is at stake, “the
Fifth Amendment requires only a rational basis.” Id.
(citing FCC v. Beach Commc’ns Inc., 508 U.S. 307, 313
(1993); Waters v. Rumsfeld, 320 F.3d 265, 268 (D.C.
Cir. 2003). Under rational basis review, to survive a
motion to dismiss, a plaintiff must plead “facts that
establish that there is not ‘any reasonable conceivable
state of facts that could provide a rational basis for
the classification.” Hettinga v. United States, 677
F.3d 471, 479 (D.C. Cir. 2012) (quoting Dumaguin v.
Sec’y of Health and Hum. Servs., 28 F.3d 1218, 1222
(D.C. Cir. 1994)); see also Am. Fed'’n, 330 F.3d at 523
(applying same standard for rational basis review to
substantive due process and equal protection chal-
lenges).
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Defendants argue that Plaintiffs cannot overcome
the deferential standard under a rational basis re-
view. Defs.” Mot. at 23. Defendants state that the “ra-
tional relationship here is no more than that involved
In requiring a science teacher to have science degree,
an accountant to have an accounting degree, or a law-
yer to have a law degree.” Id. at 24. Defendants say
that questioning whether the regulations will actu-
ally improve childcare, or whether some childcare
workers will be unable to comply, or whether the data
underlying OSSE’s action actually supports the regu-
lations does not change the deferential analysis. See
id. at 24-29. In opposition, Plaintiffs point to a num-
ber of cases in other contexts where courts have
struck down statutes after a rational basis review. See
Pls.” Opp’n at 29-30. Plaintiffs say that here, the de-
gree requirements in the regulations do “absolutely
nothing to further” the legitimate government inter-
est of promoting optimal childcare outcomes. Id. at 30
(emphasis in original). Plaintiffs argue that they
should be entitled to develop a record to show that the
degree requirements are unrelated to OSSE’s pur-
pose. Id. at 31. Defendants argue in reply that
whether there is a rational basis for the regulations is
a legal conclusion and that Plaintiffs cannot allege
facts that survive a motion to dismiss in this case be-
cause “one could at least rationally speculate that re-
quiring more advanced education would yield im-
proved child care.” Defs.” Reply at 16—17, ECF No. 37.

The Court finds that Plaintiffs have failed to state
a plausible claim to relief under the Due Process
Clause. The Court agrees with Defendants that
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“OSSE’s regulations are plainly ‘rational on [their]
face.” Id. at 17 (quoting Hettinga, 677 F.3d at 479).
The regulations require individuals who will be car-
ing for children, infants, and toddlers to take classes
or obtain a degree in “early childhood education, early
childhood development, child and family studies, or a
closely related field.” D.C. Mun. Regs. tit. 5A-1, §
165.1. A conceivable rational basis for the regulations
1s readily apparent: more early childhood education
for childcare providers will lead to better childcare.
Given this plausible reason for the government ac-
tion, the “inquiry is at an end.” Beach Commec'ns, 508
U.S. at 314 (quoting United States R.R. Ret. Bd. v.
Fritz, 449 U.S. 166, 179 (1980)). Even if Plaintiffs
have data showing that the degree requirements at
1ssue will not make for better childcare, “a legislative
choice is not subject to courtroom fact-finding and
may be based on rational speculation unsupported by
evidence or empirical data.” Id. at 315.5 It is rational
to determine that the degree requirements in OSSE’s
regulations could improve early childhood care in the
District of Columbia. Plaintiffs have failed to “plead
facts that establish that there is not ‘any reasonable
conceivable state of facts that could provide a rational
basis for the classification.” Hettinga, 677 F.3d at 479
(quoting Dumaguin, 28 F.3d at 1222). Accordingly,

5 For this reason, the parties’ discussion of a 2015 report by
the National Academies of Sciences is irrelevant. See Defs.” Mot.
at 26-29; Pls.” Opp’n at 32—33. Whether the report supports or
does not support the regulations does not change the “strong pre-
sumption of validity” afforded to laws under rational basis re-
view. Beach Commec’ns, 508 U.S. at 314.
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Plaintiffs fail to state a plausible claim under the Due
Process Clause.

C. Equal Protection Claim

The Fourteenth Amendment to the U.S. Constitu-
tion provides that no state shall “deny to any person
within its jurisdiction the equal protection of the
laws.” U.S. Const. amend. XIV. Plaintiffs’ equal pro-
tection claim alleges that OSSE’s rules draw arbi-
trary distinctions with respect to the degree require-
ment. See Am. Compl. 99 283-88. Such distinctions
are subject to rational basis review. See Gebresalassie
v. District of Columbia, 170 F. Supp. 3d 52, 60 (D.D.C.
2016). “A statutory classification that ‘neither pro-
ceeds along suspect lines nor infringes fundamental
constitutional rights must be upheld against equal
protection challenge if there is any reasonably con-
ceivable state of facts that could provide a rational ba-
sis for the classification.” Hettinga, 677 F.3d at 478
(quoting Beach Commc’ns, 508 U.S. at 313). Like ra-
tional basis review of due process claims, at the mo-
tion to dismiss stage, an equal protection challenge to
a statute that does not involve a classification along
suspect lines or fundamental rights—Ilike the chal-
lenge here—requires overcoming a “strong presump-
tion of validity,” Tate v. District of Columbia, 627 F.3d
904, 910 (D.C. Cir. 2010), by “plead[ing] facts that es-
tablish that there is not ‘any reasonable conceivable
state of facts that could provide a rational basis for
the classification,” Hettinga, 677 F.3d at 479 (quoting
Dumaguin, 28 F.3d at 1222). Again, like with a due
process challenge, “a legislative choice is not subject
to courtroom fact-finding and may be based on
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rational speculation unsupported by evidence or em-
pirical data.” Beach Commc’ns, 508 U.S. at 315.

Plaintiffs challenge three distinctions made in the
OSSE regulations on equal protection grounds. See
Am. Compl. 99 283-286. First, Plaintiffs argue that
the regulations draw “an arbitrary and irrational dis-
tinction between day-care providers . . . and other
kinds of child-care providers, such as nannies” Id.
283. Second, Plaintiffs argue that the regulations
draw “an arbitrary and irrational distinction between
private, parochial, and independent schools with full-
time elementary or secondary education programs
with day cares attached . . . and private, parochial,
and independent schools with attached day cares . . .
that serve elementary and secondary-school age chil-
dren in other capacities.” Id. § 284. Third, Plaintiffs
argue that the regulations draw “an arbitrary and ir-
rational distinction between day-care center teachers
who already have a college degree and those who do
not.” Id. § 286. Day-care center teachers who already
have a college degree “must obtain at least 24 semes-
ter credit hours in an early- childhood field” whereas
those “who do not have a degree must obtain an asso-
ciate’s degree with a major in an early-childhood field,
which may require less than 24 semester credit
hours.” Id. Plaintiffs argue that none of these distinc-
tions rationally relate to a legitimate government
purpose. See Pls.” Opp’n at 24-28.

The District argues that the three distinctions
Plaintiffs point to all survive rational basis scrutiny.
Defs.” Mot. at 30-35. The District suggests that dis-
tinguishing between day-care teachers and other
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child care workers—such as babysitters, nannies, and
parent-supervised play groups—makes sense because
the other child care workers, who are exempt from the
degree requirement, do not usually care for three or
more unrelated children. Id. at 31. Furthermore, the
District argues that these other child care workers are
not performing the same type of work as a teacher at
a child development center, so the distinction is ra-
tional. Defs.” Reply at 10. Treating schools with full-
time elementary and secondary programs differently
than schools that only offer part time programs also
makes sense, the District says, because OSSE could
have reasonably concluded that day cares attached to
full-time elementary or secondary schools are already
more likely to have staff with relevant college degrees.
Defs.” Mot. at 33. Finally, the District argues that
treating child development center teachers who al-
ready have college degrees differently than teachers
who do not have a degree also has a plausible rational
basis. Id. at 34—35. The regulations require teachers
who already have college degrees in a non-early-child-
hood field to earn twenty-four credit hours in early
childhood studies. See id. The District contends that
the twenty-four-credit hour requirement is an appro-
priate approximation even though there may be some
degree programs that require more or fewer credits.
Id. at 34-35 (citing Beach Commc’ns, 508 U.S. at 316
n.7 (“The problems of government are practical ones
and may justify, if they do not require, rough accom-
modations—illogical, it may be, and unscientific.”
(quoting Metropolis Theatre Co. v. Chicago, 288 U.S.
61, 69-70 (1913)).
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The Court finds that Plaintiffs have failed to plead
sufficient facts to state a plausible equal protection
claim with respect to each distinction. The Court
agrees with Defendants that each distinction survives
a rational basis review. First, distinguishing between
child development facility employees and other child-
care givers, like nannies and babysitters, makes
sense. The Court agrees with Defendants that these
other caregivers have a different set of demands on
their time, usually care for smaller numbers of chil-
dren, and are generally individually selected by par-
ents. See Defs.” Reply at 10-11. It is completely ra-
tional to exempt more informal childcare from the de-
gree and licensure requirements precisely because
they are more informal. It would also be rational for
OSSE to conclude that the other types of caregivers
perform work that is different in kind from the care-
givers covered by the regulations. Plaintiffs fail to ad-
dress this conceivably rational basis for the distinc-
tion. Instead, Plaintiffs dismiss the potential differ-
ences between different types of caregivers and argue
that “child-care providers are performing the same
work, wherever they happen to work.” Pls.” Opp'n at
26. This 1s no answer, though, to the plausible basis
for the distinction offered by Defendants.

Second, treating day cares attached to full-time el-
ementary or secondary schools differently from day
cares attached to institutions that do not offer full-
time educational services also has a conceivably ra-
tional basis. As Defendants note, “OSSE could reason-
ably think that day cares operated by and co-located
with full-time elementary or secondary schools are
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already more likely than other institutions to have
staff with relevant college degrees, and that there is
thus less need to impose a degree requirement on
them.” Defs.” Mot. at 33. Plaintiffs do not address this
potential basis for the distinction. Instead, Plaintiffs
argue that this distinction makes the regulations “so
underinclusive as to be irrational.” Pls.” Opp’n at 26.6
The Court disagrees. The explanation offered by De-
fendants represents a potential rational basis for the
distinction. OSSE could reasonably decide to target
specific childcare institutions that potentially have
more underqualified staff. Plaintiffs must do more
than merely assert that the distinction is irrational.
At this stage, Plaintiffs must show facts that establish
there 1s no conceivable rational basis for the proffered
distinction. Although Plaintiffs obviously disagree
with this distinction in the regulations, they have
failed to overcome the deferential rational basis re-
view.

6 Plaintiffs cite Williams v. Vermont to suggest that this dis-
tinction is similar to a statute that granted car-tax credits to
state residents depending on their residency at the time the car
was purchased. See id. (citing Williams v. Vermont, 472 U.S. 14,
23 (1985)). The Court found “no relevant difference between mo-
tor vehicle registrants who purchased their cars out-of-state
while they were Vermont residents and those who only came to
Vermont after buying a car elsewhere.” Williams, 472 U.S. at 27.
Here, there is a conceivably plausible difference between the two
categories offered by Defendants such that disparate treatment
makes sense. Day care facilities without attached full-time ele-
mentary or secondary schools may be more likely to have under-
qualified caregivers. OSSE could rationally aim to address that
potential deficiency.
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Third, the distinction between teachers who al-
ready have a college degree and those who do not also
has a plausible rational basis. Plaintiffs suggest that
because it may be possible for a teacher without a col-
lege degree to obtain the requisite associate’s degree
with fewer than twenty-four credit hours in early-
childhood education classes, it is irrational to require
twenty- four credit hours for those who already pos-
sess a college degree in some other subject. Pls.” Opp’n
at 24-25. The Court agrees with Defendants, who ar-
gue that OSSE had to set the bar somewhere and se-
lecting twenty-four credit hours “as an approximation
of a major’s worth of study easily passes constitu-
tional muster.” Defs.” Mot. at 35; see also Beach
Commc’ns, 508 U.S. at 316 n.7 (“The problems of gov-
ernment are practical ones and may justify, if they do
not require, rough accommodations—illogical, it may
be, and unscientific.” (quoting Metropolis Theatre, 288
U.S. at 69-70)). Choosing to set the bar at twenty-four
credit hours represents a rational, while perhaps
rough, estimate for the appropriate amount of early
childhood education for teachers in child development
facilities. Plaintiffs complain that the regulations will
allow some teachers to comply with the degree re-
quirements while taking fewer early childhood educa-
tion classes than others who already have college de-
grees. Pls.” Opp’n at 25. But this argument fails to ac-
count for the fact that teachers without a college de-
gree will be required to take far more courses to ob-
tain their associate’s degree, see Am. Compl. 9§ 175 (es-
timating sixty credit hours for Ms. Sanchez), than
teachers who already have college degrees. OSSE
could have rationally added the additional classes
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required for an associate’s degree to its calculus for
determining the appropriate amount of education.
But even crediting Plaintiffs’ argument, OSSE did not
have to review all possible associate’s degree pro-
grams to ensure logical coherence because it “had to
draw the line somewhere” and “must be allowed lee-
way to approach a perceived problem incrementally.”
Beach Commc’ns, 508 U.S. at 316.

At bottom, Plaintiffs failed to overcome the “strong
presumption of validity” that rational basis review de-
mands.” Beach Commc’ns, 508 U.S. at 314. As the Su-
preme Court has stated:

Defining the class of persons subject to a regu-
latory requirement—much like classifying gov-
ernmental beneficiaries—“inevitably requires
that some persons who have an almost equally
strong claim to favored treatment be placed on
different sides of the line, and the fact [that]
the line might have been drawn differently at
some points is a matter for legislative, rather
than judicial, consideration.”

7 Plaintiffs cite a number of cases from other jurisdictions to
support their claim that equal protection challenges to occupa-
tional-licensing requirements can survive a motion to dismiss.
See Pls.” Opp’n at 23. Plaintiffs do not argue, and the Court does
not find, that these cases bear any factual resemblance to this
case. The Court agrees that it is not impossible for an equal pro-
tection challenge to survive rational basis review. Plaintiffs’
challenge, however, does not. See Heitinga, 677 F.3d at 478-80
(affirming district court’s dismissal based on application of ra-
tional basis review).



53a

Appendix B

Id. at 315-16 (quoting Fritz, 449 U.S. at 179 (internal
quotation marks and citation omitted)); see also Het-
tinga, 677 F.3d at 479 (“Although the classification
might indeed be unfair to [plaintiffs], mere disparity
of treatment is not sufficient to state an equal protec-
tion violation.”). Plaintiffs have failed to plead suffi-
cient facts to “establish that there is not ‘any reason-
able conceivable state of facts that could provide a ra-
tional basis for the classification.” Hettinga, 677 F.3d
at 479 (quoting Dumaguin, 28 F.3d at 1222).8 As such,
Plaintiffs have failed to state a plausible equal protec-
tion claim.

V. CONCLUSION

For the foregoing reasons, Defendants’ motion to
dismiss (ECF No. 33) is GRANTED. Plaintiffs’ mo-
tion for discovery notwithstanding the motion to dis-
miss (ECF No. 32) is DENIED AS MOOT. An order
consistent with this Memorandum Opinion is sepa-
rately and contemporaneously issued.

Dated: January 13, 2021

RUDOLPH CONTRERAS
United States District Judge

8 The Court’s deferential rational basis review passes no
judgment on the wisdom of the challenged regulation’s degree
requirement, makes no assessment of whether there are actual
benefits to be derived therefrom, and offers no evaluation of the
real burdens it imposes on workers that may lose their jobs or on
parents who are likely to pay more for childcare as a result.
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CODE OF THE DISTRICT OF COLUMBIA
SUBCHAPTER I1.
CHILD DEVELOPMENT
FACILITIES REGULATION

DC ST § 7-2031
Definitions

For the purposes of this subchapter, the term:

(1) “Care giver” means an individual whose duties
include direct care, supervision, and guidance of in-
fants or children in a child development facility.

(2) “Child” or “children” means an individual or in-
dividuals from 2 years to 15 years of age.

(3) “Child development facility” means a center,
home, or other structure that provides care and other
services, supervision, and guidance for children, in-
fants, and toddlers on a regular basis, regardless of
its designated name. “Child development facility”
does not include a public or private elementary or sec-
ondary school engaged in legally required educational
and related functions or a pre-kindergarten education
program licensed pursuant to the Pre-k Act of 2008.

(3A) (A) “Drinking water source” means a source
of water from which a person can reasonably be ex-
pected to consume or cook with the water originating
from the source.
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(B) “Drinking water source” shall not include a
source of water for which a child development fa-
cility posts a conspicuous sign pursuant to §7-
2051(b)(3).

(3B) “Formal parent-led play cooperative” means:

(A) A group of parents, step-parents, or legal
guardians of participating children, including a
group that has organized as a nonprofit organi-
zation, who have agreed to supervise the partici-
pating children during group meetings; and:

(B) The group:

(1) Meets at predetermined times for fewer
than 4 hours per day;

(i1) Meets at locations other than a home of
one of the parents, step-parents, or legal guard-
1ans in the group;

(111) Does not require payment by parents,
step-parents, or legal guardians, other than to
cover the costs of administering the group, in-
cluding rent, insurance, equipment, and activi-
ties;

(iv) Requires, as a prerequisite to joining
the group, that a parent, step-parent, or legal
guardian of each participating child in the
group volunteer a minimum number of hours
to supervise the participating children during
meetings, regardless of whether the group
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requires parents, step-parents, or legal
guardians of every child to be present at every
meeting;

(v) Notifies, upon registration with the
group, the parents, step-parents, and legal
guardians of each participating child in the
group that the group is not a child development
facility licensed pursuant to this subchapter;

(vi) Does not employ any individual to su-
pervise participating children on behalf of par-
ents other than to facilitate activities while
parents, step-parents, or legal guardians su-
pervise the participating children; and

(vil) Has written policies and procedures for
the prevention of the spread of infectious dis-
eases, response to and prevention of food aller-
gies, emergency preparedness, and handling of
health information.

(4) “Infant” means an individual younger than 12
months of age.

(4A) “Informal parent-supervised neighborhood
play groups” means:

(A) A group of parents, step-parents, or legal
guardians of participating children who gather
together to allow children to play together; and
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(B) The group does not meet the definition of a
formal parent-led play cooperative as defined
in paragraph (3B) of this section.

(5) “Licensee” means a child development facility
that is licensed pursuant to this subchapter.

(6) “Person” means any individual, firm, partner-
ship, company, corporation, trustee, or association.

(6A) “Pre-k Act of 2008” means Chapter 2A of Title
38 [§ 38-271.01 et seq.].

(7) “Related person” means any legal guardian or
any of the following relationships established by mar-
riage, adoption, or blood to the 5th degree:

(A) Parent or step-parent;

(B) Grandparent;

(C) Brother, sister, step-sister, or step-brother;
(D) Uncle or aunt; or

(E) Niece or nephew.

(7A) “Remediation steps” means, at a minimum,
actions to:

(A) Decrease the elevated lead concentration in
a drinking water source to 5 parts per billion or
less; or

(B) Preclude people from consuming or cooking
with water from a drinking water source.
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(8) “Toddler” means an individual older than 12
months but less than 24 months of age.

DC ST § 7-2032
Applicability and scope

(a) This subchapter shall apply to every child de-
velopment facility and care giver in the District of Co-
lumbia.

(b) Unless exempted by this subchapter or the
laws of other jurisdictions, the provisions and require-
ments in this subchapter shall also apply to all child
development facilities operated by the District gov-
ernment outside the District of Columbia.

DC ST § 7-2033
Exemptions

The provisions of this subchapter shall not apply to
the following:

(1) Occasional babysitting in a babysitter’s home
for the children of one family;

(2) Informal parent-supervised neighborhood play
groups;

(2A) Formal parent-led play cooperatives;

(3) Care furnished in places of worship during re-
ligious services;

(4) Care given by an individual who is related to
the child, infant, or toddler;
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(5) Child development facilities operated by the
federal government on federal government property;
however, a private child care provider utilizing space
in or on federal government property is not exempt
unless federal law specifically exempts the facility
from the District’s regulatory authority; or

(6) Pre-kindergarten education programs licensed
pursuant to Chapter 2A of Title 38.

DC ST § 7-2033.01
Transfers of personnel, property, and funds
from Department of Health to Office of the
State Superintendent of Education;
continuation.

(a) All positions, personnel, property, records, and
unexpended balances of appropriations, allocations,
and other funds available or to be made available to
the Department of Health that support the functions
related to the licensure of child-care programs in the
Early Care and Education Administration and the
Early Intervention Program shall be transferred to
the Office of the State Superintendent of Education,
established by § 38-2601, within 60 days of July 18,
2008.

(b) All rules, orders, obligations, determinations,
grants, contracts, licenses, and agreements of the De-
partment of Health, the Department of Human Ser-
vices, the Board of Education, or the District of Co-
lumbia Public Schools relating to the functions trans-
ferred to the Office of the State Superintendent of Ed-
ucation pursuant to subsection (a) of this section shall
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remain in effect according to their terms until law-
fully amended, repealed, or modified.

DC ST § 7-2034
License required

(a) Except as otherwise provided in this subchap-
ter, no person shall, either directly or indirectly, oper-
ate a child development facility in the District without
first having obtained a license to do so.

(b) An applicant for a license to operate a child de-
velopment facility shall establish to the satisfaction of
the Mayor, that the facility meets all requirements set
forth in this subchapter and rules adopted pursuant
to this subchapter.

(c) An applicant for a license shall:

(1) Submit an application to the Mayor on a
form required and provided by the Mayor;

(2) Submit supporting documentation required
by the Mayor; and

(3) Pay the applicable fee established by the
Mayor, except that no license fee shall be required
of any child development facility operated by
the District government.

(d) The license shall be valid for a period of time to
be determined by the Mayor and only for the premises
and persons named as applicants in the application.
Any change in ownership of a licensee owned by a
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person or in the legal or beneficial ownership of a per-
centage of stock established by rule of a corporate li-
censee shall require relicensure.

(e) The Mayor may authorize the issuance of pro-
visional and restricted licenses under specific circum-
stances and criteria to be established by rule.

DC ST § 7-2035
Licenses issued pursuant
to prior law

Except as otherwise provided by this subchapter, any
child development facility licensed pursuant to the
Child Development Facilities Regulation, enacted De-
cember 14, 1974 (Reg. 74-34; 29 DCMR § 300 et seq.)
(“Child Development Facilities Regulation”), as
amended, shall be considered licensed pursuant to
this subchapter and shall be subject to renewal re-
quirements established pursuant to this subchapter.

DC ST § 7-2036
Powers and duties of the Mayor

(a) (1) The Mayor shall promulgate all rules necessary
to implement the provisions of this subchapter, in-
cluding the following:

(A) Minimum standards of operation of a child
development facility concerning staff qualifica-
tion, requirements and training, facility size, staff-
child ratios and group size, program design and
equipment requirements, safety and health
standards, care for children with  special needs,
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nutrition standards, and record keeping require-
ments;

(B) Administrative procedures for hearings con-
sistent with the  requirements of § 2-509, un-
less otherwise provided in this subchapter;

(C) Allowance for a child development facility to
operate on a 24-hour basis so long as no child, in-
fant, or toddler will be under the care of the child
development facility for more than 18 consecutive
hours in a 24-hour period, or appropriate hours as
provided by rule; and

(D) The establishment of a fee schedule to re-
cover the costs of regulating child development fa-
cilities pursuant to this subchapter.

(2) The rules required to be promulgated pursuant
to this section shall be submitted to the Council for a
30-day period of review, excluding Saturdays, Sun-
days, legal holidays, and days of Council recess. If the
Council does not approve or disapprove the proposed
rules, by resolution, within this 30-day review period,
the proposed rules shall be deemed approved.

(b) The Mayor may conduct investigations and inspec-
tions needed to ensure compliance with this subchap-
ter. In this regard, the Mayor may administer oaths,
examine witnesses, and issue subpoenas to compel at-
tendance and testimony of witnesses and the produc-
tion of books, records, and other documents needed to
enforce this subchapter. In case of contumacy or re-
fusal to obey a subpoena, the Superior Court of the
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District of Columbia, at the request of the Mayor,
shall i1ssue an order requiring the contumacious per-
son to appear and testify or produce books, papers, or
other evidence bearing on the hearing. Failure to obey
the court’s order shall be punishable as contempt of
court.

(c) The Mayor shall maintain and make available to
the public information concerning:

(1) The application, licensure, and renewal re-
quirements and procedures; and

(2) An official register of currently licensed child
development  facilities.

DC ST § 7-2036.01
Child Development Facilities Fund

(a) There is established as a special fund the Child
Development Facilities Fund ("Fund"), which shall be
administered by the Office of the State Superinten-
dent of Education in accordance with subsection (c) of
this section.

(b) Revenue from all payments, fees, and fines col-
lected pursuant to this subchapter shall be deposited
in the Fund.

(c) Money in the Fund shall be used for the follow-
Ing purposes:

(1) To fund activities regulating child develop-
ment facilities, including the enforcement and
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monitoring activities concerning the licensure of
child development facilities, pursuant to this sub-
chapter; and

(2) Appropriate overhead and administrative
expenses related to the Fund.

(d)(1) The money deposited into the Fund shall not
revert to the unrestricted fund balance of the General
Fund of the District of Columbia at the end of a fiscal
year, or at any other time.

(2) Subject to authorization in an approved
budget and financial plan, any funds appropri-
ated in the Fund shall be continually available
without regard to fiscal year limitation.

DC ST § 7-2037
Variances

An applicant operating a child development facility
prior to July 1, 1975, may be granted a variance from
the physical or structural requirements of any rule
adopted pursuant to this subchapter upon a determi-
nation by the Mayor that full compliance would result
in exceptional and undue hardship. Any variance
shall be granted in accordance with procedures estab-
lished by rule.
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DC ST § 7-2038
License renewal

(a) A license shall be renewed in accordance with
rules established pursuant to this subchapter, unless
there is a pending disciplinary action by the Mayor.

(b) An application for renewal of a license shall be
submitted to the Mayor no later than 90 days before
expiration of the license on a form provided by the
Mayor with the appropriate renewal fee. An applica-
tion for renewal fewer than 90 days after expiration,
shall be renewed in accordance with renewal require-
ments established by rule, including the payment of
the renewal fee and any late penalty.

(c) A child development facility holding a valid Li-
cense at the time of application for renewal shall con-
tinue to operate as licensed until the Mayor acts on
the renewal application.

DC ST § 7-2039
Denial of a license

The Mayor may, subject to the right to a hearing, deny
an initial or renewal license to an applicant who fails
to establish that the applicant meets the require-
ments for licensure established by this subchapter
and rules issued pursuant to this subchapter.
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DC ST § 7-2040
Revocation, suspension, denial
of license

The Mayor may, subject to the right to a hearing, re-
fuse to issue, revoke, suspend, or deny renewal of a
license to operate a child development facility to a per-
son who is found to have:

(1) Failed to comply with the provisions of this
subchapter and any rules or regulations promulgated
pursuant to this subchapter;

(2) Failed to comply with other federal and District
laws applicable to child development facilities;

(3) Committed, aided, abetted, or permitted to be
committed any act of dishonesty, fraud, gross negli-
gence, abuse, assault, battery, or other illegal acts re-
lated to the operation of the facility; or

(4) Been convicted of a crime involving moral tur-
pitude.

DC ST § 7-2041
Summary suspension

(a) If, after an investigation, the Mayor deter-
mines that a licensee has failed to comply with the
provisions of this subchapter or any rules promul-
gated pursuant to this subchapter in such a manner
as to present an imminent danger to the health,
safety, and welfare of children, infants, toddlers, or
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the general public, the Mayor may summarily sus-
pend or restrict the license prior to a hearing.

(b) The Mayor must provide the licensee with writ-
ten notice of the summary suspension initiated pur-
suant to subsection (a) of this section, the reason for
the suspension, and the right to request a hearing.

(c) The licensee shall have 5 days after service of
the notice of the summary suspension in which to re-
quest a hearing to challenge the summary suspen-
sion. A hearing shall be held within 5 business days
of a timely request and the Mayor shall issue a deci-
sion within 5 business days after closing the record.

DC ST § 7-2042
Cease and desist orders

(a) If, after investigation, the Mayor determines
that a person has violated any provision of this sub-
chapter or any rule issued pursuant to this subchap-
ter, and the violation presents an imminent danger to
the public, the Mayor may issue a written order di-
recting the person to cease and desist from the viola-
tion.

(b) Within 5 days of service of the cease and desist
order, the person shall request an expedited hearing
on the violation. If no request for a hearing is made
within the 5-day period, the cease and desist order
shall be final. Within 5 business days of a timely re-
quest for an expedited hearing, the Mayor shall con-
duct a hearing.
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DC ST § 7-2043
Right of entry and inspection

To ensure compliance with the provisions of this sub-
chapter and rules adopted pursuant to this subchap-
ter, the Mayor, or any duly authorized designee, shall
be permitted at reasonable times to conduct an in-
spection of any child development facility licensed
pursuant to this subchapter or for which a license ap-
plication has been filed.

DC ST § 7-2044
Hearings

(a) Exception as provided in § 7-2041, before the
Mayor denies an application, suspends, revokes, or re-
stricts a license, or imposes a civil fine, the Mayor
shall give the person notice of the contemplated action
and an opportunity for a hearing. The Mayor shall
send all notices by certified mail. Notice of a sched-
uled hearing shall be sent by certified mail at least 20
days before the hearing date except when an expe-
dited hearing has been requested. The Mayor may re-
quest all parties to participate in a settlement confer-
ence prior to a hearing and may enter into a negoti-
ated settlement agreement or consent decree in lieu
of a hearing.

(b) The Mayor may delegate the authority to con-
duct a hearing and issue a final decision to an admin-
istrative law judge or an attorney examiner in accord-
ance with rules issued pursuant to this subchapter.
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DC ST § 7-2045
Judicial review

A person aggrieved by a final decision of the Mayor
may appeal the decision to the District of Columbia
Court of Appeals pursuant to § 2-510.

DC ST § 7-2046
Criminal and civil penalties

(a) Any person who violates any provision of this
subchapter shall, upon conviction, be subject to im-
prisonment not to exceed 6 months or a fine not to ex-
ceed $300, or both. Each unlawful act shall constitute
a separate violation of this subchapter.

(b) Any person who has been previously convicted
pursuant to this subchapter shall, upon conviction, be
subject to imprisonment not to exceed one year or a
fine not to exceed $5,000, or both.

(c) Civil fines and penalties may be imposed as al-
ternative sanctions for any violations of the provisions
of this subchapter or rules issued under the authority
of this subchapter pursuant to Chapter 18 of Title
2 (“Civil Infractions Act”). The adjudication of any in-
fraction issued pursuant to the Civil Infractions Act
shall be pursuant to of the Civil Infractions Act.
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DC ST § 7-2047
Prosecutions

(a) Prosecutions of violations of this subchapter
shall be brought by the Corporation Counsel in the
name of the District of Columbia.

(b) In prosecutions initiated pursuant to this sub-
chapter, a child development facility claiming an ex-
emption from a licensing requirement of this subchap-
ter shall have the burden of proving entitlement to
the exemption.

DC ST § 7-2048
Injunctions

(a) The Corporation Counsel may bring an action
in the Superior Court of the District of Columbia in
the name of the District of Columbia to enjoin any vi-
olation of this subchapter.

(b) Remedies established by this section shall be in
addition to criminal sanctions, civil sanctions, or dis-
ciplinary action initiated by the Mayor.

(c) In any proceeding brought pursuant to this sec-
tion, it shall not be necessary to prove that any person
has been injured by the violation alleged.

DC ST § 7-2049
Repeal of existing regulations

The Child Development Facilities Regulation shall re-
main in effect until superseded by rules issued by the
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Mayor. Upon the effective date of rules promulgated
pursuant to this subchapter, the Child Development
Facilities Regulation shall be deemed repealed.

DC ST § 7-2050
Pending actions and proceedings;
existing orders

(a) No judicial or administrative proceeding com-
menced by or against any child development facility,
or officer or employee of a child development facility
in his or her official capacity, shall abate by reason of
the taking effect of this subchapter; but the action or
proceeding shall be continued with substitution as to
parties and officers or agencies as are appropriate.

(b) All decisions issued pursuant to the Child De-
velopment Facilities Regulation shall continue in ef-
fect until modified, rescinded, or superseded by rules
or regulation issued pursuant to this subchapter.

DC ST § 7-2051
Prevention of lead in drinking
water in child development
facilities

(a) Within 120 days of September 23, 2017, the De-
partment of Energy and Environment ("DOEE") shall
provide a list of approved contractors to all child de-
velopment facilities, from which child development fa-
cilities shall select a contractor to assist in meeting
the requirements of subsection (b) of this section.
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(b) By September 31, 2019, each licensed child de-
velopment facility shall:

(1) Locate all drinking water sources at the
child development facility;

(2) Install a filter that reduces lead in drinking
water on each drinking water source in the child
development facility and maintain the filters, at
a minimum, iIn a manner consistent with the man-
ufacturer's recommendations. Filters or all of the
filter's component parts shall be certified for lead
reduction to the National Sanitation Foundation
("NSF")/American National Standards Institute
("ANSI") Standard 53 for Health Effects or
NSF/ANSI Standard 61 for Health Effects;

(3) Post a conspicuous sign near each water
source at the child development facility that is
not a drinking water source, which includes an
image that clearly communicates that the water
source should not be used for cooking, when ap-
plicable, or consumed,;

(4) Test all drinking water sources at the child
development facility for lead annually;

(5) If a test conducted pursuant to paragraph
(4) of this subsection shows a lead concentration
over 5 parts per billion:

(A) Shut off the drinking water source as
soon as possible but no later than 24 hours af-
ter receiving the test result and keep the
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drinking water source shut off until a subse-
quent test shows that the lead concentration
level is not over 5 parts per billion;

(B) Determine, in writing, which remedia-
tion steps should be implemented to address
the elevated lead concentration level,

(C) Send the test result and remediation
steps to parents or guardians of children at the
child development facility through email or
written communication within 5 business days
of receiving the test result; and

(D) Notify parents and guardians of chil-
dren at the child development facility within 5
business days of the completion of the remedi-
ation steps required by subparagraph (B) of
this paragraph.

(c)(1) Any contractor selected pursuant to subsec-
tion (a) of this section shall, at times and in a manner
to be determined by the Mayor, provide the child de-
velopment facility that selected the contractor with
written proof that the contractor's service complied
with the requirements of this section.

(2) A child development facility shall, at times
and in a manner to be determined by the Mayor,
provide proof of compliance with this section to

DOEE.

(d) After a child development facility provides
proof of compliance to DOEE pursuant to subsection
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(c)(2) of this section and DOEE determines that the
child development facility has complied with all the
requirements of this section, DOEE shall:

(1) Compensate the contractor selected pursu-
ant to subsection (a) of this section, pursuant to
rules issued pursuant to subsection (i) of this sec-
tion; and

(2) Notify the Office of the State Superinten-
dent of Education ("OSSE") that the child devel-
opment facility has complied with the require-
ments of this section.

(e)(1) If a contractor provides a false or misleading
proof of compliance under subsection (c)(1) of this sec-
tion, the Mayor shall, for a 5-year period:

(A) Remove the contractor from all DOEE-
approved contractor lists;

(B) Prohibit the contractor from participat-
ing in the activities described in this section;
and

(C) Prohibit the contractor from conducting
business with the District government.

(2) The penalty provided in this subsection
shall be in addition to any other penalty provided
by law.

(3) A person aggrieved by an action of the
Mayor taken pursuant to this subsection may
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appeal the action of the Mayor to the Office of Ad-
ministrative Hearings pursuant to § 2-1831.03(b-
14).

(H(1) The Mayor may, at any reasonable time and
with reasonable notice, and upon the presentation of
appropriate credentials to, and with the consent of,
the owner, operator, or person in charge:

(A) Enter a child development facility to de-
termine compliance with this section; and

(B) Inspect and copy any record, report, or
other document or information related to com-
pliance with this section.

(2) If the Mayor is denied access to enter a child
development facility or to inspect and copy rec-
ords pursuant to paragraph (1) of this subsec-
tion, the Mayor may apply to the Superior Court
of the District of Columbia for a search warrant.

(g) OSSE, in consultation with DOEE, shall pro-
vide to the Mayor, the Council, and the Healthy
Schools and Youth Commission, no later than June 30
of each year, a report on child development facility
compliance with this section.

(h) Nothing in this subsection is intended to, or
does, create a private right of action against any per-
son or entity based upon compliance or noncompli-
ance with its provisions. No person or entity may as-
sert any claim or right as a beneficiary or protected
class under this subsection in any civil, criminal, or
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administrative action against the District of Colum-
bia.

(1) Within 120 days after September 23, 2017, the
Mayor, in consultation with OSSE, pursuant to sub-
chapter I of Chapter 5 of Title 2, shall issue rules to
implement the provisions of this section, including
rules by which DOEE shall compensate contractors
for services provided under subsection (b) of this sec-
tion.
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DISTRICT OF COLUMBIA
MUNICIPAL REGULATIONS
CHILD DEVELOPMENT
FACILITIES; LICENSING

5-A DCMR § 100
AUTHORITY AND PURPOSE

100.1 In accordance with Section 7 of the Child De-
velopment Facilities Regulation Act of 1998, effective
April 13, 1999 (D.C. Law 12-215; D.C. Official Code §
7-2036 (2012 Repl. & 2015 Supp.)) (“Facilities Act”),
the Office of the State Superintendent of Education
(“OSSE”) shall administer and enforce this chapter.

100.2 The purposes of this chapter include the follow-
ing:

(a) Protecting and promoting the health, safety,
welfare and positive development of children who
receive services in licensed Child Development Fa-
cilities;

(b) Defining the general procedures and require-
ments to obtain and maintain a license to operate
a Child Development Facility; and

(c) Setting forth the minimum standards applica-
ble to the District's licensed Child Development
Facilities.
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5-A DCMR § 101
APPLICABILITY

101.1 A Child Development Facility that is licensed
(“Licensee”), required to be licensed, or applying for a
license shall comply with the requirements of this
chapter, and with all applicable federal and District
of Columbia laws and regulations.

101.2 Unless specifically exempted, the provisions of
this chapter shall apply to a Child Development Fa-
cility that is licensed, required to be licensed, or ap-
plying for a license under the Facilities Act and this
chapter, and their respective staff.

101.3 The phrase “Child Development Facility” (“Fa-
cility”), as defined in this chapter, includes any person
or persons, or entity or organization, whether orga-
nized formally or informally, unless specifically ex-
empted:

(a) That provides care, education, and other ser-
vices, supervision, and guidance for more than two
(2) infants, toddlers, and children that are not re-
lated, on a regular basis;

(b) Includes the administration, program, and pre-
mises of a Child Development Facility, other parts
of the building housing the Facility, and adjoining
grounds over which the administrator has direct
control; and

(c) Includes:
(1) A Child Development Center (“Center”);
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(2) A Child Development Home;

(3) An Expanded Child Development Home
(“Expanded Home”); and

(4) An Out-of-School-Time (OST) Program.

101.4 Except as provided in Subsection 101.5, no per-
son shall either directly or indirectly operate a Facil-
ity, for any purpose, until a license has been issued to
that person stating that the use complies with the
provisions of this chapter and all applicable federal
and local laws and regulations.

101.5 The following child development services shall
be exempt from obtaining a license to operate a Facil-
1ty:

(a) Occasional babysitting in a babysitter's home
or a child's home for the children of one (1) family;

(b) Care provided in a child's home by a caregiver
paid for by a child's family;

(¢) Care provided for more than one (1) child in a
Nanny-Share, as defined in this chapter;

(d) Informal or occasional parent-supervised play
groups;

(e) Adult gyms or clubs that provide temporary
babysitting as a benefit in order for members to
utilize services;

(f) Adult education programs that provide child
care services while parent(s) are on the same
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campus as the child attending a class or education
program for a temporary period of time;

(g) Child-centered businesses that solely provide
sessions, classes or activities including, but not
limited to, tutoring, music, dance, sport, or art,
while parent(s) or guardian(s) remain on the busi-
ness' premises;

(h) Care provided in places of worship during reli-
glous services;

(1) Care provided by a related person, as defined in
this chapter;

(§) Facilities operated by the Federal Government
on Federal Government property, except that a
private entity utilizing space in or on Federal gov-
ernment property is not exempt unless Federal
law specifically exempts the Facility from the Dis-
trict of Columbia's regulatory authority;

(k) District of Columbia public school or public
charter school providing education services to chil-
dren in grades pre-K-3 through twelfth (12th)
grade during a full school day;

(1) A private school providing education services to
children in grades pre-K-through twelfth (12th)
grade during the a full school day; and

(m) A community based organization providing
only pre-K education services to pre-K age chil-
dren pursuant to the Pre-k Act and funded by
OSSE;
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(n) Facilities that provide only before school care,
only after school care, or only summer camp to
school age children; and

(o) Facilities otherwise exempted by law.

101.6 A Facility that has entered into a Child Care
Subsidy Provider Agreement with the District of Co-
lumbia shall comply with the terms of such Provider
Agreement in addition to the provisions of this chap-
ter.

5-A DCMR § 102
GENERAL LICENSE REQUIREMENTS

102.1 Except as otherwise provided in this chapter, no
person shall either directly or indirectly operate a Child
Development Facility without first obtaining a license
issued by OSSE, or its successor agency.

102.2 A license shall be issued only to a Facility for
which an application is made.

102.3 A license shall be for the address of the Facility’s
actual side.

102.4 OSSE shall issue a license after receipt of a com-
plete application, if OSSE determines that the applica-
tion establishes, to OSSE’s satisfaction, that the Facility
will be operated in compliance with the provisions of this
chapter and all applicable federal and local laws and
regulations.

102.5 If a conflict exists between a general requirement
and a specific requirement of this chapter applicable to
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a particular classification or size of Facility, the specific
requirement shall apply.

102.6 OSSE shall issue the following types of licenses:

(a) Initial License. An initial license may be issued
by OSSE to an applicant who is not currently li-
censed;

(b) Renewal License. A renewal license may be is-
sued by OSSE to a current Licensee demonstrating
substantial compliance with this chapter that ap-
plies for renewal before the expiration of the current
license; or

(c) Restricted License. A restricted license may be
issued by OSSE as an alternative to suspending or
revoking an existing license when a Facility has one
or more deficiencies.

102.7 The initial license and each renewal license may
be valid for a three (3) year period beginning on the date
of issuance.

102.8 Each Facility licensed pursuant to this chapter
that accepts public funding shall participate in OSSE's
Quality Rating and Improvement System or any succes-
sor tiered-quality rating system.

102.9 Each Facility licensed pursuant to this chapter
that does not accept public funding may participate in
OSSE’s Quality Rating and Improvement System, or
any successor tiered-quality rating system.
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102.10 Each license shall state:

(a) The name of the License;

(b) The name of the parent entity (if any) of the Li-
cense or person(s) with ownership interests in the
Facility;

(c) The classification of the Facility as Center, Home
or Expanded Home;

(d) The address of the Facility

(e) The maximum allowable number of children who
may be cared at the Facility, including the maximum
capacity for each age category of children served at
the Facility;

() The limitations, if any, on services authorized; and
(g) The expiration date of the license.

102.11 A Licensee shall display the original license is-
sued pursuant to these regulations, at all times in a con-
spicuous place readily visible and accessible to the pub-
lic at the premise(s) named on the license.

102.12 A Licensee shall comply with the provisions
stated on its license unless otherwise authorized under
this chapter.

102.13 A separate license shall be required for each
building functioning as a Facility, even if on the same
premise(s).

102.14 A license shall remain the property of OSSE.



84a
Appendix D

102.15 A license 1s not transferable, assignable, or sub-
ject to sale.

102.16 A license shall be void, and a License shall sur-
render the license to OSSE immediately upon the occur-
rence of any of the following:

(a) A License closes the Facility permanently;
(b) The license 1s revoked,;
(c) The license 1is suspended;

(d) The license expires and the application for a re-
newal license 1s denied; or

(e) The license expires and the Facility has not ap-
plied for a renewal license.

5-A DCMR § 103
APPLICATION FOR INITIAL LICENSE

103.1 An applicant for an initial license to operate a Fa-
cility under this chapter shall initiate the application in
the name of the person or persons or legal entity or en-
tities with ownership interests and who are responsible
for operation of the Facility.

103.2 Prior to submitting an application for an initial
license to operate a Facility under this chapter, the ap-
plicant shall complete a Child Development Facility li-
censing orientation facilitated by or on behalf of OSSE.
If an applicant submits an application prior to complet-
ing the required orientation, OSSE may suspend pro-
cessing the application until this requirement is met.
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103.3 An applicant for an initial license to operate a Fa-
cility under this chapter shall submit a complete appli-
cation to OSSE.

103.4 OSSE shall consider that an application is com-
plete when the applicable fees, imposed pursuant to Sec-
tion 108 (Fees) of these regulations, all required docu-
mentation listed on the application form issued by
OSSE, and all information requested on the application
form, are provided.

103.5 In addition to the required documentation listed
on the application form issued by OSSE, each applicant
shall obtain, and provide OSSE with the original version
of the following:

(a) A Certificate of Occupancy, Home Occupation
Permit, or other succeeding form of equivalent proof
that the premise(s) comply with all applicable Fed-
eral and District of Columbia building, fire-safety,
construction, and zoning laws, regulations and codes
and that the premise(s) are fit and suitable for the
operation of a Child Development Facility, issued by
the District of Columbia Department of Consumer
and Regulatory Affairs (“DCRA”);

(b) A fire safety inspection certification or other equi-
valent proof that the premise(s) comply with all ap-
plicable Federal and District of Columbia fire safety
laws, regulations and codes, issued by the District of
Columbia Department of Fire and Emergency Medi-
cal Services (“FEMS”) not more than ninety (90) days
old;
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(c) A certification or clearance report issued by a D.C.
Department of Energy and Environment (“DOEE”)
certified lead- based paint inspector, risk assessor, or
dust sampling technician confirming that the Facil-
ity does not contain any lead-based paint hazards, is-
sued no more than thirty (30) days prior to the date
of application;

(c-1) Proof of compliance with section 21a of the Fa-
cilities Act;

(d) [RESERVED];

(e) A Clean Hands certification that the applicant
satisfies the requirements that must be met in order
to obtain a license or permit from the District govern-
ment, set out in D.C. Official Code § 47-2862, issued
by the District of Columbia Office of Tax and Reve-
nue within thirty (30) days of the date the applica-
tion 1s submitted;

(f) Proof of insurance, that includes a reasonable cov-
erage amount, as determined by the District of Co-
lumbia Office of Risk Management, for the following
types of coverage:

(1) Commercial General Liability;
(2) Umbrella “Follow Form” Liability;
(3) Sexual Abuse & Molestation Liability; and

(4) Vehicle liability covering every vehicle that
will be used to provide transportation services to
children at the Facility; and
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(g) A current, valid, and notarized building use
agreement that identifies a contingency location that
may be used if the primary location of operation
ceases to be available and includes, but 1s not limited
to, the following:

(1) Contact information for the owner of the build-
ing;

(2) The purpose of the use;

(3) General guideline and requirements;

(4) Proof of appropriate insurance coverage;

(5) Proof of valid certificate of occupancy;

(6) Proof of updated safety inspections that are
required specific for a Child Development Facil-
ity;

(7) User responsibilities;

(8) User restrictions; and

(9) Facility usage fee, if any.

103.6 An application for an initial license shall include
a signed declaration by the applicant, or by a person au-
thorized to submit the application on the applicant's be-
half if the applicant is not an individual, that the con-
tents of the application and the information provided
with it are true, accurate, and complete.

103.7 Upon receipt of a complete application for an ini-
tial license, and prior to the issuance of the license,
OSSE shall review the application and conduct an on-
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site inspection to determine whether the Facility is in
compliance with the requirements in this chapter.

103.8 If, in the course of the on-site inspection for an
nitial license, OSSE determines that a Facility is out of
compliance with any requirement of this chapter, or that
the application is deficient in any way, OSSE may issue
a Statement of Deficiency(ies).

103.9 After receipt of notification from the applicant
that every stated deficiency has been corrected, OSSE
shall conduct a follow-up application review and inspec-
tion or inspections as needed to determine whether the
Facility is in compliance with this chapter.

103.10 OSSE may deny the application for an initial li-
cense if:

(a) An applicant fails to provide a complete applica-
tion within ninety (90) days of the initial submission;

(b) An applicant demonstrates inability to abate the
1dentified deficiencies under this chapter within the
required timeframe specified by OSSE, which shall
not to exceed ninety (90) days;

(c) An applicant demonstrates inability to comply
with this chapter within the required timeframe
specified by OSSE, which shall not to exceed one
hundred and eighty (180) days;

(d) An applicant or, if the applicant is a business en-
tity, any owner, officer, or employee of the applicant,
who the applicant plans to assign to work at the
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Facility is registered, or is required to be registered,
on a State child protection registry or repository; or

(e) The provisions of this chapter are not met.

5-A DCMR § 104
APPLICATION FOR RENEWAL LICENSE

104.1 The application for a renewal license shall be sub-
mitted no later than ninety (90) days before the expira-
tion date of the existing license.

104.2 The existing license shall remain in effect until
OSSE makes a final determination with regard to the
application for a renewal license, if a Licensee submits a
timely and complete renewal license application, pro-
vided that the Licensee complies with the terms, condi-
tions, and restrictions applicable to the license.

104.3 An applicant for a renewal license to operate a
Child Development Facility under this chapter shall
submit a complete application to OSSE

104.4 OSSE shall consider an application complete
when the appropriate fees, pursuant to Section 108
(Fees) and all required documentation listed on the ap-
plication form issued by OSSE, the documentation re-
quired by these regulations, and a fully complete appli-
cation form is submitted.

104.5 In addition to the required documentation listed
on the application form issued by OSSE, each applicant
shall obtain:
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(a) A fire safety inspection certification or other
equivalent proof from FEMS that the premise(s)
comply with all applicable Federal and District of Co-

lumbia fire safety laws, regulations and codes, issued
by FEMS;

(a-1) Proof of compliance with section 21a of the Fa-
cilities Act;

(b) A Clean Hands certification that the applicant
satisfies the requirements that must be met in order
to obtain a license or permit from the District govern-
ment, set out in D.C. Official Code § 47-2862, issued
by the District of Columbia Department of Tax and
Revenue within thirty (30) days of the date the ap-
plication is submitted;

(c) A Certificate of Immunization Compliance that
the applicant reached the immunization compliance
target issued by the District of Columbia Depart-
ment of Health;

(d) Proof of insurance, that includes a reasonable cov-
erage amount, as determined by the District of Co-
lumbia Office of Risk Management, for the following
types of coverage:

(1) Commercial General Liability;
(2) Umbrella “Follow Form” Liability;
(3) Sexual Abuse & Molestation Liability; and

(4) Vehicle liability covering every vehicle that
will be used to provide transportation services to
children at the Facility; and
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(e) A current, valid, and notarized building use
agreement that identifies a contingency location that
may be used if the primary location of operation
ceases to be available and includes, but 1s not limited
to, the following:

(1) Contact information for the owner of the build-
ing;

(2) The purpose of the use;

(3) General guideline and requirements;

(4) Proof of appropriate insurance coverage;

(5) Proof of valid certificate of occupancy;

(6) Proof of updated health and safety inspections
specific to a Facility;

(7) User responsibilities;
(8) User restrictions; and
(9) Facility usage fee, if any.

104.6 An application for a renewal license shall include
a signed declaration by the applicant, or by a person au-
thorized to submit the application on the applicant's be-
half if the applicant is not an individual, that the con-
tents of the application and the information provided
with it are true, accurate, and complete.

104.7 If a Licensee submits an incomplete or late appli-
cation, the Licensee may pay the appropriate penalty fee
to extend the current license until the application for the
renewal license is approved or denied by OSSE, but for
not longer than one hundred and eighty (180) days. If
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the application for a renewal license is still incomplete
after one hundred and eighty (180) days, the current li-
cense will be deemed to have expired and the renewal
application shall be deemed denied, effective on the first
day after the expiration of this one hundred and eighty
day (180) period.

104.8 If the Licensee submits an incomplete or late ap-
plication, OSSE may, in its discretion, waive the penalty
fee if the Licensee demonstrates to OSSE's satisfaction,
In writing:

(a) Evidence of good faith effort to submit a complete
application for a renewal license on time; and

(b) Evidence of delay or hardship for reasons not
within the Facility's control.

104.9 Upon receipt of a complete application for a re-
newal license, and prior to the issuance of the renewal
license, OSSE may conduct an on-site inspection to de-
termine whether the Facility is in compliance with this
chapter.

104.10 If, in the course of the on-site inspection for a re-
newal license, or review of an application for license re-
newal, OSSE determines that an existing Licensee is
out of compliance with any requirement of this chapter,
OSSE may issue a Statement of Deficiencies.

104.11 After receipt of notification from the existing Li-
censee that every stated deficiency has been corrected,
OSSE shall conduct a follow-up inspection or inspections
and, where appropriate, review of the application or
other materials, to determine whether the Facility is in
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compliance with applicable laws and the regulations of
this chapter. Nothing in this procedure shall extend the
deadline by which a license be renewed in order to avoid
being deemed denied.

104.12 OSSE may deny the application for a renewal li-
cense if:

(a) An applicant fails to abate the identified deficien-
cies within the required timeframe specified by

OSSE;

(b) An applicant fails to comply with this chapter
within the required timeframe specified by OSSE; or

(c) The provisions of this chapter are not met.

104.13 If a renewal license is denied, the Licensee shall
not care for any children and shall cease all operations
upon the expiration of the current license.

5-A DCMR § 105
APPLICATION FOR AN
AMENDED LICENSE

105.1 A Licensee may submit an application to
amend an i1ssued license.

105.2 An application for an amended license shall be
in the form approved by OSSE and include:

(a) Justification for the amendment;

(b) Description of the impact of the amendment on
the services offered;
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(c) Applicable licensure fee required in Section 108
(Fees); and

(d) Any other information OSSE may reasonably
require.

105.3 An application for an amended license shall be
subject to the same review and requirements as an
application for an initial or renewal license, including
an on-site inspection if OSSE determines it would be
necessary or useful.

5-A DCMR § 106
WAIVER

106.1. OSSE, may waive compliance with one or more
provisions in this chapter, if OSSE determines, upon
clear and convincing evidence the following:

(a) The demonstrated immediate economic impact
or hardship on the Facility or staff member is suf-
ficiently great to make immediate compliance im-
practical despite diligent efforts;

(b) The Facility or staff member is meeting or ex-
ceeding the intent of the regulation for which the
waiver is requested; and

(c) The health and welfare of staff and children are
not jeopardized as alternative means have been
put in place that ensure the health, safety, and
welfare of children and staff.

106.2 A Child Development Facility licensed (“Licen-
see”), required to be licensed, or applying for a license
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may apply for a waiver by submitting a written re-
quest to OSSE that shall include the following:

(a) Name, address of the Facility, and its assigned
license number;

(b) Citation of the rule for which a waiver is being
sought;

(c) The waiver sought

(d) Proof of immediate economic impact or hard-
ship on the Facility or staff member;

(e) Proof that the intent of the specific regulation
shall be achieved in a manner other than that pre-
scribed by the regulation and that the health,
safety, and welfare of children in care will be pre-
served;

(f) All other relevant information regarding the al-
leged hardship; and

(g) Any other evidence OSSE may reasonably re-
quire.

106.3 OSSE shall respond to the request for a waiver,
in writing, within thirty (30) days of receipt of the re-
quest.

106.4 Any waiver granted shall be posted at the Fa-
cility in the vicinity of the posted license and available
on request.

106.5 Any waiver is issued at the discretion of OSSE
and may be revoked by OSSE at any time, either upon
violation of any condition attached to it, or upon the
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determination of OSSE that continuance of the
waiver 1s no longer in the best interest of children in
1ts care.

106.6 Noncompliance with the terms of the waiver
shall void the waiver, require the site to comply with
the regulation that had been waived, and may be the
basis of additional enforcement action.

5-A DCMR § 107
RESTRICTED LICENSE

107.1 As an alternative to suspending or revoking an
existing license when a Child Development Facility
(“Facility”) has one (1) or more deficiencies, OSSE
may issue a restricted license for no more than one (1)
year, based upon the anticipated completion of correc-
tive actions required pursuant to a Statement of De-
ficiencies.

107.2 OSSE may issue a restricted license for no
more than thirty (30) days if a Facility needs to relo-
cate to its identified contingency location due to a
temporary closure, so long as the Facility has a cur-
rent and valid building use agreement with the con-
tingency location.

107.3 A Facility operating under a restricted license
shall not enroll additional children.

107.4 A Licensee may only operate within the indi-
vidualized parameters of the restricted license, as de-
termined by OSSE, based on the Facility specific de-
ficiencies.



97a
Appendix D

107.5 A restricted license will not be issued for defi-
ciencies that jeopardize the health, safety, or welfare
of children, staff, or the general public.

107.6 If all of the noted deficiencies are successfully
addressed during the restricted license period, OSSE
will reinstate the full license that had been in effect
to the Licensee.

107.7 Failure to successfully complete the corrective
action(s), the basis of which resulted in the restricted
license, will result in automatic termination of the re-
stricted license or suspension or revocation of the Fa-
cility's license, or both.

5-A DCMR § 108
FEES

108.1 Fees for a license to operate a Child Develop-
ment Facility (“Facility”) shall vary based on the type
of Facility and the capacity of the Facility, as deter-
mined by OSSE.

108.2 Each applicant for a license to operate a Facil-
ity shall pay an application and pre-licensure inspec-
tion fee in the amount of seventy-five dollars ($75.00).

108.3 Each applicant for an initial license to operate
a Facility for a three (3) year duration shall pay the
applicable fee:
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Initial License Fees
Applicable Fee

Child Development Home or

Expanded Home $225.00
Child Development Center,
1 - 50 Children $600.00
Child Development Center,
51 - 100 Children $900.00
Child Development Center,
101 - 175 Children $1,200.00
Child Development Center,
Over 175 Children $1,500.00

108.4 Each applicant for a renewal license to operate
a Facility for a three (3) year duration shall pay the
applicable fee:

Renewal License Fees
Applicable Fee

Child Development Home or

Expanded Home $225.00
Child Development Center,
1 - 50 Children $600.00
Child Development Center,
51 - 100 Children $900.00
Child Development Center,
101 - 175 Children $1,200.00
Child Development Center,
Over 175 Children $1,500.00

108.5 A penalty fee may be imposed for a late or in-
complete renewal license application, pursuant to this
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chapter, to extend a Facility's current license accord-
ingly:

Penalty Fee for Renewal License
Applicable Fee

90 day Extension $100.00

180 day Extension $200.00

108.6 The following fees are also applicable to a li-
cense to operate a Facility:

Other Fees Applicable Fee
Fee to Replace an Issued License $100.00
Fee to Amend an Issued License $100.00

108.7 OSSE may make reasonable adjustments to li-
cense fees, by rulemaking. A new fee schedule shall
be published by OSSE at least thirty (30) days before

any new fee is implemented.

108.8 The fees described in this section do not include
the cost of any inspections to be conducted by an en-
tity or agency other than OSSE, including but not lim-
ited to, a fire or lead based paint hazard inspection.

108.9 Fee payment is non-transferable and non-re-
fundable.

5-A DCMR § 109
CHANGES REQUIRING A NEW LICENSE

109.1 A Child Development Facility licensed by
OSSE shall submit an application for an initial li-
cense if:
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(a) A change in ownership, as defined in this chap-
ter, is proposed. When a change in ownership of a
Facility will occur, a Licensee shall apply for a new
initial license at least ninety (90) days before new
ownership takes effect; and

(b) A change in location is proposed. When a Facil-
1ty permanently changes location, it is considered
a new operation. A Licensee shall apply for a new
initial license and a new license shall be obtained,
prior to opening at the new location. A temporary
closure, pursuant to Subsection 107.2, is not con-
sidered a change in location.

5-A DCMR § 110
NOTICE REQUIREMENTS FOR
CHANGES IN OPERATION

110.1 Licensee shall notify OSSE in writing no less
than thirty (30) calendar days before the implementa-
tion of any of the following planned changes in opera-
tion:

(a) Renovation or alteration of the premises that
exceeds the scope of minor modification pursuant
to Title 11 DCMR, and that requires the Facility
to submit an application for modification to DCRA.
Upon receiving a new Certificate of Occupancy but
prior to serving any additional children, a Licensee
shall apply for an amended license;

(b) Change in telephone number of the Facility or
a disruption of telephone service at the Facility;
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(c) A significant change in circumstances, includ-
ing but not limited to:

(1) Operation of the program;
(2) Hours of operation;

(3) Services provided;

(4) Increase in capacity;

(5) Program space usage; or
(6) Closure of the Facility.

(d) In the case of a Child Development Home or
Expanded Home, a change in the Caregiver's first
or last name;

(e) In the case of a Child Development Home or
Expanded Home, any new additional person(s)
who intend to reside in the household and who
were not listed on the application for licensure, in-
cluding the new member's criminal history; or

() In the case of a Child Development Center, a
change in the Center Director, including the new
Center Director's credentials.

110.2 If a Facility undergoes any of the listed changes
1n operation without the change being planned in ad-
vance, the Licensee shall notify OSSE, in writing,
within twenty-four (24) hours of the change occurring.

110.3 Upon notification of the change(s), OSSE may
inspect the Facility to evaluate the impact of the
change(s) on the provision of child development ser-
vices.
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110.4 Based upon the nature of the change(s) in op-
eration, OSSE may require that an initial or renewal
application, along with the appropriate fees, be sub-
mitted.

110.5 Upon notification of the change(s), OSSE may
issue an amended license, consistent with the ap-
proved change(s) and subject to the provisions of this
chapter.

5-A DCMR § 111
MONITORING AND INSPECTIONS

111.1 OSSE, and any other duly authorized official of
OSSE or another agency of the District of Columbia
having jurisdiction over or responsibilities for a Child
Development Facility (“Facility”), after presenting of-
ficial credentials or identification or authority issued
by the District of Columbia, shall have the right, ei-
ther with or without prior notice, to enter upon and
into the premises of any Facility licensed, required to
be licensed or that has applied for licensure, to facili-
tate verification of information submitted by a Facil-
ity and to determine compliance with the Facilities
Act or other applicable Federal and District of Colum-
bia laws and regulations.

111.2 An authorized entrant shall conduct an inspec-
tion in a manner that minimizes disruption to a Fa-
cility.

111.3 The right of entry and inspection shall also ex-
tend to any premise that OSSE reasonably believes is
being operated or maintained as a Facility without a
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valid license provided that entry or inspection shall
be made with the permission of the individual in
charge of the premises or with a warrant obtained
from the D.C. Superior Court, pursuant to D.C. Offi-
cial Code § 11-941, or an appropriate court of compe-
tent jurisdiction, authorizing the entry or inspection
for the purpose of determining compliance with this
chapter.

111.4 OSSE is authorized to issue a subpoena to in-
spect and investigate a Facility in order to determine
compliance with the provisions of this chapter, that
may be enforced in accordance with the terms of D.C.
Official Code § 7-2036(b).

111.5 OSSE, and other authorized District of Colum-
bia officials, shall have access to all records of the Fa-
cility, including but not limited to:

(a) Child, staff, and administrative records;
(b) Financial, tax, and inspection records;

(c) Surveillance footage from a Facility's recording
devices;

(d) Policies and procedures; and

(e) Any other information or documentation neces-
sary to determine the Facility's compliance with
applicable Federal and District of Columbia laws
and regulations.

111.6 Each Licensee shall receive, at minimum, one
(1) annual announced and one (1) annual unan-
nounced inspection to:
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(a) Facilitate verification of information submitted
by the Licensee;

(b) Determine compliance with the Facilities Act,
or other applicable Federal and District of Colum-
bia laws and regulations; and

(c) Verify compliance with waiver terms, if appli-
cable.

111.7 Annual required documents shall be updated
and available for review during annual inspections.

111.8 Upon its own initiative, or upon receipt of in-
formation alleging violation(s) of any law or regula-
tion under its jurisdiction, OSSE may conduct an-
nounced or unannounced on-site investigations or
desk audits.

111.9 OSSE shall maintain and make available to the
public by electronic means, a list of all of the Facilities
licensed that includes the following information for
each licensed Facility:

(a) Dates of monitoring and inspection;
(b) Results of monitoring and inspection reports;
(c) Any corrective action taken;

(d) Substantiated complaints about failure to com-
ply with the provisions of this chapter or such
amendment, and all applicable federal and local
laws and regulations; and
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(e) The number of deaths, serious injuries, and in-
stances of substantiated child abuse that occurred
in each Facility.

5-A DCMR § 112
ENFORCEMENT ACTIONS

112.1 A Child Development Facility licensed, re-
quired to be licensed, or applying for a license may be
subject to any of the following enforcement actions by
OSSE, or any other authorized government entity,
when that agency or entity has jurisdiction, for viola-
tions of Federal or District of Columbia laws or regu-
lations:

(a) Denial of application for initial license;
(b) Denial of application for renewal license;
(c) Issuance of a restricted license;

(d) Suspension of a license;

(e) Revocation of a license;

(f) Cease and desist order;

(g) Civil fines;

(h) Summary suspension;

(1) Criminal prosecution; or

() Injunction.

112.2 Other than where OSSE proposes to issue a
Notice of Summary Suspension or a Cease and Desist
order, OSSE shall provide written notification of the



106a
Appendix D

proposed enforcement action to the Licensee or appli-
cant prior to initiating any of the enforcement actions
in Subsection 112.1.

112.3 Advance written notice is not required prior to
summary suspension or issuance of a cease and desist
order.

112.4 Unless otherwise specified in this chapter, No-
tice required by this section shall be served by certi-
fied mail upon the Licensee or applicant at the cur-
rent physical address of the Facility as shown in OS-
SE's records.

112.5 Notice served by certified mail is deemed
served on the date stamped upon the return receipt,
indicating delivery of the Notice to the applicant or
Licensee.

112.6 Unless otherwise specified in this chapter,
written notification of a proposed enforcement action
shall include the following:

(a) The intent and nature of the proposed enforce-
ment action, specifying the basis for the intended
action;

(b) Notice of the effective date of the proposed ac-
tion;

(¢) Notice of the description of, and citation for,
each violation alleged;

(d) In the case of a license suspension, notice of the
time period of the proposed suspension;
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(e) Signature of authorized OSSE official;

(f) Notice that an applicant or Licensee may re-
quest a hearing on the proposed enforcement ac-
tion by submitting a written request to the Office
of Administrative Hearings within ten (10) busi-
ness days after receipt of the Notice, or, if a differ-
ent time period is prescribed by law, within the ap-
plicable time period (which shall be identified in
the Notice);

(2) Notice that the proposed action shall become
final without a hearing on the eleventh (11th)
business day after service of written notification of
the proposed enforcement action if the applicant or
Facility fails to request a hearing within the time
and in the manner specified.

(h) Notice that the Licensee will be required to sur-
render its current license to OSSE upon final ac-
tion to convert the license to restricted status, or
to suspend, or revoke the license.

5-A DCMR § 113
REVOCATION, DENIAL AND SUSPENSION

113.1 An application for a license to operate a Facility
may be denied by OSSE or a license to operate a Fa-
cility issued pursuant to this chapter may be denied
for renewal, suspended for a period determined by

OSSE, or revoked by OSSE if the applicant or Licen-
see, or an employee or volunteer of either, has:

(a) Failed to comply with any provision of the Fa-
cilities Act or this chapter;
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(b) Failed to comply with any federal or District of
Columbia laws or regulations applicable to Facili-
ties;

(¢) Fraudulently or deceptively obtained or at-
tempted to obtain an initial license or renewal li-
cense or committed any other action described in

D.C. Official Code § 7-2040(3);

(d) Provided false or misleading information on
any form or report required by OSSE;

(e) Failed to allow authorized officials entry to con-
duct an inspection or investigation, or to otherwise
determine whether the applicant or Licensee is in
compliance with this chapter or any relevant fed-
eral or District of Columbia laws or regulations;

(f) Employed any method of discipline prohibited
by this chapter;

(2) Been determined by a duly authorized District
of Columbia government official to pose a danger
to children or youth, pursuant to CYSHA;

(h) Pled guilty or nolo contendere with respect to,
or received probation before judgment with re-
spect to, or been convicted of, one of the following
crimes as defined in the District of Columbia Offi-
cial Code or a comparable crime in another state
or federal law:

(1) Murder;
(2) Child abuse;

(3) Rape or sexual abuse;
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(4) A sexual offense involving a minor or non-
consenting adult;

(5) Child pornography;
(6) Kidnapping or abduction of a child;

(7) Subject to Subsection 133.10, illegal posses-
sion, use, sale, or distribution of controlled sub-
stances;

(8) Illegal possession or use of weapons;

(9) A felony involving behavior or acts that
gravely violate moral sentiments or accepted
moral standards of this community and are of
a morally culpable quality;

(10) A crime of violence as defined in District of
Columbia Official Code § 23-1331(4);

(1) Failed to report suspected child abuse or ne-
glect, as required by District of Columbia Official
Code § 4-1321.02;

() Been denied a license to operate a Facility or
had a license to operate a Facility denied, sus-
pended, or revoked in another jurisdiction within
the previous three (3) years for a cause which
would be grounds for denial, suspension, or revo-
cation under this section;

(k) If the Facility at issue is a Child Development
Home, a determination that any person living in
the home that operates as a licensed Facility has
pled guilty or nolo contendere with respect to, or
received probation before judgment with respect
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to, or been convicted of, any of the offenses identi-
fied in Subsection 113.1(h);

() A determination that an applicant or Licensee,
or any employee or volunteer who is reasonably ex-
pected to come into contact with one (1) or more
children, has admitted to or has been found to
have abused or neglected a child in the District of
Columbia or in any other jurisdiction;

(m) Any bankruptcy of the Facility or the parent
entity of the Facility; or

(n) Voluntarily closure by a Facility while enforce-
ment action is pending without OSSE approval.

113.2 A Licensee may not reapply for a license for a
period of three (3) years if the license to operate a
Child Development Facility is revoked.

113.3 If the license of a Facility is suspended or re-
voked for a building structural issue or construction,
the owner, Center Director or Caregiver may reapply
for a license after all building structural issues are
abated or construction is completed, provided that the
application shall include such evidence as is reasona-
bly required by OSSE to determine that all building
structural or construction issues have been resolved.

5-A DCMR § 114
SUMMARY SUSPENSION,

114.1 OSSE may issue a Notice of Summary Suspen-
sion to summarily and immediately suspend the li-
cense of a Facility, for a period of not more than forty-
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five (45) calendar days, unless otherwise provided for
1n this section, upon finding that circumstances pre-
sent an imminent danger to the health, safety, or wel-
fare of children, adults, or the general public.

114.2 OSSE may stop placement of children eligible
for subsidized care in the Facility once a Notice of
Summary Suspension has been issued.

114.3 An imminent threat to the health, safety, or
welfare of children, adults, or the general public may
include, but is not limited to, an imminent threat of:

(a) Poor air quality;
(b) Evidence of rodents and insects in the Facility;
(c) Inadequate staffing;

(d) Issues pertaining to improper sanitation and
hygiene;

(e) Substantiated claims of child abuse;
(f) Unsafe handling and preparation of food; or

(g) Any other situation that constitutes a violation
of this chapter or the Facilities Act that poses an
imminent danger to the health, safety, or welfare
of children, adults, or the general public.

114.4 A summary suspension of a license shall be ef-
fective upon the delivery to the Facility of a written
Notice of Summary Suspension, unless otherwise
specified by OSSE in the Notice.
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114.5 The Notice of Summary Suspension shall:

(a) Be hand-delivered to the Licensee, at the cur-
rent physical address of the Facility as shown in
OSSE's records; and

(b) Provide that the Licensee may, within five (5)
days after receipt of the Notice, request a hearing.
If no request for a hearing is made, the Notice
shall become the final administrative decision of
the agency.

114.6 Once a Notice of Summary Suspension has
been delivered to a Facility, the Licensee shall imme-
diately:

(a) Surrender the Facility's current license to

OSSE;

(b) Cease the provision of all child development
services;

(c) Provide parents and guardians with written no-
tification of the Notice of Summary Suspension.
Written notification of the Notice of Summary Sus-
pension shall state the reason provided by OSSE
for the Notice of Summary Suspension, and inform
parents and guardians of the need to make alter-
native child care arrangements; and

(d) Provide OSSE with a copy of the written notifi-
cation provided to parents and guardians.

114.7 Except as provided in Subsections 114.10
through 114.12, during the summary suspension pe-
riod, OSSE shall either reinstate the current license



113a
Appendix D

or initiate proceedings for the revocation of the li-
cense.

114.8 A license that has been summarily suspended
may be reinstated before the end of the suspension
period if OSSE determines that the Facility has:

(a) Provided parents and guardians with proper
and complete information regarding the Notice of
Summary Suspension;

(b) Completely abated the perceived or actual
threat to the health, safety, or welfare of children,
adults, or the general public or established that
there was, in fact, no such threat; and

(¢) Demonstrated substantial compliance with the
Facilities Act and with this chapter.

114.9 Requests for review of an OSSE's Notice of
Summary Suspension shall be filed with the Office of
Administrative Hearings not later than five (5) days
after the date the written notification of the Notice of
Summary Suspension is issued. If a request for review
1s not received within a timely manner, the summary
suspension shall become the final administrative de-
cision of the agency.

114.10 Upon a timely request for an expedited hear-
ing pursuant to this section, the Office of Administra-
tive Hearings (OAH) shall conduct the hearing within
five (5) business days after the request, and the Office
of Administrative Hearings shall issue a decision
within five (5) business days after the hearing record
is closed.
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114.11 The Administrative Law Judge's final decision
shall be in writing and is the final administrative de-
cision.

114.12 If OAH upholds the basis for summary suspen-
sion, and the deficiency is not reinstated pursuant to
Subsection 114.8, the Facility may, before the end of
the initial suspension period, ask OSSE to extend the
suspension period for an additional forty-five (45)
days.

114.13 The burden to demonstrate good cause for ex-
tending a summary suspension shall be that of the
Facility, and shall include written evidence from the
Facility showing significant progress has been made
toward achieving compliance with the law(s) or regu-
lation(s) cited, a plan for achieving such compliance
within the additional time sought and information es-
tablishing why it is substantially likely that the Fa-
cility will, in fact, achieve such compliance, and that
only through the provision of such additional time will
the Facility be able to demonstrate such compliance.

114.14 If OSSE determines, in its sole discretion, that
there is a substantial likelihood that if the Facility is
granted an additional forty-five (45) days in which to
correct all violations cited in the Notice of Suspension,
and will be able to operate in accordance with this
chapter and the Facilities Act, OSSE may, in its sole
discretion, extend the summary suspension for up to
an additional forty-five (45) days. Under no circum-
stance shall a summary suspension period last more
than a total of ninety (90) calendar days.
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5-A DCMR § 115
CEASE AND DESIST

115.1 If OSSE reasonably believes that a Licensee,
parent entity, or any person has violated the Facilities
Act or any provision of this chapter, and that the vio-
lation presents an imminent threat to the health,
safety, or welfare of children, adults, or the general
public, OSSE may issue a written cease and desist or-
der directing the Facility, parent entity, or person to
cease and desist from the violating action(s).

115.2 The cease and desist order shall be effective
upon the delivery of the cease and desist order. The
cease and desist order shall be hand-delivered to the
Licensee, or to an adult employee or family member
of the Licensee, at the current physical address of the
Facility as shown in OSSE's records.

115.3 The cease and desist order shall:

(a) Be hand-delivered to the Licensee or to an adult
employee or family member of the Licensee, at the
current physical address of the Facility as shown
in OSSE's records; and

(b) Provide that the Licensee may request an ex-
pedited hearing within five (5) days after receipt of
the Cease and Desist Order. If no request for a
hearing is made, the Order shall be final.

115.4 Once a Facility has received a cease and desist
order, the Licensee shall immediately:
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(a) Surrender the Facility’s current license to

OSSE;

(b) Cease the provision of all child development
services;

(c) Provide parents and guardians with written no-
tification of the Cease and Desist Order. Written
notification of the Cease and Desist Order shall
state the reason provided by OSSE for the Cease
and Desist Order, and inform parents and guardi-
ans of the need to make alternative child care ar-
rangements; and

(d) Provide OSSE with a copy of the written notifi-
cation provided to parents and guardians.

115.5 Upon a timely request for an expedited hearing
pursuant to this section, the OAH shall conduct the
hearing within five (5) business days after the re-
quest, and the Office of Administrative Hearings shall
issue a decision within five (5) days after the hearing
record is closed.

5-A DCMR § 116
CIVIL FINES, CRIMINAL PROSECUTION
AND INJUNCTIONS

116.1 Civil fines and penalties may be imposed for
any violation of the Facilities Act or of this chapter,
pursuant to the District of Columbia Department of
Consumer and Regulatory Affairs Civil Infractions
Act of 1985, effective October 5, 1985 (D.C. Law 6-42;
D.C. Official Code §§ 2-1801.01 et seq.). Adjudication
of all charged infractions shall be conducted pursuant
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to Titles I through III of the Civil Infractions Act, ex-
cept that where a requirement under this chapter con-
flicts with a requirement under the Civil Infractions,
the provision in this chapter shall apply.

116.2 Any violation of the Act may result in criminal
prosecution, whereupon the violator shall, upon con-
viction, be subject to imprisonment not to exceed six
(6) months, or a fine not to exceed three hundred dol-
lars ($300.00), or both. Each unlawful act shall con-
stitute a separate violation of this chapter.

116.3 Any person who has been previously convicted
of an offense in violation of the Act shall, upon a sub-
sequent conviction for the same offense, be subject to
1mprisonment not to exceed one (1) year, a fine not to
exceed five thousand dollars ($5,000.00), or both.

116.4 Prosecutions shall be brought by the Attorney
General for the District of Columbia or the United
States Attorney for the District of Columbia in the Su-
perior Court of the District of Columbia.

116.5 In any prosecution conducted for violation of
the Act, a Child Development Facility claiming an ex-
emption from a licensing requirement shall have the
burden of proving entitlement to the exemption.

116.6 The Attorney General may bring a civil action
in the Superior Court of the District of Columbia to
enjoin any violation of the Facilities Act or of this
chapter.
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5-A DCMR § 117
ADMINISTRATIVE HEARINGS

117.1 The Office of Administrative Hearings
(“OAH”), pursuant to the OAH Act, will hear and de-
cide licensing appeals where it 1s alleged by a Licen-
see or an applicant for a license that there is an error
1n any order, requirement, decision, determination, or
refusal made by OSSE in the administration or en-
forcement of the Facilities Act and this chapter.

117.2 Hearings conducted by OAH will comply with
this chapter, the OAH Act, the Facilities Act and ap-
plicable rules and procedures established by the OAH
Rules of Practice and Procedure set out at 1 DCMR
Chapters 28 (Office of Administrative Hearings:
Rules of Practice and Procedure) and 29 (Office of Ad-
ministrative Hearings: Rules for DCPS, Rental Hous-
ing, Public Benefits, and Unemployment Insurance
Cases).

117.3 Parties may participate in settlement negotia-
tions prior to a hearing, and may enter into a negoti-
ated settlement agreement in lieu of participating in
a hearing.

117.4 Each hearing shall be conducted in accordance
with the requirements of the District of Columbia Ad-
ministrative Procedure Act, approved October 21,
1968 (82 Stat. 1208; D.C. Official Code § 2-509), un-
less otherwise provided in this chapter, the OAH Act,
or in the OAH Rules of Practice and Procedure set out
at 1 DCMR Chapters 28 and 29.
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117.5 Any person(s) aggrieved by a final decision of
OAH may appeal the decision to the District of Co-
lumbia Court of Appeals pursuant to Section 11 of the
District of Columbia Administrative Procedure Act,
approved October 21, 1968 (82 Stat. 1209; D.C. Offi-
cial Code § 2-510).

5-A DCMR § 118
REQUIREMENTS FOR ALL LICENSED CHILD
DEVELOPMENT FACILITIES

118.1 A licensed Child Development Facility (“Licen-
see”) shall operate in accordance with the license ca-
pacity, age range limitations, hours of operation and
other specific service requirements or restrictions des-
ignated on its license.

118.2 Except as provided in Subsection 118.3, a Li-
censee shall comply with the requirements set forth
Iin Sections 118 to 161, regardless of the Licensee's
classification as a Center, Child Development Home,
Expanded Home, or out-of-school-time program.

118.3 If a conflict exists between a general require-
ment set forth in Sections 118 to 161, and a specific
requirement of this chapter applicable to a particular
classification or size of Child Development Facility,
the specific requirement shall apply.

118.4 A Licensee shall exclude any employee with a
communicable disease from the workplace, to the
same extent and in the same manner as school em-
ployees are excluded and readmitted pursuant to 5-E
DCMR §§ 1023.1, 1023.5, and 1023.9.
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118.5 A Licensee shall protect the safety, health, and
welfare of all children within their care.

5-A DCMR § 119
CAPACITY

119.1 License capacity is the maximum number of
children the Licensee is licensed to care for at any
given time, as determined by OSSE.

119.2 OSSE shall determine limitations on the li-
cense capacity based on the following criteria:

(a) Occupancy capacity established by DCRA or by
FEMS;

(b) Program space requirements, as provided in
this chapter;

(c) Lavatory requirements, as provided in this
chapter; and

(d) Adult-to-child ratios and maximum group size
requirements, as established in this chapter.

119.3 Any Facility requesting a change to its license
capacity under a current license shall submit an ap-
plication to amend an issued license to OSSE, with
the payment of the appropriate fee, in accordance
with Section 108 (Fees).

5-A DCMR § 120
SUPERVISION

120.1 Children shall be supervised while at the Facil-
ity by responsible staff and volunteers who can see
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and hear the children supervised at all times includ-
ing but not limited to when they are napping or sleep-
ing, on the playground, on field trips, on vehicular and
non-vehicular excursions, and during all water activ-
ities and water play activities.

120.2 A Licensee shall have a written staffing plan to
ensure the required supervision of all enrolled chil-
dren at all times.

120.3 A Licensee shall have a written staffing policy
to ensure proper supervision of all enrolled children
at all times, which shall include a mobile device use
policy.

120.4 Children shall not be left alone in any room,
outdoors, or in vehicles, even momentarily, without
staff present.

120.5 A staff member shall be assigned to supervise
specific children whose names and whereabouts the
staff member shall know and with whom the staff
member shall be physically present. Staff shall be
able to state how many children are in their care at
all times.

120.6 Individuals who do not serve a purpose related
to the care of children shall not be present at the Fa-
cility for longer than a brief period of time while chil-
dren are being cared for. Individuals who hinder su-
pervision of children shall not be present at the Facil-
ity at any time when children are being cared for.
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120.7 Performance of staff duties that are not directly
related to the supervision of children, including cook-
ing, housekeeping, or administrative functions shall
not interfere with the supervision of children.

5-A DCMR § 121
ADULT-TO-CHILD RATIOS AND
GROUP SIZE

121.1 Adult-to-child ratios and group sizes are estab-
lished to ensure the health and safety of all children.

121.2 Minimum adult-to-child ratios shall be met at
all times, including non-peak hours, during nap or
rest periods, and in vehicles during transport.

121.3 A licensed Child Development Facility (“Licen-
see”) shall maintain the adult-to-child ratios and
group sizes as specified herein:

(a) For Child Development Centers serving in-
fants, toddlers, and/or preschoolers:

Age of Chil- Adult-to- Maximum Size
dren Child Ratio of Group

0-24 months 1:4 8
24-30 months 1:4 12
30 months-48 1:8 16
months

48 months-60 1:10 20
months

(b) For Child Development Centers providing out-
of-school-time care to school age children:



123a

Appendix D
Age of Chil- Adult-to- Maximum Size
dren Child Ratio of Group
Under 6 years 1:12 24
6 years and older 1:15 30

(c) For Child Development Homes and Expanded
Homes serving infants, toddlers, and/or preschool-
ers, and providing out-of-school-time care to school

age children:

Age of Chil-
dren

Adult-to-
Child Ratio

Maximum
Number of
Children En-
rolled

1 child under 2
years of age
and 1to 11
children over 2
years of age

1:6

12

3 children un-
der 2 years of
ageand 1to 6
children over 2
years of age

1:3 (but at least
2 Caregivers)

4 children un-
der 2 years of
ageand 1to 8
children over 2
years of age

1:3 (but at least
2 Caregivers)

12

5 children un-
der 2 years of
ageand 1to 4

3 Caregivers
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children over 2
years of age

6 children un- 3 Caregivers 9
der 2 years of
ageand 1to 3
children over 2
years of age

121.4 A child who 1s non-ambulatory will be treated
the same as a child under two (2) years of age for pur-
poses of the adult-to-child ratio requirements.

121.5 [RESERVED].

121.6 When children of different ages are combined
in one group, the adult-to-child ratio for the youngest
child shall apply, except as provided for in Subsec-
tions 121.10 and 121.13 to 121.15.

121.7 Except as otherwise provided for in this sec-
tion, volunteers shall not be used to meet adult-to-
child ratio requirements. Only employees responsible
for directly providing care of, or supervision or guid-
ance to, children shall be counted in the adult-to-child
ratios.

121.8 Child Development Centers shall have at least
two (2) staff members supervising each group at all
times. At Child Development Centers serving infants,
toddlers, and or preschoolers (or any combination of
these), there shall be two Teachers or a Teacher and
an Assistant Teacher or aide for each group at all
times, except as further specified in this section.
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121.9 During non-peak hours or during nap or rest
periods, adult-to-child ratios shall be maintained,
however another adult staff member or adult volun-
teer may substitute for one (1) of the staff members
specified, provided that at least one (1) Teacher or As-
sistant Teacher supervises the group.

121.10 While children with varying ages anywhere
from ages thirty (30) months and older are grouped
together for napping, one (1) staff person shall be pre-
sent within sight and sound of the children at all
times. A second staff person or volunteer on duty shall
also be present on the same floor of the Facility and
immediately available to assist in event of an emer-

gency.

121.11 In part-day programs that operate no more
than four (4) hours per day, the Licensee may substi-
tute an adult volunteer for an Assistant Teacher or
aide.

121.12 If the required adult-to-child ratio is met but
the situation or circumstance requires additional staff
in order to ensure that all children are within the
sight and hearing of staff members, then the Licensee
shall provide additional staff to ensure adequate su-
pervision of all children.

121.13 A licensed Montessori Child Development Fa-
cility that is duly accredited by the American Montes-
sori Society (“AMS”) or the Association Montessori In-
ternational (“AMI”), or other OSSE approved non-tra-
ditional programs, may exceed the adult-to-child ratio
or group size requirement for centers by no more than
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fifty percent (50%) of the ratios established by this
chapter.

121.14 When children of varying ages anywhere from
ages two (2) years or older are grouped together in
conformance with the implementation of a Montessori
curriculum, as measured on January 1 of the current
school year, the average age of all of the children in
the age group of two (2) through five (5) years shall be
used to determine the group maximum size and ap-
propriate adult-to-child ratio.

121.15 A Licensee may be granted an exemption to
the adult-to-child ratio requirements, if the Facility
submits a written request to OSSE in accordance with
Section 106 (Waiver) and OSSE, in its sole discretion,
concludes that granting the exemption will not jeop-
ardize the health, safety, or welfare of the children be-
ing cared for. This request shall also include the fol-
lowing information:

(a) A detailed description of the program model,
including its history and supporting evidence that
demonstrates the effectiveness of the model,;

(b) A detailed explanation as to why an exception
to the adult-to-child ratio is integral to the delivery
of the program model,;

(¢) An explanation and supporting evidence that
the program’s proposed adult-to-child ratio will
not jeopardize the health, safety, welfare of chil-
dren; and
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(d) Any other information that OSSE may reason-
ably require.

5-A DCMR § 122
HEALTH AND SAFETY STANDARDS FOR A
FACILITY’S PREMISES: GENERAL
REQUIREMENTS

122.1 A Licensee shall ensure that every building or
part thereof that is used as a Facility, is constructed,
used, furnished, maintained, and equipped in compli-
ance with all applicable requirements established by
District and federal laws and regulations with written
certification of compliance from the appropriate regu-
latory bodies governing zoning, building construction
and safety, sanitation, and fire safety.

122.2 A Licensee shall, at all times, maintain ade-
quate indoor space for the daily program measured on
the inside wall-to-wall dimensions, as follows:

(a) A minimum of forty-five square feet (45 ft2) of
program space per infant;

(b) A minimum of thirty-five square feet (35 ft2) of

unencumbered program space per toddler and
child; or

(¢) A minimum of forty-five square feet (45 ft2) of
encumbered program space per child.

122.3 A License shall ensure that exits are:
(a) Clearly identified;

(b) Free of all obstructions; and
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(¢) Arranged or marked so the path to exit the
building is visible and clear.

122.4 A Licensee shall not operate any other business
that may either impact the health and safety of the
children and staff or interfere with the overall opera-
tion of the Facility on the same premises that is li-
censed by OSSE as a Facility.

122.5 A new or revised Certificate of Occupancy or
Home Occupation permit shall be required:

(a) At the time of any major modification or alter-
ation of any existing premises or structure used by
the Facility, but prior to the continued use of the
modified or altered portions of the premises or
structure for child development purposes;

(b) Prior to the use of any portion of the premises
or structure that was not previously inspected and
approved for use by DCRA as a Child Development
Facility;

(c) Prior to submitting an application to increase
the number of children under thirty (30) months of

age to be enrolled at the Child Development Facil-
ity; and

(d) Prior to submitting an application for a change
in licensure capacity of the Child Development Fa-
cility.

122.6 A Licensee shall undergo a fire safety inspec-
tion and shall, annually, obtain certification from
FEMS that the premises conform to all applicable fire
safety and related codes.
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122.7 A Licensee shall, at its own expense, undergo
an additional fire safety inspection under the follow-
Ing circumstances:

(a) At the time of any major modification or alter-
ation of any existing premises or structure used by
the Facility, but prior to the continued use of the
modified or altered portions of the premises or
structure for child development purposes;

(b) Prior to the use of any portion of the premises
or structure that was not previously inspected and
certified as conforming to the applicable fire and
safety related codes for use as a Child Develop-
ment Facility;

(c) Prior to submitting an application to increase
the number of children under thirty (30) months of
age to be enrolled at the Child Development Facil-
1ty; and

(d) Prior to submitting an application for a change
in licensure capacity of the Child Development Fa-
cility.

122.8 A Licensee shall ensure that a Facility is:

(a) Free of any lead-based paint hazards; and

(b) In compliance with Section 21a of the Facilities
Act with respect to all drinking water sources.

122.9 [RESERVED]

122.10 A licensed Facility shall be accessible for chil-
dren and adults with disabilities, in accordance with
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Section 504 of the Rehabilitation Act of 1973 and the
Americans with Disabilities Act. Accessibility in-
cludes access to buildings, toilets, sinks, drinking
fountains, outdoor play areas, meal and snack areas,
and all classroom and therapy areas.

122.11 All program space that children use shall be
heated, cooled, and ventilated to maintain the re-
quired temperatures, and air exchange to avoid accu-
mulation of odors and fumes.

122.12 A Licensee shall ensure that:

(a) All access points to stairs are restricted by
gates;

(b) All doors or windows are protected with guards
that prevent exit by a child; and

(c) All blinds have child protective coverings en-
suring cords are not accessible to children.

122.13 A Licensee shall ensure that the Facility is free
of moisture, mold, and mildew, including but not lim-
ited to, moisture resulting from water leakage or
seepage.

122.14 A Licensee shall ensure that waste receptacles
have a hands-free opening mechanism, are kept
clean, lined with plastic bags, in good repair, and
emptied at least daily.

122.15 A Licensee shall ventilate program space by
mechanical ventilation, such as fans, air conditioning,
or at least one (1) operable window. The following
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criteria shall apply to mechanical ventilation units
and windows:

(a) A freestanding fan shall be placed in a stable
location, have a stable base, be equipped with a
protective guard, and be inaccessible to children;

(b) Windows, including windows in doors, when
utilized for ventilation purposes, shall be securely
screened to prevent the entry of insects;

(¢) Windows accessible to children under five (5)
years of age that are above ground level of the
building shall be adjusted to limit the opening to
less than six (6) inches or be protected with guards
that do not block natural lighting; and

(d) A Facility with glass doors shall place decals at
the eye level of the children in its care.

122.16 A Licensee shall not use space heaters unless
it has received express approval, in writing, from an
official of FEMS. If provide written approval, space
heaters shall:

(a) Be attended while in use and be off when unat-
tended,;

(b) Be inaccessible to children at all times;

(c) Have protective covering to keep hands and ob-
jects away from the electric heating element.

(d) Be placed on the floor only and at least three
(3) feet from curtains, papers, furniture, and any
flammable object;
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(e) Be properly vented, as required for proper func-
tioning;

(f) Not be used with an extension cord; and

(2) Be used in accordance with the manufacturer's
instructions.

122.17 A Licensee shall ensure that fireplaces and
fireplace inserts are inaccessible to children at all
times.

122.18 A Licensee shall maintain hot and cold run-
ning water under pressure. Hot running water shall
be maintained at one hundred degrees Fahrenheit
(100°F).

122.19 A Licensee shall ensure that the Facility’s
premises remain clear of insects, rodents, and other
pests and excrement of insects, rodents, and other
pests.

122.20 A Licensee shall maintain preventative
measures to control insects, rodents, and other pests
to comport with best practices and to prevent and
eliminate harborage, breeding, and infestation at the
Facility’s premises. If a harboring, breeding, or infes-
tation of insects, rodents, or other pest occurs on the
premises of the Facility, the Licensee shall immedi-
ately report the infestation to OSSE as an unusual in-
cident and take immediate steps to have the insects,
rodents, or other pests eliminated from the Facility.
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122.21 A Licensee shall maintain at the Facility a log
documenting the use of extermination services, which
shall be provided only by a licensed pest control pro-
fessional. Children shall not be present while pesti-
cides are being applied or within twenty-four (24)
hours of application.

122.22 A Licensee shall install and maintain working
carbon monoxide detectors if there is any gas service
in the building. Carbon monoxide detectors shall be
tested every six (6) months with a written log of test-
ing records maintained at the Child Development Fa-
cility.

122.23 A Licensee shall install and maintain an ap-
propriate number of working smoke detectors located
in locations consistent with District code require-
ments and shall ensure they are in working order at
all times. Smoke detectors shall be tested quarterly
with a written log of testing records maintained at the
Child Development Facility.

122.24 A Licensee shall perform fire drills, at least
monthly, with a written log of the fire drills main-
tained at the Child Development Facility.

122.25 A License shall maintain adequate storage
space for play and teaching equipment, supplies, rec-
ords, and children’s possessions and clothing.
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5-A DCMR § 123
HEALTH AND SAFETY STANDARDS FOR A
FACILITY'S PREMISES: LAVATORY SPACE
AND EQUIPMENT

123.1 A Licensee caring for preschoolers shall provide
at least one (1) flush toilet and one (1) sink for every
ten (10) children, based on the license capacity of the
Facility.

123.2 A Center shall provide bathroom facilities for
use by adults separate from those used by children.

123.3 A Licensee shall provide a block or step for a
child’s use for each toilet and sink at a Facility that is
too high to be used by one (1) or more enrolled chil-
dren without assistance.

123.4 A Licensee shall provide toilet training chairs
or seats (or both), at the discretion of the Facility, for
use by any child or children who require them. Train-
ing chairs shall be emptied promptly and sanitized af-
ter each use. Training chairs shall be made of non-
porous, synthetic products. Training chairs shall re-
main in the bathroom facilities.

123.5 A Licensee shall provide toilet paper, soap and
single-use paper towels at each bathroom in a manner
accessible for independent use by children.

123.6 A Licensee caring for infants, toddlers, or pre-
schoolers shall provide at least one (1) changing table
for every ten (10) children that are not independently
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using toilet facilities, based on the license capacity of
the Facility.

123.7 A Licensee shall ensure that changing tables
meet the following requirements:

(a) Have impervious, nonabsorbent, smooth sur-
faces that do not trap soil and are easily disin-
fected;

(b) Be sturdy and stable to prevent tipping over;

(c) Be at a convenient height for use by Facility
staff; and

(d) Be equipped with railings or barriers.

123.8 A Licensee shall sanitize changing tables after
each use.

5-A DCMR § 124
HEALTH AND SAFETY STANDARDS FOR A
FACILITY'S PREMISES: INDOOR
ENVIRONMENT

124.1 A Licensee shall ensure that interior space des-
ignated for the use of children is available to children
when the center is in operation and is arranged to al-
low each child adequate space for free movement and
active play.

124.2 A Licensee shall ensure that the temperature
within each room of program space shall be main-
tained at between sixty-eight degrees Fahrenheit
(68°F) and seventy-five degrees Fahrenheit (75°F)
from October through March, and between sixty-eight
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degrees Fahrenheit (68°F) and eighty-two degrees
Fahrenheit (82°F) from April through September.

124.3 Protrusions such as pipes, wood ends, or long
bolts that may catch a child’s clothing are prohibited.

124.4 Carpeting in the facility shall be nonflammable,
nontoxic, and maintained by the Licensee in clean
condition and good repair.

124.5 A Licensee shall maintain floors that are free
from bare concrete, dampness, splinters, and sliding
rugs.

124.6 A Licensee shall ensure that all floors, walls,
and ceilings are in good repair and easy to clean when
soiled. Only smooth, nonporous surfaces shall be per-
mitted in areas that are likely to be contaminated by
body fluids including, without limitation, lavatories
and toilets, and areas used for food preparation or
consumption or diaper changing.

124.7 A Licensee shall ensure that shoes are removed
or covered prior to entering play areas used by in-
fants.

124.8 A Licensee shall install finger-pinch protection
devices on doors, cupboards, cabinets, and gates that
are accessible to children, except on doors, cupboards,
cabinets, and gates that are fully closed and locked.

124.9 A Licensee shall ensure that strings and cords
long enough to encircle a child's neck are not accessi-
ble to children.
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124.10 A Licensee shall ensure that electrical outlets
that are not in use and are accessible to children are
fitted with appropriate child-proof protective outlet
covers that meet the Underwriters Laboratories, Inc.
standard for Safety of Receptacle Closures (UL 2255).

124.11 A Licensee shall install Ground Fault Circuit
Interrupters in areas accessible to children where
electrical products may come into contact with water.

5-A DCMR § 125
HEALTH AND SAFETY STANDARDS FOR A
FACILITY'S PREMISES: OUTDOOR
ENVIRONMENT

125.1 A Licensee shall maintain outdoor play space
free of standing water, litter, broken glass, wooden
splinters, weeds, high grass, and conditions that are,
or might be, hazardous to the health, safety, or wel-
fare of children enrolled.

125.2 A Licensee shall ensure that each outdoor play
area in use by one (1) or more children enrolled at a
Facility shall be visible to and within hearing distance
of Facility staff at all times.

125.3 A Licensee shall ensure that outdoor play space
is supervised by adult staff in sufficient quantity and
with appropriate placement to ensure that all chil-
dren are within sight and hearing of at least one staff
member at all times.

125.4 A Licensee shall ensure that staff, while super-
vising a group of children in the outdoor play space,
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are able to summon another adult staff member if the
need arises, without leaving the children unsuper-
vised at any time.

125.5 A Licensee shall ensure that all outdoor play ar-
eas and equipment conform to the standards estab-
lished by the U.S. Consumer Product Safety Commis-
sion and by the American Society for Testing and Ma-
terials.

125.6 A Licensee utilizing an outdoor play space at
the Facility premises shall enclose the outdoor play
space with a fence or natural barrier that shall be at
least four (4) feet high, with a space no larger than
three and one-half (3-1/2) inches between its bottom
edge and the ground, and designed to prevent climb-
ing.

125.7 A Licensee shall provide at least two (2) exits
from each outdoor play space. At least one of these
exits shall be remote from the Facility building(s).

125.8 A Licensee shall ensure that all outdoor gates
have positive self-latching closure mechanisms that
are at least four (4) feet off the ground or constructed
in a manner so that they cannot be opened by a pre-
school-age child.

125.9 A Licensee shall ensure that the design, con-
struction, and installation of all outdoor play equip-
ment are consistent with the guidelines published by
the U.S. Consumer Product Safety Commission’s cur-
rent Public Playground Safety Handbook.
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125.10 The Center Director, Caregiver, or designated
Facility staff shall conduct a daily inspection of each
outdoor play space. The daily inspection shall be doc-
umented and maintained in a Facility log. All identi-
fied problems shall be corrected as soon as possible
and children prohibited from using equipment that
does not meet safety standards. The inspection shall
include, at a minimum, an inspection of the space it-
self, removal of all trash, debris, broken glass, and
other foreign or hazardous materials, and an inspec-
tion of each piece of equipment for:

(a) Visible cracking, bending, warping, rusting, or
breaking;

(b) Deformation of open hooks, shackles, rings,
links, and the like;

(c) Worn swing hangers and chains;
(d) Missing, damaged, or loose swing seats;
(e) Broken supports or anchors;

(f) Exposed, cracked, or loose cement support foot-
ings;

(2) Exposed tubing ends that require plugs or cap
covers;

(h) Accessible sharp edges or points;

(1) Protruding bolt ends that require caps or co-
vers;

(§) Loose bolts, nuts, or screws that require tight-
ening;
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(k) Splintered, cracked, or otherwise deteriorating
wood;

() Moving parts in need of lubrication;

(m) Worn bearings or other worn mechanical
parts;

(n) Broken or missing rails, steps, rungs, or seats;
(o) Worn or scattered surfacing materials;

(p) Exposed hard surfaces, especially under swings
and slides;

(q) Chipped or peeling paint;
(r) Pinch or crush points; and

(s) Exposed mechanisms, junctures, and moving
components.

125.11 If any hazard listed in this section is noted or
observed by the Licensee or OSSE, the Licensee shall
immediately correct the hazardous condition or re-
move the piece of equipment from use until the haz-
ard 1is corrected.

125.12 A Licensee serving infants, toddlers, preschool
children, or school-age children shall separate the
outdoor play spaces used by infants, toddlers, and pre-
school children from the play spaces used by school-
age children. The separation shall be done in a way
that does not to limit the activities of either age group.

125.13 A Licensee shall ensure that all surface areas
beneath, and in the fall zones of, climbing equipment,
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slides, swings, and similar equipment are covered in
resilient material that diminishes the impact of falls.

125.14 A Licensee shall ensure that all outdoor equip-
ment 1s securely anchored and installed properly to
prevent tipping or collapsing.

125.15 A Licensee shall ensure that all outdoor play
equipment is free of pinch, crush or shear points on
all surfaces that are or may be accessible to children.

125.16 A Licensee shall provide only swing seats con-
structed of durable, lightweight, relatively pliable
material.

125.17 A Licensee shall not allow children to use
trampolines.

125.18 A Licensee shall maintain all outdoor sand-
boxes and play areas containing sand in a safe and
sanitary condition, including being completely cov-
ered when not in use and free of debris.

125.19 A Licensee shall ensure that no lawn mowers,
hedge clippers, shears or other similar items are used
or stored unlocked in any outdoor play space when
children are present.

125.20 If a Licensee chooses to utilize a rooftop play
space, the Licensee shall enclose the rooftop play
space with a sturdy fence at least six (6) feet high and
designed to prevent climbing.
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125.21 A Licensee shall provide a fire escape, which
leads from the rooftop play space, if applicable, to an
open space at the ground level of the Facility prem-
ises, and for which the Facility has received written
approval from DCRA or FEMS.

125.22 Before a Licensee may utilize a rooftop play
space, the Licensee shall obtain written approval
from the DCRA or FEMS that the additional load pre-
sented by the children, staff, and play equipment on
the roof is within the load capacity of the building
structure.

125.23 Before a Licensee may utilize a rooftop play
space, the Licensee shall obtain written approval
from DCRA that the fence 1s safe, and shall submit
this written approval to OSSE.

125.24 A Licensee may not use rooftop play space un-
less:

(a) DCRA or FEMS conducts an annual safety in-
spection of the fence around the play space and
provides written approval stating that the fence is
safe for its intended purposes;

(b) DCRA or FEMS conducts an annual safety in-
spection of the play space and provides written ap-
proval of the use safety of the play space; and

(c) A copy of the most current of the written ap-
provals described in paragraphs (a) and (b) next to
the Facility’s license, in a conspicuous location at
the Facility premises.



143a
Appendix D

5-A DCMR § 126
HEALTH AND SAFETY STANDARDS FOR A
FACILITY'S PREMISES: EQUIPMENT,
MATERIALS, AND FURNISHINGS

126.1 A Licensee shall provide a variety and suffi-
cient quantities of materials, equipment, and supplies
for indoor and outdoor activities, consistent with the
numbers, ages, and needs of the infants, toddlers, pre-
school, or school-age enrolled children.

126.2 Materials, equipment, and supplies accessible
to children shall be age appropriate, safe, in good re-
pair, clean, and non-toxic, and shall be accessible to
and appropriate for children with special needs, if the
Facility provides care to such children.

126.3 All playthings, equipment, supplies, furnish-
ings, and other materials provided by a Licensee for
use by children shall meet the standards of the Con-
sumer Product Safety Commission and the American
Society for Testing and Materials, and shall:

(a) Be sturdy enough that they will not splinter;
(b) Not have sharp points or rough edges;
(c) Have lead-free, non-toxic paint or finishes;

(d) Be washable, regularly washed, and main-
tained in good repair; and

(e) Comply with Federal standards regarding
small toys and objects for use by children.
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126.4 Notwithstanding any requirement or prohibi-
tion in Subsection 126.3, children under three (3)
years of age but no younger than thirty (30) months
may be enrolled in a Montessori preschool classroom
containing materials, equipment, and supplies that
are consistent with the full implementation of the
Montessori curriculum, as long as children have been
evaluated and found to be developmentally ready for
the curriculum by the program director, the lead
teachers, and the parent(s) or guardian(s).

126.5 A Licensee shall prohibit the use of the follow-
ing at all times:

(a) Infant walkers;
(b) Crib gyms;

(c) Collapsible cribs;
(d) Playpens; and
(e) Projectile toys.

126.6 In addition to the requirements contained
within this chapter, all playthings, equipment, sup-
plies, furnishings, and other materials provided by a
Licensee for use by children under the age of three (3)
years shall:

(a) Be large enough that they cannot be swallowed,;
and

(b) Not have small parts that may loosen and fall
off, such as buttons on stuffed animals.
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126.7 A Licensee shall ensure that there are sufficient
quantities of materials and equipment to keep all chil-
dren engaged, even if in different activities, at all
times, and to:

(a) Avoid excessive competition among the chil-
dren and long waits for use of the materials and
equipment; and

(b) Provide for a variety of experiences and appeal
to the individual interests of the children

126.8 A Licensee shall ensure that materials provided
to children are culturally sensitive, culturally rele-
vant, and designed to promote:

(a) Social and emotional development;
(b) Cognitive development;

(c) Language development and communication
skills;

(d) Independence;
(e) Creative expression; and
(f) Fine and gross motor skills.

126.9 A Licensee shall remove and repair, or discard
all furniture, equipment, and materials that are not
usable because they are broken or hazardous.

126.10 Light bulbs shall be shatter proof or appropri-
ately shielded to prevent product contamination and
injuries due to breakage.
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126.11 A Licensee may provide helmets for use while
riding wheeled equipment so long as the helmets meet
the requirements in Subsection 126.22. If a Facility
provides helmets for shared use of children while rid-
ing wheeled equipment, the Licensee shall wipe down
each helmet with wet wash cloth after each use.

126.12 A Licensee shall have available a sufficient
number of strollers or carriages with appropriate re-
straints for infants and non-ambulatory enrolled chil-
dren.

126.13 A Licensee shall ensure that highchairs, if
used:

(a) Have a wide and securely locking base, a crotch
bar/guard, and a safety strap that is fastened with
every use; and

(b) Are used only during meal times and shall not
be used to restrain children at any other time.

126.14 A Licensee shall provide each enrolled child in
a full-day program with an individual crib, cot, or bed,
as developmentally appropriate, and ensure that:

(a) Children do not share bedding, such as sheets
and blankets;

(b) No child sleeps on a bare, uncovered surface;

(¢) Cribs, cots, beds, and appropriate beddings,
such as sheets or blankets, are kept clean and san-
itary at all times;
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(d) Crib and cot areas are sufficiently separate
from play space to prevent access to sleeping areas
by children at play; and

(e) Each child is allowed to safely and comfortably
crawl, toddle, sit, or walk and to play according to
his or her stage of development, in a designated
play space apart from sleeping quarters, during
each day.

126.15 A Licensee shall ensure that each crib or cot:

(a) Meets safety standards established by the U.S.
Consumer Product Safety Commaission;

(b) When in use, is placed at least two (2) feet apart
from any other cot, at least two (2) feet from any
windows, and two (2) feet from any radiators. The
two (2) feet of separation required by this provision
shall be measured on all sides of each crib or cot;
and

(c) Is labeled with the name of the child to whom
1t 1s assigned.

126.16 A Licensee shall also comply with the follow-
ing additional requirements for cribs:

(a) Each crib shall have a firm, fitted mattress of
proper size for a crib, covered with a fitted sheet,
provided by the Facility;

(b) Infant monitors shall not be placed in cribs;
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(¢) Crib gyms, crib toys, mobiles, mirrors, and
other toys shall not be placed in, attached to, or
hung over an infant's crib;

(d) Cribs shall only be used for sleep purposes; and

(e) Cribs shall not be used for time-out or discipli-
nary purposes.

126.17 A Licensee shall also comply with the follow-
ing additional requirements for cots:

(a) Cots shall be used only for children over twelve
(12) months of age who can walk;

(b) Cots shall have coverings that are easy to clean
and nonabsorbent; and

(c) Seasonally appropriate beddings, such as
sheets or blankets, sufficient to maintain adequate
warmth, shall be available and provided to chil-
dren as applicable and as needed.

126.18 A Licensee shall ensure that all play equip-
ment is:

(a) Properly constructed and installed to ensure its
safe use by all enrolled children, at an appropriate
height for the children who are expected to use the
equipment, and in manner that ensures that the
equipment will not entrap children;

(b) Free of pinch, crush, or sharp points on or un-
derneath such equipment that are or may be ac-
cessible to children;
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126.19 A Licensee shall ensure that any toy 1is
promptly removed from the play area, sanitized with
an appropriate germicide, and air dried before it is re-
turned to the play area after the toy is:

(a) Put in someone’s mouth or licked, or otherwise
1s exposed to saliva; or

(b) Soiled with blood, stool, urine, or vomit.

126.20 Tricycles and other riding toys provided by a
Licensee shall be steerable, appropriate to the ages
and sizes of the enrolled children, and shall not con-
tain spokes.

126.21 A Licensee shall maintain tricycles and other
riding toys in good condition, free of sharp edges or
protrusions that may injure children. When not in
use, they shall be stored in a place where they will not
present physical obstacles to the children and staff.
The Facility staff shall inspect riding toys and
wheeled equipment prior to use by a child for loose or
missing hardware, parts, protrusions, or other haz-
ards that may lead to injury.

126.22 A Licensee shall ensure that all children one
(1) year of age and over wear helmets that are
properly fitted and approved by the U.S. Consumer
Product Safety Commission while riding, wheeled
equipment such as tricycles, bicycles, scooters, roller
skates, rollerblades, or skateboards, regardless of
whether the equipment is being ridden indoors or out-
doors.
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5-A DCMR § 127
PARENT COMMUNICATION

127.1 A Licensee shall establish and maintain re-
spectful and professional communication with the
parent(s) or guardian(s) of children enrolled.

127.2 A Licensee shall provide parent(s) and guard-
1an(s) with access to their child(ren) at all times while
at the Facility.

127.3 A Licensee shall establish and implement writ-
ten policies and procedures which shall be kept cur-
rent and made available to the parent(s) and guard-
1an(s) and used to govern the operations of the Facil-
ity.

127.4 The policies and procedures shall be consistent
with all applicable Federal and local laws and regula-
tions and shall include, but are not limited to, the fol-
lowing:

(a) A description of services to be provided, speci-
fying the ages of children to be served, days and
times of operation, and days and times that the
Facility is closed,

(b) A description of enrollment and admission re-
quirements s specifying the parent(s)’ or guard-
1an(s)’ responsibilities for supplying needed infor-
mation to the Facility and escorting the child to
and from the Facility;

(¢) A fee and payment schedule specifying the
standard fees, fees related to absences and
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vacations and other charges and fees such as
transportation and late fees;

(d) A description of the Facility’s transportation
and field trip services;

(e) A description of the Facility’s procedures for ad-
ministering medication, both prescription and
non-prescription, and notifying parent(s) and
guardian(s) of noticeable adverse reactions to med-
lcations;

(f) A description of the Facility’s procedure for no-
tifying parent(s) and guardian(s) when their child
1s ill or injured, and the Facility’s policy regarding
the exclusion of sick children;

(g) A description of the Facility’s procedure for no-
tifying parent(s) and guardian(s) when a child, em-
ployee, or volunteer at the Facility has a communi-
cable disease;

(h) A description of the Facility’s procedure for
handling medical emergencies;

(1) A description of meals and snacks served, and
guidelines or requirements for food brought by a
child to the Facility;

(G) A statement that parent(s) and guardian(s)
have access to all Facility areas used by their child
(and a description of any conditions placed on that
access);

(k) Child abuse reporting law requirements;
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(I) The Facility’s procedures for identifying and
preventing shaken baby syndrome and abusive
head trauma in infants, if applicable;

(m) A description of behavior management prac-
tices used at the Facility;

(n) Nondiscrimination statement;

(o) If licensed for the care of an infant or toddler,
the Facility’s:

(1) Diapering procedures;
(2) Toilet training procedures; and
(3) Feeding procedures;

(p) A description of the safe sleep practices fol-
lowed by the Center that includes the following in-
formation:

(1) When setting an infant down to sleep, the
infant will be placed on his or her back;

(2) No covers or other soft items are allowed in
cribs;

(3) A description of what constitutes appropri-
ate sleep clothing for infants to be provided by
parent or guardian;

(4) A statement that individual crib, cot or mat
and bedding is provided, and the changing and
cleaning practices for these items;



153a
Appendix D

(5) A statement that infants who fall asleep in
other equipment, on the floor or elsewhere will
be moved to a crib to sleep; and

(6) A statement that no swaddling or position-
ing devices will be used at the Facility.

127.5 A Licensee shall maintain written documenta-
tion that the Facility has provided the parent(s) with
a copy of the Facility’s current policies and proce-
dures.

5-A DCMR § 128
REPORTING UNUSUAL INCIDENTS

128.1 A Licensee shall immediately notify OSSE of
any unusual incident that may adversely affect the
health, safety, or welfare of any enrolled child or chil-
dren by submitting a completed OSSE Unusual Inci-
dent Report form to OSSE’s Child Care Complaint
email address.

128.2 A Licensee shall also provide a copy of the com-
pleted Unusual Incident Report form provided to
OSSE to the parent(s) or guardian(s) of each child af-
fected by the unusual incident.

128.3 Unusual incidents may include, but are not
limited to, the following:

(a) Death of a person occurring at the Facility;

(b) Injury to, or illness of, any child that occurs
during the hours the child is enrolled in care and
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that requires hospitalization or emergency medi-
cal treatment;

(c) Damage to the Facility or to any Facility vehicle
or equipment that interferes with the capability of
the Facility to protect the health, safety and wel-
fare of the children and adults at the Facility;

(d) Outbreak of or a single occurrence of a com-
municable disease at the Facility that is required
to be reported to the District of Columbia Depart-
ment of Health in accordance with Title 22 of the
District of Columbia Municipal Regulations;

(e) Unauthorized departure of an enrolled child or
any circumstances under which a child is deemed
unaccounted for or missing;

(f) Any traffic accident involving a vehicle rented,
owned, maintained, or the use of which was con-
tracted for by the Facility and in which children
are being transported at the time of the accident;

(g) Any adverse or negative action the Facility
takes against an employee, volunteer, or house-
hold member related to any substantiated crime
against a child; or

(h) Any other incident at the Facility that involves
a response by emergency service personnel, such
as police, fire, ambulance, or poison control.

128.4 In the case of a traffic accident or an incident
involving perceived or actual criminal activity, the Li-
censee shall also file a report with the appropriate law
enforcement authorities.
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128.5 Any Facility staff member who knows or has
reasonable cause to suspect that an enrolled child 1s,
has been, or is in immediate danger of being an
abused or neglected child shall, as required by the
District of Columbia Prevention of Child Abuse and
Neglect Act of 1977, effective September 23, 1977
(D.C. Law 2-22; D.C. Official Code §§ 4-1321.01 et
seq.), make or cause to be made an immediate oral re-
port to:

(a) The Child Protective Services Division of the
Child and Family Services Agency (CFSA), via the
CFSA twenty-four (24) hour Child Abuse and Ne-
glect Hotline (202-671-SAFE); and

(b) The Metropolitan Police Department.

128.6 A staff member making an oral report under
this section shall also make a written report if:

(a) A written report is requested by the Child and
Family Services Agency or the Metropolitan Police
Department;

(b) The case is one of abuse involving drug-related
activity; or

(c) As otherwise required by law.

128.7 In the oral and written reports required by this
section, the staff member shall include:

(a) The name, age, sex, and household address of
the child who is the subject of the report;



156a
Appendix D

(b) A statement that the child who is the subject of
the report i1s enrolled at the Facility;

(¢) The name, address, and telephone number of
the Facility;

(d) To the extent known, the name, age, and sex of
each sibling or other child living in the same
household as the child who is the subject of the re-
port;

(e) To the extent known, the name, age, and sex of
each parent, guardian, or other caretaker of the

child;

(f) The information that led the staff member to
suspect that the child who is the subject of the re-
port is being, or is at risk of being, abused or ne-
glected, the nature and extent of the perceived or
actual abuse or neglect, and any previous abuse or
neglect known to the reporting staff member;

(g) Any other information that may be helpful in
establishing whether the child who is the subject
of the report is being, or is at risk of being, abused
or neglect, the cause of the suspected abuse or ne-
glect, and the identity of the person(s) responsible
for 1it;

(h) The name, title, or occupation, and contact in-
formation of the staff member making the report;

() Any actions taken by the staff member or the
Facility concerning the child in response to the sit-
uation; and

() Any other information required by law.
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5-A DCMR § 129
RECORDKEEPING REQUIREMENTS:
FACILITY OPERATIONS

129.1 A Licensee shall maintain at the Child Devel-
opment Facility premises at all times and shall, upon
request, provide and make immediately available for
review by OSSE or any person legally authorized to
review the Licensee’s documents, the report(s) of each
inspection of the Facility by OSSE occurring within
the preceding three (3) year period, including any
Statement(s) of Deficiencies, subject to the confiden-
tiality limitations contained in this chapter.

129.2 A Licensee shall maintain at the Facility prem-
ises at all time and shall provide to OSSE upon re-
quest, the current original version of each of the fol-
lowing:

(a) A Certificate of Occupancy, Home Occupation
Permit, or other equivalent proof from DCRA that
the premises comply with all applicable Federal
and District of Columbia building, fire-safety, con-
struction, and zoning laws, regulations and codes
and that the premises are suitable for the opera-
tion of a Child Development Facility;

(b) A fire safety inspection certification or other
equivalent proof from FEMS that the premises
comply with all applicable Federal and District of
Columbia fire safety laws, regulations and codes;

(c) A certification or clearance report issued by a
DOEE-certified lead-based paint inspector, risk
assessor, or dust sampling technician no more
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than thirty (30) days before the date of the Facil-
1ty’s application to be licensed, confirming that the
Facility does not contain any lead-based paint haz-
ards;

(c-1) Proof of compliance with Section 21a of the
Facilities Act;

(d) [RESERVED];

(e) A Clean Hands certification that the applicant
satisfies the requirements that must be met in or-
der to obtain a license or permit from the District
government, set out in D.C. Official Code § 47-
2862, issued by the District of Columbia Depart-
ment of Tax and Revenue within thirty (30) days
of the date the application is submitted;

(f) An immunization certification from the District
of Columbia Department of Health;

(g) Proof of insurance, that includes a reasonable
coverage amount, as determined by the District of
Columbia Office of Risk Management, for the fol-
lowing types of coverage:

(1) Commercial General Liability;
(2) Umbrella “Follow Form” Liability;
(3) Sexual Abuse & Molestation Liability; and

(4) Vehicle liability covering every vehicle that
will be used by the Facility to provide transpor-
tation services to children at the Facility; and

(h) A current, valid, and notarized building use
agreement that identifies a contingency location
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that may be used if the primary location of opera-
tion ceases to be available and includes, but 1s not
limited to, the following:

(1) Contact information for the owner of the
building;

(2) The purpose of the use;

(3) General guideline and requirements;

(4) Proof of appropriate insurance coverage;
(5) Proof of valid certificate of occupancy;

(6) Proof of updated health and safety inspec-
tions specific to a Facility;

(7) User responsibilities;
(8) User restrictions; and
(9) Facility usage fee, if any.

129.3 Records of investigations, inspections, civil in-
fraction citations, unusual incidents reported in ac-
cordance with this chapter, inspection of playground
equipment, maintenance of carbon monoxide detec-
tors, and all fire prevention mechanisms and emer-
gency evacuation drills shall be immediately accessi-
ble and available for inspection by government offi-
cials, shall be provided upon request, and shall be
made available to the public for inspection subject to
the confidentiality limitations contained in this chap-
ter. A Licensee shall maintain these records for at
least three (3) years prior to the current year.
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129.4 A Licensee shall maintain at the Facility prem-
ises, and provide to OSSE upon request, current lia-
bility insurance information and documentation for
the Facility and, if the Facility provides transporta-
tion services, information and documentation of vehi-
cle safety and insurance, including liability insur-
ance.

129.5 A Licensee shall maintain records document-
ing any adverse or negative action the Facility takes
against an employee, volunteer, or household member
related to any substantiated crimes against a child.
The adverse action shall be reported as an unusual
incident in accordance with this chapter and related
documentation shall be provided to OSSE upon re-
quest.

129.6 A Licensee shall maintain a maintenance log
and retain copies of service and repair records, in a
single location at the Facility, for all motor vehicles
that are owned or leased or otherwise used for pur-
poses of transporting enrolled children. A Licensee
shall maintain each record for at least twelve (12)
months after the date of the inspection or repair and
provide the record to OSSE upon request.

129.7 A Licensee shall provide reports and docu-
ments to OSSE upon request and maintain and dis-
play, in one central area within the Facility, items (a)-
(b) below, and have items (d)-(1) below available for
inspection by OSSE:
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(a) Copy of the Facility’s license;

(b) Certificate of Occupancy or Home Occupancy
Permit;

(c) Evacuation plan;
(d) Fire inspection reports;

(e) Plumbing, gas, and electrical inspection re-
ports;

(f) Evacuation and shelter-in-place drill records;

(g) Any accreditation correspondence, including
any adverse action taken against the Facility,
and/or quality rating score, if applicable;

(h) Any documentation that any deficiencies have
been abated;

(1) Results of lead tests;

() If there has been a determination within the
previous 12 months that the Facility has mold, a
certificate of air quality;

(k) Playground inspection report, equipment in-
spection/maintenance records and reports; and

() Reports of the inspection and maintenance of
fire extinguishers, smoke detectors, carbon mon-
oxide detectors, or other fire prevention mecha-
nisms regarding their compliance with all applica-
ble federal and local laws and regulations regard-
ing fire safety.
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5-A DCMR § 130
RECORDKEEPING REQUIREMENTS:
CHILDREN

130.1 A Licensee shall maintain a record for each en-
rolled child, in the form provided by or approved by
OSSE, in one central location at the Facility, and
shall retain the record for three (3) years following the
termination of that child’s enrollment. The record
shall be maintained in a confidential manner in com-
pliance with Federal and District of Columbia laws
and regulations, but should be immediately available
to the child’s caregivers and/or teachers, the child’s
parents or guardians, and OSSE upon request.

130.2 A Licensee shall maintain and provide to OSSE
upon request, the following information for each cur-
rently enrolled child:

(a) Full name;

(b) Gender;

(c) Date of birth;

(d) Date of admission;

(e) Home address and telephone number;
(f) Full names of parent(s) or guardian(s);

(g) Business address(es) and contact information,
such as email address(es) and telephone num-
ber(s) of parent(s) or guardian(s);

(h) Designation of individuals authorized to re-
ceive the child at the end of each session;
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(1) Name and telephone number of individual to be
contacted in emergencies when the parents or
guardians are not available;

(G) Emergency Medical Treatment Authorization
form, as approved by OSSE, for emergency medi-
cal care, to be used only when the parent(s) or
guardian(s) cannot be reached;

(k) Language(s) spoken in the home;
(1) Race and ethnicity;

(m) Health information and records, as required
by this chapter;

(n) Written authorization(s) for the administration
of medication as required pursuant to this chapter,
if applicable;

(o) For children in out-of-school-time care:
(1) The name of the school the child attends;

(2) The name and number of a contact person
from that school; and

(3) If the child arrives at and leaves the Facility
alone, the days and times at which the child
should arrive and leave the Facility and the
mode(s) of transportation that the child uses to
travel to and from the Facility.

(p) A record of educational and developmental pro-
gress; and

(q) Admission agreement signed by the parent or
guardian at enrollment.
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130.3 If a child is no longer enrolled, the Licensee
shall include the date and reasons for the child’s with-
drawal, if available, in the child’s record. The child’s
complete record shall be retained by a Licensee for
three (3) years following the termination of the child’s
enrollment.

130.4 A Licensee shall maintain and provide to OSSE
upon request, for each enrolled child, the initial and
annual health record documentation and information,
including:

(a) Full name, gender, date of birth, and home ad-
dress of the child;

(b) Parent(s) or guardian(s) name(s), an emer-
gency phone number for the parent(s) or guard-
1an(s), the name and number of an emergency con-
tact if the parent(s) or guardian(s) are unavailable;

(c) Health insurance coverage and primary care
provider;

(d) Dates of most recent physical and oral health
examinations;

(e) Child's height and weight at the time of the
most recent physical health examination;

(f) Each licensed health care practitioner’s clinical
findings, health concerns, referrals, treatments,
and recommendations;

(g) Child’s significant health history, including al-
lergies, health conditions, communicable illnesses,
and restrictions;
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(h) Specific immunizations received by month,
day, and year;

(1) Results of tuberculosis exposure risk assess-
ment and Tuberculin Skin Test (T'ST) if indicated,
in accordance with American Association of Pedi-
atrics Guidelines for all children over six (6)
months of age;

(§) Results of lead exposure testing, if applicable;

(k) Identification of long-term medications and
special health care requirements or accommoda-
tions;

(I) Name, address, phone number, and signature of
the licensed examining health care practitioner;

(m) Description of developmental delays, impair-
ment(s), behavioral problems or other disabilities
to be considered in the child care setting;

(n) Specific diet restrictions, if applicable; and
(o) Special family considerations.

130.5 If a child is to be taken on regularly scheduled
outings, a Licensee shall maintain on file a written,
signed, and dated statement from each child’s par-
ent(s) or guardian(s) authorizing the Facility to take
the child on regularly scheduled outings, such as
walks or trips to a neighborhood playground, outside
the Facility. The authorization shall include the
child's name, and shall specify the mode of transpor-
tation, the anticipated frequency, and the destination
of each regular trip. This authorization shall not in-
clude field trips or outings that do not occur on a
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regular schedule. This written permission shall be
considered valid for all regularly scheduled outings,
as noted on the statement, until withdrawn by the
child’s parent(s) or guardian(s).

130.6 If the child is to be taken on a field trip that is
not classified as a regularly scheduled outing, a Licen-
see shall obtain a written authorization from the
child’s parent or guardian for the outing, which shall
include the information required in Subsection 130.5,
in addition to the estimated time of departure and ar-
rival.

130.7 A Licensee shall maintain and provide to OSSE
upon request, for each enrolled child, a record of any
suspensions or expulsions.

130.8 A Licensee shall maintain and upon request
provide to OSSE current records and information re-
lated to enrolled children including:

(a) A roster of enrolled children by age group;

(b) Daily sign-in and sign out attendance records
by names of children, including first name, last
name, and middle initial of each child;

(c) Daily schedule of activities; and

(d) Daily menu plan for feeding children, which
identifies foods actually served if the facility pro-
vides any meals or snacks to children.

130.9 A Licensee shall conform to applicable Federal
and District of Columbia laws and regulations pro-
tecting a child’s confidential information, shall keep
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all confidential records in a secured location with lim-
ited access, and shall not disclose information con-
cerning an individual child or the child’s parent(s) or
guardian(s) to persons other than the Facility staff or
government officials acting in the course of their du-
ties, unless the parent(s) or guardian(s) grant written
permission for the disclosure, or unless disclosure is
necessary in an emergency situation.

130.10 A Licensee shall inform the parent(s) or guard-
1an(s) of all enrolled children, in writing, of the Facil-
1ty’s policy regarding disclosure of information.

5-A DCMR § 131
RECORDKEEPING REQUIREMENTS: STAFF

131.1 A Licensee shall maintain in the form provided
by or approved by OSSE, at the Facility premises, and
provide to OSSE upon request, the following infor-
mation for each employee:

(a) The full name, gender, date of birth, home ad-
dress, home phone number, cell phone number,
and current photograph;

(b) Position title and job description;

(¢) Documentation and results of criminal and
background history checks conducted in accord-
ance with this chapter and with all other applica-
ble Federal and District of Columbia laws and reg-
ulations;

(d) The most recent resume provided by the em-
ployee, copies of letters of reference, and copies of
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required degrees, credentials, or official tran-
scripts demonstrating such attainment;

(e) Verification that the employee completed an
orientation reviewing the Facility’s policies and
procedures and the employee’s duties and respon-
sibilities;

(f) An ongoing record of professional development
and earned continuing education units;

(g) Evidence of completion or certification of all
health and safety training requirements set forth
in Section 139 (Staff Member Requirements: Pro-
fessional Development); and

(h) Date of appointment to, or withdrawal from,
any position at the Facility.

131.2 If an employee withdraws or is terminated by
the Licensee, the Licensee shall include the date and
reasons for the employee’s withdrawal or termination
in the employee’s record. The Licensee shall retain
employee’s complete record shall be retained for three
(3) years following the departure of the employee.

131.3 [RESERVED]

131.4 A Licensee shall maintain in the form provided
by or approved by OSSE, at the Facility premises, and
provide to OSSE upon request, the following infor-
mation for each volunteer whose activities involve the
care or supervision of children at a Facility or unsu-
pervised access to children who are cared for or super-
vised at a Facility:



169a
Appendix D

(a) The full name, gender, date of birth, home ad-
dress, home phone number, cell phone number,
and current photograph;

(b) Position title and job description or responsibil-
1ties; and

(¢) Documentation and results of criminal and
background history checks conducted in accord-
ance with this chapter, and with all other applica-
ble Federal and District of Columbia laws and reg-
ulations.

131.5 A Licensee shall maintain in the form provided
by or approved by OSSE, and provide to OSSE upon
request, a record for each staff member, including
paid employees and volunteers whose activities in-
volve the care or supervision of children at a Facility
or unsupervised access to children who are cared for
or supervised at a Facility, which shall include the fol-
lowing:

(a) Documentation of a pre-employment physical
examination by a licensed health care practitioner,
conducted not more than twelve (12) months prior
to the start of employment or volunteer work;

(b) Documentation of an annual physical examina-
tion by a licensed health care practitioner;

(c) Written and signed documentation from the ex-
amining licensed health care practitioner, at the
time of his or her examination, that the staff mem-
ber or volunteer was free from tuberculosis and ap-

parent communicable diseases as defined in 22-B
DCMR § 201.
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(d) Written and signed documentation from the ex-
amining licensed health care practitioner that the
staff member or volunteer, if noted to have an
identified medical problem, is capable of fulfilling
the essential functions of caring for children in a
licensed Child Development Facility;

(e) Current health insurance information; and

(f) The names and phone numbers of the staff
member’s primary licensed health care practi-
tioner and of an emergency contact person.

5-A DCMR § 132
SUITABILITY FOR EMPLOYMENT

132.1 A Licensee shall maintain a qualified work-
force comprised of individuals who are committed to
promoting and ensuring the health, safety, and wel-
fare of the children in their care.

132.2 The suitability of a current or prospective staff
member of a Licensee shall be assessed through com-
pletion of:

(a) Criminal background check that includes:

(1) A Federal Bureau of Investigation finger-
print check using Next Generation Identifica-
tion;

(2) A search of the National Crime Information
Center's National Sex Offender Registry; and

(3) A search of the following registries, reposi-
tories, or databases in the State (which, for the
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purpose of this section, includes the District of
Columbia) where the child care staff member
resides and each State where such staff mem-
ber resided during the preceding five years:

(A) State criminal registry or repository, with
the use of fingerprints being required in the
State where the staff member resides, and op-
tional in other States;

(B) State sex offender registry or repository;
and

(C) State-based child abuse and neglect regis-
try and database;

(b) A drug and alcohol testing program consistent
with this chapter and Section 2032(a) of CYSHA
(D.C. Law 15-353; D.C. Official Code § 1-
620.32(a)); and

(c) Traffic records check through the District of Co-
lumbia Department of Motor Vehicles, if a current
or prospective staff member will also be required
to drive a motor vehicle to transport children in
the course of performing his or her duties.

132.3 Compliance with other District and federal
rules specifically applicable to employees of a child de-
velopment facility.

132.4 An applicant for employment or a volunteer po-
sition with any covered child or youth services pro-
vider who intentionally provides false or misleading
information that is material to the application in the
course of applying for the position, or who
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intentionally provides false or misleading information
that i1s material to his or her continued employment
or service, shall be subject to prosecution pursuant to
the District of Columbia Theft and White Collar
Crimes Act of 1982, effective December 1, 1982 (D.C.
Law 4-164; D.C. Official Code § 22-2405).

5-A DCMR § 133
SUITABILITY FOR EMPLOYMENT:
CRIMINAL BACKGROUND CHECKS

133.1 Each Licensee shall comply with the require-
ments set forth in this Sections 133 and 135 related
to criminal background checks for any individual:

(a) Who i1s employed by a Facility for compensa-
tion, including a contract employee or self-em-
ployed individual; or

(b) Whose activities involve the care or supervision
of children at a Facility or unsupervised access to
children who are cared for or supervised at a Fa-
cility.

133.2 For the purposes of this section, any individual
residing in a Child Development Home or Expanded
Home who is eighteen (18) years of age or older is con-
sidered to be a staff member.

133.3 A Licensee shall submit a request for criminal
background checks of current and prospective staff
members to OSSE:

(a) Prior to the date an individual becomes a staff
member of the provider; and
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(b) Not less than once during each three (3) year
period for any currently employed staff member.

133.4 OSSE shall make a good faith effort to provide
notification of the results of the criminal background
reports to the Facility and the current or prospective
staff member within forty-five (45) days of the date
the Facility submitted the request the criminal back-
ground check.

133.5 Once a Licensee has submitted a request for a
prospective staff member’s criminal background
check, a prospective staff member may begin to work
for the Facility if the prospective staff member is su-
pervised at all times by an individual who, within the
three (3) year period before the date of the Facility’s
request, received a qualifying background check re-
sult.

133.6 A Licensee is not required to submit a request
for criminal background check of a staff member if:

(a) The staff member received a background check
that meets the requirements in Subsection
132.3(a):

(1) Within three (3) years of the first day of
employment at the current Facility; and

(2) While employed by or seeking employ-
ment at another Facility (for the purposes of
this Subsection, the “first Facility”) within the
District;
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(b) OSSE provided the first Facility a qualifying
background check result, consistent with this
chapter, for the staff member; and

(c) The staff member is employed by a Facility
within the District, or has been separated from
employment from the first Facility for a period of
not more than one hundred and eighty (180) con-
secutive days before the date on which the staff
member begins working at the current Facility.

133.7 Unless otherwise provided by law, prospective
or current staff members shall provide a Facility and
OSSE with all information necessary to enable the
Facility and OSSE to promptly obtain the results of
the criminal background checks including:

(a) A complete set of qualified, legible fingerprints
in a format approved by the Federal Bureau of In-
vestigations;

(b) Any additional identification that is required,
including but not limited to the name, social secu-
rity number, birth date, and gender of the appli-
cant, employee, or volunteer; and

(c) A signed affirmation stating whether or not the
staff member has been convicted of a crime, has
pleaded nolo contendere, is on probation before
judgment or placement of a case upon a stet
docket, or has been found not guilty by reason of
insanity, for any sexual offenses or intra-family of-
fenses in the District of Columbia or their equiva-
lent in any other state or territory, or for any of the
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following felony offenses or their equivalent in an-
other state or territory:

(1) Murder, as described in Section 1111 of Ti-
tle 18, United States Code;

(2) Child abuse or neglect;

(3) A crime against children, including child
pornography;

(4) Spousal or domestic abuse;

(5) A crime involving rape or sexual assault;
(6) Kidnapping;

(7) Arson;

(8) Physical assault or battery; or

(9) A drug-related offense committed during
the preceding five (5) years; or

(10) Has been convicted of a violent misde-
meanor committed as an adult against a child,
including the following crimes: child abuse,
child endangerment, sexual assault, or of a
misdemeanor involving child pornography.

133.8 OSSE shall review the results of the criminal
background and child protection register checks to de-
termine the suitability of the individual.

133.9 A prospective or current staff member shall be
ineligible for employment with a Facility, if such indi-
vidual:
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(a) Refuses to consent to the criminal background
check described in Subsection 132.2(a);

(b) Knowingly makes a materially false statement
in connection with such criminal background
check;

(c) Is registered, or is required to be registered, on
a State sex offender registry or repository or the
National Sex Offender Registry;

(d) Is registered, or is required to be registered, on
a State child protection registry or repository; or

(e) Has been convicted of any of the following felo-
nies:

(1) Murder, as described in Section 1111 of Ti-
tle 18, United States Code;

(2) Child abuse or neglect;

(3) A crime against children, including child
pornography;

(4) Spousal abuse;

(5) A crime involving rape or sexual assault;
(6) Kidnapping;

(7) Arson;

(8) Physical assault or battery; or

(9) Subject to Subsection 133.10, a drug-related
offense committed during the preceding five (5)
years; or
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(f) Has been convicted of a violent misdemeanor
committed as an adult against a child, including
the following crimes: child abuse, child endanger-
ment, sexual assault, or of a misdemeanor involv-
ing child pornography.

133.10 A prospective or current staff member may be
ineligible for employment with a Facility, if OSSE de-
termines that such individual poses a present danger
to children or youth or if an individual’s prior convic-
tion for crimes impact the fitness of the individual to
provide care for and have responsibility for the safety
and welfare of children. In making this determina-
tion, the following factors shall be considered:

(a) The specific duties and responsibilities of the
applicant;

(b) The impact or likelihood of an impact, if any,
that the criminal offense for which the person was
previously convicted will have on his or her fitness
or ability to perform one or more of such duties or
responsibilities;

(c) The length of time that has elapsed since the
occurrence of the criminal offense;

(d) The age of the person at the time of the crimi-
nal offense;

(e) The frequency and seriousness of any criminal
offense(s);

(f) Any information produced by the applicant, or
produced on his or her behalf, regarding his or her
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rehabilitation and good conduct since the occur-
rence of the criminal offense; and

(g) Any applicable public policy encouraging em-
ployment of ex-offenders provided that:

(1) A Licensee shall not employ or permit to
serve as a volunteer an applicant who has been
convicted of, has pleaded nolo contendere to, is
on probation before judgment, or placed on a
case on the stet docket because of, or has been
found not guilty by reason of insanity, for any
sexual offenses including but not limited to
those involving a minor, child abuse, or child
neglect; and

(2) If an application for employment or volun-
teering is denied because there is evidence that
the applicant presents a danger to children or
youth, the Licensee shall inform the applicant
in writing.

5-A DCMR § 134
SUITABILITY FOR EMPLOYMENT:
TRAFFIC RECORDS CHECK

134.1 A current or prospective staff member who will
also be required to drive a motor vehicle to transport
children in the course of performing his or her duties
shall provide a Facility with all of the information
that will allow the Facility to obtain the results of the
traffic record check.



179a
Appendix D

134.2 A Licensee shall submit a request for a traffic
records check to OSSE, in the form and manner pro-
vided by OSSE.

5-A DCMR § 135
SUITABILITY FOR EMPLOYMENT:
RESULTS AND APPEALS

135.1 All records of criminal background checks and
child protection register checks shall be confidential
and are for the exclusive use of determining suitabil-
1ty for employment or volunteer opportunities under
this chapter. This information shall be maintained by
the Facility in a secured location with limited access,
and the information shall not be released or otherwise
disclosed to any person except when:

(a) Required as one component of an application
for employment or volunteer position with any cov-
ered child or youth services provider under this
chapter;

(b) Requested by OSSE, or its designee, during an
official inspection or investigation;

(c) Ordered by a court or administrative adjudica-
tory body by subpoena or otherwise;

(d) Authorized by the written consent of the person
being investigated; or

(e) Utilized for a corrective, adverse, or adminis-
trative action in a personnel proceeding.

135.2 Any individual who discloses confidential rec-
ords in violation of Section 208 of CYSHA, D.C.
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Official Code § 4-1501.08, is subject to criminal pen-
alties including a fine of no more than one thousand
dollars ($1,000), imprisonment for not more than one
hundred and eighty (180) days, or both.

135.3 OSSE shall provide the results of the criminal
background check to the Facility, in a written state-
ment that indicates whether the current or prospec-
tive staff member is eligible or ineligible for employ-
ment, without revealing any disqualifying infor-
mation regarding the individuals.

135.4 OSSE shall provide a written Notice of Ineligi-
bility for Employment with the results of the criminal
background check to the current or prospective staff
member, if OSSE has determined the current or pro-
spective staff member is ineligible for employment
with a Facility due to the background check.

135.5 The Notice of Ineligibility for Employment
shall:

(a) Include information related to each disqualify-
ing crime; and

(b) Provide that the staff member may request a
hearing challenging the accuracy or completeness
of the information in the reports within thirty (30)
days after receipt of the Notice. If no request for a
hearing is made, the Notice of Ineligibility for Em-
ployment shall be final.

135.6 A current or prospective staff member may file
a request for review of an OSSE’s Notice of Ineligibil-
ity for Employment with Commission on Human
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Rights not later than thirty (30) days after the date
the written notification of the Notice of Ineligibility
for Employment is issued. If a request for review is
not received within a timely manner, and no correc-
tive actions are confirmed to have been taken, the No-
tice of Ineligibility for Employment shall become the
final administrative decision of the agency.

5-A DCMR § 136

SUITABILITY FOR EMPLOYMENT:

REQUIRED DRUG AND ALCOHOL
TESTING PROGRAM

136.1 A staff member shall only consume prescrip-
tion medication while providing direct care to chil-
dren in the Facility according to the directions pro-
vided and in the manner prescribed by the licensed
health care practitioner. However, a staff member
shall not consume prescription medication while
providing direct care to children in the Facility, if the
prescription medication may impair the staff mem-
ber’s ability to perform his or her duties or impact the
health and safety of the children in the staff member’s
care.

136.2 A Licensee shall conform to the requirements,
set forth in this chapter pursuant to Sections 2031 et
seq. of CYSHA (D.C. Law 15-353; D.C. Official Code
§§ 1-620.31 et seq.), related to the required drug and
alcohol testing program for any staff member:

(a) Who 1s employed by a Facility for compensa-
tion, including a contract employee or self-em-
ployed individual,
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(b) Who has direct contact with children;

(c) Who 1s entrusted with the direct care and cus-
tody of children; and

(d) Whose performance of duties in the normal
course of employment may affect the health, wel-
fare, or safety of children.

136.3 A Licensee shall establish mandatory drug and
alcohol testing policies and procedures that provide
the following:

(a) All testing programs shall conduct tests:
(1) Prior to employment;

(2) Upon an employee’s reasonable suspicion
referral;

(3) Post-accident, as soon as reasonably possi-
ble after the accident; and

(4) [RESERVED)].

(b) A Licensee shall notify all staff members who
meet the requirements in Subsection 136.2 at least
thirty (30) days in advance of implementing the
Program:;

(c) The drug and alcohol testing policy shall inform
staff members who meet the requirements in Sub-
section 136.2 of all of the following:

(a) Which staff members will be tested;

(b) Circumstances under which an employee
will be tested;
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(¢) The methodology to be used for testing; and
(d) The consequences of a positive test result.
(d) [RESERVED].;

(e) Any employee testing positive shall be consid-
ered ineligible to work with children until they
have successfully completed a drug and/or alcohol
treatment program and the Facility has provided
evidence that the employee has completed all re-
quirements related to the program and return to
duty testing;

(f) All testing programs shall test for the following
drugs:

(1) Marijuana;

(2) Cocaine;

(3) Opiates — opium and codeine derivatives;
(4) Amphetamines and methamphetamines;
(5) Phencyclidine — PCP;

(6) Synthetic drugs; and

(7) Alcohol.

(g) Although alcohol is a legal substance, the con-
sumption of alcohol is prohibited in the perfor-
mance of safety-sensitive functions under the fol-
lowing circumstances:

(1) Concentration: Performing safety-sensitive
functions  while  having an  alcohol
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concentration of 0.04 or greater, as indicated by
an alcohol breath test;

(2) On-duty Use: The consumption of any bev-
erage, mixture, or preparation (including any
medication) containing alcohol. This includes
the possession of medicines containing alcohol,
prescription drugs, or over-the counter drugs,
unless the packaging seal is unbroken or di-
rectly prescribed to owner; and

(3) Pre-Duty Use: Consuming alcohol within
four (4) hours prior to performing safety-sensi-
tive functions.

(h) Any unauthorized use of controlled-substances
by safety-sensitive employees is prohibited;

(1) All safety-sensitive employees are required to
report any medical use of controlled substances. A
controlled substance includes any prescribed drug
that will impair or present a risk; and

(G) No safety-sensitive employee shall refuse to
submit to a required drug or alcohol test. An em-
ployee who refuses to submit to a drug or alcohol
test shall not be allowed to perform any safety-sen-
sitive functions and shall be subject to immediate
termination of employment.

136.4 A staff member shall sign an acknowledgement
that he or she received the written policy as specified
in Subsection 136.3 of this section. A legal guardian's
signature is needed if the appointee or employee is
less than eighteen (18) years of age.
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136.5 A Licensee shall contract with a professional
testing vendor or vendors to conduct drug and alcohol
testing pursuant to this chapter and District of Co-
lumbia laws and regulations. The vendor or vendors
shall ensure quality control, chain-of-custody for sam-
ples, reliable collection and testing procedures, and
any other safeguards needed to guarantee accurate
and fair testing.

136.6 The vendor or vendors selected to conduct the
testing shall be certified by the United States Depart-
ment of Health and Human Services (HHS) to per-
form job-related drug and alcohol forensic testing.

136.7 The vendor(s) selected to conduct the testing
shall conduct the alcohol and drug testing at a loca-
tion designated by the program administrator for
such purposes.

136.8 In general, testing for drugs shall be conducted
by urine sample from the individual being tested.

136.9 Testing for alcohol use shall be conducted uti-
lizing an evidentiary breath-testing device or EBT,
commonly referred to as a "breathalyzer."

136.10 In the case of drug testing, the vendor(s) shall
split each sample and ensure that the laboratory per-
forms enzyme-multiplied-immunoassay technique
(EMIT) test on one (1) sample and store the split of
that sample. A positive EMIT test shall be confirmed
by the vendor(s) using the gas chromatography/mass
spectrometry (GCMS) methodology.
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136.11 A Licensee shall notify, in writing, any appoin-
tee or employee found to have a confirmed positive
drug test result. The appointee or employee may then
authorize that the stored sample be sent to another
HHS-certified laboratory of his or her choice, at his or
her expense, for a confirmation, using the GCMS test-
ing methodology.

136.12 All drug and alcohol testing shall follow the
same procedures set forth in this section. In the case
of a reasonable suspicion referral or a post-accident
and incident test, the Licensee, or a designee of the
Licensee, shall escort the employee to the designated
test site for specimen collection as needed.

136.13 In the event that an individual requires medi-
cal care following an accident or incident, medical
care shall not be delayed for the purpose of testing. In
such cases, drug and alcohol testing may be conducted
by a blood test.

136.14 A blood, breath, or urine test conducted in ac-
cordance with this section shall be deemed positive if
the test yields a result that the appointee's or employ-
ee's alcohol content was either .04 grams or more per
210 liters of breath, .04 grams or more per 100 milli-
liters of blood, or .05 grams or more per 100 milliliters
of urine.

136.15 A pre-employment, reasonable suspicion or
post-accident or incident drug or alcohol test shall be
conducted as set forth in Subsections 136.5 to 136.14.
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136.16 Pre-employment drug and alcohol testing shall
be conducted after a conditional offer of employment
1s made, but before the appointee's effective date of
appointment.

136.17 A reasonable suspicion referral may be based
on direct observation of drug use or possession, phys-
ical symptoms of being under the influence of drugs,
symptoms suggesting alcohol intoxication, a pattern
of erratic behavior, or any other reliable indicators.
There may be reasonable suspicion under the follow-
ing conditions:

(a) The employee is witnessed using a drug or al-
cohol while on duty;

(b) The employee displays physical symptoms con-
sistent with drug or alcohol usage;

(c) The employee engages in erratic or atypical be-
havior of a type that is consistent with drug or al-
cohol usage; or

(d) There are other articulable circumstances
which would lead a reasonable person to believe
that the employee is under the influence of a drug
or alcohol.

136.18 A staff member shall be subject to post-acci-
dent or incident testing when they are involved in ac-
cidents or incidents under the following conditions:

(a) The staff member is involved in an on-the-job
accident or incident that result in injury or loss of
human life;
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(b) The employee i1s involved in an accident in
which one (1) or more motor vehicle(s) (either Dis-
trict government or private) incurs disabling dam-
age, requiring the motor vehicle to be transported
away from the scene by a tow truck or other motor
vehicle;

(c) Anyone receives bodily injury requiring imme-
diate medical attention away from the scene;

(d) The staff member, while operating a vehicle or
other equipment while performing any function
while on duty or assisting in the operation or func-
tions of the Facility where he or she works, re-
ceives a citation under District of Columbia or an-
other law for a moving traffic violation arising
from the incident;

(e) There are reasonable grounds to believe the
employee has been operating or in physical control
of a motor vehicle within the District of Columbia
while that employee's breath contains .04 percent
or more, by weight, of alcohol, or while under the
influence of an intoxicating liquor or any drug or
combination thereof;

(f) The actions of the employee cannot reasonably
be discounted as a contributing factor, using the
best information available at the time of the deci-
sion; or

(2) The employee is involved in an on-the-job acci-
dent or incident that seriously damages machin-
ery, equipment, or other property.

136.19 [RESERVED].
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136.20 [RESERVED].

136.21 Caregivers and staff members of a licensed
Child Development Home or Expanded Home shall
participate in a drug and alcohol testing program es-
tablished and administered by OSSE. Any Caregiver
of a Child Development Home or Primary Caregiver
of an Expanded Home who tests positive shall be im-
mediately required to terminate the operation of his
or her Facility and surrender his or her license.

136.22 [RESERVED].

5-A DCMR § 137
STAFF MEMBER REQUIREMENTS:
GENERAL PROVISIONS

137.1 A Licensee’s staff members shall complete a
physical examination by a licensed health care prac-
titioner at least annually, and obtain written and
signed documentation from the examining practi-
tioner that at the time of the examination, the staff
member at the time of the examination, the staff
member was free of tuberculosis and other communi-
cable diseases, and is physically capable of caring for
children.

137.2 Except where the requirements in Subsection
137.3 are satisfied, each staff member shall be physi-
cally capable of caring for children, which includes but
not limited to a staff member being able to:

(a) Lift at least forty pounds (401bs);
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(b) Perform all activities with children for ex-
tended periods of time;

(c) Be outdoors for regular, prolonged activities.

137.3 If a staff member is unable to conform to the
requirements in Subsection 137.2, the Licensee shall
ensure that a sufficient number of staff members, who
are able to conform to the requirements in Subsection
137.2, are present on the Facility premises in order to
ensure adequate care and supervision of enrolled chil-
dren.

137.4 [Expired]

137.5 A Licensee shall maintain, and update at least
annually, a record of COVID-19 immunization for
each of its staff members, which shall consist of a
written certification of COVID-19 immunization or a
written determination, with supporting documenta-
tion, that the Licensee granted the staff member an
exemption from COVID-19 immunization based on
one of the following reasons:

(a) the staff member objected, in good faith and in
writing pursuant to procedures established by
OSSE, that the vaccination would violate his or
her sincerely held religious beliefs; or

(b) the staff member's private physician, or his or
her representative, or the Department of Health
has provided written certification that COVID-19
vaccination is medically inadvisable for the staff
member.
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5-A DCMR § 138
STAFF MEMBER REQUIREMENTS:
AIDES AND VOLUNTEERS

138.1 Each aide or volunteer at a licensed Facility
shall work under the direct supervision of a Care-
giver, Associate Caregiver, Teacher, Assistant
Teacher, Group Leader, Assistant Group Leader, or
Center Director at all times.

138.2 The duties of each aide or volunteer at a li-
censed Facility shall include the following:

(a) Assist the Caregiver, Associate Caregiver,
Teacher, Assistant Teacher, Group Leader, Assis-
tant Group Leader, or Center Director as directed;

(b) Provide supervision and appropriate care to the
children in his or her assigned class or group, un-
der the direct supervision of a Caregiver, Associate
Caregiver, Teacher, Assistant Teacher, Group
Leader, Assistant Group Leader, or Center Direc-
tor; and

(c) Participate in on-going in-service training and
continuing education requirements, as required.

138.3 A Licensee shall ensure that no aide or volun-
teer has sole responsibility for a group or classroom,
or for the Facility, at any time.

138.4 Aides and volunteers who meet the standard in
Subsection 133.1 are subject to the criminal back-
ground and child protection register checks as re-
quired in Subsection 132.2(a) and Section 133. A
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volunteer may use the same criminal background
check for a period of two (2) years. Licensee shall
maintain, and provide to OSSE upon request, docu-
mentation of criminal background and child protec-
tion register checks of aides and volunteers.

138.5 Aides and volunteers under the age of eighteen
(18) who have been charged with, convicted, or adju-
dicated of a criminal offense, which would prohibit the
employment of a person over the age of eighteen (18),
shall not serve at a Facility.

138.6 A Licensee shall ensure that aides and volun-
teers under the age of eighteen (18) provide a state-
ment from the Family Court Division of the D.C. Su-
perior Court, or a court of competent jurisdiction, that
the aide or volunteer does not have a juvenile record.
If the aide or volunteer has a juvenile record, the aide
or volunteer may choose to reveal the nature of the
offense in order to document that the offense is not an
offense which would prohibit the employment of a per-
son over the age of eighteen (18).

138.7 No more than two (2) volunteers may serve
within a classroom or with a group at one time unless
otherwise required in order to satisfy a child’s IFSP
or IEP, and provided that for the purpose of this sub-
section, a parent or guardian serving within his or her
child’s classroom or with his or her group shall not be
counted as a volunteer.

138.8 A Licensee shall require all volunteers who are
not provided unsupervised access to children who are
cared for or supervised at a Facility and chaperones
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sign an attestation that the volunteer or chaperone is
not on the Child Protection Register, that the volun-
teer or chaperone will submit to a criminal back-
ground check if requested, and that volunteer or chap-
erone will not remove children in their charge from
the sight and hearing of a Facility staff member at all
times.

138.9 Aides, volunteers, and chaperones are prohib-
ited from administering any form of discipline, as de-
fined in this chapter.

5-A DCMR § 139
STAFF MEMBER REQUIREMENTS:
PROFESSIONAL DEVELOPMENT

139.1 Each paid employee of a Licensee serving in-
fants, toddlers, and/or preschoolers whose duties or
responsibilities include the care of enrolled children
shall participate in ongoing professional develop-
ment, which shall include:

(a) Registration with and participation in OSSE’s
professional development information system:;

(b) Pre-service and orientation training in health
and safety standards, as detailed in this section;

(¢) Annual training to maintain and update the
employee’s knowledge of health and safety stand-
ards; and

(d) Annual professional development that:
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(1) Incorporates the knowledge and application
of the District’s early learning and develop-
mental guidelines;

(2) Promotes the social, emotional, physical,
and cognitive development of children; and

(3) Improves the knowledge and skills of direc-
tors, teachers, and caregivers in working with
children and their families.

139.2 Within thirty (30) calendar days of date of hire,
each staff member shall receive pre-service training
in the health and safety standards of licensed Child
Development Facilities in the District of Columbia
that, at a minimum, shall include:

(a) Child abuse and neglect, prevention, detection
and reporting;

(b) Emergency preparation and response planning
for emergencies resulting from a natural disaster
or a human-caused event;

(c) Prevention of sudden infant death syndrome
and use of safe sleep practices, as applicable;

(d) Prevention of shaken baby syndrome and abu-
sive head trauma, as applicable; and

(e) First aid and CPR.

139.3 Within ninety (90) calendar days of date of hire,
each staff member shall receive orientation training
in the additional health and safety standards of li-
censed Child Development Facilities in the District of
Columbia that, at a minimum, shall include:
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(a) Developmentally appropriate programming for
infants, toddlers, preschool, and/or school-age chil-
dren, as applicable;

(b) Prevention and control of infectious diseases,
including immunization;

(¢) Administration of medication, consistent with
standards for parental or guardian consent;

(d) Prevention of and response to emergencies due
to food and allergic reactions;

(e) Building and physical premises safety, includ-
ing identification of and protection from hazards
that can cause bodily injury such as electrical haz-
ards, bodies of water, and vehicular traffic; and

(f) Poison prevention, including the handling and
storage of hazardous materials and the appropri-
ate disposal of bio contaminants.

139.4 The following critical health and safety training
must be completed before staff members are allowed
to care for children unsupervised:

(a) Prevention of sudden infant death syndrome
and use of safe sleep practices, as applicable;

(b) Prevention of shaken baby syndrome and abu-
sive head trauma, as applicable;

(c) First aid and CPR;

(d) Poison prevention, including the handling and
storage of hazardous materials and the appropri-
ate disposal of bio contaminants; and
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(e) Prevention and control of infectious diseases,
including immunization.

139.5 All staff members responsible for transporting
children shall receive additional orientation training
in the following areas prior to assuming their trans-
portation duties:

(a) Transportation regulations, including the mod-
eling of how to properly conduct a vehicle passen-
ger check and demonstration by staff to director on
how to conduct a vehicle passenger check;

(b) Proper use of child safety restraints required
by District law;

(¢c) Proper loading, unloading, and monitoring of
children;

(d) Location of first aid supplies; and

(e) Emergency procedures for the vehicle, includ-
ing actions to be taken in the event of accidents or
breakdowns.

139.6 Each paid employee of a Facility serving in-
fants, toddlers, and/or preschoolers whose duties or
responsibilities include the care of enrolled children
shall participate in annual professional development,
including annual training that maintains and up-
dates the health and safety standards, as follows:

(a) Child Development Center staff shall partici-
pate in at least twenty-one (21) hours of profes-
sional development annually;
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(b) Child Development Home Caregivers and staff
shall participate in at least twelve (12) hours of
professional development annually; and

(c) Expanded Home Caregivers and staff shall
participate in at least fifteen (15) hours of profes-
sional development annually.

139.7 Annual training that maintains and updates
the health and safety standards shall include:

(a) Child abuse and neglect, prevention, detection
and reporting;

(b) Emergency preparation and response planning
for emergencies resulting from a natural disaster
or a human-caused event;

(c) Prevention of sudden infant death syndrome
and use of safe sleep practices;

(d) Prevention of shaken baby syndrome and abu-
sive head trauma;

(e) First aid and CPR,;

(f) Prevention and control of infectious diseases,
including immunization;

(g2) Administration of medication, consistent with
standards for parental or guardian consent;

(h) Prevention of and response to emergencies due
to food and allergic reactions;

(1) Building and physical premises safety, includ-
ing identification of and protection from hazards
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that can cause bodily injury such as electrical haz-
ards, bodies of water, and vehicular traffic;

() Handling and storage of hazardous materials
and the appropriate disposal of bio contaminants;
and

(k) Identifying, approaching and referring stu-
dents showing signs of psychological distress to
appropriate support services pursuant to Section
115b of the Department of Mental Health Estab-
lishment Amendment Act of 2001, effective De-
cember 18, 2001 (D.C. Law 14-56; D.C. Official
Code § 7-1131.17).

139.8 Annual professional development, beyond the
health and safety standards, may include:

(a) Developmentally appropriate programming for
infants, toddlers, preschool, and/or school-age chil-
dren, as applicable;

(b) Developmentally appropriate methods of posi-
tive behavior intervention and support;

(c) Inclusion of children with special needs, includ-
ing the Americans with Disabilities Act and the
Individuals with Disabilities Education Act; and

(d) Communication and collaboration with par-
ents, guardians, and families;

(e) Community health and social services re-
sources for children and families;

() Planning developmentally appropriate pro-
grams and activities for children and families;
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(2) Enhancing self-regulation and self-esteem in
children;

(h) Montessori curriculum, pedagogy, classroom
management and other topics specific to the Mon-
tessori program, if applicable;

(1) Basic or advanced business practices; and
() Any other area as determined by OSSE.

139.9 Each staff member may receive the required
pre-service training, orientation training, and profes-
sional development in a variety of settings, including
but not limited to seminars, in person or online
courses, workshops, conferences, or association meet-
ings:

(a) Conducted by an OSSE approved trainer or
training organization through OSSE’s Trainer Ap-
proval Program, or any similar program estab-
lished by OSSE; or

(b) Conducted by institution accredited by the U.S.
Department of Education or the Council for
Higher Education Accreditation.

139.10 Licensee shall maintain, and make available
for inspection by OSSE upon request, adequate docu-
mentation of each staff member’s completion of the re-
quired pre-service training, orientation training, and
professional development. Acceptable documentation
shall include one (1) or more of the following:
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(a) A transcript from an institution accredited by
the U.S. Department of Education or the Council
for Higher Education Accreditation;

(b) Certification of participation from a training
source approved by OSSE;

(c) Written documentation verifying completion of
training in First Aid for children, Cardiopulmo-
nary Resuscitation (CPR) for children, or common
childhood illnesses, from acceptable sponsoring
entities, including the American Red Cross, the
American Heart Association, the National Safety
Council, and other similarly recognized organiza-
tions; or

(d) A signed and dated statement from the trainer,
on a form approved by OSSE, verifying the staff
member’s participation in a training program con-
ducted by a trainer licensed, certified, or otherwise
approved by OSSE.

139.11 A private, parochial, or independent school is
exempt from complying with the requirements of Sec-
tions 139.1(d), 139.5, and 139.8, if the school:

(a) Is an elementary/secondary educational pro-
gram, as defined in this chapter;

(b) Cares for infants and toddlers on the same
premises as the instructional program offered to
school-age children;

(c) Is accredited by a nationally recognized accred-
iting body or other body satisfying similar stand-
ards as approved by OSSE; and
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(d) Does not offer subsidized child care.
139.12 [RESERVED].

5-A DCMR § 140
GENERAL DAILY PROGRAM ACTIVITIES
AND CURRICULUM

140.1 [RESERVED)].

140.2 A Licensee shall establish a written planned
program of activities that includes time each day for
both indoor and outdoor play, suitable to the ages and
stages of development of enrolled children at the Fa-
cility. The daily program shall be designed to:

(a) Motivate and stimulate each child’s cognitive,
physical, social, emotional, creative, and language
development;

(b) Contain sufficient continuity and flexibility to
meet the needs of each child, as well as the needs
of the group;

(c) Provide a balance of active and quiet learning
through play;

(d) Provide both structured and unstructured
times, and both Teacher or Caregiver directed and
child-initiated experiences; and

(e) Provide periods of rest appropriate to the age
and developmental need of each child, including
specific designated times for rest each day.
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140.3 A Licensee shall develop a written activity plan
for each group of children that implements the sched-
uled program of activities.

140.4 A copy of the written activity plan for each age
group shall be furnished by the Facility to OSSE upon
request.

140.5 A private, parochial, or independent school is
exempt from complying with the requirements of this
section, if the school:

(a) Is an elementary/secondary educational pro-
gram, as defined in this chapter;

(b) Cares for infants and toddlers on the same
premises as the instructional program offered to
school-age children;

(c) Is accredited by a nationally recognized accred-
iting body or other body satisfying similar stand-
ards as approved by OSSE; and

(d) Does not offer subsidized child care.

5-A DCMR § 141
POSITIVE BEHAVIOR SUPPORT

141.1 A Licensee shall inform staff, volunteers, par-
ents, and children of the Facility’s behavioral expec-
tations for children.

141.2 A Licensee shall use positive methods of child
guidance that meet the individual needs of each child
and encourage self-control, self-direction, self-esteem
and cooperation.



203a
Appendix D

141.3 A Licensee shall apply rules, expectations and
limits consistently for all children and in a manner
consistent with a child’s developmental ability.

141.4 Positive behavior support or discipline shall
not include any of the following methods of discipline
and the use of any of them by the Licensee, and the
staff members, is prohibited:

(a) Physical harm, including but not limited to,
punching, pinching, shaking, shoving, pushing,
spanking, striking, kicking, biting, yanking, stran-
gling, kneeing, poking, or plucking;

(b) Fear, shaming, intimidation, or humiliation;
(c) Derogatory remarks or profane language;

(d) Confinement in a locked room or an enclosed
area where a child cannot be seen or supervised by
Facility staff;

(e) Force feeding against a child’s will;

() Withholding of food, water, rest, toilet use, out-
door activities, or outdoor play; or

(g) Physical or chemical restraints.

141.5 Separation from other children or planned pro-
gram activities when used as behavior management
or discipline shall be brief in duration and shall be ap-
propriate to the child’s age and developmental level
and to the circumstances necessitating the discipline.
A separated child shall remain in the same room as a
supervising staff member.
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141.6 Authority to manage behavior or discipline
shall never be delegated to another child.

5-A DCMR § 142
HEALTH, SAFETY AND WELFARE:
GENERAL REQUIREMENTS

142.1 A Licensee shall comply with requirements set
forth in this chapter, as appropriate to the age of chil-
dren served by the Facility and the Facility setting.

142.2 A Licensee shall conform, to the extent practi-
cable, to the National Health and Safety Performance
Standards to ensure the safety and welfare of children
and the cleanliness and sanitary conditions of the Fa-
cility.

142.3 A Licensee shall ensure that all tobacco prod-
ucts that may be present at the Facility remain out of
the reach of enrolled children at all times.

142.4 A Licensee shall ensure that no person, includ-
ing staff, residents, and visitors to the Facility,
smokes or uses tobacco products at the Facility when
enrolled children are present.

142.5 When children are in the care of the Facility,
either on the premises or off-site, no staff member,
resident, or visitor shall be under the influence of, or
consume, alcoholic beverages, illegal drugs, or legal
drugs that cause impairment.
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142.6 A Licensee shall ensure that no illegal sub-
stances or drugs, including marijuana, are on the Fa-
cility’s premises.

142.7 A Licensee shall ensure that no firearms or
other weapons are on the Facility’s premises, with the
exception of those licensed and appropriately in the
possession and control of armed security guards au-
thorized to protect the Facility premises.

142.8 A Licensee shall ensure that all appliances,
sharp utensils, and other dangerous devices are kept
inaccessible to children at all times.

5-A DCMR § 143
HEALTH, SAFETY AND WELFARE:
SUPPORTING HEALTHY CHILD DEVELOP-
MENT,

143.1 A licensed Child Development Facility (“Licen-
see”) serving children in a full-day program shall en-
sure that each child, including infants, toddlers, and
preschoolers, has a minimum of two (2) hours of active
playtime each day, including a minimum of forty-five
(45) minutes of outdoor activity, weather permitting.
During outdoor play, children shall be dressed appro-
priately for weather and temperature.

143.2 A Licensee shall provide one (1) hour of struc-
tured active play and guided physical activity, and
one (1) hour of child-initiated unstructured physical
activity. A Licensee shall schedule children attending
less than a full-day program to participate in a pro-
portionate amount of such physical activities. In
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inclement weather, a Licensee shall encourage and
support active play in a safe indoor play area.

143.3 Children shall not be engaged in sedentary ac-
tivities or activities requiring them to sit passively for
more than sixty (60) minutes continuously, except
during scheduled rest or nap time.

143.4 Restrictive infant equipment such as swings,
stationary activity centers, infant seats, and molded
seats, if used, shall only be used for a maximum of
thirty (30) minutes, twice a day. A Licensee shall en-
sure that safety straps are used and that infants are
supervised when placed in equipment.

143.5 A Licensee shall prohibit children less than two
(2) years of age from viewing television, videos, or
other visual recordings, unless a supervising staff
member directly interacts with the children during
this viewing time.

143.6 A Licensee shall limit viewing of television, vid-
eos, or other visual recordings to no more than sixty
(60) minutes total per day for children ages two (2)
and older. The only materials that may be viewed
shall consist solely of developmentally appropriate
educational programming or programs that actively
engage child movement. A Licensee shall limit to a
proportionate amount of any such viewing for chil-
dren ages two (2) and older attending less than a full-
day program.

143.7 Notwithstanding Section 160 (Requirements
for a Child Development Facility Operating During



207a
Appendix D

Non-Traditional Hours), a Licensee shall ensure that
children enrolled are provided periods of rest, not to
exceed three (3) hours per day. The duration and
scheduling of activities shall be appropriate in order
to prevent fatigue and to meet the physical needs of
the enrolled children at the Facility, taking into ac-
count the ages and developmental levels of the chil-
dren. Each child in a full-day program shall have spe-
cific times designated for rest each day.

143.8 A Licensee shall ensure that each child has a
supply of clean, dry clothing following outdoor play, if
needed, and that staff promptly remove all soiled
clothing from a child and replace it with clean, dry
clothing.

143.9 A Licensee shall monitor each enrolled child’s
development, share observations with the parent(s) or
guardian(s), and provide resource information, as
needed, for developmental screenings and early inter-
vention services.

5-A DCMR § 144
HEALTH, SAFETY AND WELFARE:
HAND HYGIENE

144.1 A Licensee shall establish and implement a
written policy regarding hand washing that addresses
the following areas:

(a) Under what circumstances hand washing and
hand sanitizing are required for staff, volunteers,
and children;
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(b) Specific hand washing and hand sanitizing pro-
cedures; and

(¢) Ongoing monitoring by the Center Director or
Caregiver to ensure that proper hand washing pro-
cedures are followed by staff, volunteers, and chil-
dren.

144.2 A Licensee shall post in all food preparation,
diapering, toileting areas, and other designated hand
washing areas the circumstances when children and
staff shall perform hand hygiene.

144.3 A Licensee shall ensure that all staff and vol-
unteers wash their hands in, at least, the following
circumstances:

(a) Upon arrival for the day, after breaks or when
moving from one group to another;

(b) Before and after:
(1) Preparing food or beverages;
(2) Eating, drinking or handling food;
(3) Handling clean utensils or equipment;
(4) Diapering;

(5) Assisting or training a child in feeding or
toileting; or

(6) Providing any medication or applying any
medical ointment or cream.

(c) After:
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(1) Personal use of the toilet;

(2) Handling or contact with body secretions,
such as blood, urine, stool, mucus, saliva, or
drainage from wounds;

(3) Removing disposable gloves;
(4) Caring for a sick child;

(5) Handling animals or cleaning up animal ex-
crement; or

(6) Cleaning or handling garbage.

144.4 A Licensee shall ensure that all children wash
their hands in, at least, the following circumstances:

(a) Upon arrival for the day, after breaks or when
moving from one group to another;

(b) Before and after eating, drinking, or handling
food;

(c) After:
(1) Personal use of the toilet;
(2) Outdoor activities; or
(3) Handling animals.

144.5 A Licensee shall ensure that designated hand
washing areas are equipped with sinks with running
water, soap, single-use paper towels or an air hand
dryer, and are restricted from use for washing uten-
sils and bottles.



210a
Appendix D

5-A DCMR § 145
HEALTH, SAFETY AND WELFARE:
DIAPERING

145.1 A Licensee shall maintain diaper-changing ar-
eas within close proximity of a properly maintained
source of potable, running hot and cold water and
soap, and that is not in or near the Facility’s kitchen
or eating areas.

145.2 A Licensee shall store soiled diapers and train-
ing pants in designated and labeled containers sepa-
rate from all other waste, including soiled clothes and
linens. A Licensee shall provide a washable, plastic
lined, tightly covered receptacle that can be operated
by a hands-free opening mechanism, within arm
reach of each diaper changing table, for the disposal
of soiled diapers or training pants.

145.3 A Licensee shall provide an area for the storage
of clean diapers and training pants that is clean and
designated exclusively for that exclusive use, with the
exception that the clean diaper and training pants
storage area and the storage area for enrolled chil-
dren’s clean clothes may be combined.

145.4 A Licensee shall only use cloth diapers for a
child if the child’s parent(s) or guardian(s) provides
the Facility with a written statement accompanied by
supporting written documentation from a licensed
health care practitioner, explaining that cloth diapers
are required by a special medical circumstance of that
child. This statement shall remain in the child’s rec-
ord at the Facility.
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145.5 Staff members of a licensed Facility shall en-
sure that each child’s diaper or training pant is
checked for wetness and feces at least hourly and
whenever the child indicates discomfort or exhibits
behavior which suggests a wet or soiled diaper. A Li-
censee shall ensure that upon learning that diapers
and training pants are wet or soiled, that they are
changed.

145.6 A Licensee shall provide one (1) or more diaper-
changing areas that have surfaces made of non-po-
rous material.

145.7 A Licensee shall ensure that infants and tod-
dlers are diapered only at designated diaper changing
areas.

145.8 A Licensee shall ensure that children are never
left unattended at a diaper changing area.

145.9 A Licensee shall ensure that, for each diaper
changing area, the diaper changing surface is cleaned
and sanitized with a bleach solution or other appro-
priate germicide after each diaper change.

145.10 A Licensee shall ensure that the bleach solu-
tion or other germicide used for cleaning and sanitiz-
ing the diaper changing surface is kept in a secure
area, inaccessible to children at all times.

145.11 A Licensee shall store or dispose of soiled dia-
pers, training pants, and clothing and diapering ma-
terials as follows:
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(a) Cloth diapers, training pants, or clothing soiled
with urine or feces that are to be sent home with a
child shall be rinsed at the Facility at a location
where food preparation does not occur, or shall be
placed directly into a plastic container that is
sealed tightly, and shall be stored away from the
rest of the child’s belongings and out of reach of all
children, until sent home with the child at the end
of the day;

(b) Cloth diapers, training pants, or clothing soiled
with urine or feces that are to be laundered by the
Licensee shall be placed in a non-porous covered
container containing an appropriate germicidal so-
lution until laundered;

(c) Cloth diapers, training pants, or clothing soiled
with urine or feces that are to be either laundered
by the Facility, or sent home with a child for laun-
dering, may be held at the Facility for laundering
no longer than one (1) day;

(d) A Licensee shall place soiled disposable diapers
and training pants in a plastic-lined, covered con-
tainer that shall be emptied, cleaned, and sani-
tized with an appropriate germicidal agent at least
once daily;

(e) A Licensee shall use only disposable diapering
materials, including wipes and changing pads, ex-
cept as provided for in this chapter, and a Licensee
shall discard each such disposable item after one
(1) use in the container designated for the discard
of soiled disposable diapers; and
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(f) All staff shall wear disposable gloves when
changing diapers and training pants or when as-
sisting children to remove soiled clothing. A new
pair of gloves shall be used and discarded for each
successive child.

5-A DCMR § 146
HEALTH, SAFETY AND WELFARE:
SAFE SLEEPING AND RESTING PRACTICES

146.1 A Licensee that provides care for one (1) or
more infants shall comply with the latest recommen-
dations of the American Academy of Pediatrics
(“AAP”) with regard to safe sleep practices and reduc-
ing the risk of Sudden Infant Death Syndrome includ-
ing any recommendation made by the AAP after the
effective date of these regulations. If the AAP’s latest
recommendations differ from the requirements of this
section, the Licensee shall comply with the latest rec-
ommendations from the AAP.

146.2 A Licensee that provides care for one (1) or
more infants shall comply with the following require-
ments with regard to infant sleep and play position:

(a) Unless otherwise ordered by a physician or
other qualified health care practitioner, each in-
fant shall be placed on his or her back for sleeping;

(b) Each infant shall be placed on his or her stom-
ach for some part of the day that he or she is awake
and under staff supervision,;
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(c) A positioning device shall not be used to re-
strict the movement of an infant unless such de-
vice 1s ordered by a physician or other qualified
health care practitioner;

(d) Soft materials or objects, such as pillows,
quilts, comforters, sheepskins, blankets, and
stuffed toys, shall not be permitted in an infant's
sleep environment;

(e) Bumper pads shall not be used in an infant’s
crib;

(f) An infant shall not be put to sleep on a sofa,
soft mattress, waterbed, chair, cushion, or other
soft surface; and

(g) An infant shall be removed from his or her crib
for all feedings, and shall not be fed by means of a
propped bottle.

146.3 If there is a medical reason a child cannot sleep
on his/her back, then the Licensee shall obtain a
signed statement from the child’s health practitioner
stating a different sleep position is required. This
statement shall remain in the child’s record at the Fa-
cility.
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5-A DCMR § 147
HEALTH, SAFETY AND WELFARE:
PREVENTION OF CHILD ABUSE
AND NEGLECT

147.1 A Licensed Child Development Facility (“Licen-
see”), including any staff, substitutes, volunteers, in-
dividual residing on the premises of the Facility, or
any other individual connected with the Facility shall
not subject a child to abuse, neglect, mental injury, or
Injurious treatment.

147.2 A Licensee shall:

(a) Provide training to all staff upon initial hire
and annually thereafter regarding the Facility's
policies and procedures relating to child abuse, ne-
glect, and risk to a child's health, safety or welfare,
including to whom and how to report suspected
abuse, neglect, or risk to a child's health, safety, or
welfare;

(b) Require staff to immediately report, and to co-
operate with officials investigating, alleged or ac-
tual child abuse or neglect, or alleged or actual risk
to an enrolled child's health, safety, or welfare;

(c) If any staff member is identified as responsible
for alleged or actual child abuse or neglect, or al-
leged or actual risk to an enrolled child's health,
safety, or welfare, the Licensee shall immediately
place that staff member on administrative leave or
reassign the staff member to duties involving no
contact with children until the investigation
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conducted by authorized District of Columbia gov-
ernment officials is complete and that investiga-
tion establishes that the staff member is not re-
sponsible for the alleged child abuse or neglect;
and

(d) Create an encouraging and supportive environ-
ment where staff may report incidents involving
alleged or actual child abuse, or neglect or alleged
or actual risk to an enrolled child's health, safety,
or welfare, without threat of retaliation, including
termination of employment.

5-A DCMR § 148
HEALTH, SAFETY AND WELFARE:
EMERGENCY PREPAREDNESS AND RE-
SPONSE PLANNING

148.1 A Licensee shall conduct practice emergency
evacuation and disaster drills, in accordance with re-
quirements set forth by FEMS. The drills shall in-
clude all groups of children and all staff, and shall be
conducted at least twice a year, at varying times dur-
ing the program day. A Licensee shall document the
date, time, and duration of each such evacuation drill,
the number of children and staff participating, and
the weather conditions.

148.2 A Licensee shall maintain a complete log of all
documented practice evacuation drills for at least five
(5) years.
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148.3 A Licensee shall develop and implement spe-
cific procedures for the safe and prompt evacuation of
infants, toddlers, and non-ambulatory children.

148.4 A Licensee shall develop and maintain an
emergency and disaster plan with established proce-
dures for the following:

(a) Evacuations and clearly marked evacuation
routes;

(b) Relocating staff and children to a safe evacua-
tion site during an emergency;

(c) Sheltering in place if evacuation is not possible;

(d) Lock-down procedures in the event of an emer-
gency

(e) Notifying parents and guardians about an
emergency;

() Notifying parents and guardians when an
emergency has ended and the process for reuniting
parents and guardians with their children;

(g) Addressing the needs of children during an
emergency;

(h) Contacting local emergency authorities;
(1) Listing essential local emergency contacts; and

(§) Posting the Emergency and Disaster plan in a
conspicuous place at the Facility’s premises.



218a
Appendix D

148.5 A Licensee shall review and update the emer-
gency and disaster plan annually.

148.6 A Licensee shall provide training to all staff an-
nually on the emergency and disaster plan.

148.7 A Licensee shall inform and update parents
and guardians of enrolled children at least annually
about the Facility’s emergency and disaster plan.

148.8 A Licensee shall provide at least one working,
non-pay, stationary telephone accessible to staff at
each Facility building.

148.9 A Licensee shall register with AlertDC, or any
successor notification system, administered by the
Homeland Security and Emergency Management
Agency, for immediate notification of emergency
alerts and notifications.

148.10 A Licensee shall maintain a three (3) day sup-
ply of water, staple food, and supplies for each en-
rolled child and staff member.

148.11 When non-ambulatory children are enrolled in
a Facility at street level, a Licensee shall be equipped
with a ratio of one (1) evacuation crib for every four
(4) non-ambulatory children to be used during emer-
gency evacuations.

148.12 When non-ambulatory children are enrolled in
a Facility that has approval to operate above or below
street level, a Licensee shall be equipped with a ratio
of one (1) evacuation crib for every two (2) non-
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ambulatory children to be used during emergency
evacuations.

5-A DCMR § 149
HEALTH, SAFETY AND WELFARE:
HAZARDOUS MATERIALS AND
BIOCONTAMINANTS

149.1 A Licensee shall ensure that all cleaning and
sanitizing supplies, toxic substances, paint, poisons,
aerosol containers, and other items bearing warning
labels are safely stored and are kept in a secure area,
inaccessible to the children at all times.

149.2 A Licensee shall ensure that the telephone
number for the local Poison Control Center is posted
in a location where it is readily available in an emer-
gency situation.

149.3 A Licensee shall use only non-toxic arts and
crafts materials.

5-A DCMR § 150
HEALTH, SAFETY AND WELFARE:
FIRST AID AND CPR

150.1 A Licensee shall ensure that all staff members
shall possess current and valid certification appropri-
ate to the age of children served by the Facility in first
aid and CPR.

150.2 A Licensee shall have at all times at least two
(2) staff members at the premises and readily availa-
ble to administer first aid and CPR for children,
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unless a caregiver in a child development home 1is
serving no more than six (6) children with only two
children being under the age of two.

150.3 A Licensee shall maintain at the Facility prem-
ises a quantity of first aid supplies sufficient to meet
the Facility’s reasonably expected needs, based on the
size of the Facility, the ages and developmental abili-
ties of the enrolled children, and the Facility’s pro-
gram of activities. A Licensee shall maintain these
supplies in a designated location that is readily avail-
able to staff and inaccessible to children.

150.4 For every twenty-five (25) children, a Licensee
shall maintain a first aid kit that includes, but is not
limited to the following supplies:

(a) A current edition of the first aid text published
by the American Academy of Pediatrics, the Amer-
ican Red Cross, or an equivalent community first
aid guide;

(b) Telephone number(s) of the local Poison Con-
trol Center;

(¢) One (1) roll of one-half inch (* in.) non-aller-
genic adhesive tape;

(d) One (1) roll of two-inch (2 in.) gauze roller
bandage;

(e) Ten (10) individually wrapped sterile gauze
squares in assorted sizes;

(f) Twenty-five (25) adhesive compresses, such as
Band-Aids, in assorted sizes;



221a
Appendix D

(2) Three (3) clean cotton towels or sheeting pieces,
approximately twenty-four by thirty-six inches (24
1n. x 36 in.) each;

(h) One (1) pair of scissors;

(1) Safety pins in assorted sizes;

(G) One (1) working flashlight;

(k) One (1) non-mercury, non-glass thermometer;
(I) One (1) measuring tablespoon or dosing spoon;
(m) One (1) pair of tweezers;

(n) One-third cup (1/3 c.) of powdered milk for den-
tal first aid (for mixing to make a liquid solution);

(o) Rubbing alcohol and alcohol swabs;
(p) Cotton balls;

(q) One (1) ice pack or gel pack;

(r) Liquid sanitizer;

(s) Sanitary soap;

(t) Disposable, nonabsorbent latex free or non-
powdered latex free gloves;

(u) All items needed for disposal of blood-borne
pathogens;

(v) Eye patch or dressing;
(w)Pen or pencil and notepad;

(x) Wipes;
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(y) Whistle; and

(z) One-way valves for infants (if served), young
children, and adults.

150.5 A Licensee shall inspect and take inventory of
its first aid supplies at least weekly, and replenish
them as needed. Replenishment shall include:

(a) Removing and replacing sterile supplies if the
package has been opened or damaged, or if the ex-
piration date on the package has been reached;
and

(b) Replacing all supplies as they are used, ex-
pired, or become damaged.

150.6 A Licensee shall maintain one (1) transporta-
ble first aid kit, in addition to the complete first aid
kit, which shall include:

(a) A current edition of the first aid text published
by the American Academy of Pediatrics, the Amer-
ican Red Cross, or an equivalent community first
aid guide;

(b) Telephone number(s) of the local Poison Con-
trol Center;

(¢) One (1) roll of one-half inch (* in.) non-aller-
genic adhesive tape;

(d) One (1) roll of two-inch (2 in.) gauze roller
bandage;

(e) Ten (10) individually wrapped sterile gauze
squares in assorted sizes;
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(f) Twenty-five (25) adhesive compresses, such as
Band-Aids, in assorted sizes;

(2) One (1) pair of scissors;

(h) Safety pins in assorted sizes;

(1) One (1) working flashlight;

(G) One (1) pair of tweezers;

(k) Rubbing alcohol and alcohol swabs;
(I) Cotton balls;

(m) One (1) ice pack or gel pack;

(n) Liquid sanitizer;

(o) Disposable, nonabsorbent latex free or non-
powdered latex free gloves;

(p) Pen or pencil and notepad;
(q) Wipes;
(r) Whistle; and

(s) One-way valves for infants (if served), young
children, and adults.

150.7 A Licensee shall ensure that the transportable
first aid kit also include:

(a) List of children in attendance, organized by the
staff member they are assigned to, and each child’s
emergency contact information;

(b) Special care plans for children who have them;
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(c) Emergency medications or supplies as specified
in the special care plans;

(d) List of phone numbers for the Poison Center,
nearby hospitals or other emergency care clinics,
and other community resource agencies; and

(e) Written transportation policy and contingency
plans.

150.8 A Licensee shall ensure that a transportable
first aid kit is taken along by Facility staff on each
outing, and when children under the care and super-
vision of the Facility are being transported.

5-A DCMR § 151
HEALTH, SAFETY AND WELFARE:
INCLUSION, EXCLUSION, AND DISMISSAL
OF CHILDREN AND STAFF DUE TO ILLNESS

151.1 A Licensee shall take the following actions un-
der the following circumstances:

(a) A child who exhibits one (1) or more symptoms
of an illness identified in Subsection 151.2, upon
arrival, shall not attend the Facility that day;

(b) If, during the time a child is at the Facility, the
Facility staff observes one (1) or more symptoms of
an 1llness identified in Subsection 151.2, the Li-
censee shall notify the child’s parent(s) or guard-
1an(s) immediately. A Licensee shall require that
the parent(s) or guardian(s) remove the child from
the Facility within two (2) hours after the notifica-
tion was provided;
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(¢) A Licensee shall isolate a child who exhibits
one (1) or more symptoms of an illness identified
in Subsection 151.2. The child shall remain within
sight and hearing of a staff member; and

(d) A Licensee shall ensure that a child who exhib-
its one (1) or more symptom s of an illness identi-
fied in Subsection 151.2 does not share any per-
sonal hygiene, grooming items, or food.

151.2 A Licensee shall exclude a child from a Facility
while exhibiting symptoms of illness including, but
not limited to, the following:

(a) Diarrhea (loose, watery, or bloody stools);

(b) Vomiting two (2) or more times in a twenty-four
(24) hour period;

(¢) Body rash with any fever;
(d) Sore throat with any fever or swollen glands;
(e) Abnormal discoloration of the skin;

(f) Any fever accompanied by a rash, vomiting, di-
arrhea, earache, irritability, or confusion;

(g) Any other symptom indicative of a reportable
communicable disease, as such is defined in 22-B
DCMR Chapter 2, or in any superseding docu-
ment.

151.3 A Licensee shall observe each child for the
presence of the following symptoms of illness, that
may indicate a medical problem, which may require
exclusion from the Facility, isolation from other
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children, and consultation with the child’s parent(s),
guardian(s), or licensed health care practitioner(s):

(a) Fever;
(b) Lethargy or inability to walk;

(c) Respiratory problems, including increased res-
piratory rate, retractions in the chest, excessive
nasal flaring, audible persistent wheezing, persis-
tent coughing, either productive or nonproductive,
severe coughing causing redness or blueness in the
face, or difficulty in breathing;

(d) Abdominal and urinary system problems, in-
cluding intestinal parasites, dark urine, white
spots in the stool, increased urgency or frequency
of urination, or no urination for an entire day;

(e) Cardiac problems, including choking, change in
color of the skin, chest pain, or persistent sweat-
Ing;

() Ear problems, including discharge from the ear
and/or ear pain;

(2) Throat and mouth problems, including sores on
the lips or in the mouth, white patches in the
mouth, throat pain, or a dental problem that needs
Immediate attention; and

(h) Injuries, including persistent bleeding, oozing
wounds, apparent fracture, complaint of persis-
tent bone pain or stiffness, or difficulty with the
movement of any extremity.
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151.4 A child who exhibits one (1) or more symptoms
of an 1illness identified in Subsection 151.2, and who
has been treated for the symptom(s) by a licensed
health care practitioner, may be readmitted to the Fa-
cility only with written permission, and written in-
structions for continuing care if needed, from a li-
censed health care practitioner.

151.5 If a child exhibits mild symptoms of illness
and/or discomfort, the Center Director, or his/her de-
signee, or the Caregiver, in consultation with the
child’s parent(s) or guardian(s), shall decide whether
the child should be immediately discharged from the
Facility or discharged at the end of the day. This de-
cision shall consider the following:

(a) Whether the illness prevents the child from
participating comfortably in activities;

(b) Whether the illness results in a need for care
that is greater than the staff can provide without
compromising the health and safety of other chil-
dren; and

(c) Whether the illness poses a risk of spread of
harmful diseases to others.

151.6 Staff members who exhibit one (1) or more
symptoms of an illness identified in Subsection 151.2,
and who have been treated for the symptom(s) by a
licensed health care practitioner, may return to work
with written permission from a licensed health care
practitioner.
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151.7 Staff members who, after having experienced
conditions that affect the ability to perform required
duties, have been treated for said condition(s) by a li-
censed health care practitioner, may return to work
with written permission from a licensed health care
practitioner.

151.8 Staff members who after serious or prolonged
1llness, have been treated for said illness by a licensed
health care practitioner, may return to work with
written permission from that licensed health care
practitioner.

5-A DCMR § 152
HEALTH, SAFETY AND WELFARE:
REQUIRED HEALTH EXAMINATIONS
& IMMUNIZATIONS

152.1 A Licensee shall ensure that each child attend-
ing a Facility shall, prior to the child’s first day of ser-
vices and at least annually thereafter, submit to the
Facility and to OSSE upon request, appropriate, com-
plete documentation of a comprehensive physical
health examination, which shall include evidence of
age-appropriate health examinations or screenings
and up-to-date immunizations, and, for each child
three (3) years of age or older, evidence of an oral
health examination. Each examination shall have
been performed by a licensed health care practitioner
within one (1) year prior to the date of submission of
the complete documentation.

152.2 A Licensee shall provide a sixty (60) day grace
period from the first day of service to submit
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documentation required in Subsection 152.1 for a
child experiencing homelessness or a child who is a
ward of the District in foster care.

152.3 Pursuant to D.C. Official Code §§ 38-501 et seq.
and 22-B DCMR §§ 130.1 et seq., each child shall be
immunized according to the requirements set forth in
22-B DCMR §§ 131-137 before entering the Facility,
unless the child is part of a group exempted from this
requirement in Subsection 152.10.

152.4 In addition to the information otherwise re-
quired under this section, each parent or guardian of
a child under six (6) years of age attending a Facility
shall submit, and the Licensee shall maintain and
provide to OSSE upon request, documentation with
respect to blood tests for lead poisoning as follows:

(a) Documentation, preferably in the form of a Cer-
tificate of Testing for Lead Poisoning, that the
child was tested between the ages of six (6) months
and fourteen (14) months, and again between the
ages of twenty-two (22) months and twenty-six
(26) months; or

(b) If the child was not tested before the age of
twenty-six months (26), the child was or will be
screened two (2) times before the age of six (6)
years. Lead test results will be valid for two (2)
months from date of testing and the results will
not exclude a child from school-related programs
or activities.

152.5 Blood tests for lead poisoning shall be con-
ducted, and results shall be disseminated and
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maintained, in accordance with the Childhood Lead
Poisoning Screening and Reporting Act of 2002, effec-
tive October 1, 2002 (D.C. Law 14-190; D.C. Official
Code §§ 7-871.01 et seq.).

152.6 Licensee shall maintain documentation at the
Facility at all times evidencing that enrolled children
have received all required immunizations, health and
oral examinations, or evidence that a child 1s ex-
empted from a requirement, pursuant to Subsection
152.10.

152.7 An enrolled child’s compliance with require-
ment to have annual health and oral examinations
shall include a thirty (30) day grace period from the
child’s birthday or date of required annual examina-
tion for parents to meet all required health and oral
examinations.

152.8 An enrolled child’s’ compliance with the re-
quirement to be immunized, shall include a ten (10)
day grace period from the child’s birthday or date of
required annual immunization for all required im-
munizations.

152.9 An enrolled child’s compliance with the re-
quirement to be immunized and have health and oral
examinations shall include a sixty (60) day grace pe-
riod from the first day of service for a child experienc-
ing homelessness or a ward of the District in foster
care.
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152.10 The following groups are exempted from re-
ceiving the immunizations required in Subsection
152.3:

(a) Children whose parents object on religious
grounds; and

(b) Children whose medical condition requires
that immunizations not be given or for whom im-
munization is determined to be not medically ad-
visable.

152.11 If immunizations have not been administered
because of a medical condition, the child’s parent(s) or
guardian(s) shall provide documentation from the
child’s licensed health care provider stating that be-
cause of a medical condition the child should not re-
ceive a particular immunization.

152.12 If immunizations have not been administered
because of the child’s parent(s) or guardian(s)’ reli-
gious beliefs, the parent(s) or guardian(s) shall pro-
vide documentation stating that they have a good
faith religious objection to immunizing their child to
the Licensee.

152.13 If unimmunized children are exposed to a vac-
cine-preventable disease at the Facility, the Licensee
shall contact the Department of Health to determine
the action they should take (if any) related to the
unimmunized children.
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5-A DCMR § 153
HEALTH, SAFETY AND WELFARE:
MEDICATION ADMINISTRATION
AND STORAGE

153.1 A Licensee shall not administer medication or
treatment to a child in care, with the exception of
emergency first aid, whether prescription or non-pre-
scription, unless:

(a) Parental permission to administer the medica-
tion or treatment is documented on a completed,
signed, and dated medication authorization form
that i1s received by the Licensee before the medica-
tion or treatment is administered;

(b) A licensed health care practitioner has ap-
proved the administration of the medication and
the medication dosage; and

(¢) The individual administering the medication
has completed an approved medication training
program or the individual is a registered nurse, li-
censed practical nurse, or medication technician
certified by the District of Columbia Board of
Nursing to administer medication to children in
care.

153.2 A Licensee shall not administer prescription
medication to a child unless at least one (1) dose of the
medication has been given to the child at home at a
previous date or time.
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153.3 If medication is by prescription, it shall include
a label from the pharmacy or a licensed health care
practitioner with the following:

(a) The child's name;

(b) The date of the prescription;
(¢) The name of the medication;
(d) The medication dosage;

(e) The administration schedule;
(f) The method of administration;

(g) If applicable, special instructions, such as “take
with food”;

(h) The duration of the prescription;

(1) An expiration date that states when the medi-
cation is no longer useable; and

() The name and telephone number of the child’s
licensed health care practitioner.

153.4 Medication shall be administered according to
the instructions on the label of the medication con-
tainer or a licensed health care practitioner's written
Instructions, whichever is most recently dated.

153.5 A Licensee shall maintain a medication log, on
a form approved by OSSE. Each time medication is
administered to a child, a staff person shall enter the
date, time of day, medication, medication dosage,
method of administration, and the name of the person
administering the medication in the medication log.
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153.6 For each child for whom medication is admin-
istered at the Facility, a Licensee shall obtain a daily
written statement from the parent or guardian, indi-
cating when the last dose was administered prior to
the child’s arrival to the Facility. A Licensee shall add
the information from the written statement to the
medication log described in Subsection 153.5.

153.7 A Licensee shall maintain all records pertain-
ing to the administration of each medication to each
child for a period of at least three (3) years after the
administration of said medication. The record shall
include the written medical prescription or order from
the licensed health care practitioner, the written in-
structions and authorization of the parent(s) or
guardian(s), and the completed medication log. A Li-
censee shall make these records available for review
by OSSE upon request.

153.8 After receiving written consent from a child’s
parent(s) or guardian(s), a Licensee may apply non-
prescription topical ointments, including petroleum
jelly, diaper rash products, sunscreen, or insect repel-
lent supplied by the child's parent(s) or guardian(s)
without prior approval of a licensed health care prac-
titioner.

153.9 Application of a diaper rash product, sun-
screen, or insect repellent supplied by a child's parent
shall be noted in the child’s record.

153.10 Each medication, whether prescription or non-
prescription, shall be:
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(a) Labeled with the child's name, the dosage, and
the expiration date;

(b) Stored in its original container as directed by
the manufacturer, the dispensing pharmacy, or
the prescribing physician; and

(c) Discarded according to guidelines of the Office
of National Drug Control Policy or the U.S. Envi-
ronmental Protection Agency, or returned to the
child's parent upon expiration or discontinuation
of use for proper disposal.

153.11 A Licensee shall ensure that, unless otherwise
indicated by a written medical prescription or order,
each medication requiring refrigeration is maintained
at a temperature between thirty-six degrees Fahren-
heit (36°F) and forty-six degrees Fahrenheit (46°F).
All refrigerated medications are to be kept in a sepa-
rate storage container within the Facility’s refrigera-
tor to prevent potential cross-contamination with
foods and beverages.

153.12 Before a child may self-administer medication
while in care, a Licensee shall:

(a) Have a written order from the child’s physician
and the written request of the child’s parent for
the child’s self-administration of medication; and

(b) In consultation with the child’s parent, estab-
lish a written procedure for self-administration of
medication by the child based on the physician’s
written order.
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153.13 If the child fails to follow the written procedure
required by Subsection 153.12, a staff member shall
administer any remaining medication dosage, docu-
ment the administration of medication, and notify the
child’s parent of such administration.

5-A DCMR § 154
HEALTH, SAFETY AND WELFARE:
PREVENTION OF AND RESPONSE TO
FOOD ALLERGIES

154.1 A Licensee shall have a written care plan for
each child with a food allergy prepared for the Facility
by the child’s parent(s), guardian(s), or licensed
health care practitioner, which shall include:

(a) Instructions regarding the food to which the
child is allergic and steps that need to be taken to
avoid that food; and

(b) A detailed treatment plan to be implemented in
the event of an allergic reaction, including the
names, doses, and methods of administration of
any medications that the child should receive in
the event of a reaction. The plan should include
specific symptoms that would indicate the need to
administer one or more medications.

154.2 Based on a child’s care plan, the Licensee shall
ensure that the staff members are trained to:

(a) Prevent exposure to the specific food to which
the child is allergic;
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(b) Recognize the symptoms of an allergic reaction;
and

(c) Treat allergic reactions.

154.3 The written care plan, a mobile phone, and the
proper medications for appropriate treatment if the
child develops an acute allergic reaction shall be car-
ried on field trips.

154.4 A Licensee shall immediately notify the par-
ent(s) or guardian(s) of any suspected allergic reac-
tions of an enrolled child, as well as the ingestion of
or contact with the problem food even if a reaction did
not occur.

154.5 A Licensee shall prominently post food allergy
notifications near the Facility’s entrance and in each
classroom of an enrolled child with food allergies. This
notification shall not include the child’s name or any
other identifying information.

5-A DCMR § 155
HEALTH, SAFETY AND WELFARE:
FOOD SERVICE

155.1 A Licensee that stores, prepares, handles, and
serves food shall comply with, or ensure that any en-
tity providing food complies with, the requirements
consistent with the District of Columbia Food Code,
Title 25-A DCMR, and shall obtain and maintain all
certifications or licenses required under the applica-
ble laws and regulations of the District of Columbia
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155.2 A Licensee shall ensure that planned daily
menus, and the foods that are actually served by the
Facility, are varied, suitable to the ages and develop-
mental levels of the children, and consistent with the

meal pattern requirements and nutrition standards
specified by the Child and Adult Care Food Program.

155.3 A Licensee shall plan and publicly post menus
for all foods served, including snacks, and shall mod-
1fy the menus as necessary to reflect foods actually
served. A Licensee shall maintain the menus at the
Facility’s premises for at least three (3) years.

155.4 A Licensee shall have at least one (1) staff
member present at all times when meals are being
prepared or served who is certified as a Food Protec-
tion Manager in accordance with the District of Co-
lumbia Food Code, 25-A DCMR. The staff member
shall have a valid and current certification.

155.5 A Licensee shall ensure that staff responsibili-
ties concerning food preparation and service do not re-
duce the adult-to-child ratios for staff actively super-
vising children below the levels specified in this chap-
ter or interfere with the implementation of the Facil-
ity’s program of activities.

155.6 A Licensee shall ensure that no person is in-
volved in food preparation or service, or otherwise
works in the food preparation or service area, if that
person shows signs or symptoms of illness, including
vomiting, diarrhea, or uncovered infectious skin
sores, or if that person is actually or probably infected
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with any bacterium or virus that can be carried in
food.

155.7 A Licensee shall request and obtain, if applica-
ble, from a child’s parent(s) or guardian(s) all relevant
information regarding dietary restrictions and food
allergies for that child upon the child’s admission to
the Facility, and the Licensee shall record this infor-
mation in the child’s file.

155.8 A Licensee shall request at least annually and
if applicable obtain from a child’s parent(s) or guard-
1an(s) updated information regarding the child’s die-
tary restrictions and food allergies.

155.9 A Licensee shall ensure that all staff responsi-
ble for food preparation and distribution are immedi-
ately informed, orally and in writing, of any dietary
restrictions, food allergies, or other special dietary re-
quirements of enrolled children at the Facility.

155.10 A Licensee shall serve a special therapeutic
diet to a child only upon written approval from the
child’s parent(s) or guardian(s), accompanied by writ-
ten instructions from the child’s licensed health care
practitioner.

155.11 A Licensee shall provide and ensure that each
child uses, at each meal or snack, clean and sanitary
individual eating and drinking utensils. Reusable
utensils shall be washed and sanitized after each use.

155.12 A Licensee that serves food provided by the
parent(s) or guardian(s) shall:
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(a) Establish and implement written policies and
procedures to be followed if the food provided does
not meet the requirements in this section; and

(b) Ensure that food provided by the parent(s) or
guardian(s) shall not be co-mingled with food pre-
pared at the Facility and may be stored in a sepa-
rate refrigerator.

155.13 A Licensee shall ensure that powdered milk or
reconstituted evaporated milk is not served as a sub-
stitute for fluid milk for drinking. A Licensee may use
powdered milk or reconstituted evaporated milk for
cooking.

155.14 A Licensee shall make drinking water contin-
uously available to all children and serve drinking
water on demand.

155.15 A Licensee shall ensure that appropriately
timed meals and snacks, consistent with the Child
and Adult Care Food Program, that meet the nutri-
tional requirements of the child are served according
to the following schedule, based on the number of
hours a child is present at the Facility. If the child is
present for:

(a) Two (2) to four (4) hours, child receives one (1)
snack or one meal,;

(b) Four (4) to six (6) hours, child receives one (1)
meal and one (1) snack or two meals;

(c) Seven (7) to eleven (11) hours, child receives
two (2) meals and one (1) snack or two (2) snacks
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and one (1) meal, depending on the time of arrival
of the child; and

(d) Twelve (12) hours or more, child receives three
(3) meals and two (2) snacks.

5-A DCMR § 156
HEALTH, SAFETY AND WELFARE:
INFANT FEEDING

156.1 This section shall only apply to a licensed Fa-
cility that provides care services to infants.

156.2 A Licensee shall comply with the following re-
quirements concerning infant formula and feeding:

(a) Each feeding bottle for an infant or toddler
shall be labeled with the name of the child to
whom it belongs;

(b) Each bottle of milk or formula shall be labeled
with the date of preparation, and refrigerated at
thirty-five to forty degrees Fahrenheit (35°F -
40°F);

(c) Each open container of ready-to-feed or concen-
trated formula shall be used for only one (1) child,
and shall be labeled with that child’s first and last
name and the date on which the container is
opened;

(d) All infant formula given to a child shall be pre-
pared according to written instructions obtained
from the parent(s) or guardian(s) of that child or
from the child’s licensed health care practitioner;
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(e) All bottles and formula preparation equipment
shall be washed with hot water and detergent in
sinks which are not designated for hand washing
only;

(H) Bottles, bottle caps, nipples, and other equip-
ment used for bottle feeding shall not be reused
without first being cleaned and sanitized by wash-
ing in a dishwasher or by washing, rinsing, and
boiling them for one (1) minute;

(g) Each bottle of reconstituted concentrated or
powdered formula shall be refrigerated immedi-
ately after its preparation, or immediately upon its
arrival at the Facility if it is prepared and brought
to the Facility by the child’s parent(s) or guard-
1an(s), and may be held for feeding for no longer
than twenty-four (24) hours;

(h) Each bottle of commercially prepared ready-to-
feed formula shall be refrigerated promptly after
it is opened;

(1) After each feeding, discard any unused:
(1) Formula within one hour of feeding; and

(2) Breast milk, if less than one ounce, other-
wise return remaining breast milk to the
mother;

() Each bottle or container of breast milk provided
for a child by the parent(s) or guardian(s) of that
child shall be labeled with the child’s first and last
name and the date of receipt, and refrigerated im-
mediately upon its arrival at the Facility;
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(k) Fluid breast milk may be held for a feeding for
no more than twenty-four (24) hours, and frozen
breast milk may be held in a frozen state for no
more than two (2) months;

(I) Bottles shall be warmed under running, warm
tap water or by placing them in a container of wa-
ter that is no warmer than one hundred and
twenty degrees Fahrenheit (120°F). Bottles shall
not be left in a pot of water to warm for more than
five (5) minutes;

(m) Microwaving of breast milk is prohibited. If
the Facility plans to use this method of heating for-
mula or other liquids and foods, the Licensee shall
notify a child’s parent(s) or guardian(s) in writing;

(n) All warmed bottles shall be shaken and tem-
perature tested before feeding to a child. Warmed
solid foods shall be stirred and temperature tested
before feeding to a child. Liquid and food shall be
room temperature;

(o) A Licensee shall provide, or require the par-
ent(s) or guardian(s) of each infant to provide, a
sufficient supply of commercially prepared for-
mula so that the child will be adequately fed in the
event of emergency;

(p) Each child who is too young or otherwise devel-
opmentally unable to use a feeding chair or other
appropriate seating apparatus shall be held while
being fed;

(q) Each child who is too young, too small, or oth-
erwise developmentally unable to hold his or her
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bottle while feeding shall be held while being fed;
and

(r) A Licensee shall provide a comfortable and se-
cluded location where mothers may breast-feed
their children on-site.

156.3 A Licensee shall comply with the following re-
quirements concerning infant solid food:

(a) All solid food provided to an infant shall be
served according to written instructions, which
specify the amount(s) and type(s) of food and feed-
Ing times that are requested and obtained by the
Facility from the parent(s) or guardian(s) of that
child or from the child’s licensed health care prac-
titioner;

(b) Each container of infant food that is provided
to the Facility by the parent(s) or guardian(s) of a
child for feeding to that child shall be labeled with
the child’s first and last name and the date of re-
ceipt;

(c) Each container of infant food shall be refriger-
ated immediately upon its arrival at the Facility,
with the exception of unopened containers of com-
mercially prepared bottled or canned food that
may be stored at room temperature until opened;
and

(d) The uneaten portion of any container of infant
food shall be immediately and appropriately re-
frigerated shall not be comingled with any other
food prepared at the Facility, and shall not be held
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for further consumption for longer than twenty-
four (24) hours;.

156.4 Unless the Facility has received written notice
from the child’s licensed health care practitioner or
medical authority, a Licensee shall follow the Child
and Adult Care Food Program infant meal patterns.

5-A DCMR § 157
REQUIREMENTS FOR A CHILD
DEVELOPMENT FACILITY DURING
SWIMMING AND WATER PLAY

157.1 A Licensee shall maintain constant and active
supervision when any child is in or around water.

157.2 Before an enrolled child may be permitted to
swim or otherwise participate in any activity taking
place in water one (1) or more feet in depth, the Licen-
see shall obtain written permission from the child’s
parent(s) or guardian(s). The written permission shall
be signed, dated, and include the following:

(a) The child’s name;

(b) A statement indicating whether the child is a
swimmer or a non-swimmer; and

(c) A statement indicating that the parent(s) or
guardian(s) grants permission for the child to par-
ticipate in water activities.

157.3 A Licensee shall ensure the inaccessibility of
pools, including swimming pools, fixed-in-place wad-
ing pools, hot tubs, spas, fish ponds, or similar bodies
of water by using a pool cover or by surrounding the
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pool with a fence. If a Facility premises contains a
swimming pool or other body of water without a cover,
the Licensee must enclose the pool or body of water
behind a secure fence that is at least four feet (4 ft.)
in height. A Licensee shall ensure that the pool or
body of water is inaccessible to children at all times,
unless qualified adults are present and supervising
the children.

157.4 Exit and entrance points to pools or bodies of
water shall have self-closing, positive latching gates
with locking devices a minimum of fifty-five (55)
inches from the ground.

157.5 If a Facility chooses to utilize one (1) or more
wading pools, the Licensee shall ensure that such
pools are cleaned, emptied, and drained daily, and
stored in a location that is inaccessible to the enrolled
children unless qualified adults are present and su-
pervising the children.

157.6 A Licensee shall ensure that any swimming
site utilized by the Facility that is at a location other
than at the Facility’s premises is a public site, ap-
proved of and regulated by the appropriate local au-
thorities.

157.7 A Licensee shall ensure that children are
swimming or playing in water, including baby pools,
wading pools, and full-depth pools are supervised by
at least one (1) adult, who is currently certified as a
Lifeguard or Water Safety Instructor by the American
Red Cross or by an equivalent water safety instruc-
tion and testing program, for every six (6) children.
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157.8 A Licensee shall ensure when children are
swimming or playing in water, including baby pools,
wading pools, and full-depth pools, the Licensee shall
maintain the following adult-to-child ratios, in addi-
tion to complying with the water safety requirements

as provided in this chapter:
AGE OF CHILDREN ADULT-TO-CHILD
RATIO
0 - 36 months 1:1
3 - 4 years 1:4
5 - 6 years 1:6
7 -10 years 1:6
11 years and older 1:6

157.9 A Licensee shall ensure that when communal
water tables are used:

(a) At least one (1) adult for every six (6) children
shall be certified in pediatric First Aid and CPR
and in attendance. Adult-to-child ratios as set
forth in Section 121 shall be maintained,;

(b) Water tables are filled with fresh water imme-
diately before a designated group of children begin
a water play activity at the table;

(¢) The basin and toys are washed and sanitized
daily;

(d) Only children without cuts, scratches, and
sores on their hands are permitted to use the com-
munal water play table;
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(e) Children wash their hands before and after use
of the communal water play table;

() No child is permitted to drink water from the
water play table;

(2) Floor and surface areas under and around the
water play table are dried during and after play;
and

(h) Bottles, cups, and glasses are not used during
water play.

5-A DCMR § 158
REQUIREMENTS FOR A CHILD
DEVELOPMENT FACILITY TRANSPORTING
CHILDREN

158.1 A Licensee that rents, owns, operates, or main-
tains one or more motor vehicles used for transporting
children shall comply with all applicable federal and
District of Columbia laws and regulations governing
the maintenance and operation of motor vehicles and
the transportation of children.

158.2 A Licensee that enters into contracts with
other entities for the provision of transportation ser-
vices shall obtain a signed attestation from the entity
that the transportation service complies with the re-
quirements of this section and with all other applica-
ble laws and regulations pertaining to the provision
of transportation services.

158.3 A Licensee shall establish and implement poli-
cies and procedures intended to ensure the safe
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transportation of children, including background
checks, and policies and procedures for the training
and monitoring of any person responsible for the
transportation of enrolled children.

158.4 A Licensee transportation policies and proce-
dures shall address alternative transportation means
to be employed if the Facility’s primary vehicle breaks
down or is otherwise unavailable for use.

158.5 Before any child may be transported while un-
der the care of a Facility, the Licensee shall obtain
signed permission from the child’s parent(s) or guard-
1an(s).

158.6 A Licensee that rents, owns, operates, or main-
tains one or more motor vehicles used for transporting
children shall label the exterior of each such vehicle,
with the Facility’s licensed name and phone number.

158.7 A Licensee that rents, owns, operates, or main-
tains one or more motor vehicles used for transporting
children shall maintain proof of current motor vehicle
insurance coverage for each such vehicle, both at the
Facility premises and inside the vehicle.

158.8 A Licensee that rents, owns, operates, or main-
tains one or more motor vehicles used for transporting
children shall ensure that only licensed drivers who
are covered by the Facility’s insurance policy operate
any such vehicle when transporting enrolled children.

158.9 A Licensee shall immediately notify OSSE of
any traffic accident involving children being
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transported while under the care of the Facility. A Li-
censee shall also submit a written report to OSSE in
accordance with Section 128 (Reporting Unusual In-
cidents), on a form approved by OSSE, within twenty-
four (24) hours of the accident, and shall include a
copy of the police report regarding the accident, if
available.

158.10 A Licensee that rents, owns, operates, or main-
tains one or more motor vehicles used for transporting
children shall ensure that each such vehicle is main-
tained in a clean and mechanically safe condition, as
verified by a current inspection sticker from the Dis-
trict of Columbia Department of Motor Vehicles or the
equivalent agency in another state and by the Facil-
ity’s own maintenance records.

158.11 A Licensee that rents, owns, operates, or main-
tains one or more motor vehicles used for transporting
children shall maintain an inspection log and service
and repair records for each such vehicle on file for at
least twelve (12) months from the date of each inspec-
tion, service visit, or repair. A person or parent entity
that operates multiple licensed Facilities may main-
tain all such records at a single administrative office,
provided that the records are made available to OSSE
upon request.

158.12 A Licensee shall ensure that no staff member
who has been convicted in any jurisdiction of Driving
While Intoxicated (DWI), Driving under the Influence
of Alcohol or Drugs (DUI), or an equivalent offense
within the previous three (3) years, transports any en-
rolled children by motor vehicle, to or from the
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Facility. A Licensee shall also prohibit any other per-
son, including a parent, guardian, or volunteer, who
has been convicted of a DWI, DUI, or an equivalent
offense within the previous three (3) years, from
transporting any children (other than their own) who
are enrolled at the Facility, by motor vehicle, to or
from the Facility, and shall advise all parents, guard-
ians, and volunteers of this policy in writing.

158.13 If the primary driver identified by a Facility
becomes unavailable, the Licensee shall identify and
utilize a substitute driver who meets the require-
ments of this section.

158.14 A Licensee shall ensure that no driver engages
In distracting activities including, but not limited to,
smoking, drinking, eating, listening to music, texting,
talking on the phone, and using of any other portable
devices, while transporting enrolled children.

158.15 A Licensee shall ensure that each child trans-
ported in a motor vehicle while under the care of the
Facility is properly restrained in an approved child
safety restraint system or a seat belt, as required by
applicable District of Columbia laws and regulations.

158.16 A Licensee shall ensure that no child, staff
member, or volunteer stands or sits on the floor of a
vehicle while the vehicle 1s in motion, and that no
child is held on another person’s lap while the vehicle
1s in motion.

158.17 A Licensee shall ensure that all vehicle doors
remain locked at all times, except when staff,
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volunteers, the driver, or children are boarding or de-
parting the vehicle.

158.18 A Licensee shall ensure that no child is left un-
attended in a vehicle at any time, regardless of condi-
tions.

158.19 A Licensee shall maintain a safe vehicle load-
ing and unloading area for children on or adjacent to
the Facility’s premises.

158.20 A Licensee shall ensure that identification 1s
securely attached to each child participating on a field
trip and that the identification contains the Facility’s
licensed name, address, telephone number, and, if ap-
plicable, any emergency contact telephone number.

158.21 A Licensee shall ensure that the following
items are present in each vehicle when transporting
children on field trips or other routine trips:

(a) A transportable first aid kit;

(b) A working and regularly serviced fire extin-
guisher;

(c) A supply of drinking water sufficient for the du-
ration of the trip for all children in the vehicle;

(d) A minimum of two (2) large clean towels or
blankets;

(e) Emergency contact information and telephone
numbers for each parent(s) or guardian(s) of each
child in the vehicle;
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(f) A copy of the signed Emergency Medical Treat-
ment Authorization form, as required by Subsec-
tion 130.2(j) of this chapter, for each child in the
vehicle;

(g) A cellular phone or a two-way radio;
(h) A working flashlight; and

(1) If children are being transported in a bus, van,
or other large vehicle, a footstool or equivalent aid
sufficient to enable all children to safely board and
disembark from the vehicle.

158.22 A Licensee shall ensure that at least one staff
member trained and currently certified in First Aid
and CPR for children is present in each vehicle when
children are being transported.

158.23 When a child with special needs is being trans-
ported in a wheelchair while under the care of a Fa-
cility, the Licensee shall comply with the following ad-
ditional safety requirements:

(a) The vehicle shall be equipped with a working
wheelchair lift;

(b) The child’s wheelchair shall be secured in the
motor vehicle, using a minimum of four (4) anchor-
ages attached to the floor of the vehicle, and four
(4) securing devices, such as straps or webbing
that have buckles and fasteners, which attach the
wheelchair to the anchorages;
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(¢) The child shall be secured in the wheelchair by
means of a wheelchair restraint that contains a
combination of pelvic and upper body belts; and

(d) The child’s wheelchair shall be placed in a po-
sition in the vehicle that neither prevents access
to the child nor passage to the front and rear of the
motor vehicle.

158.24 A Licensee providing transportation services
shall ensure that children who receive such services
are taught, in a manner appropriate to the children’s
developmental level:

(a) Safe riding practices;
(b) Safety procedures in crossing the street; and

(c) Recognition of the danger zones around the ve-
hicle.

158.25 Any driver who transports children for a Li-
censee shall keep instructions for the quickest route
to the nearest emergency medical Facility from all
points on the planned route in the vehicle.

5-A DCMR § 159
REQUIREMENTS FOR A CHILD
DEVELOPMENT FACILITY CARING FOR
CHILDREN WITH SPECIAL NEEDS

159.1 A Licensee shall make reasonable efforts to de-
termine if any child under its care is a child with a
disability, as defined by the Individuals with Disabil-
ities Education Act, (Pub.L 101-476; 20 U.S.C. §§
1400 et seq.), with an Individualized Family Service
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Plan (IFSP), and be aware of any obligations that the
Licensee may have pursuant to the IFSP.

159.2 If a Licensee is provided with a copy of the IFSP
as a member of the IFSP team or if the child’s parent
has provided the IFSP or provided written consent to
release the IFSP to the Licensee, the Licensee shall
maintain a copy of the child’s current IFSP on file at
all times during the student’s enrollment at the facil-
1ty.

159.3 A Licensee shall provide a child’s IFSP service
coordinator or service provider access to the Facility

in order to provide services pursuant to the child’s
IFSP.

159.4 If the child’s IFSP is implemented while in the
care of the Licensee, the Licensee shall work with the
child’s IFSP service coordinator or service provider to
develop a plan for incorporating the IFSP goals and
strategies into the child’s daily routine at the Facility.

159.5 When disclosing any information concerning a
child with an IFSP plan to any person, including a li-
censed health care practitioner, who is not employed
by the Facility, the Licensee shall comply with privacy
and disclosure requirements under Federal and local
IDEA laws and regulations, including, but not limited
to, any requirement to obtain written consent from
the child’s parent or guardian before making any dis-
closure.

159.6 A Licensee shall make reasonable efforts to de-
termine if any child under its care is a child with any
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disability and be aware of the Licensee’s obligations
to provide any accommodations required by law.

159.7 A Licensee shall provide each child with a dis-
ability with:

(a) Developmentally appropriate toys and materi-
als;

(b) Developmentally appropriate play equipment
which meets the requirements of the Americans
with Disabilities Act, 42 U.S.C. §§ 12101 et seq.;

(c) Appropriate assistance and attention from
staff members and volunteers; and

(d) Reasonable accommodations to enable the
child to participate in all services and activities
provided by the Facility to children without a dis-
ability, including field trips.

5-A DCMR § 160
REQUIREMENTS FOR A CHILD
DEVELOPMENT FACILITY OPERATING
DURING NON-TRADITIONAL HOURS

160.1 Facilities that offer care during non-traditional
hours or twenty-four (24) hour care shall comply with
all applicable requirements contained in this chapter,
in addition to the specific requirements listed in this
section.

160.2 A Licensee shall ensure that each activity is ap-
propriate both for the time of the day or night and for
the age of each enrolled child.
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160.3 A Licensee shall obtain written consent from a
child’s parent(s) or guardian(s) before Facility staff
bathe or shower that child, with the exception that in
emergency situations or where necessary to protect a
child’s hygiene, such as after regurgitation or bed-
wetting, Facility staff may take appropriate measures
to clean an affected child.

160.4 A Licensee shall meet the following require-
ments for rest and sleep:

(a) If a child 1s in the care of the Facility after 6:00
p.m., on the first day of the child’s enrollment, the
Licensee shall establish a bedtime routine, in con-
sultation with that child’s parent(s) or guardian(s)
and taking into account the age and developmen-
tal needs of the child and the time of the child’s
scheduled pick-up from the Facility. A Licensee
shall document the routine in that child’s record;

(b) A Licensee shall provide each enrolled child
with an individual crib, cot, or bed that is appro-
priate for the child’s age and size. If the child will
be sleeping for more than four (4) hours and is age
and size appropriate, a bed, rather than a cot, shall
be provided;

(c) A Licensee shall ensure that bedding, such as
sheets or blankets, are changed routinely and be-
fore the crib, cot, or bed is used by a different child;

(d) A Licensee shall provide, or shall ensure that
each enrolled child’s parent(s) or guardian(s) pro-
vide, appropriate clothing for the child to wear
while sleeping;
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(e) A Licensee shall ensure that all cribs, cots, and
beds are maintained in a clean and sanitary con-
dition;

(0 If a Facility provides one or more bunk beds for
the use of enrolled children, the Licensee shall en-

sure that no child under seven (7) years of age is
placed on a top bunk;

(2) A Licensee shall ensure that all beds, cots, cribs
and mattresses have firm surfaces and meet the
U.S. Consumer Product Safety Commission’s
standards;

(h) A Licensee shall ensure that all beds, cots, and
cribs, when in use, are placed at least two (2) feet
apart, and that each is at least two (2) feet away
from any radiator or window;

(1) A Licensee shall ensure that no bed, cot or crib
blocks or impedes access to any exit;

(G) A Licensee shall ensure that no other person
shares a crib, cot, or bed with an enrolled child;

(k) A Licensee shall ensure that no enrolled child
five (5) years of age or older shares a sleeping room
with an adult;

() A Licensee shall ensure that staff monitor
sleeping children at least once every three (3)
hours and maintain a written log of this monitor-
ing; and

(m) A Licensee shall provide night-lights
near the exit of each room used for sleeping, along
each hallway adjacent to a room used for sleeping,
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and near each bathroom to be used by enrolled
children during the overnight hours.

160.5 A Licensee that provides non-traditional hours
or twenty-four (24) hour care to school-age children
shall comply with the following additional require-
ments:

(a) A Licensee shall establish a homework routine
for each school-age child, in consultation with the
parent(s) or guardian(s) of that child, on the first
day of enrollment, and shall document the routine
in that child’s record;

(b) A Licensee shall ensure that each school-age
child is afforded quiet time and is provided with a
quiet area for doing homework, as needed;

(c) Facility staff or volunteers shall provide assis-
tance with homework, when needed; and

(d) If an enrolled child is to leave for school directly
from the Facility, the Licensee shall, on or before
the first day of enrollment, enter into a written
agreement with that child’s parent(s) or guard-
1an(s) that specifies the means by which the child
shall get to school and the person(s) responsible for
accompanying the child to school. A Licensee shall
maintain a copy of this countersigned agreement
in the child’s record.

160.6 A Licensee shall comply with all applicable re-
quirements concerning nutrition that are contained
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within this chapter, in addition to the following spe-
cial requirements:

(a) A Licensee shall provide breakfast to each child
who has been in care overnight at the Facility and
is leaving for school directly from the Facility, un-
less the Facility and the child's parent(s) or guard-
ian(s) enter into a written agreement specifying
that the child will eat breakfast prior to arrival or
while at school; and

(b) A Licensee shall provide or serve dinner and a
snack to each child scheduled to remain in care
overnight, unless the Facility and the child's par-
ent(s) or guardian(s) enter into a written agree-
ment specifying that the child will eat dinner be-
fore arriving at the Facility.

160.7 A Licensee providing non-traditional hours or
twenty-four (24) hour care shall comply at all times
with the adult-to-child ratio and staff qualifications
requirements provided for in this chapter.

160.8 A Licensee shall ensure that staff members are
available at all times to attend to the needs of the chil-
dren, and that at least one (1) adult staff member per
every ten (10) children is awake and within sight and
sound of the children at all times.

160.9 A Licensee shall establish and implement
emergency contingency plans to address both medical
and non-medical emergencies at all hours of the day
or night during which care may be provided, including
during natural and man-made emergencies that
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require evacuation from the Facility, temporary dis-
placement from the Facility, or confinement to the Fa-
cility.

5-A DCMR § 161
REQUIREMENTS FOR A CHILD
DEVELOPMENT FACILITY WITH
PETS AND ANIMALS

161.1 If a Facility permits pets or animals at the Fa-
cility’s premises, it shall comply with the following re-
quirements:

(a) A Licensee shall adhere to all local laws, regu-
lations, and ordinances governing the keeping and
maintenance of pets or animals;

(b) A Licensee shall maintain at the Facility prem-
1ses proof of current compliance with all applicable
registration and vaccination requirements for
each pet or animal kept or maintained at the Fa-
cility;

(c) A Licensee shall advise the parent(s) or guard-
1an(s) of prospective and enrolled children in writ-
ing of the presence of pets or animals;

(d) A Licensee shall ensure that all pets or animals
permitted at the premises are in good health, show
no evidence of carrying disease, are friendly to-
ward children, and do not present a threat to the
health, safety and welfare of children;

(e) A Licensee shall maintain all pets or animals
in a visibly clean manner;
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(f) A Licensee shall isolate any pet or animal
showing evidence of disease, such as diarrhea,
skin infection, severe loss of appetite, weight loss,
lethargy, or any unusual behavior or symptoms. A
Licensee shall ensure that any pet or animal sus-
pected of being ill is promptly excluded from the
presence of enrolled children and examined by a
licensed veterinarian;

(2) A Licensee shall prohibit the presence of any
pet or animal whose species is a common carrier of
rabies, without specific proof that the pet or ani-
mal has been vaccinated against that disease;

(h) All pet reptiles shall be kept inaccessible to
children at all times;

(1) A Licensee shall ensure that no pet or animal,
except a service animal accompanying the person
for whom the animal provides assistance, litter
box, or pet or animal pen or cage is permitted in
any area where food is stored, prepared, or served;
and

() If an animal bites a child and the child’s skin is
broken, the Licensee shall immediately notify the
child’s parent(s) or guardian(s) and OSSE, and
shall report it as an unusual incident pursuant to
this chapter.

161.2 Licensee shall ensure that all contact between
pets, animals, and children is supervised by a staff
member who 1s in close enough proximity to remove
the child immediately, if necessary.
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161.3 Licensee shall ensure that pet and animal food
supplies are kept out of reach of children.

161.4 Licensee shall ensure that pet and animal litter
boxes are not located in areas accessible to children.

5-A DCMR § 162
CHILD DEVELOPMENT CENTER:
ADDITIONAL REQUIREMENTS

162.1 All licensed child development centers shall
meet the requirements in Sections 118 through 166.

162.2 A licensed Child Development Center shall be
managed by a Center Director. The Center Director
may be assisted by Teachers, Assistant Teachers,
Aides, Group Leaders, or Assistant Group Leaders, as
further specified in this chapter. In all Centers, the
Center Director and staff may be assisted by volun-
teers.

162.3 Each employee or volunteer at the Child Devel-
opment Center shall be mentally, physically, and
emotionally capable of complying with the require-
ments of this chapter and performing the essential
duties and activities related to child care and early
childhood education.

162.4 Child Development Centers shall not permit a
person with a reportable communicable disease that
can be transmitted through ordinary contact with
children and staff members to be on duty in program
space, or in common indoor or outdoor spaces utilized
by the children, or to have contact with a child at the
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Center, without prior written approval from a li-
censed health care practitioner.

5-A DCMR § 163
CHILD DEVELOPMENT CENTER:
INDOOR AND OUTDOOR PROGRAM SPACE

163.1 For the purposes of this section, "Program
Space" 1s defined as space within the Child Develop-
ment Center, that does not include the following:

(a) Food preparation areas;
(b) Kitchens;

(c) Bathrooms;

(d) Toilets;

(e) Offices;

(f) Staff rooms;

(g) Corridors;

(h) Hallways;

(1) Stairways;

() Closets;

(k) Lockers;

(I) Laundry rooms;
(m) Furnace rooms;
(n) File cabinets;

(o) Storage spaces; and



265a
Appendix D

(p) Non-movable furniture that is not designed for
the use of enrolled children.

163.2 Child Development Centers shall provide ade-
quate indoor program space for the daily program of
the Center. OSSE shall determine the licensed capac-
ity of each Center serving infants, toddlers, and/or
preschoolers in accordance with Subsection 122.2.

163.3 Children under the age of two (2) years, or non-
ambulatory children, may only occupy Center space
that:

(a) Is on street level,
(b) Has two (2) means of egress; and

(c) If the means of egress involve steps, has ramps
in place to enable staff to put children in evacua-
tion cribs or flat strollers to roll them out in the
event of an emergency, unless the lack of a ramp
at any means of egress has been approved by
FEMS.

163.4 Child Development Centers shall ensure that
adequate room is provided for all program activities,
and shall:

(a) Arrange the space to permit the easy accommo-
dation of the entire range of activities offered by
the program;

(b) Arrange the space so that various activities
may occur simultaneously without disruption of
one by another; and
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(¢) Ensure that there is adequate and convenient
storage space for equipment, materials, and the
personal possessions of enrolled children and Fa-
cility staff.

163.5 If a Child Development Center is located in a
building that also houses other entities or persons,
the portion of the building to which the children from
the Center have access shall be for the exclusive use
of children and staff of the Center during the Center’s
normal hours of operation, with the exception of en-
tryways, hallways, and other common areas in the
building normally available for use by the public. If
unrelated business is conducted in child care areas
when the Child Development Center is not in opera-
tion, activities associated with such business should
not leave any residue in the air or on the surfaces or
leave behind materials or equipment that can be
harmful to children.

163.6 Child Development Centers serving infants,
toddlers, or preschoolers shall provide suitable age-
appropriate outdoor play space. This play space shall
be at:

(a) An enclosed area, including a yard or play-
ground, on the Facility’s premises;

(b) A nearby park or playground; or

(c) A rooftop play space that meets the require-
ments of this chapter.

163.7 Child Development Centers shall provide, or
have access to, a minimum of sixty square feet (60 ft?)
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of outdoor play space per child, based on the maxi-
mum number of children scheduled to play outdoors
at any one time.

5-A DCMR § 164
CHILD DEVELOPMENT CENTER:
DIRECTOR QUALIFICATIONS AND
RESPONSIBILITIES

164.1 A Director of a Child Development Center shall
either:

(a) Have earned, a bachelor’s or more advanced de-
gree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with at least fifteen (15) semester credit hours, or
its recognized equivalent, in early childhood de-
velopment, early childhood education, elementary
education, or early special education and at least
one (1) year supervised experience working with
children in a licensed District of Columbia Child
Development Center or its equivalent in another
jurisdiction;

(b) Have earned an associate’s degree from an in-
stitution accredited by an agency recognized by
the U.S. Secretary of Education or the Council for
Higher Education Accreditation, with a major in
early childhood education or early childhood devel-
opment, and has at least three (3) years supervised
occupational experience working with children in
a licensed District of Columbia Child Development
Center or its equivalent in another jurisdiction;
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and provided that he or she earns a bachelor’s or
more advanced degree as described in Subsection
164.1(a) within six (6) years of the effective date of
this chapter; or

(c) Have earned at least forty-eight (48) credit
hours from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with at least fifteen (15) semester credit hours, or
its recognized equivalent, in early childhood edu-
cation or early childhood development, and have
at least four (4) years of supervised occupational
experience working with children in a licensed
District of Columbia Child Development Center or
its equivalent in another jurisdiction; and be em-
ployed as a qualified Center Director in a licensed
Child Development Center in the District of Co-
lumbia on the effective date of these regulations,
provided that the Center Director achieves compli-
ance with (a) or (b) within no more than six (6)
years following the effective date of these regula-
tions; or

(d) For a Montessori School Director, earned a
Montessori certificate issued by a program accred-
ited by the Montessori Accreditation Commission
for Teacher Education, National Center for Mon-
tessori Education, American Montessori Society,
or the Association Montessori International, and
have at least three (3) years of supervised occupa-
tional experience working with children in a li-
censed District of Columbia Child Development
Center or its equivalent in another jurisdiction.
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164.2 For the purpose of Subsection 164.1, a period of
supervised occupational work experience shall in-
clude an average of no less than twenty (20) hours per
week. One (1) year of occupational experience is equal
to one thousand (1,000) hours. Multiple qualifying
periods may be aggregated in order to achieve the re-
quired total.

164.3 Any person who is employed as a qualified Cen-
ter Director in a licensed Child Development Center
in the District of Columbia on the effective date of
these regulations, and who has continuously served
as a Center Director for the past ten (10) years, may
submit an application to OSSE for a waiver of the
qualification requirements in Subsection 164.1, in ac-
cordance with the waiver process in Section 106
(Waiver). OSSE may deny a waiver when a Facility
for which the Center Director was responsible re-
ceived one or more summary suspensions or failed to
abate or resolve the deficiencies, or for any other rea-
son consistent with Section 106.

164.4 A private, parochial, or independent school is
exempt from complying with the requirements of this
Subsection 164.1, if the school:

(a) Is an elementary/secondary educational pro-
gram, as defined in this chapter;

(b) Cares for infants and toddlers on the same
premises as the instructional program offered to
school-age children;
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(c) Is accredited by a nationally recognized accred-
1iting body or other body satisfying similar stand-
ards as approved by OSSE; and

(d) Does not offer subsidized child care.

164.5 For the purposes of this chapter, an early child-
hood development or early childhood education pro-
gram shall include the following subject areas:

(a) Growth and development of infants, toddlers,
or preschoolers;

(b) Care and education of children with special
needs;

(c) Health and physical education of infants, tod-
dlers, or preschoolers;

(d) Therapy through play;

(e) Language development or early childhood liter-
acy;

(® Children’s literature;
(g) Arts education;

(h) Child, adolescent, educational, or abnormal
psychology;

(1) Nutrition for children;
() Family development;

(k) Methods of teaching;

(I) Classroom management;

(m) Child behavior management;
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(n) Curriculum programs and activities for in-
fants, toddlers, and/or preschoolers;

(o) Educational evaluation and measurement;

(p) Early Childhood Development or Youth Devel-
opment administration;

(q) Culturally responsive care and education; and
(r) Any other area as determined by OSSE.

164.6 Prior to, or within one (1) year of employment
as a Center Director, and annually thereafter, a Cen-
ter Director shall successfully complete, a total of no
less than twelve (12) hours of professional develop-
ment, from a source approved by OSSE, in the follow-
ing core knowledge areas with regard to program
management, operations, and evaluation:

(a) Approaches and techniques to plan, organize,
and use available resources;

(b) Effective strategies for working productively
with staff and community resource individuals
and agencies;

(¢) Techniques to conduct program analysis and
evaluation and to implement program improve-
ments;

(d) Interpersonal development and communica-
tion skills, including team building, collaboration,
and conflict management principals and skills;
and
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(e) Fiscal planning and business management
practices.

164.7 Interim or acting Center Directors shall meet
the requirements in this section.

164.8 Center Directors shall attend, upon the request
of OSSE, periodic regulatory compliance review ses-
sions presented by or under the auspices of OSSE.

164.9 Center Directors shall be responsible for the
supervision, program planning, and administration of
the Child Development Center and its staff, con-
sistent with the Center’s written operational policies
and procedures, and shall assume the following re-
sponsibilities:

(a) Ensure compliance with the requirements of
this chapter, and with all applicable Federal and
District of Columbia laws and regulations;

(b) Select and supervise qualified staff and volun-
teers in accordance with the District of Columbia

Career Guide for Early Childhood and Out-of
School-Time Professionals;

(¢) Implement pre-service, orientation and annual
health and safety training for each staff member
and volunteer, as required;

(d) Monitor when staff members complete pre-ser-
vice, orientation, and annual training, verify their
completion, and record staff members’ training in
a document that is available during inspections;
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(e) Ensure that adult-to-child ratios are main-
tained in compliance with this chapter at all times;

() Ensure that parents and guardians continu-
ously have an opportunity to be involved in the
program and in the activities of the Center;

(2) Report unusual incidents as defined by and in
accordance with this chapter;

(h) Ensure that all staff members maintain a cur-
rent CPR and First Aid certification;

(1) Participate in on-going in-service training and
continuing education requirements, as required;

(G) Report evidence of child abuse and neglect that
comes to the Facility staff’'s attention, in accord-
ance with this chapter;

(k) Supervise curriculum implementation at the
Center; and

(I) Ensure that staff members have access to on-
going professional development through registra-
tion in the District of Columbia’s Early Learning
Professional Development Information System.

164.10 A Center Director shall be physically present
at the Facility at all times during the Center’s peak
hours of operation when the majority of children are
present, and maintain on the premises a record of
days and actual hours of work at the Facility, except
that a Center Director may be absent from the Facil-
ity if he or she has designated an authorized repre-
sentative of the Child Development Facility, who
shall be physically present at the Facility when the
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Center Director is absent. This authorized repre-
sentative must meet all the qualification require-
ments of a Center Director and who assumes full re-
sponsibility for the Facility’s management and opera-
tions in the absence of the Center Director.

164.11 Center Directors shall ensure that the written
contingency plans for their Facility is applicable for
all hours of the day, days of the week, and weeks of
the year. If a written contingency plan designates a
school or any other Facility as an emergency location,
and the school or other Facility is not available for all
days and times during which the Child Development
Center operates, the written contingency plan shall
1dentify a secondary emergency location and include
a building use agreement for the secondary emer-
gency location.

5-A DCMR § 165
CHILD DEVELOPMENT CENTER:
TEACHER QUALIFICATIONS
AND RESPONSIBILITIES

165.1 A Teacher in a Child Development Center shall
be at least eighteen (18) years of age and shall either:

(a) Have earned an associate’s or more advanced
degree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with a major in early childhood education, early
childhood development, child and family studies,
or a closely related field;
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(b) Have earned an associate’s or more advanced
degree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with a major in a field other than early childhood
education, early childhood development, or child
and family studies, earned at least twenty-four
(24) semester credit hours, or its recognized equiv-
alent, from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation in
early childhood education, early childhood devel-
opment, child and family studies, or a closely re-
lated field, and have at least one (1) year of super-
vised occupational experience working with chil-
dren in a licensed District of Columbia Child De-
velopment Center or its equivalent in another ju-
risdiction;

(c) Have earned at least forty-eight (48) semester
credit hours, or its recognized equivalent, from an
Institution accredited by an agency recognized by
the U.S. Secretary of Education or the Council for
Higher Education Accreditation, of which fifteen
(15) semester hours, or its recognized equivalent,
shall be in early childhood education, early child-
hood development, or child and family studies, and
has at least at least two (2) years of supervised oc-
cupational experience working with children in a
licensed District of Columbia Child Development
Center or its equivalent in another jurisdiction;
provided that he or she earns an associate’s degree
as described in (a) or (b) by December 2, 2023;




276a
Appendix D

(d) Have earned a high school diploma or its equiv-
alent and a current Child Development Associate
(CDA) credential, which specifies that the individ-
ual is qualified for the assigned age classification;
provided that he or she earns an associate’s degree
in compliance with (a) or (b) by December 2,
2023; or

(e) For a Montessori school teacher, have earned
an associate’s degree from an institution accred-
ited by an agency recognized by the U.S. Secretary
of Education or the Council for Higher Education
Accreditation, and a Montessori certificate 1ssued
by the National Center for Montessori Education,
American Montessori Society, or the Association
Montessori International, or a program accredited
by the Montessori Accreditation Commission for
Teacher Education.

165.2 For the purpose of Subsection 165.1, a period of
supervised occupational work experience shall in-
clude an average of no less than twenty (20) hours per
week. One (1) year of occupational experience is equal
to one thousand (1,000) hours. Multiple qualifying
periods may be aggregated in order to achieve the re-
quired total.

165.3 For the purposes of this section, early child-
hood development and early childhood education
shall include the courses listed in Subsection 164.5.

165.4 Any person who is employed as a qualified
Teacher in a licensed Child Development Center in
the District of Columbia on the effective date of these
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regulations, and who has continuously served as a
Teacher for the past ten (10) years, may submit an
application to OSSE for a waiver of the qualification
requirements in Subsection 164.1, in accordance with
the waiver process in Section 106 (Waiver). OSSE
may deny a waiver for any reason consistent with Sec-
tion 106.

165.5 The duties of a Teacher in a Child Development
Center shall include, but not be limited to, the follow-
ing:

(a) Assisting the Center Director in ensuring com-
pliance with this chapter;

(b) Providing or overseeing the provision, ade-
quate supervision, and appropriate care of all of
the children in his or her class or group at all
times;

(c) Planning and initiating appropriate daily ac-
tivities, which promotes positive development and
learning, based on the strengths, interests, and
needs of all of the children in his or her class or

group;

(d) Assisting the Center Director in implementing
the Facility's policies and procedures;

(e) Communicating regularly with the parent(s) or
guardian(s) of each child in his or her class or
group about the development of their children;

() Participating in on-going in-service training
and continuing education requirements, as re-
quired;
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(g) Supervising subordinate staff;

(h) Assuming responsibility for the program of the
Facility in the absence of the Center Director, if
designated to do so as provided for in Subsection
164.9; and

(1) Performing other appropriate duties as re-
quested by the Center Director.

165.6 A private, parochial, or independent school is
exempt from complying with the requirements of this
section, if the school:

(a) Is an elementary/secondary educational pro-
gram, as defined in this chapter;

(b) Cares for infants and toddlers on the same
premises as the instructional program offered to
school-age children;

(c) Is accredited by a nationally recognized accred-
iting body or other body satisfying similar stand-
ards as approved by OSSE; and

(d) Does not offer subsidized child care.

5-A DCMR § 166
CHILD DEVELOPMENT CENTER:
ASSISTANT TEACHER QUALIFICATIONS
AND RESPONSIBILITIES

166.1 An Assistant Teacher in a Child Development
Center shall be at least eighteen (18) years of age and
shall either:
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(a) Have earned an associate’s or more advanced
degree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation;

(b) Have earned a high school diploma or its equiv-
alent, and have a current CDA credential, which
specifies that the individual is qualified to serve as
an Assistant Teacher for the age classification
with whom he or she will work;

(c) Have earned a high school diploma or its equiv-
alent, and certification of training and competence
in the field of early childhood education or early
childhood development from a duly authorized vo-
cational high school; provided that he or she earns
a CDA credential by December 2, 2023;

(d) Have earned a high school diploma or its equiv-
alent and have at least one (1) year of supervised
occupational experience working with children in
a licensed District of Columbia Child Development
Center or its equivalent in another jurisdiction;
provided that he or she earns a CDA credential by
December 2, 2023; or

(e) For a Montessori school Assistant Teacher,
have earned a minimum of twenty (20) hours of
Montessori specific training, completed an orien-
tation program specific to the school, and works
under the supervision of a Montessori credentialed
lead teacher.
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166.2 For the purpose of Subsection 166.1, a period of
supervised occupational work experience shall in-
clude an average of no less than twenty (20) hours per
week. One (1) year of occupational experience is equal
to one thousand (1,000) hours. Multiple qualifying
periods may be aggregated in order to achieve the re-
quired total.

166.3 The duties of an Assistant Teacher in a Child
Development Center shall include, but not be limited
to, the following:

(a) Providing supervision and appropriate care to
the children in his or her class or group, under the
direct supervision of a Teacher or the Center Di-
rector;

(b) Assisting the Teacher in planning and initiat-
ing appropriate daily activities, which promote
positive development and learning based on the
strengths, interests, and needs of all of the chil-
dren in his or her class or group;

(c) Assisting the Teacher in communicating regu-
larly with the parent(s) or guardian(s) of each
child in his or her class or group about the devel-
opment of their children; and

(d) Participating in on-going in-service training
and continuing education requirements, as re-
quired.
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166.4 A private, parochial, or independent school is
exempt from complying with the requirements of this
section, if the school:

(a) Is an elementary/secondary educational pro-
gram, as defined in this chapter;

(b) Cares for infants and toddlers on the same
premises as the instructional program offered to
school-age children;

(c) Is accredited by a nationally recognized accred-
iting body or other body satisfying similar stand-
ards as approved by OSSE; and

(d) Does not offer subsidized child care.

5-A DCMR § 167
CHILD DEVELOPMENT HOME:
ADDITIONAL REQUIREMENTS

167.1 A licensed Child Development Home shall pro-
vide a child development program for up to a total of
six (6) children.

167.2 For the purposes of Sections 167 through 171,
the term “Licensee” specifically refers to the Care-
giver of a licensed Child Development Home.

167.3 A Licensee shall live on the premises and work
at the Facility located in the home.

167.4 A Licensee shall be responsible for compliance
with all District of Columbia laws and regulations ap-
plicable to a Child Development Facility, including all
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sections in this chapter, except those specifically ap-
plicable only to Child Development Centers.

167.5 A Child Development Home may be licensed to
provide care for up to six (6) children. The total num-
ber of six (6) children in the care of a Child Develop-
ment Home shall not include those of the caregiver
who are six (6) years or older; provided, that the total
number of children of the caregiver between the ages
of six (6) and fifteen (15) years shall not exceed three
(3), and of those three (3) children, no more than two
(2) shall be age ten (10) years or younger. The re-
strictions on the number of children that may be cared
for in a child development home shall also include
care given to a child by a caregiver related to the child.
For the purpose of this paragraph, the term "related"
means any of the following relationships by marriage,
blood, or adoption: Grandparent, parent, brother, sis-
ter, step-sister, step-brother, uncle, or aunt.

167.6 A Licensee who stores, prepares, handles and
serves food shall be responsible for following the re-
quirements consistent with the District of Columbia
Municipal Regulations, including obtaining all requi-
site certifications or licenses as required under the ap-

plicable laws and regulations of the District of Colum-
bia.

167.7 Notwithstanding Subsection 142.7, a Licensee
shall ensure that licensed firearm, shotguns, rifles or
other licensed weapons and ammunition are inacces-
sible to children served in a Child Development Home
or Expanded Home, unloaded, secured with an ap-
propriate trigger locking device, and stored a safe
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storage depository which, when locked, 1s incapable of
being opened without the key, combination or other
unlocking mechanism and is capable of preventing an
unauthorized person from obtaining access to and
possession of the weapon or ammunition contained
therein. Ammunition shall also be stored in a safe
storage depository.

167.8 A Licensee shall ensure that parent(s) or
guardian(s) of children served in a Child Development
Home or Expanded Home with licensed firearm, shot-
guns, rifles or other licensed weapons and ammuni-
tion are provided notice that a licensed firearm, shot-
guns, rifles or other licensed weapons and ammuni-
tion are on the premises of the Child Development
Home or Expanded Home.

167.9 A licensed Child Development Home or Ex-
panded Home shall not provide foster care, for either
children or adults, on the same premises, without the
prior written approval from OSSE. This written ap-
proval shall be maintained at the Facility at all times
that the caregiver provides foster care.

167.10 A licensed Child Development Home shall ob-
tain, maintain, and provide to OSSE upon request,
documentation establishing that each person living at
the home that houses the Facility has, within the pre-
ceding twelve (12) months, been examined by a li-
censed health care professional and certified by that
professional to be free of communicable diseases.

167.11 Child Development Homes and Expanded
Homes shall obtain approval from OSSE for the use
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of all program space, and may only offer child care in
approved space.

167.12 The Caregiver(s) of a Child Development
Home or Expanded Home shall arrange the play
space and the furniture in the approved program
space within the Child Development Home or Ex-
panded Home to allow adequate room for active and
quiet play and for individual and group activities.

167.13 Program space does not include:

(a) Food preparation areas within the kitchen;
(b) Bathrooms;

(c) Hallways;

(d) Stairways;

(e) Closets;

() Laundry rooms or areas;

(g) Furnace rooms; and

(h) Storage spaces.

167.14 Child Development Homes and Expanded
Homes shall provide a sufficient amount, as deter-
mined by OSSE, of developmentally appropriate toys,
games, equipment, books, and other materials to meet
the needs of enrolled children at the Facility.

167.15 Child Development Homes and Expanded
Homes serving infants, toddlers, or preschoolers shall
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provide suitable age-appropriate outdoor place space.
This play space shall be at:

(a) An enclosed yard on the Facility premises;
(b) A nearby park or playground; or

(c) A rooftop play space that meets the require-
ments of this chapter.

167.16 Child Development Homes and Expanded
Homes shall provide a minimum of sixty square feet
(60 ft?) of outdoor play space per child, based on the
maximum number of children scheduled to play out-
doors at any one time.

5-A DCMR § 168

CHILD DEVELOPMENT HOME:

CARE GIVER QUALIFICATIONS
AND RESPONSIBILITIES

168.1 A Child Development Home Caregiver shall be
at least eighteen (18) years of age and shall:

(a) Have earned a high school diploma or its equiv-
alent; and shall earn a Child Development Associ-
ate (CDA) credential by December 2, 2023;

(b) Attend at least four (4) child development-re-
lated training courses, approved by the District of
Columbia Government, per year, for a total of at
least twelve (12) hours of professional develop-
ment annually; and

(c) Successfully complete all health and safety
training requirements set forth in this chapter.
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168.2 The duties of a Child Development Home Care-
giver shall include, but shall not be limited to, the fol-
lowing:

(a) Orienting each member of the Caregiver’s
household to the laws, regulations, and standards
governing Child Development Homes;

(b) Operating the Child Development Home in
compliance with all applicable laws and regula-
tions, including compliance with background
check requirements for Caregivers and any adult
living in the household;

(¢) Ensuring that enrolled children are supervised
and within sight and sound at all times;

(d) Ensure that any other duties or activities per-
formed on behalf of the household do not interfere
with the supervision and care given to the enrolled
children;

(e) Ensuring that each person residing at the
home has a physical examination by a licensed
health care practitioner at least annually and that
each is certified by the examining practitioner to
be free of tuberculosis and other diseases in com-
municable form;

(f) Supervising and accompanying all visitors who
are present at the Home or on the grounds during
the Child Development Home’s hours of operation;

(2) Reporting to OSSE and to the parent(s) or
guardian(s) of each affected child any unusual
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incident or accident that occurs in the Child Devel-
opment Home, in accordance with this chapter;

(h) Ensuring that an adequate number of qualified
registered back-up personnel, are engaged by the
Child Development Home and are available to be
present at the Child Development Home when
needed, at all times during the Child Development
Home’s hours of operation, in accordance with this
chapter; and that all the qualifications and train-
ing of back-up personnel be documented, and that
this documentation, along with records related to
back-up personnel, be kept current and main-
tained consistent with the standards set forth in
this section, as required for all Child Development
Home Caregivers;

(1) Developing and implementing written contin-
gency plans, including written instructions for all
Child Development Home personnel and for all re-
sponsible household members, for use in case of
medical and non-medical emergencies;

() Being responsible for the overall supervision
and administration of the program of care pro-
vided to the enrolled children; and

(k) Ensuring that staff members have access to on-
going professional development through registra-
tion in the District of Columbia’s Early Learning
Professional Development Information System.

168.3 Child Development Home Caregivers shall be
physically present at the Facility during the Facility’s
hours of operation and maintain, on the premises, a
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record of days and actual hours at work at the Facil-
1ty.

168.4 When the Child Development Home Caregiver
is not physically present at the Facility due to Care-
giver’s attendance at a professional development
event or performance of other Caregiver related re-
sponsibilities, the Child Development Home Care-
giver shall designate a qualified back-up Caregiver,
who meets the requirements and qualifications of a
Caregiver as set forth in Section 168.1(a) and (c) and
criminal background checks as set forth in Subsection
132.2 and Section 133, to assume full responsibility
for the Facility’s operations in the absence of the
Child Development Home Caregiver.

168.5 Child Development Home Caregivers shall en-
sure that qualified back-up personnel are available
during all hours of the Facility’s hours of operation
and that the engagement of back-up personnel does
not create a violation of this chapter. If a Child Devel-
opment Home Caregiver utilizes another licensed
Child Development Home Caregiver as a back-up, the
back-up site shall not be responsible for more children
than indicated on his or her license.

168.6 Child Development Home Caregivers shall en-
sure that the written contingency plan is applicable
for all hours of the day, days of the week, and weeks
of the year for which the Child Development Home is
normally operating. If the written contingency plan
utilizes a location that is not available for all days or
hours for which the Child Development Home is nor-
mally operating, the written contingency plan shall
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1dentify a secondary emergency location that is avail-
able.

5-A DCMR § 169
EXPANDED CHILD DEVELOPMENT
HOME: ADDITIONAL REQUIREMENTS

169.1 An Expanded Home may be licensed to provide
care for up to twelve (12) children, consistent with the
laws and regulations of the District of Columbia. An
Expanded Home shall comply with the Day Care Pol-
icy Act of 1979, effective September 19, 1979 (D.C.
Law 3-16; D.C. Official Code §§ 4-401 et seq.).

169.2 An Expanded Home may provide care for more
than two (2) children who are non-ambulatory or un-
der two (2) years of age, provided that the number of
such children does not exceed the following:

(a) Four (4) children, if there are two (2) or more
Caregivers present; or

(b) Six (6) children, if there are three (3) or more
Caregivers present.

169.3 Expanded Homes shall comply with all of the
requirements of this chapter pertaining to Child De-
velopment Facilities and Child Development Homes,
with the following additional requirements:

(a) Each Expanded Home shall have at least two
(2) Caregivers, in compliance with adult-to-child
care ratios; and
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(b) Each Expanded Home shall provide a mini-
mum of thirty-five square feet (35 ft?) of unencum-
bered program space per child.

5-A DCMR § 170
EXPANDED CHILD DEVELOPMENT HOME:
CAREGIVER QUALIFICATIONS
AND RESPONSIBILITIES

170.1 Expanded Home Caregivers shall comply with
the requirements for Caregivers in Child Develop-
ment Homes contained in this chapter, except as spe-
cifically provided herein.

170.2 An Expanded Home Caregiver shall be at least
eighteen (18) years of age and shall:

(a) Have earned at least one of the following:

(1) An associate’s or more advanced degree
from an institution accredited by an agency
recognized by the U.S. Secretary of Education
or the Council for Higher Education Accredita-
tion, with a major in early childhood education,
early childhood development, child and family
studies or a closely related field; or

(2) A high school diploma or its equivalent, and
a current Child Development Associate (CDA)
credential; provided that he or she earns an as-
sociate’s or more advanced degree as described
in Subsection 170.2(a)(1) by December 2,
2023.
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(b) Have successfully completed one of the follow-
ing:

(1) At least one (1) year of operating as the
Caregiver in a licensed District of Columbia
Child Development Home or its equivalent in
another jurisdiction; or

(2) At least one (1) year of supervised occupa-
tional experience in a licensed Child Develop-
ment Center, or its equivalent in another juris-
diction, as a Center Director or Teacher.

(¢) Any person who is employed as a qualified Ex-
panded Home Caregiver in a licensed Expanded
Child Development Home in the District of Colum-
bia as of December 2, 2016, and who has continu-
ously served as a Home Caregiver for the past ten
(10) years, may submit an application to OSSE for
a waiver of the qualification requirements in Sub-
section 170.2(a) or (b), in accordance with the
waiver process in Section 106 (Waiver). OSSE may
deny a waiver for any reason consistent with Sec-
tion 106.

170.3 A primary Caregiver shall reside in the dwell-
ing where the licensed Expanded Home is located.

5-ADCMR § 171
EXPANDED CHILD DEVELOPMENT HOME:
ASSOCIATE CAREGIVER QUALIFICATIONS
AND RESPONSIBILITIES

171.1 An Associate Caregiver in an Expanded Home
shall be at least eighteen (18) years of age and shall:
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(a) Have earned a high school diploma or its equiv-
alent, and a current CDA credential, except that
an Associate Caregiver currently working in a li-
censed expanded home on the effective date of
these regulations shall obtain the CDA credential
by December 2, 2023; and

(b) Have successfully completed at least one of the
following:

(1) At least one (1) year of operating as the
Caregiver in a District of Columbia licensed
Child Development Home, or its equivalent in
another jurisdiction; or

(2) At least one year of supervised occupational
experience in a District of Columbia licensed
Child Development Center, or its equivalent in
another jurisdiction, as a Center Director,
Teacher, or Assistant Teacher.

171.2 An Associate Caregiver need not reside in the
dwelling where the licensed Expanded Home is lo-
cated.

5-A DCMR § 172
OUT-OF-SCHOOL-TIME PROGRAM:
ADDITIONAL REQUIREMENTS

172.1 In the case of a Facility providing out-of-school-
time care only, which is located in a District of Colum-
bia government building exempt from Certificate of
Occupancy requirements, the requirements of this
chapter may be met by providing, in lieu of the Certif-
icate of Occupancy, a Building Use Agreement exe-
cuted by the Facility and the District of Columbia
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government agency with responsibility for that build-
ing, including a certification from the government
agency that it assumes responsibility for the mainte-
nance and safety of the premises in which the Facility
1s located.

172.2 The space used by an out-of-school-time pro-
gram must comply with the requirements in Section
163 (Child Development Center: Indoor and Outdoor
Program Space) which sets forth indoor and outdoor
program space requirements for child development
centers. A licensed out-of-school-time program is ex-
empt from the specific indoor space requirements set
forth in Section 122.1 and need only maintain a min-
1mum of twenty-five (25) square feet of program space
per child five (5) years old or older.

172.3 Child Development Facilities providing out-of-
school-time care to school-age children shall provide
at least one (1) flush toilet and one (1) sink for every
twenty (20) children, based on the licensing capacity
of the Facility.

172.4 Except as provided in Subsection 172.5, if a Fa-
cility provides out-of-school-time care to school-age
children, the Licensee shall develop a program of su-
pervised activities that is designed for school-age chil-
dren that includes for each child:

(a) Free choice of play with appropriate toys;

(b) Opportunities to further develop and strength-
en more proficiencies including running, jumping,
and climbing;
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(c) Opportunities for concentration, alone or in a
group;

(d) Time to read or do homework;
(e) Opportunities for creative activities; and

(f) Opportunities for developing supportive rela-
tionships with staff, volunteers, and peers.

172.5 If a Licensee provides out-of-school-time care,
the Licensee need not comply with the requirements
of Subsection 172.4, provided that the Licensee satis-
fies the specific program requirements in Section 140
(General Daily Program Activities and Curriculum).

172.6 In out-of-school time programs, each group con-
taining one (1) or more children eleven (11) years of
age or younger shall be supervised by, at a minimum,
a Group Leader and an Assistant Group Leader. A
group containing children all of whom are twelve (12)
years of age or older may be occasionally supervised
by a volunteer, in addition to the Group Leader, pro-
vided that the volunteer is at least two (2) years older
than the oldest child in the group.

172.7 A Licensee that provides out-of-school-time
care to school-age children may permit a child seven
(7) years or older to administer his or her own medi-
cation or treatment, under the direct supervision of a
staff member, upon receipt of written authorization
for the child’s self-administration from the child’s par-
ent(s) or guardian(s).
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172.8 A Licensee that provides out-of-school-time
care to school-age children may permit a school-age
child with asthma to carry his or her own inhaler and
to self-administer medication from it as needed, and
may permit a child with a chronic illness or disability
to self-test for the appropriate medical indicator(s)
and to self-administer medication as needed, upon re-
ceipt of written authorization from the child’s licensed
health care practitioner and written consent from the
child’s parent(s) or guardian(s). In each such case, the
Licensee shall ensure that all staff members are in-
formed of the fact that the child is permitted to self-
test or to self-administer his or her medication.

5-A DCMR § 173
OUT-OF-SCHOOL TIME PROGRAM:
CENTER DIRECTOR QUALIFICATIONS
AND RESPONSIBILITIES

173.1 A licensed Child Development Center that pro-
vides out-of-school-time care, either exclusively or in
connection with infant, toddler, or preschool care,
shall have a Center Director.

173.2 A Center Director for a Child Development
Center that provides both out-of-school-time care and
care for infants, toddlers, or preschoolers shall meet
the qualification requirements for a Center Director
in accordance with Section 164 (Child Development
Center: Director Qualifications and Responsibilities).

173.3 A Center Director for a Child Development
Center that only provides out-of-school-time care
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shall be at least eighteen (18) years of age and shall
either:

(a) Have earned a bachelor’s or more advanced de-
gree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with a major in education, child and positive youth
development, or early special education;

(b) Have earned a bachelor’s or more advanced de-
gree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
and have at least one (1) year of supervised occu-
pational experience working with school age chil-
dren under the age of fifteen (15) years in a duly
authorized school or camp, a licensed Child Devel-
opment Center, or the equivalent; or

(c) Have earned an associate’s or more advanced
degree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with a major in education or child and positive
youth development, and have at least one (1) year
of supervised occupational experience working
with school age children under the age of fifteen
(15) years in a duly authorized school or camp, a
licensed Child Development Center, or the equiv-
alent.

173.4 For the purposes of Subsection 173.3, a period
of supervised occupational work experience shall in-
clude an average of no less than twenty (20) hours per
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week. One (1) year of occupational experience is equal
to one thousand (1,000) hours. Multiple qualifying
periods may be aggregated in order to achieve the re-
quired total.

173.5 A Center Director of an out-of-school-time pro-
gram shall be responsible for the supervision, pro-
gram planning, and administration of the Child De-
velopment Center and its staff, consistent with its
written operational policies and philosophy, and shall
assume the following responsibilities:

(a) Ensuring compliance with the requirements of
this chapter, and with all applicable Federal and
District of Columbia laws;

(b) Selecting and supervising qualified staff and
volunteers in accordance with the District of Co-
lumbia Career Guide for Early Childhood and Out-
of-School-Time Professionals;

(c) Implementing an initial orientation and an-
nual training for each staff member and volunteer,
as required;

(d) Ensuring that adult-to-child ratios are main-
tained in compliance with this chapter at all times;

(e) Ensuring that parents or guardians continu-
ously have an opportunity to be involved in the
program and in the activities of the Center;

() Reporting unusual incidents as defined by and
in accordance with this chapter;
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(2) Ensuring that all staff members maintain cur-
rent First Aid and Cardiopulmonary Resuscitation
certification for children are present at the Facility
premises at all times;

(h) Participating in on-going in-service training
and continuing education requirements, as re-
quired;

(1) Reporting evidence of child abuse and neglect
that comes to the Facility staff’s attention, in ac-
cordance with this chapter;

() Supervising curriculum implementation at the
Center; and

(k) Ensuring that staff members have access to on-
going professional development through registra-
tion in the District of Columbia’s Early Learning
Professional Development Information System.

5-A DCMR § 174
OUT-OF-SCHOOL TIME PROGRAM:
GROUP LEADER QUALIFICATIONS

AND RESPONSIBILITIES

174.1 At a Child Development Center that provides
both out-of-school-time care and care for infants, tod-
dlers, and/or preschoolers, a qualified Teacher shall
be deemed to meet the qualification requirements for
a Group Leader.

174.2 A Group Leader, whose sole responsibility is to
supervise an out-of-school-time program group, shall
be at least eighteen (18) years of age and shall either:
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(a) Have earned, an associate’s or more advanced
degree from an institution accredited by an agency
recognized by the U.S. Secretary of Education or
the Council for Higher Education Accreditation,
with a major in education or child and youth de-
velopment;

(b) Have earned at least forty-eight (48) semester
credit hours, or its recognized equivalent, from an
institution accredited by an agency recognized by
the U.S. Secretary of Education or the Council for
Higher Education Accreditation, of which at least
nine (9) semester credit hours, or its recognized
equivalent, shall be in child and youth develop-
ment, and have at least six (6) months of super-
vised occupational experience working with school
age children under the age of fifteen (15) years at
a duly authorized school or camp, a licensed Child
Development Center, or the equivalent;

(c) Have earned a high school diploma or its equiv-
alent, and have at least one (1) year of supervised
occupational experience working with school age
children under the age of fifteen (15) years at a
duly authorized school or camp, a licensed Child
Development Center, or the equivalent.

174.3 In order to qualify for the purpose of Subsection
174.2, a period of supervised occupational work expe-
rience shall include an average of no less than twenty
(20) hours per week. One (1) year of occupational ex-
perience 1s equal to one thousand (1,000) hours. Mul-
tiple qualifying periods may be aggregated in order to
achieve the required total.
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174.4 The duties and responsibilities of a Group
Leader shall include, but not be limited to, the follow-
ing:

(a) Supervising, assisting, and guiding the chil-
dren in his or her assigned group;

(b) Assisting the Center Director in appropriately
planning the program of care and education;

(¢) Communicating regularly with the parent(s) or
guardian(s) of each child in his or her class or
group about the development of their child(ren);
and

(d) Supervising subordinate staff.

5-A DCMR § 175
OUT-OF-SCHOOL-TIME PROGRAM:
ASSISTANT GROUP LEADER QUALIFITIONS
AND RESPONSIBILITIES

175.1 In a Child Development Center that provides
both out-of-school-time care and care for infants, tod-
dlers, or preschoolers, a qualified Assistant Teacher
shall be deemed to meet the qualification require-
ments for an Assistant Group Leader.

175.2 An Assistant Group Leader in a Child Develop-
ment Center that provides out-of-school-time care
only shall be at least eighteen (18) years of age and
have earned at least a high school diploma or its
equivalent, and have at least six (6) months of super-
vised occupational experience working with school-
age children of under the age of fifteen (15) years at a
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duly authorized school or camp, licensed Child Devel-
opment Center, or an equivalent entity.

175.3 For the purposes of this section, a period of su-
pervised occupational experience shall include an av-
erage of no less than twenty (20) hours per week. Six
(6) months occupational experience is equal to five
hundred (500) hours. Multiple qualifying periods
may be aggregated in order to achieve the required
total.

175.4 Each Assistant Group Leader shall work under
the direct supervision of a Group Leader.

175.5 The duties and responsibilities of an Assistant
Group Leader shall be to aid the Group Leader in
guiding the activities of the children.

5-A DCMR § 176
OUT-OF-SCHOOL TIME PROGRAM:
PROFESSIONAL DEVELOPMENT
REQUIREMENTS FOR STAFF

176.1 Each paid employee at a Child Development
Facility serving infants, toddlers, or preschoolers
whose duties or responsibilities include the care of en-
rolled children shall receive pre-service training in
the health and safety standards of licensed Child De-
velopment Facilities in the District of Columbia that,
at a minimum, shall include

(a) Child abuse and neglect, prevention, detection
and reporting;
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(b) Emergency preparation and response planning
for emergencies resulting from a natural disaster
or a human-caused event;

(c) Prevention of sudden infant death syndrome
and use of safe sleep practices;

(d) Prevention of shaken baby syndrome and abu-
sive head trauma;

(e) First aid and CPR, as applicable;

(f) Prevention and control of infectious diseases,
including immunization;

(g) Administration of medication, consistent with
standards for parental or guardian consent;

(h) Prevention of and response to emergencies due
to food and allergic reactions;

(1) Building and physical premises safety, includ-
ing identification of and protection from hazards
that can cause bodily injury such as electrical haz-
ards, bodies of water, and vehicular traffic; and

() Handling and storage of hazardous materials
and the appropriate disposal of bio contaminants.

176.2 Each paid employee at a licensed Child Devel-
opment Facility providing out-of-school-time care
whose duties or responsibilities include solely the care
of school-aged children shall participate in at least ten
(10) hours of professional development annually, in-
cluding annual training that maintains and updates
the employee’s knowledge of health and safety stand-
ards.
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176.3 Acceptable subject for professional develop-
ment of employees who work with school age children
may include the topics specified in Subsection 139.7,
plus the following additional areas as appropriate for
the age range of the children served by the Facility:

(a) Recreation;

(b) Science and technology;

(¢c) Music, visual, and performing arts;
(d) Youth development; and

(e) Guidance.

5-A DCMR § 199
DEFINITIONS

199.1 When used in this title, the following terms and
phrases shall have the meanings ascribed:

Abuse — The physical or mental injury of a child
by a parent, guardian, or custodian, under circum-
stances that indicate that the child's health or wel-
fare is significantly harmed or at risk of being sig-
nificantly harmed. Abuse includes sexual abuse of
a child, whether or not physical injuries are sus-
tained.

Adult — A person who is eighteen (18) years of age
or older.

Adult-to-child ratio — The maximum number of
children permitted per staff member.
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Americans with Disabilities Act or "ADA" —
approved July 26, 1990, as amended (Pub.L. 101-
336; 104 Stat. 327; 42 U.S.C. §§ 12101 et seq.).

Associate caregiver — An individual who pro-
vides care in an Expanded Child Development
Home and who is subordinate to the Primary
Caregiver.

Building use agreement — An agreement be-
tween the Child Development Facility licensed or
required to be licensed and the owner of a building
to use the building to operate a Child Development
Facility if the primary location of operation ceases
to be available.

CDA - Child Development Associate credential, a
credential obtained under the award system of the
Council for Professional Recognition.

CPR - Cardiopulmonary resuscitation.

Care by a related person — Care of a child by
that child’s parent, step-parent, grandparent,
brother, sister, step-brother, step-sister, uncle, or
aunt, said relationship having been established by
blood, marriage, or adoption, or by that child’s le-
gal guardian.

Caregiver — An individual who is in charge of,
and responsible for the direct care, supervision,
and guidance of children in a Child Development
Home or Expanded Child Development Home.
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Center director — A Child Development Center
staff member who has primary responsibility for
the daily operations and management of the Cen-
ter, which may serve children from birth to kinder-
garten entry and children in school-age child care.

Change in ownership — Any change that results
in an individual or owner (including a corporation
or unincorporated business entity) acquiring the
ability to substantially affect the actions of the Fa-
cility. An individual or corporation has the ability
to substantially affect the Facility’s actions when
he, she, or it (1) personally holds, or holds in part-
nership with one or more family members, at least
a twenty-five percent (25%) ownership interest in
the Facility; or (2) personally represents (with vot-
Ing trust, power of attorney, or proxy authority), or
represents in partnership with one or more family
members, any individual or group holding at least
a twenty-five percent (25%) ownership interest in
the Facility.

Child or children — An individual or individuals
from birth to fifteen (15) years of age, except when
“Infant/s” and/or “toddler/s” are specified within
the same provision, in which case “child” or “chil-
dren” means an individual or individuals from
thirty-six (36) months old to fifteen (15) years of
age.

Child experiencing homelessness — A child
who is homeless as defined in Section 725 of Sub-
title Vii-B of the McKinney-Vento Act (42 U.S.C. §
11434a).
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Child development center or Center — A Child
Development Facility located in premises other
than a dwelling occupied by the operator of the Fa-
cility that serves more than twelve (12) children.
This definition encompasses facilities generally
known as child care centers, preschools, nursery
schools, before-and-after school programs, and
similar programs and facilities.

Child development facility or Facility — A cen-
ter, home, expanded home, or other structure that
provides care and other services, supervision and
guidance for children, infants, and toddlers on a
regular basis, regardless of its designated name.
Child Development Facility does not include a
public or private elementary or secondary school
engaged in legally required educational and re-
lated functions or a pre-kindergarten education
program licensed pursuant to the Pre-k Act.

Child development home — A private residence
which provides a child development program for
children. Child Development Home also includes
those Facilities classified as “Expanded Child De-
velopment Homes”.

Communicable diseases — A disease identified
as a communicable disease, including without lim-
itation any illness due to an infectious agent or its
toxic product, which is transmitted directly or in-
directly to a well person from an infected person,
animal, or ectoparasite; or any illness due to an in-
fectious agent or its toxic product which is trans-
mitted through the agency of an intermediate
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host, vector, or by exposure within the immediate
environment. Communicable disease also shall
mean any disease occurring as an outbreak of ill-
ness or toxic conditions, regardless of etiology in
an institution or other identifiable group of people.

CYSHA - Child and Youth, Safety and Health
Omnibus Amendment Act of 2004, effective April
13, 2005 (D.C. Law 15-353; D.C. Official Code §§
1-620.31 et seq. (2012 Repl. & 2016 Supp.)).

Developmentally appropriate — Individual-
1zed, responsive care that aligns with a child’s age,
needs, cultural context, and personality.

DOEE - District of Columbia Department of En-
ergy and Environment.

Elementary/secondary educational program
— A course of instruction and study from and in-
cluding pre-Kindergarten through the end of high
school, any portion thereof, or its equivalent.

Encumbered Instructional and/or Play
Space — Space that is restricted by permanent fix-
tures, architectural structures, equipment, bed-
ding, or furniture that are unrelated to the pro-
gram.

Expanded child development home — A Child
Development Home in which child care is provided

by two (2) or more Caregivers for up to twelve (12)
children.
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Facilities Act — The Child Development Facilities
Regulation Act of 1998, effective April 13, 1999
(D.C. Law 12-215; D.C. Official Code §§ 7-2031 et

seq.).
Facility — A Child Development Facility.

Fever — A temperature of one hundred degrees
Fahrenheit (100° F) or higher if taken under the
arm, one hundred and one degrees Fahrenheit
(101 °F) if taken orally, or one hundred and two
degrees Fahrenheit (102 °F) if taken rectally. For
children under the age of four (4) months, a fever
is a temperature of one hundred and one degrees
Fahrenheit (101°F) or higher taken by any
method.

Full School Day — The entirety of the instruc-
tional hours regularly provided on a single school
day.

Guardian — A person, other than the child’s par-
ent, who has been granted legal authority over and
responsibility for a child.

Group size — The number of children occupying
an individual classroom or well-defined space
within a larger room

IEP — Individualized Education Program.

IFSP — Individualized Family Service Plan.
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Infant — An individual birth to twelve (12) months
of age.

Licensed health care practitioner — A Physi-
cian, a Nurse-Practitioner (also known as an Ad-
vanced Practice Registered Nurse), or a Physi-
cian’s Assistant licensed to practice health care by
the D.C. Board of Medicine or Board of Nursing, or
by a comparable body in another state.

Licensee — A Child Development Facility licensed
pursuant to this chapter, or the operator of such a
Facility, including the Center Director or Care-
giver of a Home or Expanded home.

Nanny share — An arrangement in which two or
more families are splitting the services of a nanny
under these circumstances: The nanny may work
part-time for one family caring for the child(ren) in
their own home then work part-time for the other
family caring for that family’s child(ren) in their
home.

Neglect — The failure to provide care, services and
supervision necessary to avoid physical harm or
mental anguish.

Non-ambulatory child — A child who is: (1) una-
ble to leave a building under emergency conditions
without assistance; (2) unable to walk forward or
backward without assistance; (3) unable to go up
or down steps without assistance; or (4) dependent
upon mechanical aids such as crutches, walkers or
wheelchairs.
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Non-peak hours — For programs operating dur-
ing traditional daytime hours, before 9:00 a.m. and
after 4:00 p.m.; and for programs operating out-
side of traditional daytime hours, time periods as
specified in writing to, and accepted by, OSSE.

OAH - The Office of Administrative Hearings.

OAH Act — Office of Administrative Hearings Es-
tablishment Act of 2002, effective March 6, 2002
(D.C. Law 14-76; D.C. Official Code §§ 2-1831.01 et

seq.).

Office of the State Superintendent or OSSE —
The office established by Section 2 of the State Ed-
ucation Office Establishment Act of 2000, effective
October 21, 2000 (D.C. Law 13-176; D.C Official
Code § 38-2601).

Out-of-school-time care — Care and other ser-
vices, supervision and guidance provided to one or
more children of legal school age and under the age
of fifteen (15) years, who are enrolled in public, pri-
vate, or charter schools, before and after normal
school hours at a Child Development Facility.

Parent — A legal mother or father of a child, by
blood, adoption, foster care placement, or appoint-
ment as legal guardian or custodian of that child
by a court of competent jurisdiction.

Peak hours — For programs operating during tra-
ditional daytime hours, the hours between 9:00
a.m. until 4:00 p.m.; and for programs operating
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outside of traditional daytime hours, time periods
as specified in writing to, and accepted by, OSSE.

Person — A corporation, partnership, and govern-
ment as well as an individual.

Premises — Land and any structure, building or
Improvement, or any portion thereof, operated by
a Child Development Facility licensed by OSSE to
provide care and other services, supervision and
guidance for children, infants, and toddlers on a
regular basis. The term includes, but is not limited
to, all land, structures or buildings used for educa-
tional functions and all land, structures, buildings,
or other improvements used for accessory uses
normally incidental to provide care and other ser-
vices, supervision and guidance for children, in-
fants, and toddlers on a regular basis, including
but not restricted to indoor and outdoor areas,
field houses, gymnasiums, parking lots, green-
houses, playgrounds, stadiums, and open space.

Preschool or preschooler — A child thirty-six
(36) to sixty (60) months of age but younger than
school age.

Pre-service training — Required training for
paid employees of a Child Development Facility
that shall take place prior to or within ninety (90)
calendar days of providing service.

Pre-k Act — Pre-k Enhancement and Expansion
Amendment Act of 2008, effective July 18, 2008
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(D.C. Law 17-202; D.C. Official Code §§ 38-271.01
et seq.).

Pre-K age children — Children who are

(a) Three (3) years of age on or before Septem-
ber 30 of the program year for which the child
1s being enrolled;

(b) Four (4) years of age; or

(c) Five (5) years of age after September 30 of
the program year for which the child is being
enrolled.

Pre-K education service — The purposeful, well
planned and developmentally appropriate practice
and instruction provided by community-based or-
ganizations to pre-K age children.

Primary caregiver — An individual who operates
an Expanded Child Development Home and who
is in charge of the day-to-day operations of the
Home.

Related person — Any legal guardian or any of
the following relationships established by mar-
riage, adoption, or blood to the fifth (5th) degree:
parent or step-parent; grandparent; brother, sis-
ter, step-sister, or step-brother; uncle or aunt; or
niece or nephew.

Safety-sensitive position — Employment in wh-
ich the employee has (1) direct contact with
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children and youth, (2) is entrusted with the direct
care or custody of children and youth; and (3)
whose performance of his or her duties may affect
the health, welfare, or safety of children and
youth, as defined in D.C. Official Code § 1-
620.31(10).

School-age child — A child who is between five
(5) years of age and eighteen (18) years of age on
or before September thirty (30) of the current
school year.

Special needs — Conditions or characteristics of
a person that reflect a need for particular care, ser-
vices or treatment, most commonly physical
and/or mental disabilities and/or delays and is ev-
1dence by IFSP or IEP.

Staff or staff member — An individual who pro-
vides child care or related services directly to a
child on a person-to-person basis in a Child Devel-
opment Facility, whether compensated or uncom-
pensated. “Staff’ includes a Center Director,
teachers, assistant teachers, caregiver, assistant
care giver.

Subsidized child care — Part-time or full-time
child care services, subsidized in whole or in part
to eligible families pursuant to local and federal
law, including but not limited to Sections 5a and 6
of the Day Care Policy Amendment Act of 1998, ef-
fective April 13, 1999 (D.C. Law 12-216; D.C. Offi-
cial Code §§ 4-404.01 and 4-405), and the Child
Care and Development Block Grant Act of 2014,
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approved November 19, 2014 (Pub. L. 113-186; 128
Stat. 1971).

Toddler — A child twelve (12) months to thirty-six
(36) months of age.

Unencumbered Instructional or Play Space —
Space that is free of permanent fixtures, architec-
tural structures, equipment, bedding, and furni-
ture that are unrelated to the program

Unusual incident — Any accident, injury, or
other extraordinary event that involves a child in
care, a staff member, or the operation of a Child
Development Facility, including suspected child
maltreatment or abuse.

Volunteer — A person rendering services to a
Child Development Facility without compensation
by the Facility, including a person so rendering
services as part of an internship or otherwise un-
der the auspices of an educational or training pro-
gram. Volunteer does not include a chaperone
providing service for a field trip, party or special
event.
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