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Before: BATCHELDERrGRIFFINrSnb-MUFiPMY, GireuiLdudges.

Eric Falkowski petitions for rehearing en banc of this court's order entered on May 11, 

2022, denying his application for a certificate of appealability. The petition was initially referred 

to this panel, on which the original deciding judge does not sit. After review of the petition, this 

panel issued an order announcing tfs conclusion that the original application was properly denied. 

The petition was then circulated to all active members of the court, none of whom requested a 

vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the 

panel now denies the petition for rehearing en banc.
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>
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Re: Case No. 21-6111, Eric Falkowski v. USA
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Dear Mr. Falkowski,

The Court issued the enclosed Order today in this case.
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Sincerely yours,

s/Beverly L. Harris 
En Banc Coordinator 
Direct Dial No. 513-564-7077

cc: Ms. Amanda J. Klopf - - %
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No. 21-6111 FILED
May 11,2022 

DEBORAH S. HUNT, ClerkUNITED STATES COURT OF APPEALS 
FQR THE SIXTH CIRCUIT

ERIC CHRISTOPHER FALKOWSKI, )
) .
)Petitioner-Appellant,
)

ORDER)v.
)
)UNITED STATES OF AMERICA,
)
)%Respondent-Appellee.

' :.»; i

Before: KETHLEDGE, Circuit Judge.

*
Eric Falkowski, a federal prisoner proceeding pro se, applies for a certificate of 

appealability, pursuant to 28 U.S.C. § 2253(c) and Rule 22(b) of the Federal Rules of Appellate 

Procedure, for review of the district court’s order and judgment denying his motion to vacate, set 

aside, or correct his sentence that was filed pursuant to 28 U-S.C. § 2255. Falkowski has also filed 

a motion to proceed in forma pauperis and amotion to remand the case to the district court;

Falkowski participated in an enterprise with others to manufacture-and’distribute 

counterfeit Percocet pills using fentanyl, resulting in one death and ■ multiple overdose 

hospitalizations around Murfreesboro, Tennessee. A grand jury indicted Falkowski on ten 

controlled-substance charges based on violations of 21'U.S.C. §§ 841(a)(1), (b)(1)(C), and 846. 

In July 2019, Falkowski pleaded guilty pursuant to a plea agreement on all ten charges and the 

district court sentenced him to 266 months of imprisonment, to be served concurrently with a 188- 

month custodial sentence for a conviction in the Middle District of Florida. The court entered an 

amended judgment confirming the sentence and correcting a clerical error on September 17,2019. 

In June 2020, Falkowski filed a motion for leave to file an untimely appeal, which the district court
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' Re: Case No. 21-6111, Brie Falkowski v. USA
Originating Case No.: 3:21-cv-00657 : 3:16-cr-00176-2

Dear Mr. Falkowski and Counsel,

The Court issued the enclosed Order today in this case.

Sincerely yours,

' 'i '
s/Sharday S. Swain 
Case Manager
Direct Dial No. 513-564-7027

Acc: Ms. Lynda M. Hill
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denied on July 8, 2020. This court affirmed the district court^ July 30, 2020, order denying his 

subsequent motion for reconsideration of his criminal judgment. United States v. Falkowski, No. 

20-5936 (6th Cir. June 4, 2021) (order).

Falkowski filed his § 2255 motion in August 2021. He-sought relief from both federal 

sentences through this single motion filed in the district court. The government filed a motion to 

dismiss the § 2255 motion as untimely.

The district court dismissed the § 2255 motion for lack of jurisdiction with respect to the 

sentence imposed by the Middle District of Florida and denied it with respect to the sentence it 

had imposed in 2019, agreeing with the government that the motion was time-barred. The court 

also determined that equitable tolling was not warranted. The gourt denied Falkowski a certificate 

of appealability.

Falkowski filed a timely notice pf appeal. A certificate of appealability may be issued 

“only if the applicant has made a substantial showing of the denial of a constitutional right.” 

28U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). The applicant must 

demonstrate that “jurists of reason could disagree with the* district court’s resolution of his 

constitutional claims or that jurists could conclude that the issues presented are adequate to deserve 

encouragement to proceed further.” Miller-El, 537U.S.at 327. When the district court’s denial 

of the § 2255 motion is based on a procedural ground, the applicant must demonstrate that “jurists 

of reason would find it debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the district court was 

correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473,484 (2000).

A prisoner may file a § 2255 motion only in “the court which imposed the sentence” at 

issue. 28 U.S.C. § 2255(a). Falkowski received sentences from the district courts for both the 

Middle District of Tennessee and the Middle District of Florida. The district court for this case— 

that is, for the Middle District of Tennessee—was not the couh “which imposed the sentence” of 

188 months, so it did not have jurisdiction to grant relief with respect to that sentence. Jurists of

%

*



No. 21-6111
-3-

would not find it debatable ^hat the district court was therefore correct in dismissing the 

claims related to the criminal judgment from the Middle District of Florida.

As for the Middle District of Tennessee case, the district court entered judgment in 

Falkowski’s criminal case on July 11, 2019, but a clerical error required the court to enter an

amended judgment on September 17, 2019. Falkowski did not file a timely appeal of either the
%

original or the amended judgment, so it became final, at the latest, when the period to appeal the 

amended judgment ended on October 1, 2019. See Fed. R. App. P. 4(b)(1)(A). Falkowski then 

had one year to file his § 2255 motion, until October 1, 2020. See 28 U.S.C. § 2255(f)(1). The 

§ 2255 motion was filed on August 20, 2021, almost eleven months too late. Simply put, 

Falkowski’s § 2255 motion was un^mely, and jurists of reason would not find it debatable that the 

district court correctly denied the motion as untimely.

A prisoner intending to file a § 2255 motion “who misses the deadline [imposed'by the 

statute of limitations] may still maintain a viable habeas action if the court decides that equitable 

tolling is appropriate.” Allen v. Yukins, 366 F.3d 396, 401 (6th Cir. 2004). Nevertheless, 

“equitable tolling relief should only^e granted sparingly.” Cook v. Stegall, 295 F.3d 517,521 (6 th 

Cir. 2002). Equitable tolling is available if the movant can demonstrate that (1) he was pursuing 

his rights diligently and (2) some extraordinary circumstance stood in the way and prevented 

timely filing. Holland v. Florida, 560 U.S. 631,649 (2010); Hall v. Warden, Lebanon Corr. Inst., 

662 F.3d 745, 749 (6th Cir. 2011). It is a well-established principle that ignorance of filing 

deadlines does not warrant equitabffe tolling. Hall, 662 F.3d at 750-51; Allen, 366 F.3d at 403.

In his motion for a certificate of appealability, Falkowski attributes his untimely attempt to 

appeal his criminal judgment—which in turn led him to next file a motibn for reconsideration of 

his criminal judgment rather than a § 2255 motion—to correspondence he had with his former trial 

counsel in May 2020, which he initiated “[i]n order to consult about an appeal.” During his 

sentencing hearing months before, however, the district court told him that he had 14 days to file 

appeal following the entry of judgment. See Falkowski, No. 20-5936, slip op. at 2. The 

procedural obstacles Falkowski encountered beginning with his untimely notice of appeal would

reason

an
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not have occurred had he timely appealed his convictions and sentence in the first place; in other 

words, Falkowski did not diligently pursue his rights from the start, and the problems he did 

experience are not extraordinary circumstances that prevented him from timely filing the § 2255 

motion. %

Falkowski takes issue with the district court’s characterization of his argument below as 

being that his July 2020 motion for reconsideration should have qualified as a “defective” § 2255 

motion. He concedes that he filed the motion in part to cpnimunicate his intention to have 

additional time to properly file a § 2255 motion; such additional time was necessary, according to 

Falkowski, because a tomato that struck his then-place, of confinement, Federal Correctional 

Institution, Estillj South, Carolina,, on April 13, 2020, as well us restrictions imposed in response 

to the COVID-19 pandemic, deprived him of access to his legal materials and other personal

property until March 2021. Although Falkowski at times characterizes the motion as a 

“placeholder,” he also asserts that his motion for reconsideration was “an actual and timely habeas 

corpus motion.” However, the only proper means for Falkowski to have secured additional time 

for his § 2255 motion was. to have filed a timely direct appeal. And in his motion for 

reconsideration, Falkowski sought only, to reopen his criminal judgment so that he could file a 

timely notice of appeal from Jiis criminal judgment, This court has already explained why the 

motion for reconsideration, filed putatively pursuant,to Fede«|rt Rule of Civil Procedure 60, was 

not a.proper vehicle for pursuing habeas relief., Falkowski, No, 20-5936, slip op. at 3-4. In any 

case, while a tornado striking a prison is. certainly extraordinary, Falkowski cannot demonstrate 

that the consequences of the tornado strike and the pandemic restrictions created extraordinary 

circumstances preventing him from properly filing a § 2255 motion because he in fact made 

numerous court filings during the 11-month period between April 2020 and March 2021. 

Significantly, Falkowski filed an amended § 2255 motion in the district court for the Middle 

District of Florida in October 2020 and a second amended § 2255 motion in March 2021, days 

before Falkowski was reunited with his personal property. Jurists of reason would not find it
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debatable that the district court was correct in concluding that Falkowski did not satisfy the 

Holland factors for equitable tolling.

Falkowski additionally argued that he was led astray by the district court when the court 

stated, in an order filed while his appeal of the order denying his motion for reconsideration was 

pending, that it did not have jurisdiction over his criminal case until the appeal was concluded. 

That order, which Falkowski blames for misleading him, was issued on March 11, 2021. The 

period for filing the § 2255 motion had already ended when the district court issued the order. 

Jurists of reason would not find it debatable that the district court was correct in concluding that it 

did not mislead Falkowski into untimely filing the § 2255 motion.

Falkowski also argued against the untimeliness of his § 2255 motion based on actual 

innocence. A credible claim of actual innocence, where “it is more likely than not that no 

reasonable juror would have convfeted [the petitioner] in light of .. . new evidence,” can justify 

an equitable exception to the limitation period. McQuiggin v. Perkins, 569 U.S. 383, 399 (2013) 

(quoting Schlup v. Delo, 513 U.S. 298, 327 (1995)). But Falkowski’s claim of actual innocence 

relied solely on the government’s decision to dismiss Count Six of the fifth superseding indictment 

before trying Falkowski’s codefendants—against whom Falkowski testified at trial as part of his 

plea agreement to the fourth superseding indictment. See United States v. Williams, 998 F.3d 716, 

727 (6th Cir.), cert, denied, 142 S. Ct. 728 (2021), cert, denied, 142 S. Ct. 730 (2021) and cert.

denied,__ S. Ct.___ (2022). Falkowski offers no argument explaining why the government’s

decision makes it more likely than not that no reasonable juror would find him guilty beyond a

reasonable doubt of what Falkowski deems to have been the same charge in the fourth superseding
%

indictment. Jurists of reason would not find it debatable that the district court was correct in 

concluding that Falkowski did not present a credible claim of actual innocence.

%
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The application for a certificate of appealability is DENIED. The motion to proceed in 

forma pauperis and the motion to remand are DENIED- *

ENTERED BY ORDER OF THE COURT

VT • r- V!/-' '

Deborah S. Hunt,*blerk
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ERIC FALKQWSKI. Petitioner, v. UNITED STATES OF AMERICA, Respondent.
UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE, NASHVILLE

DIVISION
2021 U.S. Dist. LEXIS 220033 

NO. 3:21-cv-00657 
* November 15, 2021, Filed

Editorial Information: Subsequent History . 

Appeal filed, 1.1/30/2021Appeal filed, 11/24/2021 
Editorial Information: Prior History •

:
* i • •

• :* * .

Falkowski v. United States, 2021 U.S. Dist. LEXIS 198160, 2021 WL 4804.99.0 (M.D. Tenn', Oct. 14, 
2021)

• ‘;

i-

{202V U.S, Dist* LEXIS IIEric FatkowskL-Petitioner. Pro se, Glenville,Counsel
WV. : .

For United States of America; Respondent: Amanda J. Klopf, 
Brent Adams Hanriafan) U.S. Attorneys Office (Nashy|l!e;Vpffiee), Middle District of 
Tennessee, Nashville, TN. ;; ,

Judges: ELI RICHARDSON, UNITED STATES DISTRICT JUDGE;

Opinion
i • >

ELI RICHARDSONOpinion by:
- \\t Opinion• r;

j; • *j
)

MEMORANDUM OPINION
Pending before the Court is Petitioner's Motion to Vacate, Set Aside^pfCoirect Sentence pursuant to 

,• 28 U.S.C, § 2255 (Doc. No. 1, "Petition"), wherein Petitioner seeks yacattlr of his convictions and 
sentence(s) in his underlying criminal case (no. 3:16-cr-176-2) by V/bicla'Hi^fs serving an aggregate 
prison term of 266 months. The Government moved to dismiss the/£etitiph;:on September.2, 2021 
(Doc. No. 8, "Motion to Dismiss"). Petitioner responded to the Government's Motion to Dismiss on 
September 13, 2021 (Doc. No. 13, "Petitioners Response") and fi!ed a(supporting memorandum four 
days later (Doc. No. 14, "Petitioner's Memorandum in Support"). On. September.8, 2021, Petitioner 

'filed a Motion to Appoint Counsel pursuant to 18 U.S.C. § 3006A(a)(1)(H) (Doc.'No. 10). For the 
reasons discuss herein, the Motion to Dismiss (Doc. No. 8) will be GRANTED, and Petitioner’s 

1 Motion to Appoint Counsel (Doc! No. 10) will be1 DENIED,
V . ‘ , .1 . • ,

BACKGROUND
I. Procedural(2021 U.S. Dist. LEXIS 21 Background

»

\

5

On February 15, 2017, Petitioner was charged with conspiracy and. intent to distribute and possess 
fentanyl resulting in the death of one individual and serious bodily injury of several others in violation 
of 21 U.S.C. §§ 841(a)(1) and 841(b)(1)(C) ("Counts 1-10") (Doc. No. 174, "Fourth Superseding

© 2022 Matthew Bender & Company, Inc., a member orthc LcxisNcxis Group. AH rights reserved.’^sp:^fihis product is subject to the restrictions 
and terms and conditions orthe Matthew Bender Master Agreement. %. > I’if '

APPENDIX B
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lndictment").1 On July 1, 2019, Petitioner pled guilty to Counts ?-1^of]t.h? Fourth Superseding 
Indictment (3:16-cr-176-2, Doc. No. 748). On the same date, visiting. United.States District Judge 
Jack Zouhary sentenced Petitioner to .serve 266 months' imprisonment ^pHoyw^d by five years of 
supervised release. {Id.). Thereafter, Petitioner did not appeal. PetitioHer Res^een serving his 
sentence at Gilmer Federal Correction Institute. According to the Ee$i§£|^reau of Prisons, 
Petitioner's projected release date is July 9, 2037. See Federal Inrffai^bckor, Bureau of Prisons,
https://www.bop.gov/inmateloc/ (last accessed Oct. 4, 2021).

II. Instant Petition
On August 20, 2021, Petitioner filed the instant Motion raising dlteven grounds for relief: (1) 
cumulative error, (2) ineffective assistance of counsel, (3). lack of advice regarding plea agreement 
and guilty plea, (4) failure to investigate clear evidence of prosecutorial{2021 U.S. IDist. LEXIS 3} 
misconduct, (5) Sixth Amendment claim, (6) prosecutorial misconduct, (7) selective’prosecution, (8) 
due process claim, (9) Fourth Amendment claim, (10) Fifth Amendment claim, and-(11) Fourteenth 
Amendment claim. (Doc. No. 1 at 2).
Petitioner specifically contends that

..

[ultimately ... the United States act.ed'intentionallytodeprive'h|m;Ofa fair trial, first by , ■ 
eliminating all plausible defenses, by eliciting his coerced t^ti^gpy, though proffer sessions ... 
second, by compelling him to.be a witness>against himself.. oaridijhi.nd, by weaponizing his 
attorneys [ ] against him. Further,uhe was selectively prose,fujt|pia;nd received disparate 
treatment in comparison to his co-conspirators/codefendants v^hg;'ajs9, p.rovided.substantial 
assistance to the government in the prosecution of others .Id.

SECTION 2255 PROCEEDINGS •; •

28 U.S.C. § 2255 provides a statutory mechanism for challenging the imposition of a federal 
sentence:

A prisoner in custody under sentence of a^purt established^ Act Of Congress claiming the right 
to be released upon the ground that the sentence was imposed in Violation of the Constitution or 
laws of the United States, or that the court was without jurisdiction to impose such sentence, or 
that the sentence was in excess of the maximum authorized by law; or{2021 U.S. Dist. LEXIS 4) 
is otherwise subject to collateral attack, may move the court whicfrimposed the sentence to 
vacate, set aside or correct the sentence.28 U.S.C. § 2255(a). In. order to Obtain relief under 
Section 2255, b pbtitiohfer "’most cfemoflstratb the existence of an error Of constitutional 
macjnitOde Which'had a substantial 'arid irijbrious’effect or influehcO-on the .guilty"plea or the jury’s 

•• vterdiSt.’"’ miriphres^ V. United States, 398F.3d855, 858 (6th Giri/2bp5) (quoting. Griffin v.
.. United Slated, 330 F.3d 733, 736 (6th Cir; 2003)).1;; ™ :

• If a material factual dispute arises in a Section 2255 proceeding, tl^|j^)U^us't hold an. evidentiary 
hearing" to resolve the dispute. Ray v. United\Stafes, 721 F.3d 758;j;7&$;j(6tb.Cir.’-2013). An 
evidentiary hearing is not required; however, if the recprd..conclusively;e.hows. that the petitioner is 
not entitled to relief. 28 U.S.C. § 2255(b); t/j?ay, 721 F.3d at 761; A#eti6ndop/. United States, 178 
F.3d 778, 782 (6th Cir. 1999). A hearing is also'unnecessary ’"if the petitiorier's allegations cannot be 
accepted as true because they are contradicted by the record, inhere.ntly.ineredible, or conclusions 
rather than statements of fact.'" Monea v. United States, 914 F.3d 4:14;. 422 (6th Cir. 2019) (quoting 
Valentine v. United States, 488 F.3d 325, 333 (6th Cir. 20Q7)).
MOTION FOR APPOINTMENT OF COUNSEL ■ *.

% ’ . •:
Petitioner filed a Motion for Appointment of Counsel on September 8, 2021 (Doc. No. 10). The Sixth

• : .. . . i. • • /• • •

lyfcases 2
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Amendment secures the right of a criminal defendant who faces incarceration to be represented by 
counsel at all "critical stages" of tne criminal process. United Statep]y;S$ade, 388 U.S. 218, 224, 87 
S. Ct. 1926,18 L. Ed.2d 1149 (1967). However, the constitutional ifighUo-assistance of counsel 
does not extend to{2021 U.S. Dist. LEXIS 5} motions for post-conviction relief. Pennsylvania v. 
Finley, 481 U.S. 551, 555, 107 S. Ct. 1990, 95 L. Ed. 2d 539 (1987); Shedwick v. Warden N. Cent. 
Corf. Inst., No: 16-3203, 2016 U.S. App. LEXIS 24551, 2016 WL 11005052, at *3 (6th Cir. Dec. 30,
2016) ("[Tjhere is no right to counsel in a post-conviction action.").

... , ^
Movants do not possess a right to counsel in pursuing Section 2255 motions; See Brown v. United 
States, 20 F. App’x 373, 375 (6th Cir. 2001) (citing Pennsylvania v. Finely, 481 U.S. 551, 555,107 S. 
Ct. 1990, 95 L. Ed. 2d 539 (1987ty Foster v. United States, 345 F.2d 675, 676 (6th Cir. 1965) ("This 
Court and others, however, have recently reaffirmed the rule that the Sixth Amendment does not 
apply to collateralattacks.").

• :W . -V
"In exercising discretion as to'whether to appoint counsel, a court should consider several factors, 
including the nature of the case, whether the issues are legally or factiiaily complex, and the litigant's 
ability to present the claims for relief to the court." United States v;iWoods, No. 2:03-CR-069, 2020 
U.S. Dist. LEXIS 177489, 2020 WL 5805324, at *3 (E.D. Tenn. Se^2%20^0).(citing Lavado v. 
Keohane, 992 F.2d 601, 605 (6th Cir, 1993)).
Petitioner fails to present any unique circumstances justifying app6lHtn|jlht‘Gf counsel Petitioner has 

. failed to articulate why he is unaOte to present his 28 U.S.C. § 2255-fndtjonfpro se. Moreover, the 
1 Court believes that it is able to fairly.adjudicate such motions everfTh'^ugti' cine side (and not the 

other) is unrepresented by counsel. That is not to say that learned cbdhsef bannol contribute " 
something, especially something regarding nuances, to a petitioners cause on these motions. But it 
is to say that typically, the degree of substantive merit of these motions;is evident to the,Court 
even{2021 U.S. Dist. LEXIS 6} without learned counsel advocating the merits on the petitioner's 
behalf. Accordingly, Petitioner's request for counsel is DENIED, andtheCourt will proceed to the 
merits of the Motion, ■' • - * V?/,*' '

20 . 
hSiiSjV• ■

Via the Motion, Petitioner correctly concludes that "this Court will likely' Consider [his] claim[s] ’vague’ 
or.’conclusory’". (Doc. No. 1 at 2). But that is not the only issue with' Petitipner’s Motion. It is also 
untimely, as the Government correctly asserts. (See Doc. No. 8 at4')lAS/{h'e Government correctly 
explains, Petitioner's conviction became final on July 25, 2019; wht$Mlcieadline for. filing a notice 
of appeal expired, (id. at 5). Section 2255 provides: "A T-year perio^'o^f^i/ation shali apply to a 
motion under this section. The limitation period shall run from the$fe‘$i’ifc;&n which the judgment of 

- conviction becomes final." 28 U.S.C. § 2255(f)(1). This means that.Petitioner had one year from July 
25, 2019 (i.e., until July 25, 2020) to file a'Section 2255 petition, ai(itb'e:(§/3^ernment correctly notes. 
(Doc. No. 8 at 5). Petitioner did not do so; Petitioner filed his petitio'n'ioyel/ohe year past the ' 
deadline, on August 20,2021. * . < *'

ANALYSIS

Petitioner concedes that his motion is untimely but argues that he should be entitled to , 
equitable{2021 U.S. Dist. LEXIS 7} tolling. (Doc. No. Tat 11). This Court previously has explained 
equitable toiling as follows: •\ .

Under limited circumstances, the period for filing a habeas peti.tioR.under § 2255(f) may be: * 
tolled. See Roberston v. Simpson, 624 F.3d 781, 783-84 (6th Cir.,2010). To be entitled to 
equitable tolling, a habeas petitioner must show ’"(1) that he hastbeen pursuing his rights 
diligently, and (2) that some extraordinary circumstance stood in, his; way' and prevented timely 
filing." Holland v. Florida, 56(^U.S. 631, 649,130 S. Ct. 2549, Ep. 2d 130 (2010) (quoting

cd.'bsi-o'r'thii virbducl is subject to the restrictions 

IfRb'lftiO'hc

splV?*; ">
• /
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•Ms-*- •
iifcjr.',-

Pace v. DiGuglielmo, 544 U.S. 408, 418, 125 S. Ct. 1807,161 Lp gd-V2d 669 (2005)). "The 
doctrine of equitable tolling is applied sparingly by federal cour(s;"iartd' is typically used "only 
when a litigant’s faiiure to meet a legally-mandated deadline unayo’idatily arose from 
circumstances beyond that litigant's control." Vroman v, Brigattyfjffl&jSd 598, 604 (6th 
Cir.2003) (citations and internal quotations marks omitted).Coflfeyifc:&fiitdd States, No. 
3:18-CV-00485, 2019 U.S. Dist. LEXIS 122520, 2019 WL 3305^9-1^1 (M.D. Tenn. July 23,
2019). ' '

■ ‘ }• *•

The Government contends that equitable tolling does not apply here beeatise Petitioner has not 
diligently pursued his rights. Petitioner contends that he is entitled to equitable tolling because, 
according to him, (1) his motion to alter or amend the judgment in his criminal case, brought under 
Rule 60(b) of the Federal Rules of Civil Procedure ("Rule 60(b) Motion"), was really a "defective" 
collateral attack Section 2255 petition and thus grounds for equitable tolling; (2) he should be 
excused for not filing his Section 2255 petition while his Rule 60(b):;motion was pending; and 
(3){2021 U.S. Dist. LEXIS 8} through the filing of the Rule 60(b) mtot^and otherwise, he has 
demonstrated due diligence while gathering evidence to s.uppoi^hi^rciainjs..(Doc. No. 1 at 12*14).
The Court rejects each asserted ground -foe.equitable tolling. ,.? * y 77 f . >;
First. Petitioner relibb on the principle that equitable tpIJirig (nay be'rappropriate where the claimant 
actively pursued his judicial remedies by filing a defective pleadingjasSerting those remedies during 
the limitations period:. (IdL at 12). "The Supreme-Court has: expfainq^t^it^wle have allowed 
equitable4olling; in .situations where the claimant hasiactively purs^p^i'S|(jdicial remedies by filing a 
defective .pleading during the statutory period, o.nwhere .the compli^gptpa!? been induced or tricked 
by his adversary's,misconduct into allowing the fifing.deadline to pass$\llur&do v. Burt, 337*F.3d 
638, 642,{6th Cif. 2003) (quoting Irwin v. Dept of Veterans Affairs;^8^^189, 96, 111 S. Ct. 453, 
112 L,;Ed..2d 435 (1990)). Petitioner.claims that his Rule 60(b)^Otibn^fii.eGl in his underlying 
criminal case a few weeks before the expiration of :the one-yearlimitatiotiis period, was a defective 
Section 2255 petition. The, Court disagreesJo begin with, the Court fears that the entire policy 
behind the one-year limitations period would be circumvented if a wotiid-Wpetitioner could file a 
barebones document (like the Rule 60(b) motion) that obviously{2021 LLS. Dist. LEXIS 9} does not 
suffice under Section 2255 and yet claim entitlement to equitable tolling on:the grounds that the filing 
was effectively a defective Section 2255 petition. Additionally, Petitibrier’s Rule 60(b) Motion was not 
a "defective" attempt to do something (letialone a .defective attemically to present a Section 
2255 petitionj-but rather a very intentional.attempt to accomplish atpMjbular strategiogoal he had in 
mind. According ,tQ;Petifioner, he filed the-Rule 60(b) Motion,to "redpe|i$he judgment" because "the 
United §tates used the writ of habeas corpus ad prosequendurrftojmplerneht a stratagem inwhich to 
coax him into,waiving his privilege-against self-incrimination." (Doca$g^1.jat 13-14). If Petitioner filed 
his Rule.60(b).Motion,/n hopes o/,shedding4ight,on,the'GoyemmeijIjt&.bllejed.wrongdoing, then Rule 

, 60(b) Motion was filed for thanpistinct purpose apd was not for tht^»^®%of asserting a Section 
2255 petition that just happened to be defective. Petitioner further^qpjtpii^,that his "Rule 60(b) 
Motion was the equivalent of a ’bunt’ to get Petitioner's 'runners' ori|h.^b|3lmeaning [Petitioner] filed 
the Rule 60(b) Motion in order to demonstrate due diligence while ^ejgatjLb.CPdthe necessary 
evidence to support his claims." (Id. at . 15). Although,Petitioners are||ntitled;to{2021 U.S. Dist.
LEXIS 10} make whatever tactical decisions they Wish to make (aridjtheilijiye with the 
consequences); the Sixth Circuit has held that tactical decision^made.iwh.ilb’ being aware of a filing 
deadline do not support a granting of equitable tolling.jSee Juracfo,>337yF'.3d at 643 (affirming lower 
court's holding that one-year limitations period would not be;equitably, tolled based on tactical 
decision not to file state postconviction application until completion of extensive 19-month 
investigation or counsel’s alleged misunderstanding of statutory tolling';").

Si;
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Finally, Petitioner confusingly notes that "although [he] maintains was actually
availed to him based on the Government's writ of habeas corpus ajd ptbseC|‘uendum ... the Rule 
60(b) Motion was defective, because Rule 60(b) was not the most bxjjedient manner in which to 
attack the judgment." Id. at 14. Wtether true or not, this argument'i^ifrei^yknt. It does not matter 
whether a Rule 60(b) motion was "tne most expedient manner" to attack- the! judgment if that is the 
manner.by which Petitioner chose to do so. Petitioner made a tacticaf'deciSion to file a Rule 60(b) 
motion instead of a Section 2255 petition. It is clear from Petitioners mkriyTilings and his 
self-proclaimed status as an "intermediate-level paralegal" that{202l U.S. Dist. LEXIS 11} he is 
aware of the differences between the two forms of relief. (Doc. No. 1 at 12; Doc. No. 13 at 8). 
Petitioner does not claim that he was unaware of the filing deadline of a Section 2255 petition. 
Accordingly, Petitioner’s reaching argument that his Rule 60(b) motion should be deemed defective 
because he Chose to bring that motion instead of a Section 2255.patjti.oh-at that time fails.
Second, Petitioner claims that "he^ould not have filed the instant petition until after the disposition of 
the Rule 60(b) Motion." (Doc. No. 1 at 12).' Petitioner correctly pointful that this Court (correctly) 
explained (in its Order case number 3:16-cr-176-2, Doc. No. 826 at1-2) that while Petitioner's appeal 
of this Court's denial of his Rule 60(b) motion was pending, this Cp6rtvcoufd not rule on any motion 

. seeking to modify Petitioner's sentence, including.the particular mbtippTtf}^ pending before the 
Court, i.e., Petitioner's motion (Doc. No. 825) seeking reconsideratignjoEhis Court's order (Doc. No. 
823) denying his motion (Doc. No. 822) for compassionate release^BuLy^ptitidh (motion) under 28 
U.S.C. § 2255 is not a motion seeking merely to modify Petitibnef'f^epfei^de; rather, it is a federal 
habeas corpus matter seeking to have his sentence declared uni a U. S. Dist. LEXIS 12}
under the constitution and/or laws of the'llnited States. In other w^'g^MSourt did not signal here 

' (or anywhere else) that a Section 2C55 petition could ;not be filed wh\le'his^ule 60(b) motion was 
pending.2 True, a Section 2255 petition is subject to dismissal as prejnatiife until the time the 
petitioner’s cohviction(s) and sentences) become firtal, if the petitidhis^Rled before that time. See, 
e.g., United States v. Johnson, 484 F. App’x 84<7, 848 (4th Cir. 2012); Castellano-Martinez v. United 
States, No. CR B:12-255-1, 2012 U.S. Dist. LEXIS 193174, 2012 WL; 12882104, at *1 (S.D. Tex.
Nov. 14, 2012). But Petitioner's conviction became’final almost a year before he filed the Rule 60(b) 
motion, the filing of which had ho effect on Petitioner's prerogative;tg'fiJe a (not premature) petition 
under Section 2255. Certainly, a would-be petitioner is not allowed #.f)\!iy himself additional time by 
the simple expedient of filing a Rule 60(b) motion long after his crii$|pijudgment became final but 
just before his one-year limitation^jeriod expired. ^ \.'
In any event, the Sixth Circuit affirmed this Court’s judgment denying:Petitibner's Rule 60(b) motion 
on June 4, 2021. Petitioner then filed an appeal, which was deniedi^pbc^No. 1 at 12). Petitioner 
subsequently filed a "petition for rehearing or rehearing en banc". MPetiffeher notes that his petition 

, for rehearing was denied on July 29, 2021 but that he did not recei|p.ptice;of the denial order until 
August{2021 U.S. Dist. LEXIS 13} 6,2021. Petitioner states that rtehtHfeB^filed his "instant 2255 
motion in the U.S. mail not long after.'-' Doc. No. 13 at 8. Even if Pefitjohl^argument that he could 
not file his petition until the resolution of, his Rule 60(b) motion.wasicpj-iM$which it is not), he should 
have filed his Section 2255-petition immediately after notice of thdJSfxtH!Cij;cuit's denial, which he 
did not. He filed his petition two w^eks later on August 20, 2021. Cdnsidenng that at this point 
Petitioner's Filing deadline had long expired (namely ovefone year lateirji diligence required a more 
immediate filing. Indeed, the Sixth Circuit has cautioned that "a court sh'ould not extend limitations 
by even a single day" unless there are "compelling equitable considerations." Thomas v.
Romanowski, 362 F. App'x 452, 454 (6th Cir: 2010) (quoting Graham-kfumphreys v. Memphis Brooks 
Museum of Art, 209 F.3d 552, 561 (6th Cir. 2000)). Here, Petitioned; simply has not carried his burden 
of demonstrating that such equitable considerations are present; ar^d.tb.e Petition must be dismissed

>$n$.v! i;
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as untimely. The decision whether to grant equitable tolling is in the,;so,u.nd discretion of the district 
court. See Ingraham v. Geren, No. 3:07-0328, 2008 U.S. Dist. LEXIS/1,3.3202, 2008 WL. 11510397, at 
*8 (M.D. Tenn. Aug. 19, 2008) ("[Tjhe Court may exercise equitable tolling at its discretion when 
justice so requires."). Although the Court has found that it cannot properly apply equitable tolling here 
because the{2021 U.S. Dist. LEXIS 14} justification for it is simply absent, the Court would decline to 
apply equitable tolling even if it did believe that it had the discretion,tq.do.sp.3.
Petitioner also claims that he diligently pursued his. rights. The Court.disagrees. For one thing, as 
suggested above, the Court does not believe that'he demonstrated/diligehce as to his right to file a 
Section 2255 petition by filing the Rule 60(b) motion.

To be entitled to equitable tolling, Petitioner must show that hejwa&Teasonably diligent in 
pursuing his claim. See Holland, 560 U.S. at 653 (stating that eg'dltable^olIing requires 
"reasonable diligence," not "maximum feasible diligence"). Reaspn;able::diligence is typically 
measured through evidence of repeated efforts to communicaieiwijyftcounsel and/or the Court. 
See id. (finding reasonable diligence when a petitioner "wrote h^PUprriiey numerous letters ’ 
seeking crucial information and providing direction; he also rep^atedj^contacted the state 
courts, their clerks, and the Florida State Bar Association.... An3;$hg$efy day that [Petitioner] 
discovered that his AEDPA clock had expired... [Petitioner] prepafecl;his own habeas petition' pro 
se and promptly filed it with the District. Court;"); Jimenez v. Buic.hQfySij} F. App'x 918, 919 (5th 
Cir. 2021} (finding that a petitioner had exercised{2p21 U.S. Dist. jL'EXtS 15} reasonable 
diligence when "[He] sent 'voluminous’ correspondence to his original, postconviction lawyer; he 

• wrote.his trial lawyer, apparently expressing a desire to chdhge lawyers; he asked his trial lawyer 
to send him the state court record; ,and he.'promptly retained' avsecond .postconviction lawyer 
upon.learning of his original postconviction lawyer's withdrawal;"j.,iQonyerseiy, courts do not find 
reasonable diligence when a petitioner fails to show that he or sK'&fias consistently pursued their 
claim. See Patterson v. Lafler, 455 Fed. App'x 606, 610-11 .'(6tj^g-20l2)' (finding that petitioner 

not reasonably diligent because they failed to make consiste'nReffdrts to contact their 
attorney regarding their habeas petition); Carpenter v. Douma,;.840 F.3d 867, 870-71 (7th Cir. 
2016) (stating that large time gaps between a, petitioners actions}.tp.;R.u’risue his claims 

. . undermined a finding of reasonable diligence); see also Maybe^y^ttmann, 904 F.3d 525,
531 (7th Cir. 2018) ("Petitioner's evidence of reasonable di|jaepve^.a^k|d the specificity 
necessary to entitle him to equitable tolling.'.').Thompson v.uniie(ii§faj&s. No.’ 3:20-CV-00700, 
2021 U.S. Dist. LEXIS 112799, 2021 WL 2457750, at *3 (M.Dg&i§$Une 15, 2021). Petitioner 
argues that he "filed [his] Rule 60(b) Motion in order, to demonslr^tp/l^ue diligence while he 
gathered the necessary evidence to support his claims." Doc. However, the
evidence Petitioner discusses relates to claims concerning hiS;tylidj§lW;Etistrict of Florida{2021 
U:S. Dist. LEXIS 16} criminal case, over which this Court lacksjunisdkjtion, and not to the claims 
concerning his criminal case in this Court. Petitioner's attempt to "combine" these two cases-by 
bringing claims concerning both criminal cases, and then using an.-alleged excuse relating to the 
other criminal case to justify his delay bridging claims related to the criminal case in this Court-is 
to no avail. Consequently, Petitioner has not shown that heftias be.en. diligent in pursuing his,

' rights with respect to his claims concerning his criminal case ip -]this;Cogrt.4
Even though the Court could deny Petitioner's equitable tolling claji$oh/the sole basis that he did not 
diligently pursue his rights, the Court finds additionally that no extrao^ipery. circumstances stood in 
his way of timely filing a Section 2255 petition. Petitioner claims tha|Tme.tohiado that occurred on 
April 13, 20205 also entitles him to equitable tolling. Specifically, p'etjtiqne£contends that'"[b]efore 
the tornado strike [sic], he forwarded a copy of his MDFL 2255 mou&rWaHis wife, [and] this is how he 
was able to file an earlier 2255 motion in MDFL. He did not have tW^i||d^i|ht to forward a copy of

© 2022 Matthew Bender & Company, Inc., a member of the LcxisNcxis Group. All rights reserved;,^,is subjccl ,0 lhe restrictions 
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the MDTN motion to his wife before he was separated from{2021 l$|>.i;frisk'-LEXIS 17} his legal 
materials." (Doc. No. 13 at 6-7). The Court takes Petitioner to be afgum'g^te that the tornado is an 
extraordinary circumstance that prevented him from filing timely hib^Sectioci 2255 petition. Ordinarily, 
this kind of argument might hold weight, but in this instance, it doesii&The Government correctly 
notes that the tornado does not justify equitable tolling, because PetiHpner;^ade several filings in 
both his Middle District of Tennessee and Middle District of Florida^sbs/Ciuring the time period he 
claims he was separated from his personal property (namely, April. .13;.2020 through March 10,
2021). (Doc. No. 8 at 12). Defendant's argument is further contradicted ;by.the fact that he timely filed 
a Section 2255 petition in his Middle District of Florida case during this time frame, showing that 
Defendant was aware of such a deadline in that matter and presumably .alsq aware of the Section 
2255 petition filing deadline in his MDTN case, it is clear from Petitioner's filings in his underlying 
criminal case and the instant (civil) matter involving the Petition that he is sufficiently well-versed in 
the law-and sufficiently motivated by a desire to obtain relief-to grasp.and appreciate the significance 
and substance{2021 U.S. Dist. LEXIS 18} of timing requirements for'particular filings and to draft 
and file requests for relief (albeit not necessarily meritorious reque$&fo‘f relief). In short, Petitioner 
has demonstrated that he is litigious and has not demonstrated wh^especially considering that 
litigiousness, he did not initiate the instant litigation in a timely manpeVj(Vwthin the one-year 
limitations period). The tornado ddfes not constitute an extraordinary^cumstance that stood in his 
way of a timely filing of the Petition. In his Response to the GovernmJ^jMotioni to Dismiss, 
Petitioner claims that "the limitations period may also be ’overcom|^tfraqgt)‘a 'gateway' claim of 
actual innocence." (Doc. No. 13 at 3). Specifically, Defendant contgrij^p^' he "did not learn that 
Anthony Wheeler died of an overdose of drugs not solely attributed;|ojJiiM|intil after he reviewed 
the revised PSR on or about June of 2020" and "based on the facbl|f^;ohfy convicted of violating 
the U.S. Sentencing Commission's commentary." (Id. at 4). To obt^jgljef^under Section 2255 
based on errors that were not raised on direct appeal, a petitioner "rpjjstjsjipw both (1) 'cause' 
excusing his double procedural default, and (2) 'actual prejudice' resii|(ing{2021 U.S. Dist. LEXIS 
19} from the errors of which he complains." United States v. Frady,:.'456;:Q..S. 152,167-68,102 S. Ct. 
1584, 71 L. Ed. 2d 816 (1982). This standard is "a significantly higher hurdle than would exist on 
direct appeal." Id. at 166. A Section 2255 petitioner does have an alternative to meeting this high 
hurdle: showing actual innocence. Bousleyy. United States, 523 U.S: 614, 623, 118 S. Ct. 1604, 140 
L. Ed. 2d 828 (1998) (noting that a defendant may alternatively obtain; relief under Section 2255 
based on errors npt raised on direct appeal if he demonstrates actuaUpnpcence) (citing Murray v. 
Carrier, 477 U.S, 478,488, 106 ,S. Ct. 2639, 91 L. Ed. 2d 397 (198|))W.Petitioner's challenge here 
fails because "challenges to the weight or credibility of the evidenc^i^^dtiestabllsh innocence, and 
claims of insufficient evidence short of establishing actual innocenfefe^jiqh-appeare to be at most all 
that Petitioner is claiming here-will not be reviewed in a § 2255 pro£g,e;dj;qgf" Goward v. United . 
States, 569 F. App'x 408, 411-12*if6th Cir. 2014) (citing Zack v. Uri0j$i$tf>s, No. 93-2493, 28 F.3d 
1215,1994 WL 284088, at *3 (6th Cir. 1994)). therefore, Petition^(|lai^;of "actual innocence" • 
fails, and Petitioner will not be granted equitable tolling on this gro|p|g|g|

•‘Finally, Petitioner appears to request an evidentiary hearing to determine.Whether equitable tolling is 
appropriate in this matter. Doc. No. 1 at.11,17-18, However, the Gp|rt!}S''n,ot required to hold an 
evidentiary,.hearing in eveiy instance. •

A petitioner is not entitled to an evidentiary hearing if he has noLafteged any facts that, if true, 
would entitle the petitioner{2021 U.S. Dist. LEXIS 20} to federal'habeas relief. See McSwain v. 
Davis, 287 F. App'x 450, 458^6th Cir. 2008). Even when material-facts are in dispute, an 
evidentiary hearing is unnecessary if the petitioner is conclusiveiy.ehtitled to no relief. See Amr 
v. United States, 280 F. App'x 480, 485 (6th Cir' 2008). "Stated another way, the court is not 
required to hold an evidentiary hearing if the petitioner’s allegations cannot be accepted as true

■ i;v

M-'V-
© 2022 Matthew Bender & Company. Inc., a member of the LexisNcxis Group. All rights rcscrvcd^cjp®lhis;product is subject lo the restrictions

ipi

7lyfcases

and terms and conditions of the Matthew Bender Master Agreement.

24951075



: l
■ .?

% .
because they are contradicted by the record, inherently incredible, or conclusions rather than 
statements of fact.'’ Id.; accord Arredondo, 178 F.3d at 782. The decision whether to hold an 
evidentiary hearing is one committed to the sound discretion of; the,,district court. Huff vi United 
States, 734 F.3d 600, 607 (6th Cir. 2013) ("A decision not to hold .an evidentiary hearing on a 
motion for relief under 28 U.S.C. § 2255 is reviewed for abuse\pi;^screl\bnr).Thompson, 2021 
U.S. Dist. LEXIS 112799, 2021 WL 2457750, at *1. Reviewing,^titioneir's instant Petition, it is 
filled with baseless conclusions rather than statements of fa6t.>{^/jhere;the record conclusively 
shows that the petitioner is entitled to no relief; a hearing is not%q$igdP Dagdag v.-United 
States, No. j}:16-cv-364-TAV, 2019 U.S, Dist. LEXIS 9*1410,^1;£p5%2330274, at *1 n.1 (E.D. 
Tenn. May 31, 2019) (citing Arredondo v. United States, 178 E;i?d$78i;782 (6th Cir. 1999)) 
(internal quotation marks omitted). Becauste Petitioner is ndt enHtled;^ equitable tolling and has 
failed to bring his claim within the one-year limitations period,T?||jt^)jer is not entitled to relief 
and therefore no hearing is required.

CONCLUSION{2021 U.S. Dist. LEXIS 21}....
For the reasons discussed herein, the Governmeht's Motion to'Dismiss,(Doc. No. 8) will be 
GRANTED^ and the Petition will be dismissed with prejudice 'as to the challenges to Petitioner's 
conviction and sentence in this Court arid will be disfiriTSsdd Withoutprejudice as to his convictions' 
and sentences'in the Middle District of .Florida1; PetitibriVs;Mqtioh to Appoint Counsel (Doc. No. 10) 
will be DENIED as moot. Further, based on this brder; all other ’pending, motions related to 
Defendant's Section 2255 P0tition,'ipcluding.Defendant,s;Motion1to. :eqmp.el (Doc. No. 6) and the 
Government's Motion for Extension pf Time (fjbc. Np.,15),'will be'Pl^lEP as moot.

An appropriate Grder will be entered.'
. '

■

'Ill- ;
—. .. , . . .
Pending.before the Court is Petitioner's Motion to Vacate, Set Aside.pr gpnrect Sentence pursuant to 
28 U.S.C. § 2255 (Doc. No..i, "Petition"), wherein Petitioner seeks-yacatuVof his convictions and- 
sentence(s) in his underlying criminal case (rio.,3l16-cr-176-2), whereby.heiis serving an aggregate 
prison term of.266 months, .the government moved fo dismiss the Petjtjonipn September 2, 2021 
(Doc. No..8, "Motion to Dismiss"). Petitioneriresponde^'to the Government's Mbtion{2021 U.S. Dist. 
LEXIS 22} to Dismiss on September 13, 2021,:(Dqc. 13,'"Petitioner's Response") and filed a
supporting memorandum four days later (Doc. No. 14, "Petitioner's.Memorandum in Support"). On 
September 8, 2021, Petitioner filed a Motipnlp AgpointCbunserpursuantto 18 U.S.C. § 
3006A(a)(1)(H) (Doc. No. 10). For the reasons discussed in the accompanying memorandum 
opinion, the Motion to Dismiss (Doc. No. 8) is GRANTED, ahd the-R$jtibn is dismissed with 
prejudice as to the challenges to his' conviction and sentence in this,;Cgurt. and is dismissed without 
prejudice as to hiS convictions and sentencesTn the Middle District$fk|lqrjda.

Isl Eli Richardson 
ELI RICHARDSON'
UNITED STATES DISTRICT JUDGE 

ORDER • y

Petitioner's Motion to Compel (Doc. No. 6), Petitioner’s Motion to Apigdint Counsel (Doc. No. 10), and 
the Government's Motion for Extension of Time (Doc. No. 15) are^ENIED-as moot.

• * , •»'*';.<*•'>»/• !>vj ** t‘.

Rule 11(a) of the Rules,Governing § 2255 Cases requires that a "issue or deny a
certificate of appealability when it enters a final order adverse t^theibpplieant." A certificate of 
appealability may issue only if the "applicant has made a substantfaj^pwjpg of the denial of a 
constitutional right." 28 U.S.C. § 2253(c)(2). is pr'l^orr.

K;.,8lyfcases
© 2022 Matthew Bender & Company, Inc., a member of the LexisNcxis Group. All rights rcscrvcd.Usc of.lhis product is subject to the restrictions 
and terms and conditions of the Matthew Bender Master Agreement. :• ••

• >

% *#!3bt*:*:

tS.iCsiV' - 
Citjjilr*.-..?

24951075



*

:.v7'7' ■

Should Petitioner give timely notice of an appeal from this Order, qG^ridfice shall be treated as an 
application for a certificate of appealability,{2021 U.S. Dist. LEXIS.^}j28i.ti.S.C. § 2253(c). A 
district court may make a decision as to a certificate of appealabilij^a^jttl^me it denies a § 2255 
petition, even though the petitioner has yet to make an effective reg$§f#^such a certificate by 
filing a notice of appeal (or otherwise). See Castro v. United Sfateljfsit) .jf.'3jcl 900, 902 (6th Cir. 
2002). .
''To obtain a COA under § 2253(c), a habeas prisoner must make a-suBstantial showing of the denial 
of a constitutional right, a demonstration that, under Barefoot, inciudes;sfiowing that reasonable 
jurists could debate whether (or for that matter, agree that) the petition should have been resolved in 
a different manner or that the issues presented were 'adequate to deserve encouragement to 
proceed further.'" Id. (quoting Slack v. McDaniel, 529 U.S. 473, 483-84, 120 S. Ct. 1595,146 L. Ed. 
2d 542 (2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 893,103 B, Ct. 3383, 77 L. Ed.2d 1090 & 
n.4 (1983))). Or to put it only slightly differently, "[a] petitioner satisfjes$his standard by ■ 
demonstrating that jurists of reason could disagree with the district.;cpuVf?s resolution of his 

. constitutional claims or that jurists could conclude the issues presented'ihre .adequate to deserve 
encouragement to proceed further." Miller-Eiv. Cockrell, 537 U.S. 3227327,123 S. Ct. 1029,154 L. 
Ed. 2d 931 (2003) (citing Slack v. McDaniel, 529 U.S. 473, 484,12$S;;i;CtKI595, i46 L. Ed. 2d 542msIn this case, a certificate of appeajgbility will not issue from this Cri£%h|£iaijse the Court concludes 
that Petitioner has failed to make a substantial showing of the denial]p;M\cqnstitutional right. As 
noted{2021 U.S. Dist. LEXIS 24) in the above-referenced Rule 1 l||p|0^ever, Petitioner is free to 
separately request a certificate of appealability from the United Stafe^iC'ouft of Appeals for the Sixth 
Circuit pursuant to Rule 22 of the Federal Rules of Appellate Procedurdii.v"
This Order shall constitute the final order in this case for purposes ofThe^above-referenced Rule 
11(a) and also the judgment in this case for purposes of Fed. R. Civ, ■P;£58.!

(2000)).

IT IS SO ORDERED.

Isl Eli Richardson 

ELI RICHARDSON 
UNITED STATES DISTRICT JUDGE

-k.. ■

Vv
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mreFootnotes

plVrii......

On March 16, 2017 Petitioner was sentenced to 188 months' impri^pij'BrijBrjtfor similar conduct by the 
United States District Court for the Middle District of Florida (that cj)st£$!si#se no. 6:16-cr-224).
Doc. No. 1 at 1. Several of Petitioner's grounds for relief in the Pegft^Hjie to his Middle District of 
Florida sentence. But a petition under Section 2255 must be filed ipi(he.c6urt that imposed the 
sentence being collaterally attacked via the petition. See 28 U.S.C, §,2255(a). Thus, jurisdiction does 
not lie in this Court as to claims challenging the convictions and seritep'ep(s) in the Middle Distnct of 
Florida case, and accordingly this Court will dismiss such claims without prejudice.

If the Court had so signaled (which it did not), that might suggest that .the Court should explain why it 
is now taking a view contrary to v^hat it signaled previously. But what it would not suggest is that

1

2
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Petitioner relied on such a signal in refraining from filing during the.'bhes/'ear limitations period; the 
Order cited by Petitioner here was not issued until March i 1,2021 ; long after the limitations period 
expired. :V.
3
As previously mentioned, although this argument section mentio^slPetitibrier's issues with his case 
and counsel in his Middle District of Florida case, the Court will no%nte^ain such arguments as this 
Court has no jurisdiction over a collateral attack upon the judgmeribin-ithafecase.

The Court takes ho position whether he has done so in his Middle pi|jnct^qf-Florida case.

Although in his various filings Petitioner mentions April 13, 2019 and$prjM3, 2020 as dates on 
which the tornado occurred, the tornado occurred on April 13, 2020'and. the'Court will use that date 
for purposes of this section. (See Doc. No. 8 at 12, fn. 6).

4

5

%6
"It is important to note in this regard'that 'actual innocence' means factual innocence, not mere legal 
insufficiency." Bousley, 523 U.S. at 622. ■
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UNITED STATES OF AMERICA, Plaintiff-Appellee, v. ERIC CHRISTOPHER FALKOWSKi.
Defendant-Appellant

UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 
8021 U.S. App. LEXIS 16796 

No. 20-5936 
June 4, 2021, Filed

Notice: :
NOT RECOMMENDED FOR FULL-TEXT PUBLICATION. SIXTH CIRCUIT RULE 28 LIMITS 
CITATION TO SPECIFIC SITUATIONS. PLEASE SEE RULE 28 BEFORE CITING IN A PROCEEDING 
IN A COURT IN THE SIXTH CIRCUIT. IF CITED, A COPY MUST BE SERVED ON OTHER PARTIES 
AND THE COURT. THIS NOTICE ISVO BE PROMINENTLY DISPLAYED IF THIS DECISION IS 
REPRODUCED.
Editorial Information: Subsequent History ..
Rehearing denied by, En banc United States v. Falkowski, 2021 U.S. Appr LEXIS 22620 (6th Cir., July 
29, 2021)Motion granted by Falkowski v. United States, 2021 U.S. Dist. LEXjS 198018 (M.D. Fla., Oct. 
14,2021) ................. „ -k'lsiiidJ

Editorial Information: Prior History

jr

•••:• .-.rv ■'.! .

{2021 U.S. App. LEXIS 1}ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF TENNESSEE.United States v. Doe, 2020 U.S. Dist, LEXIS 134847, 2020 WL 
4368282 (M.D. Tenn., July 30, 2020)

Counsel For UNITED STATES OF AMERICA, Plaintiff. - Appel lee: Cecil Woods 
VanDevender, Office of the U.S. Attorney,: Nashville, TN. ;

ERIC CHRISTOPHER FALKOWSKI. Defendant - Appellant, 
Pro se, Glenville, WV. S£PV

Judges: Before: BATCHELDER, COOK, and STRANCH, Circuit Judgep.,0',
% . - Opinion•\ • ■

p)T. t.'E'XiS

...... ........ . ”.... ■ ■ . :

Eric Falkowski, a federal prisoner proceeding pro se, appeals the district court's order denying his 
motion to reconsider the judgment that sentenced him to 266 months in;prison. This case has been 
referred to a panel of the court that, upon examination, unanimously agrees that oral argument is not 
needed. See Fed. R. App. P. 34(a). Because Falkcwski's motion relies on the Federal Rules of Civil 
Procedure even though his case IS a criminal prosecution governed by the Federal Rules of Criminal 
Procedure, the order is AFFIRMED.
Falkowski participated in an enterprise with others to manufacture and distribute counterfeit Percocet 
pills using fentanyl, which resulted in one death and multiple overdose hospitalizations around 
Murfreesboro, Tennessee. Falkowski pleaded guilty pursuant to a pleft'agreement to all ten charges 
levied against him. He testified against five codefendants{2021 U.S'rApp. LEXIS 2} in their trial, and
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the jury returned guilty verdicts against four of them.
Falkowski's presentence report calculated a guideline sentenced life imprisonment based on a total 
offense level of 43 and criminal history category of IV. After granting the government’s motion for a 
downward departure, see USSG § 5K1.1,.and granting a further downward.adjustment for time 
Falkowski had spent in pretrial custody, the district court sentenced Falkowski to a'266-month term 
of imprisonment, to be served concurrently with'a 188-mdnth sentence related to a conviction in the 
Middle District of Florida. The court advised Falkowski that, although he had waived some of his 
rights to appeal in his plea agreement, he had fourteen days from entry of judgment to appeal.
The district court entered judgment on July 11, 2019. A clerical error required the court to enter an 
amended judgment on September 17, 2019. Falkowski did not file a notice of appeal within fourteen 
days of either date, but on June 26,,2020, he,filed a motion for leave to file an untimely notice of . 
appeal, the court denied the motion, and Falkowski did not appeal from that denial.

On July'27, 2020, Falkowski filed a "Motion to Reopen’Judgment urider{2021 U.S. App. LEXIS .3} 
Rule 60(b)," relying on the Federal Rule of Civil Procedure that provides for relief from a final 
judgment in a civil case. Falkowski argued that he received ineffectjyeiassistance of counsel with 
respect to his right to appeal, that the district court's judgment was "wrought with countless instances 
of constitutional infirmities," and that the government committed "egregious';' misconduct "through an 
elaborate stratagem" to cause him to incriminate hin^elf. ,
The district c'oUrt'denied the’motion On two aiterri'dtivVgro'unds^b//edrStcifO‘s v. Doe, No. 
3:16-CR-00176-2, 2020 U.S. Dist. LEXIS 134847, 2020 WL 436&28§fftfJPTenn. July 30, 2020) 
(order). First, the court determined that Falkowski’s claims were "eritMy’cpffclusory, with absolutely 
no accompanying allegations (let alone evidence) of supporting facts." M£0rU.S. Dist. LEXIS 
134847, [WL] afl. Second, the court concluded that the motion wafMjrnfe’ly because it was filed
more than a,y^ariafter sentencing, fd. Falkowski filed a timely rroticblof appeal. ' .*

On appeal, Falkowski argues for the timeliness of his Rule 60(b) motion because his motion was 
made on July ,27, 2020, for reconsideration of an amended judgment that was entered on September 
17, 2019, and Rule'60(b)(1) pro\/ides for a one-year limitation period; The government responds that 
Falkowski is improperly,relying on rules foF civil procedure even though'his case{2021 U.S. App. 
LEXIS 4} is a crirfiinat matter. - ‘ ' -*V ...
The district court's denial of a motion for- relief fropn e judgment unde^Ruje sbfbj of the Eederal 
Rules of Civil Procedure in a criminal proceeding is reviewed for arj;£b%¥:pf discretion. United 
States v. Gibson, 424 F. App'x 461, 463 (6th Cir.<2011). A court ab^sps^Us discretion if it relies on 
erroneous findings of fact, improperly applies the law, or uses an erroFfedus.legal standard. Keith v. 
Bobby, 618 F.3d 594, 597 (6th Cir. 2010). y'";j ",J-

The government is indeed correct. "[Fjederal criminal trials are governed, by .the Federal Rules,pf 
Criminal Procedure." Gibson, 424 F. App'x at 464. Rule 60(b) cannprbeftis’bd to provide relief from 
judgment in criminal proceedings. Id.] 'United States v; Diai, 7»F. 1'52 (6th Cir. 2003).
Though this proceeding comes after FaikdwskPs fcbriviction, it is stilhpal|.othis criminal case -m 
because-Falkowski seeks relief from the judgment P^tered-in his criMhMcase. That Is distinctf rom a 
collateral attack oh the conviction such as 4 habeas petition, which $ptyld bei a separate civil 
proceeding. The Federal Rules of Criminal ;PfOCddiire apply to criminal ipifdcbedings, while the * 
Federal Rules of Civil Procedure apply to collateral attacks "to the extent that [it is], not inconsistent 
with applicable federal statutes and rules.", Gibson, 424 F, App’x at 464..(alteration in original) 
(quoting; Gonzalez v. Crosby,.545 U.S. 524, 529,126 S. CL 2641, 162;L::Ed. 2d 480 (2005)).
It is true that "[a] document filed prose is 'to be liberally construed.’"' Erickson v.Pardus, 551 U.S.

.Sr* :v.: rr- 
i'j £&}> •; •
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89,94,127 S. Ct. 2.197,167 L. Ed. 2d 1081 (quoting Estelle v. Gamble, 429 U.S. 97,106, 97 S. Ct. 
285, 50 L. Ed. 2d 251 (1976)). But even so, none of the limited{2021 U.S. App. LEXIS 5} methods of 
challenging an entered judgment delineated in the FederalRules of'Criminal Procedure-that is, those 
under which we could possibly construe Falkowski's motion to have..been made-apply here. See Fed. 
R. Crim P. 33, 34, 35, 36. Even were we to very liberally construe pajkowski's motion as having been 
made under its closest analogue in the Federal Rules of Criminal Pcopedure; a motion for a new trial 
under Rule 33, the motion would still be untimely. See Fed. R. Crirrj. 33(b)(2). When a Rule 33 
motion is untimely, we will uphold a conviction "unless doing so would-result in a manifest 
miscarriage of justice"; given the district court's reasonable findings, Falkowski has not so shown 
here (again, even if we were to construe his motion as having been;rnade:under Rule 33). For all of 
these reasons, the district court did not abuse its discretion in denyirigithe'jfnption; it is not necessary 
to specifically affirm the denial on the merits or further analyze the motipq^Jimeliness.
Finally,-we note that Falkowski filed what we construed as a motion |oRemand so that he could file a 
motion under 18 U.S.C. § 3582(c)(1)(A) in the district court, which wje;dpnfed. Once the district court 
regains jurisdiction over this case, Falkowski may file such a motion in his. priminal case,
governed{2021 U.S. App. LEXIS 6} by the Federal Rules of Criminal procedure: , . ;

vr

•The district court's order is AFFIRMED. .* •
i? :> *
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UNITED STATES OF AMERICA, v. JOHN QUINCY DOE, aka ERIC CHRISTOPHER FALKOWSKI 
UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE, NASHVILLE

DIVISION
2020 U.S. Dist. LEXIS 120214 .

NO. 3:16-cr-0Q176-2 
July 8, 2020, Decided 

July 8,2020, Filed
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Editorial Information: Subsequent Histoi7
Motion denied by United States v. Doe; 2020 U.S. Dist. LEXIS 134847t;2p2p WL 4368282 (M.D. Tenn,, 
July 30, 2020)Decision reached on appeal by, Sub nomine at United Statfei v.' Williams, 998 F.3d 716, 
2021 U.S. App> LEXIS 15764. 20$1 WL 2131289 (6th Cir. Ienri.,:May a&iO^jMotibn ‘denied by,' 
Request denied by United States v. Falkowski, 2021 U.S. Oist. LEXIS 186819, 2021 WL 4460512 (M:D. 
Tenn., Sept. 29, 2021 )Post-convlction relief dismissed at, Motion‘denied byi As moot Falkowski v. United 
States, 2021 U.S. Dist. LEXIS 198160 (M.D. Tenn., Oct. 14, 2021)'1

{2020 U.S. Dist. LEXIS 1}For0sA, Plaintiff: Amanda J. Klopf, LEAD 
ATTORNEY, U.S. Attorney's Office (MDTN), Middle District of Tennessee, Nashville, TN 
USA; Brent Adams Hannafan, U.S. Attorney's Office (Nashville Office), Middle District of 
Tennessee, Nashville, TN.

Judges: ELI RICHARDSON, UNITED STATES DISTRICT JUDGE.

t**• r. .1 f ..

Counsel

* : -Opinion

ELI RICHARDSONOpinion by:
Opinion

.'2620 WL 

28."2021}i'.

Pending before the Court is Defendant’s Application to ProceedNn §is$ct;£burt Without Prepaying 
Fees or Costs (Doc. No. 813, "Application"). Defendant’s Application is' hot necessary. As one district 
court explained: „• -;

A declaration of in forma pauperis status is unnecessary for an indigent ^criminal defendant. In 
forma pauperis status basically permits a litigant to have access to.the Courts without the 
pre-payment of filing fees. 28 U.S.C. § 1915(a)(1). There are no filing fees in a criminal case. 
Although a defendant ultimately may file an appeal in a criminal case in forma pauperis, such a 
request is premature at this stage of the litigation.United States v. Ford, No. CRIM. 08-411-8, 
2011 U.S. Dist. LEXIS 42150, 2011 WL 1496782, at*1 (W.D. Pa. Apr. 19, 2011); see also 
Owens v. United States, No. 1:08-CV-807, 2008 U.S. Dist. %.EXIS 96108, 2008 WL 4997524, at 
*3 (W.D. Mich. Nov. 20, 2008) (relieving a defendant of a filing fee where he intended to file 
matters in his criminal case, rather than initiate a new civil action):Therefore, the{2020 U.S. 
Dist. LEXIS 2} Court DENIES Defendant's Application as moot:

MEMORANDUM OPINION & ORDER

Also pending before the Court is Defendant's Motion for Leave to F.ilejIJ.ntiiTiely Notice of Appeal.
iJ'.v. v..‘W
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(Doc. No. 812, the "Motion"). Via the Motion, Defendant requests theiDouft ^to grant leave to file an 
untimely appeal" and to grant Defendant leave "to proceed under the pseudonym, John Quincy Doe."
(Id.). *
Defendant is serving a 266-month term of imprisonment on each of the following counts, with the 
sentence on each count to run concurrent with one another: one count of Conspiracy to Distribute 
and Possess with Intent to Distribute Fentanyl, Resulting in Death or Serious Bodily Injury, in 
violation of 21 U.S.C. §§ 846; and nine counts of Distribution and Possession with the Intent to 
Distribute Fentanyl, Resulting in Death or Serious Bodily Injury, in violation of 21 U.S.C. § 841(a)(1)
& (b)(1)(C). The judgment reflecting such sentence was entered on;Julyj11,2019 (Doc. No. 767). As 
Defendant was advised at his sentencing hearing, which had taken Rjace lO.days earlier, he had 14 
days to file a notice of appeal. (Doc. No. 801 at 51).1
Defendant acknowledges that his notice of intent to appeal is untimely but claims excusable neglect. 
He claims that his counsel, David I. Komisar, "failed to{2020 U.S. pjsULE)(IS 3} consult with him 
regarding his limited appeal rights following the July 1, 2019 sentencing Wearing" despite an order 
from Judge Zouhary. (Doc. No. 812 at 2). Komisar allegedly later infqriiriie.cl Defendant’s wife that 
there had been no point in discussing appeal rights since Defendarif;had Waived his right to appeal. 
(Id. al2-3).
Under the Federal Rules of Appellate Procedure, to commence an appfafVcriminal defendant must 
file a notice of appeal within 14 days after the entry of the judgment'being'appealed. Fed. R. App. P. 
4(b)(1)(A)(i). Rule 4(b) allows for^onsideration of a motion to extend the time period for filing a 
notice of appeal. Specifically, Rule 4(b)(4) provides:

Upon a finding of excusable neglect or good cause, the district court may-before or after the time 
has expired, without or without motion and notice-extend the time t6 file a notice of appeal for a 
period not to exceed 30 days from the expiration of the time othefiniise prescribed by this Rule 
4(b).Fed. R. App. P. 4(b)(4) (emphasis added); see also United'States'v. Aguilar-Rivera, No. 
2:17-CR-164(1), 2020 U.S. Dist. LEXIS 13438, 2020 WL41972’8l#*2 (S.D. Ohio Jan. 27, 2020) 
(explaining that, even if the district court were to find excusable!j||||e;ct;br good cause shown, 
the court may only enlarge the time period to file a notice of appeal; by 30 days from the 
expiration of the defendant's£020 U.S. Dist. LEXIS 4} time tOiapp&a!)-^United States v. Tolbert, 
No. 3:08CR-142-M, 2012 U.S. Dist. LEXIS 862, 2012 WL 2875|^;^.(W.D. Ky. Jan. 5, 2012) 
("Because Defendant did not file a notice of appeal within the -.ppr^Liiiandated by the Federal 
Rules of Appellate Procedure, Defendant's appeal is untimely,.•gqgjtSf.lourt need not determine 
whether excusable neglect or good cause exists."); United Statgs^pqrfley, No. 1-03-cr-73-06, 
2009 U.S. Dist. LEXIS 6729, 2009 WL 212543, at *3 (E.D. Terin.’Jgn: 29, 2009) ("[l]t is 
immaterial whether Conley failed to receive by mail from the Clbrk^tjie District Court a copy of 
the [court’s] memorandum and order. Conley's alleged lack of rjtjjice 'qf.the entry ... cannot 
enlarge or alter the strict time limits on this Court’s jurisdiction a# authority under Fed. R. App. 
P. 4(b)(4) to allow an extension of time to file a notice of appeal;")'.'^ " 1

Here, the Court entered judgment on July 11, 2019. Therefore, Defendant's time to file a notice of 
appeal expired on July 25, 2019. As noted, Rule 4(b)(4) provides that the Court with the authority to 
extend the time for Defendant to file a notice of appeal, upon excusalpie.neglect or good cause 
shown, until 30 days later-August 24, 2019. Plaintiff filed his Motiori;foS:Leaye to File Untimely 
Appeal over ten months later, on June 26, 2020. Accordingly, this Cou^does not have the authority 
to grant, and thus{2020 U.S. Dist. LEXIS 5} will not grant, DefendahuHe.extension he seeks. 
Additionally, Defendant's request for leave to proceed with his appyiTwhdec a pseudonym is denied 
as moot. Thus, the Court denies the Motion in its entirety. A ii
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