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QUESTION PRESENTED FOR REVIEW 

 A split exists among state courts of last resort on whether the 

Sixth Amendment right to confrontation extends to a hearing on 

whether to certify a child as an adult.  This Court deems such a hearing 

critically important.  Does Kent v. United States, 383 U.S. 541, 562, 86 

S.Ct. 1045, 16 L.Ed.2d 84 (1966), particularly in light of Chambers v. 

Mississippi, 410 U.S. 284, 294, 93 S.Ct. 1038, 35 L.Ed.2d 297 (1973), 

grant a child this right? 
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LIST OF PARTIES TO THE PROCEEDING 
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No. ____________________ 

 
 

IN THE 
 

SUPREME COURT  
 

OF THE UNITED STATES OF AMERICA 
 

*************** 
 

J.S., A CHILD 
 Plaintiff - Respondent, 

_______ 

 

THE STATE OF TEXAS 
 Defendant - Petitioner. 

 

*************** 
 

ON PETITION FOR WRIT OF CERTIORARI TO 

THE SEVENTH COURT OF APPEALS OF TEXAS 
 

*************** 

 
 

TO THE HONORABLE JUSTICES OF THE SUPREME COURT: 

 Petitioner J.S. respectfully prays that a writ of certiorari issue to 

review the judgment of the Seventh Court of Appeals of Texas. 
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JURISDICTION 

 1. After hearing evidence, on February 2, 2021, the Potter 

County Court-at-Law #1 waived jurisdiction by certifying J.S. as an 

adult and transferring his case to the district court for trial.  J.S. filed a 

notice of appeal on February 23, 2021. 

 2. On August 11, 2021, the Seventh Court of Appeals of Texas 

affirmed the certification.  On August 22, 2021, J.S. filed both a motion 

for rehearing and a motion for reconsideration en banc.  The court of 

appeals overruled both on September 8, 2021. 

 3. On September 30, 2021, J.S. filed a petition for review in the 

Texas Supreme Court, but on June 3, 2022, the petition was denied.  

J.S. filed a motion for rehearing on June 20, 2022, but the motion was 

refused on July 22, 2022. 

 4. No motion for extension of time was filed to file this Petition. 

 5. No reliance on Rule 12.5 is made. 

 6. The Court is empowered to review cases via “writ of certiorari 

granted upon the petition of any party to any civil or criminal case.”  28 

U.S.C. § 1254(1). 
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THE CONSTITUTIONAL PROVISION INVOLVED  
 

 In all criminal prosecutions, the accused shall enjoy the 

right to a speedy and public trial, by an impartial jury of the 

State and district wherein the crime shall have been committed, 

which district shall have been previously ascertained by law, and 

to be informed of the nature and cause of the accusation; to be 

confronted with the witnesses against him. 

 

U.S. Const., amend VI (West 2021). 

 

 

STATEMENT OF THE CASE 

 J.S. was alleged to have committed two counts “accident involving 

death or personal injury,” i.e., failure to stop and render aid, both 

committed recklessly rather than intentionally, and both occurring after 

a single collision when J.S. was 16 years old.  After a hearing conducted  

via Zoom, the trial court certified J.S. to stand trial as an adult. 

 

REASONS FOR GRANTING THE PETITION 

 A “state court of last resort has decided an important federal 

question in a way that conflicts with the decision of another state court 

of last resort...”  Rule 10(b). 

 A hearing to transfer a juvenile to adult court need not “conform 

with all of the requirements of a criminal trial or even of the usual 
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administrative hearing,” but “must measure up to the essentials of due 

process and fair treatment.”  Kent v. United States, 383 U.S. 541, 562, 

86 S.Ct. 1045, 16 L.Ed.2d 84 (1966) (emphases added).  Moreover,  

The rights to confront and cross-examine witnesses and to call 

witnesses in one's own behalf have long been recognized as 

essential to due process.  

 

See e.g. Chambers v. Mississippi, 410 U.S. 284, 294, 93 S.Ct. 1038, 35 

L.Ed.2d 297 (1973) (emphasis added).  It is “clear beyond dispute 

that the waiver of jurisdiction is a ‘critically important’ action 

determining vitally important statutory rights of the juvenile.”  Kent, 

383 U.S. at 556.  And Application of Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 

L.Ed.2d 527 (1967), abrogated on other grounds by Allen v. Illinois, 478 

U.S. 364, 106 S.Ct. 2988, 92 L.Ed.2d 296 (1986), is also instructive even 

though it concerned a juvenile delinquency hearing, not a transfer one: 

The rights to confront one’s accusers, to cross-examine witnesses, 

to present evidence and testimony of one’s own, to be unaffected 

by prejudicial and unreliable evidence, to participate 

meaningfully in the dispositional decision, to take an appeal have 

substantial meaning for the overwhelming majority of persons 

brought before the juvenile court only if they are provided with 

competent lawyers who can invoke those rights effectively. 

 

Gault, 387 U.S. at 38, n. 65. 

 State courts of last resort are split on this matter.  Those that 

uphold the right to confrontation at such hearings generally repeat the 
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Kent caveat that certification/transfer hearings are “critically 

important.”  For example, the West Virginia Supreme Court has ruled 

that: 

Given the “critically important” nature of the transfer hearing we 

hold that a juvenile is denied his constitutional right to 

confront his accusers when a critical witness, who has not been 

demonstrated as unavailable pursuant to the rules of evidence, is 

permitted to testify by telephone during a transfer hearing. 

 

State v. Gary F., 432 S.E.2d 793, 802, 189 W.Va. 523 (W. Va. 1993), 

citing Kent, 383 U.S. at 556.  Similarly, the Kentucky Supreme Court 

has quoted Gault to require confrontation at transfer hearings, since 

Kent “held that transfer hearings are critically important proceedings.”  

Commonwealth v. B.H., 548 S.W.3d 238, 248-9 (Ky. 2018). 

 Other jurisdictions agree.  But others have held the opposite, 

usually on the ground that a certification/transfer hearing is not 

adjudicatory in nature.  The Iowa Supreme Court, for example, has 

ruled that “the right of confrontation does not apply to waiver hearings” 

in which the juvenile district court’s jurisdiction is waived “because 

such hearings are not criminal prosecutions.”  State v. Wright, 456 

N.W.2d 661, 665 (Iowa 1990).  And the Ohio Supreme Court has 

recently let stand a court of appeals’ opinion ruling holding that: 
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[a] juvenile transfer hearing was non-adjudicatory, as it did not 

result in any conclusive factual findings that could be used 

against [the appellant] at a subsequent trial … Based upon the 

foregoing analysis, we hold that the federal and state 

Confrontation Clauses were inapplicable at Fuell's transfer 

hearing. 

 

State v. Fuell, 172 N.E.3d 1065, 1074 (Ohio Ct.App. 2021), appeal 

dismissed as improvidently granted, __ N.E.2d __ (Ohio 2022).   

 J.S. raised this issue on appeal, citing Kent, Chambers and Gault  

In response the Seventh Court of Appeals noted Kent, but not 

Chambers.  Instead the court affirmed by seizing on the Kent language 

that a certification/transfer hearing need not “conform with all of the 

requirements of a criminal trial or even of the usual administrative 

hearing…”  Appendix A – Opinion of the Seventh Court of Appeals, p. 4.  

The court of appeals then took out of context a remark in Kent 

regarding situations in which a valid waiver of such a hearing exists: 

we conclude that, as a condition to a valid waiver order, 

petitioner was entitled to a hearing, including access by his 

counsel to the social records and probation or similar reports 

which presumably are considered by the court, and to a 

statement of reasons for the Juvenile Court's decision.  

 

Id. at 557.  The court of appeals took this statement as limiting due 

process simply to a hearing, the records and reports mentioned, and a 

statement of reasons, even where no valid waiver exists, as here: 
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Kent goes on to explain that due process in a juvenile transfer 

hearing mandates “a hearing, including access to the social 

records and probation or similar reports which presumably are 

considered by the court, and . . . a statement of reasons for the 

Juvenile Court’s decision.  Id. at 557. 

 

Appendix A, p. 4 (ellipsis points in original).  Finally, relying on 

unpublished state law cases, the court of appeals wrote: “We do not read 

Kent to mandate that a juvenile must have the right of confrontation in 

a discretionary transfer hearing.”  Appendix A, 4-5.  The Texas 

Supreme Court, after ordering briefing by both sides, refused review.  

 The harm resulting from the lack of a definitive ruling is clear – 

the Court has already underlined the importance of the matter to the 

petitioner and other juveniles facing certification as adults: Gault 

quoted with approval two sociologists’ conclusions endorsing the need 

for due process in order to promote rehabilitation: 

Unless appropriate due process of law is followed, even the 

juvenile who has violated the law may not feel that he is being 

fairly treated and may therefore resist the rehabilitative efforts 

of court personnel. 

 

Gault, 387 U.S. at 26. 

 And the question is likely to arise often in the future.  Very 

recently a Missouri court has noted, for example, that it need not reach 

the question: Interest of C.A.M. Jr., 644 S.W.3d 600, 608 (Mo. Ct. App. 
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2022) (“Because we remand for an in-person certification hearing [on 

state law grounds] we need not address C.A.M. Jr.’s claim that his right 

to confrontation was also violated”). 

 

CONCLUSION 

 Petitioner J.S. therefore prays, on this the eighth day of August 

2022, that the Court grant certiorari and, on hearing the case, remand 

the cause to the Texas state courts, or order all relief the Court may 

deem appropriate. 

Respectfully submitted, 

 

 /s/ John Bennett 
 John Bennett 

 2607 Wolflin Avenue #106 

 Amarillo, Texas 79109 

 (806) 282-4455 

 Fax: (806) 398-1988 

 email: AppealsAttorney@gmail.com 

 Texas State Bar No. 00785691 

 Attorney for the Petitioner 
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WORD COUNT 

 This is to certify that this entire Petition contains 1,976 words. 

 /s/ John Bennett 
 John Bennett 

 

 

 

 

 

 

 

 

 

 

 

 

 

PROOF OF SERVICE 

 This is to certify that a true and correct copy of the above Petition 

for Writ of Certiorari was served by email on Scott Brumley, Esq., 

Potter County Attorney, and on Ken Paxton, Attorney General of Texas, 

on August 8, 2022. 

 /s/ John Bennett 
 John Bennett 
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