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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: : PENNSYLVANIA

RICARDO L. NOBLE |
Appellant . No. 204 WDA 2020

Appeal from the Judgment of Sentence Entered January 29, 2018
“In the Court of Common Pleas of Erie County Criminal Division at No(s):
CP-25-CR-0000318-1992

BEFORE: MURRAY, J., McCLAUGHLIN, J., and PELLEGRINI, J.”

MEMORANDUM‘ BY PELLEGRINI, J.: FILED JULY 21, 2020
Ricardo L. Noble (Noble) appeals from the judgmént of sentence!

entered on January 29, 2018, by the Court of Common Pieas of Erie County

(trial court) following resentencing pursuant to Miller v. Alabama, 576 U.S.

* Retired Senior Judge assigned to the Superior Court.

1 After a previous direct appeal following resentencing, this court remanded
Noble’s case for the limited purpose of allowing him to file a post-sentence
motion preserving his challenges to the discretionary aspects of his sentence.
Following remand, Noble filed his post-sentence motion on December 16,
2019, and the Commonwealth filed a response on January 23, 2020. The trial
court denied the motion on January 27, 2020, and Noble filed his appeal from
the order denying his post-sentence motion. Noble’s appeal properly lies from
the judgment of sentence imposed on January 29, 2018, and we have
amended the caption accordingly. See Commonwealth v. Shamberger,
788 A.2d 408, 410 n.2 (Pa. Super. 2001) (en banc). '
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460 (2012) and Montgomery v. Louisiana, __ U.S. __, 136 S.Ct. 718
(2016). After careful review, we affirm.
1.

We glean the following facts from the certified record and prior decisions
of this court. In 1992, Noble was found guilty following a jury trial of second-
degree murder, robbery and criminal conspiracy after he and two other
individuals robbed and killed a cab driver.2 Commonwealth v. Noble, 1770
Pittsburgh 1992, at *1 (Pa. Super. February 3, 1994) (unpublished
memorandum), allocatur denied, 647 A.2d 899 (Pa. 1994). Because there

was conflicting evidence regarding which of the three defendants actually shot

and killed the victim, Noble was convncted of second-degree murder because
the killing occurred durmg the course of a robbery At the time of the murder,

Noble was 15 years old. Noble was sentenced to life in prison without the
possivbility of parole, as was mandatery at the time, and this court affirmed'
the judgment of sentence.

By way of background, in Miller, the United States Supreme Court held
that it is unconsfitutional for states to sentence juvenile homicide defendants
to mandatory sentences of life imprisonment without the possibi'lity of parole.
See Miller, supra at 465. In Montgomery, the Court dete‘rmined that the

Miller holding constituted a substantive rule of constitutional law that must

218 Pa.C.S. §§ 2502(b), 3701, 903.
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be applied retreactively to cases on collateral review. See Montgomery,
supra at 736. Following the decision in Montjomery, Noble filed a Post-
Conviction Relief Act (PCRA) petition alleging that his sentence was illegal.
The trial court granted relief, vacating his judgment of sentence. and
scheduling a resentencing hearing lin accordance with Miller and
Montgomery.

Prior to the resentencing hearing, counsel filed a sentencing

" iy

memorandum_requesting a sentence of time served or 20 to 60 years’

incarcef’a/tpg. The defense argued that the doctor who evaluated Noble in

11992 had opin.ed that he had a strong possibility of rehabilitation with proper
eounseling and treatment. Noble had strqggled in school at th.e time, in part
because he had to care for his siblings due to his mother’s alcoholism, but he
did not suffer from addiction or mental illness himself. He had one prior
juvenile adjudication for terroristic threats following an altercation with his
stepfather after Noble witnessed him abusing his mother. The defense argued
that Noble became very religious followim_j his incarceration and sought parole

~so that he could become a productive member of society. The defense

reiterated that Noble was not proven to be the shooter and argued that he did

not pose a danger to society if released. Finally, the memorandum argued

sy

that because there was no constitutional sentencing scheme for second-

degree murder at the time of his 1992 sentencing, Noble should be sentenced

based on the sentencing statute for the most serious lesser-included offense

-3 -
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of third-degree murder. Based on that statute, Noble Would be sentenced to
a maximum of 20 years of incarceration or time served. The memorandum
requested in the alternative that Noble be sentenced to 20 to 60 years’
incarceration, as Noble’s co-defendant had been sentenced tow
of incarceration following resentencing.

The Commonwealth filed a sentencing memorandom requesting that the
trial court resentence Noble to 50 years to life imprisonment. The
‘Commonwealth asserted that while Noble was convicted of second-degree
murder because the homicide occurred durin}g the cou'rse of a robbery, it
believed Noble was the actual shooter. The Commonwealth’s memorandum

focused on Noble’s pnson record, Ilstmg his numerous mlsconducts mostly

| for refusal to obey an order, which resulted in his placement in disciplinary

custody over the years. He incurred two misconducts for assault during his
incarceration, including one in 2014 for an assault on a staff member. Noble
also pled guilty in 2005 for Possessing Weapons or Implements for Escape and
was sentenced to 1 to 2 years of incarceration. The Commonwealth attached
_prison' records to its memorandum setting forth Noble’s misconducts and 2005
criminal conviction in more detail. The Commonwealth argued that a sentence
of 50 years to life imprisonment was necessary because Noble remained a
threat to the community and had not shown meaningful rehabilitation duringr

his incarceration.
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At the beginning of the resentencing hearing, Noble 'spoke on his own

behalf and informed the trial court that he did not agree with counsel’s

requested 20 to 60 year sentence. Notes of Testimony, 1/29/18, at 2-3. He

e

maintained his innocence of the crimes and asserted that he would only agree . -

B S

to a sentence of timé served. The trial court instructed him that if he was

dissatisfied with his attorney’s performance, Noble could file a PCRA petition

raising an ineffective assistance of counsel claim after the resentencing

hearing. )

The first witness to testify on Noble’s behalf‘was Kaitlyn Dolak, a case
manager at GECAC.> Dolak explained that she assists individuals who are
'releaseq from incarceration.transition back into. the community by .helping
ther_h find housing, employmevnt, mental health services and drug and alcfoho!
serviées. The goal of GECAC’s services is to assist in reintegrating into the
commu.nity and provide support services that reduce the risk of recidivism.

Dolak interviewed Noble while he was incarcerated but did not review
~any of his institgtional records.” She reportéd that after an interview, GECAC
éccebted Noble into the program for intensive case management seryices,

‘which would include direct services from the program for at least one year.

~ She reported that Noble was cooperative and receptive to services. Since he

3 While not defined in the recOrd, we understand this to refer to the Greater
Erie Community Action Committee. See GECAC: Greater Erie Community
Action Committee, www.gecac.org, last visited 6/5/20.

-5-
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was interested in HVAC training, GECAC would assist him finding a training
program and providing tran.sportation. Noble had reported that he would live
with family if re‘Ieased and Dolak would meet with him at least once a week to
provide services.

Noble also presented testimony from Rahnay Ritchie, a friend who had
‘known Noble since middle school. Ritchie described Noble as outgoing arid
bright and testified that Noble had never gotten into trouble or fights whén
they knew each .other. ,Hf believed the robbery and murder was out of
character for Noble at the time. Emberly Noble,* Noble's sister, also testified
“that she exchanged letters with Noble throughout his incarceration to give him
updates and information on their family. 'Emberly testified that Noble
frequenltly offered her advicé and support for iséues"in’her'personAaI life and
was a positive influence on her before and aftér his incarceration. She testified
that he had been a protective older brother before his incarceration.

Shadara Feliciano, Noble’s cousin, testified that she also wrote to Noble
on a weekly basis during his incarceration. Shé frequently svought his advice,
thought of him as a father figure, and viewed him as a positive influence in
her life. F_elician(j testified that the family would support Noble if he was
released from incarceration and help him transition back into thé home.

Carlajzah Mendez, Noble’s niece, also testified that she views Noble as a father

4 For clarity, we refer to Emberly by her first name.

-6 -
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figure and had sought-his advice by writing him letters during his
incarceration. She testified that Noble provided her with support and was a
p'ositive influence and encouraged her to pursue her education.

Finally, Noble testified on his own behalf. He began by denyin.g all
involvement in the. robbery and murder. The trial court reminded him that he '
had been convicted énd the hearing was for the purposes of resentencing oniy.

In addition, the trial court stated, “[n]o one is saying today, or at least I'm

T —— e

R SIS e vt o

not, that you are here as the shooter. That has not been proven in court, at

T e e e st e o e e e e e o e o oot ——

least not up to this point.” N.T. at 30. The trial court then directed Noble to

focus his . comments on factors‘relevant to the resentencing, such as Noble’s
character, what he had accomplished in prison, and the ways in which he haq
changed or stayed the same since his conviction. Noble argued that his
actions during the crime were a relevant factor in resentencing pursuant to
Miller, as it directed courts to consider the extent of the defendant’s
participation in the crime when sentencing juveniles found guilty of mufder.
Noble then attempted to make legal arguments regarding the proceedin'gs at
his decertification hearing in 1992 and the alleged ex post facto épplication of
the sentencing statute to his second-degree murder conviction. The trial _c'ourt
repéatedly directed him to speak to his own character and growth ahd to allow
his attorney to make any relevant legal arguments.

Noble testified that despite being incarcerated in an adult prison since

he was 16 years old, he has tried to better himself, “not get caught up in a lot

,_7_
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of negativity around [him], and also not become a hardened criminal.” N.T.
at 36. He earned his GED and a degree in African American History and
Science. He testified that he also attempted to educate h‘ims'elf outside of
the prison’s formal programs. He said that over the years he had attempted
to be an advocate for other prisoners who had been mistreated or wronged
while incarcerated, and he had written and published work regarding solitary
confinement. He acknowledged that he had “some violent altercations” over
the years, but said that he was not a violent person and understood that there
are better ways to handle problems. He reiterated his innocence for the
crimes for which he was convtcted and said he had tried over the years to
speak up agamst mJust|ce in the court system. He agaln argued that he d|d
not belong in an adult prison and that he had been confused by the court
system for many years during and after his initial trial proceedings.

The trial court again told Noble that he was convicted of the crimes
charged and should not make argument regarding his culpability. The trial
court also stated that it did not believe Noble did not understand the trial
proceedings and that Noble was an "‘intelligent young man” who had
understood the facts of the case and the witnesses against him, Noble
responded that his confusion and frustration at his conviction had led to some
of his misconducts and violations while in prison, but that he understood right

and wrong and could not excuse his actions. He requested that the trial court

s et ——

disregard his counsel’s sentencing recommendation and resentence him to

-8 -



J-S26045-20

| time serveq. Finally, he écknowledged the yictim’s family, saying "I'm very,
very sorry for your ioss and your pain and suffering—the pain and éufféring,
and I hope one day, you acknowledge the facts in this case ha\)e proven I'm
not the one who killed [the .victim], and I'm deeply sorry and rembrseful' for
what happened.” N.T. at 43-44.

The Commonwéalth called William Niles, the defense expert who

authored a mitigation report. Niles testified that this case was the first time

he had written a mitigation report but he had worked with former prisoners in

Athe past. He opined in his report that Noble was a credit to his community in
prison despite some Amisconducts and assaults while incarceratéd, including
an assault on a prisoh staff member. Based on interviews with'NobIe and his
family, Niles concluded tha.t he had a low risk of reoffending if released. He
believed Noble was a credit to the community based on letters he wrote
advocating on behalf of other inmates. Niles noted that Noble had maintained
employment while incarcerated, though he was suspended from his jobs at
times and placed in festric’t'ed housing following various violations.

The Commdn\}vealth also presented testimony from Sﬁfott -Cleavef, the
victim’s nephew.' Cleaver testified that the victim had suffered polio as a child
and had health issues until his death as a result. The victim’s mother died
when he was a child and his father was an alcoholic, and the victim developed
alcoholism in his adulthood. After retiring and becoming sober, he began

driving a cab because he “enjoyed people.” N.T. at 51. Cleaver said that his

-9-
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family had worried abouf the victim working as a cab driver because he was
incapable of protecting himself in the event of a robbery. Cleaver testified |
that he was"‘positive” thét Noble killed his uncle and requested that the court
-impose a life sentence. N.T. at 52.

Following the receptio'n of the-evidence, the trial court résentenced
Noble to 40 years to life imprisonment, as well as court costs and restitution
for funeral expenses,'for the second-degree murder charge. The trial court
acknowledged that there was insufficient evidence to establish that Noble had
been the shooter and said that it did not consider Noble to be the sHooter
when imposing the sentence. The trial court stated that while Noble wés a
Juvemle at the time of the offense, he was of at least average lntelllgence and
d|d not suffer from any mental lllness or dlsablllty The trial court also
recognized that Noble had pursued his education and helpéd others while he
was in prisvon,v but he n_onetheless had a hiétory of misconducts and' one
criminal conviction while incarcerated.

After his resentencing hearing, Noble filed a direct appeal raising various

challenges to the trial court’s evidentiary rulings regarding sentencing, his

counsel’s effectiveness at resentencing, the transcription of the proceedings,
and the discretionary aspects of his senfence. Noble, supra. Finding that
'Noble‘had not been prbperly infofmed of his pbst-sentence rights, this court
remanded the case to allow Noble to filé a post-sentence motion preserving

his challenge to the discretionary aspects of his sentence, but affirmed in all

-10 -
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other respects. Id. at *9. Noble timely filed a pdst—sentence motion on
remand, and the Commonwealth filed a response. The trial court denied the
mbtion, and Noble timely appealed. Noble and the trial court have comblied
with Pa.R.A.P. 1925.

11.

Noble’s first three issues on appeal concern the legality and
discretionary aspeéts of his sentence.” Noble argues that the trial court
abused its discretion in sentencing him to 40 years to life imprisonment as the
sentence is manifestly excessive, unreasonable and an ex post facto
imposition of the statute governing sentencing for juveniles convicted of
second-degree murder. He argues that the trial court improperly sentenced
him based on considerations of first-degree murder rather than second-degree
murdef, and that the trial court disregarded his rehabilitative needs in
fashioning the sentence. Finally, he argues that the trial court relied on false

information when imposing the sentence.

> A challenge to the legality of a sentence presents a pure question of law,
over which our standard of review is_de_novo and_our_scope of review is

_plenary. Commonwealth v. Lekka, 210 A.3d 343, 355 (Pa. Super. 2019).

We review a challenge to the discretionary aspects of a sentence for an abuse
of discretion. Commonwealth v. Cunningham, 805 A.2d 566, 575 (Pa.
Super. 2002), appeal denied, 573 Pa. 663, 820 A.2d 703 (2003). “An abuse
of discretion is more than just an error in judgment and, on appeal, the trial
court will not be found to have abused its discretion unless the record discloses
that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias, or ill-will.” Id. (citations omitted). o

R e o

-11 -
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A.

We first address Noble’s challenges to the legality of his sentence. Noble
contends that his maximum sentence of life imprisonment violates the ex post
facto provisidns of the state and federal constitutions. Hé argues that he. may
only be sentenced to 10 to 20 years imprisonment, as “the only constitutional

sentence available at th[e] time of the crime and conviction was for the most
serious lesser included offense of third-degree murder.” Noble's Brief at 26.
He also faults the trial court for failing to consider his Jindividual Ievél of

e et e,

, culpgpﬂlty and participation. in the crime when fashioning the sentence, a

required factor for consideration under Miller, and he claims that the trial
court erred in sentencing him to pay restitution and costs of prosecution.

- Fovllowing‘the decision' in Miller, our Legi.slature enacted 18 ,Pa.C.IS.
§ 1102.1 setting mandatory minimum sentences for juveniles convicted of
murder after its effective date of June 24, 2012. In Commonwealth v.
Batts, our.Supreme Court concluded that for juveniles convicted béfore
Section 1102..1’5 effective date, the sentencing éourt should be guided by the
minimum sentences set forth in Section 1102.1 when resentencing a juvenilé

offender pursuant to Miller and Montgomery, though the minimum

- sentences were not mandatory. Commonwealth v. Batts, 163 A.3d 410,

458 (Pa. 2017) (“Batts II”). Thus, the minimum sentences set forth in that

section are akin to “sentencing guidelines” when a trial court is sentencing a

-12 -



J-S26045-20

juvenile convicted of murder prior to the enactment of the statute.
Commonwealth v. Foust, 180 A.3d 416, 439 (Pa. Super. 2018).

Here, the trial courf complied with our Supreme Court’s instruction to
consider the minimum sentences set forth in that section as advisory when
crafting a mihim‘um tefm—of—years for a juvenile who committed homicide
before the effective date. See Trial Court Opinion, 4/6/18, ét_1-2 (citing to
Batts II's requirement that sentencing courts consider Section‘ 1102.1 factors
on resentencing juveniles convicted pri'or to its eﬁactment). The friél court -
ultimately concluded that a sentence of 40 years to life imprisonmeht was
warranted. As this sentence was not based on a mandatory ex post facto
imposition of the sentences proscribed in Section 1,1(4)2.1. but rather oh_
\consideri‘ng Section 1102.1 as a guideline as required by Batts II, Noble's
| claim is meritless.

Similarly, Batts II rejected the claim that a juvenile convicted of first-
degree murder prior to June 24, 2012, must be sentevnced as if he was
convicted of third-degree murder as a lesser-included offense. Batts II,
éhpra, at 457. The Supreme Court held that the prior sentencing s'tatufe for
juveniles convicted of first- or second-degree murder was unconstitutional in
light of Miller and Montgomery, but that provisions of _the sentencing code
renderin'g that statute uncons'titutional- were severable.‘ Specifically, the
statutory subsections prohibiting parole and requiring that a minimum

sentence be no more than half the maximum sentence were severable from

- 13 -
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the sentencing statute, and the juvenile may constitutionally be resentenced
to @ minimum term-of-years. Id. at 458. The convictions for first- and
second-degree niufder then remain in place, and the juvenile is not entitled
vto have his conviction vdowngraded to the lesser-included offense of third-
degree murder. Id.; see also Corhmonwealth v. Lehman, 201 A.3d 1279,
1282-83 (Pa. Super. 2019). Noble’s contention then that he should be
sentenced as if he was convicted of third-degree murder is meritless.

Next, Noble claims that the trial court erred by failing to consider his

sentence, as this was a required factor enunciated in Miller for the trial court
to address when consndenng a sentence of life lmpnsonment without parole
In Commonwealth v. Lekka, 210 A.3d 343, 356-57 (Pa. Super. 2019), this
court held that failure to consider the factors set forth in Miller renders a

sentence illegal_only when the Commonwealth sought a sentence of life -

e b,

_imprisonment without parole at resentencing. Here, the Commonwealth did
not seek a sentence of life without parole but instead recommended a
sentence of 50 years to life imprisonment. As such, the trial court was not

required to consider any specific Miller factor making Noble’s claim meritl'ess.6

6 We note that Noble argues that the trial court failed to consider this factor
primarily because the trial court discounted Noble’s repeated claims that he
was innocent of the murder and robbery. The trial court rightfully instructed
Noble that only his sentence was at issue in the hearing, and that he could
not attack the validity of his convictions. We do not view the trial court’s:

-14 -
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Finally, Noble contends that the trial court erred in sentencing him to
: |
- ol
pay costs of prosecution’ and restitution of one-third of the victim’s funeral
expenses. In support of this assértion, Noble merely argues that he is

innocent of the murder and robbery and should not be required to pay costs

and restitution related to a crime he did not commit. See Noble’s Brief at 27-

restitution at his 1992 sentencing hearing. Id. We have previously held that

’trial courts may impose restitution for funeral expenses in murder cases. See,
e.g., Commonwealth v. Yanoff, 690 A.2d 260, 266-67 (Pa. Super. 1997).
Similarly, the trial court is authorized by statute to impose costs 6f prosecution
as a sentence. 16 P.S.A § 4403. Noble's bare assertions of inno;ence do not
overcome »these authorizations, as he was duly convicted of the crimes

follbwing his trial.

response to Noble's statements proclaiming his innocence as the trial court
failing to consider the extent of Noble’s participation in the crime, especially
when the trial court was unequivocal that it did not consider Noble to be the
shooter. See N.T. at 62.

7 We note that the sentencing order requires Noble to pay costs of prosecution
“previously imposed,” and does not unconstitutionally require Noble to pay
the costs of prosecution associated with his 2018 resentencing hearing.
Sentencing Order, 1/29/18; see Commonwealth v. Lehman, 201 A.3d
1279, 1286 (Pa. Super. 2019) (holding that defendant could not be sentenced
to pay costs of prosecution associated with resentencing following Miller and
Montgomery).

-15-
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B.

- We next consider Noble’s challenges to the discretionary aspects 6f his
sentence. “The right to appellate review of the discretionary aspects of a
sentence is not absolute, and must be considered a petition for permission to
appeal.” Commonwealth v. Conte, 198 A.3d 1169, 1173 (Pa. Super. 2018)
(citation omitted). An appellant must preserve‘ his claims at the time of
se'ntencing or in a post-sentence motion, file a timely notice of appeal, indude
a statement of. reasons for allowance of appeal pursuént to Rule of Appellate
ProceduAre 2119(f) in his brief, and raise a substantial question for review.
Here, Noble has complied with the first three requirements by filing a timely
post-sentence motion following the reménd from this court, filing a timely
nétice of appeal and c;)ncise statemént, aﬁd including a stateﬁent pursuant
to Pa.R.A.P. 2119(f)vin his brief. Thus, we turn to whether he has raised a
~ substantial question for our review.

"A substantial question exists only when the appellant advances a
colorable argument that the sentencing jUdge’s actions were either: (1)
iﬁconsistent with a épecific provision of the Sentencing Code; or (2) con'trary
to the fundémental norms which underlie the sentencing process.”
Commonwealth. v. Clarke, 70 A.3d 1281, 1286-87 (Pa. Super. 2013)
(citation omitted). Noble contends that the trial court imposed a manifestly
excessive sentence under the circumstances without considering his

rehabilitative needs. This claim presents a substantial question for our review.

- 16 -
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Commonwealth v. DiCIaudio,- 210 A.3d 1070, 1075-76v(Pa. Super. 2019)
(citations omitted); Commonwealth v. Swope, 123 A.3d 333, 340 (Pa.

Super. 2015) (holding that failure to consider rehabilitative needs and.

B

(mitigvatingr factors raised a substantial question); 42 Pa.C.S. § 9721(b).

| Noble also argues that the trial court sentenced him as if he was
convitted of first-degree murder rather than second-degree murder, and that
the trial court relied on erroneous info_rmatioh regarding his prison r'e§ord
when imposing its sentence. . A claim that the court relied on improper factors
in imposing the sentence also raises a substantial question. Common‘wealth
V. Leatherby, 116 A.3d 73, 83 (Pa. Super. 2015). As we conclude that Noble
has raised a substantial quesfi.on for our review, WQ proceed to the mer‘its of
his claims. | |

C.

As noted 'supra-, when Vresentencing a juvenile convicted of homicide
before Section 1102.1’s effective date, the sentencing court should be guided
by the minimu'm sentences set forth in that section. Batts II, supra. Section
1'102.1 requires that a juvenfle who .is convicted of second-degree murder for
an offense committed when he is at least 15 years old be sentenced to a
minimum of 30 years’ to. life imprisonment. 18 Pa.C.S. § 1102.1(¢)(1).
“Offenders convicted of first-or secbnd-degree murder prior to Miller remain
subject to mandatory maximum sentences of life imprisonment pursuant to

Section 1102." Lekka, supra, at 356 n.10.

=17 -
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A minimum ferm—of-years sentence for a juvenile convicted of murder
must ensure that the offender is afforded a “meaningful opportunity to obtain
release based on demonstrated maturity and rehabilitafion.”
Commonwealth v. Olds, 192 A.3i;i 1188 (Pa. Super. 2018) (quoting Graham
v. Florida, 560 U.S. 48, 75 (2010)); see alsc Commonwealth v. Fqust,
180 A.3d 416, 431 (Pa. Super. 2018) (holding that a trial court may not
impose a minimum term-of-years sentence which constitutes a de facto life
without parole sentence on a juvenile convicteci of homicide unless it finds
that the juvenile is incapable of rehabilitation). In addition, when the

e e o e

Commonwealth does not seek a sentence of life without parole for-a juvenile

offenie_r_, the sentencing court should apply the traditional sentencing
considerations when resentencing the offender. Batts II, supra, at 460
" (citing 42 Pa.C.S. § 9721(b)).

These standards provide in part that “the sentence imposed should call
for confinement that is consistent with the protection of the public, the gravity
of the offense as it relates to the impact on the life of the victim and on the
| community, and the rehabilitative.needs of the defendant.” 42 Pa.C.S.
§ 9721(b). Pennsylvania’s .individualized sentencing scheme requires
sentencing courts to examine these factors as they relate to the specific
defendant and crime before the court. Commonwealth v. Luketic, 162 A.3d

1149, 1160 (Pa. Super. 2017). When a sentencing court has ordered and

reviewed a pre-sentence investigation report, “we presume that the court was

._ 18-.
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aware of all relevant sentencing factors.” Commonwealth v. Knox, 219
A.3d 186, 199 (Pa. Super. 2019). Moreover, we recognize that the sehtehcing_
court, which is present at the hearing and observes all witnesses and the
defendant firsthand, “is in a superior position to review the defendlant’s
character, defiance or indifference, and the overall effect and nature of the
crime.” Lekka, supra, at 353.

Here, Noble claims that the trial court abused its discretion by
disregarding his mitigating evidence and imposing a manifestly excessive
sentence under the circumstances. He also contends that the trial court
resentenced him “based on consideration of first-degree murder” rather than
second-degree murder, even though there wés insufficient evidence at trial to
establish that Noble was the shooter. Noble’s Brief at 13. The record of the
sentencing hearing belies these claims.

The trial court in this case presided over Noble's pre-trial, trial and
sentencing proceedings in 1992 and 1993 and was familiar with the histo-ry of
the case. Prior to the resentencing hearing, the trial court reviewed the pre-
sentence investigation report, the mitigation report, letters submitted on
behalf of Noble, victim impact statements and the sentencing memorandums
from the Commonwealth and the defense. After receiving testimony at the
~ sentencing hearing from character witnesses for Noble, Nobie himself, Niles
and Scott Cleaver, the trial court made the following findings:

The Court would note first of all, that he finds there’s insufficient
evidence now, as there was back then as a matter of law, to

- 19 -
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determine that the defendant was, in fact, the shooter, and
therefore, he will not be sentenced with that as a factor.

The Court notes that the defendant was 15 at the time of the
crime, and as the Supreme Court has said of people his age, there
is diminished mental capacity, and lack of culpability, and the
- Court has considered that as well.

Although the defendant was 15, he was of, at least, average
intelligence. He had no— or there was no evidence of any
intellectual disability, and he did not suffer from any mental iliness
as a prior psychological report has indicated that was done at the
time. :

The defendant indicates he has remorse for what happened, but
not for his participation in what happened, and refuses to accept
any responsibility for that, even though the verdict indicates
otherwise.

The Court has also considered the circumstances of the
defendant’s childhood, the fact that he obtained a GED, and the
fact that he has done some good things in prison to help others.
The Court, however, cannot overlook his prison record and his
misconducts, transfers and disciplinary problems that he has
caused or been involved in in prison, as well as the fact that within
the prison system, he was convicted of assault and related
offenses in 2014, although not in the legal system. He does have
a conviction from 2005, however, for having a weapon or
implements, for which he received one to two years.

The Court would note that the impact on the victim in this case
cannot be diminished or understated. Obviously, the victim
suffered the ultimate consequence. He was killed, and therefore,
not only does he have no further life, but his family members did
not have [an] opportunity to have a life with him, and by ali
accounts, he had accomplished a great deal over a number of
handicaps, and being a fruitful and good citizen in the community, .
who was working to serve the community and better himself.

And he was, in fact, helpless based on his physical disabilities, so
the killing certainly is considered by the community, to be
outrageous and something that no civilized society should
tolerate.

-20 -
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N.T. at 62-64. The trial court subsequently imposed the sentence of 40 years
to life imprisonment.

Based on these findings, we conclude that the trial court considered all
required factors under Section 9721(b) in imposing its sentence, including
Noble’s rehabilitative needs based on his positive achievements in “pr‘ison as
well as his record of misconducts and other violations. This court may not
reweigh the factors under Section 9721(b)_if they were properly considered
by the sentencing court. Commonwealth v. Bricker, 41 A.3d 872, 876 (Pa.
Super. 2012) (stating that “weighing of factors under 42 Pa.C.S. § 9721(b)
[is] exclusively for the sentencing court”). While the trial court must consider
the minimum sentences set forth in Section 1102.1 when imposing a senfence
on a juvenile convicted before its enactment, the court may exercise its
discretion to impose a higher sentence if wérranted based on its weighing of
the 42 Pa.C.S. § 9721(b) factors. See Lekka, supra, at 353 (holding that
the trial court’s upward departure from the minimum suggested sentence for
a juvenil_e chvicted of first-degree murder was not an abuse of discretion
when the juvenile acknowledged his guilt, but did not show any true insight
into his actions). The sentence renders Noble eligible for parole whevn he is
approximately 56 years old, granting him a meaningful opportunity to live a
portion of his life outside of prison. As the trial court here was aware of all
relevant factors based on the evidence at the sentencing hearing, _the

sentencing memoranda, and the presentence investigation report, we

-21 -
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presume it considered all mitigating evidence and find no abuse of discretion.

See Knox, supra.

Noble also contends that his sentence is excessive because one of his

co-defendants was resentenced to 20 to 50 years in prison. This argument is

meritless in light of Pennsylvania’s individualized sentencing scheme.

Luketic, supra, at 1161 (holding that a trial court abuses its discretion in

sentencing “by failing to investigate and consider the c__hg@_glt_e‘_[ of the

evidence at the sentencing hearing). Two co-defendants may be differently
situated on any of the factors enumerated in Section 9721(b), and
individualized consideration of the evidence at sentencing may lead the court
to determme that co- defendants warrant dlfferent sentences. As the trial
court here considered all of the required factors pursuant to Section 9721(b)
in imposing Noble’s sentence, it is of no moment that his co-defendant
received a lesser sentence.

Next, Noble argues that the information the trial court relied on
regarding his misconducts and disciplinary record while incarcerated was
inaccurate and that he is entitled to a new sentencing hearing as a resultl. We
have previously held:

A sentence is invalid if the record discloses that the
sentencing court may have relied in whole or in part upon an
impermissible consideration. This is so because the court

violates the defendant’s right to due process if, in deciding
upon the sentence, it considers unreliable information, or

-22 -
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information affecting the court’s impai’tiality, or information
that it is otherwise unfair to hold against the defendant.

Commonwealth v. Karash, 452 A.2d 528, 528-29 (Pa. Super.
1982) (citations omitted). Simply put, "the evidence upon which
‘a sentencing court relies must be accurate,” Commonwealth v.
Pfender, 540 A.2d 543, 548 (Pa. Super. 1988) (quotation and
quotation marks omitted), and there must be evidentiary proof of
the factor, upon which the court relied. See Commonwealth v.
P.L.S., 894 A.2d 120 (Pa. Super. 2006).

Commonwealth v. Downing, 990 A.2d 788, 793 (Pa. Super. 2010).

Noble contends that the documentation that the Commonwealth
submitted to the trial court prior to sentencing did not accurately set forth his
record of misconducts while in prison, and the trial court abused its discr.etion
in relying on the information set forth in the records. He extensively sets forth
his own recoliection of events leading to each misconduct, violation and
incident leading to his placement in réstrictive housing. We find no evidence
in the record that the information regarding Noble’s prison record was

inaccurate. In his counseled sentencing memorandum, Noble acknowledged
Lounselee

that he had accrued misconducts during his incarceration, and he did not

challenge the validity of the prison records at the resentencing hearing. Noble

admitted at sentencing and in his pro se post-sentence motion that he earned
numerous misconducts and violations during his incarceration and has spent -
much of his incarceration in restrictive housing as a result. Thus, we conclude
that trial court did not abuse its discretion in according weight to Noble’s
record of misconducts and violations while in prison rather than to Nlee’s
own explanation of the events in his post-sentence motion.

- 23 -
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Accordingly, we conclude that the trial court did not abuse its discr'etion
in sentencing Noble to 40 years to life imprisonment. |
III.
Finally, Noble contends that the trial court abused its discretion by failing
to replace his court-appointed counsel prior to the resentencing hearing, as

he believes that his attorney “only worked against [him] to helpprosecution.”

P

Noble's Brief at 60. This questicn is outside the scope of our remand that was

¥

limited to allowing Noble to file a post-sentence motion preserving his

s,

challenges to the discretionary aspects of his sentence. Noble, 420 WDA
S e —

2018, at *22. “[W]here a case is remanded to resolve a limited issue, only
matters related to the issue on remand may be appealed.” Commonwealth
v. Lawso}w, 789 A.2d 252, 253 (Pa. Super. 2001). Moreover, as we held
previously, any challenges based on ineffective assistance of counsel may not
be raised on direct appeal and are properiy reserved for a petition pursuanf
- to the PCRA. Noble, 420 WDA 2018, at *17 (citing Commonwealth v.
Rivera, 199 A.3d 365, 372 n.3 (Pa. 2018)). No relief is due.
Judgment of sentence affirmed.

Judgment Entered.

4
Joseph D. Seletyn, Esd
Prothonotary

Date: 7/21/2020
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

RICARDO NOBLE

Appellant . No. 420 WDA 2018

Appeal from the Judgment of Sentence Entered January 29, 2018
In the Court of Common Pleas of Erie County Criminal Division at No(s):
CP-25-CR-0000318-1992

BEFORE: GANTMAN, P.J.E.,. SHOGAN, J., and COLINS*, J.

MEMORANDUM BY COLINS, J.: FILED APRIL 15, 2019
Appellant, Ricardo Noble, pro se, appeals fro'm the judgment of sentence

of 40 years to life imprisonment, which was imposed at his resentencing

pursuant to his jury trial convictions for murder of the second degree, criminal

conspiracy, and robbery.! We affirm in part and ‘remand in part, with
instructions. |

On October 18, 1991, in Erie, Pennsylvania, Appellant and two other
individuals robbed and murdered a cab driver, whose vehicle they were seen
entering shortly before the victim’s death and whose I.ast contact was with
Appellant and his co-defendants, according to cab company records and

communications. Commonwealth v. Noble, Nos. 1770 Pittsburgh 1992 &

! 18 Pa.C.S. §§ 2502(b), 903(a)(1), and 3701(a)(1), respectively.

* Retired Senior Judge assigned to the Superior Court.
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1792 Pittsburgh 1992, unpublished memorandum at 1, 5 (Pa. Super. filed
February 3, 1994) (citing Trial Court Opinion, filed February 8, 1993, at 25).
“At the time of the murder, appellant was 15 years, 8 months of age.” Id. at
2.

Prior to trial, Appellant petitioned the trial court “to decertify this case
and transfer the matter to Juvenile Court,” id. at 1-2, pursuant to 42 Pa.C.S.
§ 6322(a) of the Juvenile Act,?2 which articulates the procedure for “[t]lransfer
from criminal proceedings . . . to the division or a judge of the court assigned
to conduct juvenile hearings[.]” Following “a two-day certification hearing in
which testimony was heard from appellant’s relatives, friends, teachers and
psychologists,” the trial court denied Appellant’s petition. Noble, No. 1770
Pittsburgh 1992, at 4. | | |

On June 5, 1992, Appellant was convicted of the aforementioned crimes.

On September 28, 1992, Appellant was sentenced “to a term of life

imprisonment on the murder charge, and a concurrent term of four (4) to ten

(10) years imprisonment on the conspiracy charge.” Id. at 1. On February 3,
1994, this Court affirmed Appellant’'s judgment of sentence. Id. at 14.

Appellant petitioned for allowance of appeal to the Supreme Court of

242 Pa.C.S. §§ 6301-6375.
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Pennsylvania, which Was denied on August 17, 1994. Commonwealth v.
Noble, 647 A.2d 899 (Pa. 1994).

On March 1, 2016, Appellant filed, pro se, a petition pursuant to the Post
Conviction Relief Act ("PCRA™),3 contending that his sentence was illegal. PCRA
Petition, 3/1/2016, at 2, 5 & second of two unnumbered pages between pages
5 and 6. On July 19, 2017, the trial court granted Appellant relief, vacating

his judgment of sentence but not his convictions,and ordering a resentencing

hearing scheduled for October 23, 2017. Order, 7/19/2017.

On October 16, 2017, Appellant filed a motion to continue his
resentencing hearing, which the trial court granted two days later, scheduling
the hearing for December 4, 2017. On November 6, 2017, Appellant filed an
ex‘ parte and sealed mofion for the appointﬁent of a mitigation sbeciaiist, which
the trial court granted three days later. On November 27, 2017, Appellant
again motioned for a continuance, which the trial court granted, rescheduling

the hearing for January 29, 2018. (‘)’g_Jianuary 3, 2018, Appellant motioned for

the appointment of a psychologist and, on January 16, 2018, motioned for a

continuance to allow for a psychological evaluation. On January 18, 2018, the

trial court denied both motions.

On January 29, 2018, at the beginning of his resentencing hearing,

Appellant personally (and not through counsel) told the_trial court that he

342 Pa.C.S. §§ 9541-9546.
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disagreed with the recommendation of 20 to 60 years given by his counsel in

his pre-hearing sentencing memorandum, and the trial court acknowledged

that Appellant “brought it to [the court’s] attention[,]” then repeatedly had to
instruct Appellant to “have a seat,” that he would “be allowed to speak at the
re-sentencing hearing at the appropriate time,” and that, if he was displeased
with his counsel’s representation, he could file a motion for ineffective
assistance of counsel after the hearing. N.T., 1/29/2018, at 2-4.

Appellant later testified on his own behalf, without interruption by his

attorney; however, when he began to protest his innocence, stating that he

“did not kill” and “did not rob” the victim and was “a hundred percent innocent
’—‘_______,__-——-—-'—‘7 e et

of all charges[,]” the trial court prevented him from doing so, explaining that

his culpability was not at issue, as he had “aiready been found guiity of those

offenses.” Id. at 25, 28-32. The trial court informed Appellant that he could

only speak “as to what the [c]ourt should now do with you in terms of

sentencing, not as to culpability in the case, because that's already been

determined.” Id. at 30. Appellant also attempted to make an argument about

OVE———————

his “1992 decertification hearing,” but the trial court stated that it was “not

going to consider that. That's done.” Id. at 32.

At the conclusion of the hearing, the trial court resentenced Appellant to
40 years to life imprisonment for murder of the second degree, with no further
penalty on the remaining counts. Id. at 64-65. According to the trial court:

E]he record does_not indicate the Appellant was informed of his
right and time to appeal sentence.?

-4 -



J-S15003-19

21n Erie County, this has historically been done by the district
attorney (or assistant) on the record and before the Court
assumes the bench. The completed rights paperwork is
then, after being signed by all parties, submitted to the Court
for verification and signing. Apparently, thls was, not done
on th|s occasnon -

Trial Court Opinion, filed August 29, 2018, at 2 (internal quotation marks

omitted). Appellant did not file a post-sentence motion.

On February 20, 2018, Appellant’s counsel filed a motion to withdraw,

which the trial court did not address. Despite this pending motion, on March 9,

e

2018, Appellant’s counsel filed a “Motion to Reinstate Appeliant’s Rights Nunc
. Pro Tunc"” (hereinafter “Motion to Reinstate”), “requesting that th{e trial cJourt
allow Counsel for the Defendant to reinstate Mr. Noble’s right to appeal, so

Counsel may file the appropriate Notice of Appeal.” Motion to Reinstate,

3/9/2018, at § 11. The Motion to Reinstate did not request that Appeiiant’s

right to file a post-sentence motion be reinstated. See generally id. The trial

court granted the Motion to Reinstate later that month.# On March 22, 2018,
counsel filed a notice of appeal, along with a concise statement of errors

complained of on appeal pursuant to Pa.R.A.P. 1925(b). On April 10, 2018,

mranting the Motion to Reinstate does not appear in the certified

record, and we_cannot speculate as to whether the order specified that

‘Appellant’s right to file a post-sentence motion was also reinstated, particularly

as the Motion to Reinstate itself did not actually request such relief. In his
brief, Appellant does not state that his right to file a post-sentence motion was
remstated, and, as of the date of this decision, the Commonwealth _did_not file

~a brief. The trial court opinion merely stated that "Appellant perfected a timely
appeai in this case.” Trial Court Opinion, filed August 29, 2018, at 2.
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counsel filed another motion to withdraw, which was denied by the trial court

on April 30, 2018. On May 7, 2018, the official court reporter filed the notes

of testimony from Appellant’s resentencing hearing on January 29, 2018. On

May 16, 2018, Appellant filed a motion to represent himself. On May 23, 2018,

this Court remanded for a Grazier hearing.®> Following the hearing, on
June 15, 2018, the trial court found that Appellant’s request to proceed pro se
was knowing, intelligent, and voluntary, and it granted said request. On July 5, |
2018, Appellant requested the trial court’s permission to supplement the
concise statement of errors complained of on appeal, which the trial court

granted on July 16, 2018. On August 8, 2018, Appellant filed a supplemental |

concise statement of errors® and a motion for correction of resentencing

héaring transcript “qurrection Motion"’).v ‘On"' August 28, 20181, the triai court
duenied Appellant’s Correction Motion, stating: “Both the Court Stenographer
and the Court have certified the record to be accurate and there is no other
record or recording of the proceeding.” Order, 8/28}2018.

In his pro se brief to this Court,” Appellant raises the following issues for

our review;

> Commonwealth v. Grazier, 713 A.2d 81 (Pa. 1998).

6 The trial court filed its opinion on August 29, 2018, with a ;,Mgm\mgn\tgl
memorandum opinion on November 8, 2018.

7 Appellant’s brief is handwritten and, at times, illegible. We have done our
best to discern what he has written throughout his brief, including in his
statement of questions involved.
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..[1.] Did court err/abuse discretion by not notifying Appellant of
right and time to appeal sentence?

~ [2.] Did court err and abuse discretion by sentencing Appellant
to excessive/bias 40 years to life ignoring ex post facto laws,
sentencing A-'ﬁ;éllant based on consideration of first degree
murder, not second degree murder, and after resentencing an
alleged co-defendant to 20 to 50 years?

yg [3.] Did court err/abuse " discretion by denying motion for
psychologist to do full evaluation of Appellant to make diagnosis
appointed mitigation specialist wasn't qualified, thus, ignoring
Appellant’s possible and/or actual rehabilitative needs? ;

[4.] Did court err/abuse discretion at resentencing hearing by
prohibiting Appellant to address/correct false and misleading
documents and averments made against Appellant by Appellant’s .,
_attorney and prosecution in their sentencing memorandums?

--[5.] Did court err/abuse discretion by relying on false,
misleading, and inaccurate information to decide sentence?

6. Was counsel ineffective, err, and prejudice Appellant by
‘maliciously/falsely stating in sentence memorandum that
Appellant is guiity without Appellant’s knowledge or consent?
Appellant always stated (and evidence proved) his innocence of all
charges. "

7. Was counsel ineffective, err, and prejudice Appellant by
requesting 20 to 60 years sentence in_sentence memorandum
without Appellant’s knowledge or consent, then against Appellant’s
repeated objections at resentencing hearing?

8. Was counsel ineffective/err by withholding documents and
refusing to communicate with Appellant about case?

9. Was counsel ineffective/err by only reviewing and agreeing
with portion of Appellant’s prison file provided by prosecution and
prosecution’s false/misleading interpretation of it?

o ,z;f, 10. Did evidence support a sentence or conviction on felony
5 V murder, robbery, conspiracy to robbery, and decertification denial?
& .

11, Was counsel ineffective/err by not filing sentence
u@}f reconsideration/modification motion?
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12. Did mitigation specialist err and prejudice Appellant by
providing incomplete evaluation and report with false/misieading
information and giving undermining weak testimony?

13. Did court reporter and/or the court abuse discretion and '
prejudice Appellant’s present and future proceedings by providing
inaccurate resentence hearing transcript/transcription? [sic]

Appellant’s Brief at 2-3 (emphasis in original) (unnecessary capitalization

omitted and issues re-ordered to facilitate disposition).

Appellant first contends that the trial court erred by failing to inform him

T —

of his post-sentence and appellate rights after resentencing him and that this

failure denied him the opportunity to file a motion to modify sentence. Id. at

-

35-36.

Pa.R.Crim.P. 704 concerns the procedure to be followed by the trial court
at the time of sentencing, including that: “The judge shall determine on the
record that the defendant has been advised . . . of the right to file a post-

T e rt——
sentence motion and to appeal[ and] of the time within which the defendant

_must exercise those rights[.]” Pa.R.Crim.P. 704(C)(3)(a) (emphasis added).

“Paragraph (C)(3) requires the judge to ensure the defendant is advised of his

or her rights concerning post-sentence motions and appeal[.]” Comment to

T

Pa.R.Crim.P. 704 (emphasis added) (citation omitted).®

8 The Comment to Pa.R.Crim.P. 704(C)(3) further explains:

The rule permits the use of a written colloquy that is read,
completed, signed by the defendant, and made part of the record
of the sentencing proceeding. This written colloquy must be
supplemented by an on-the-record oral examination to determine
that the defendant has been advised of the applicable rights

-8 -



J-$15003-19

In the current action, the trial court acknowledges that it failed to foliow

the procedural requirements of Pa.R.Crim.P. 704(C)(3)(a). See Trial Court

S

Opinion, filed August 29, 2018, at 2.

However, the trial court asserts that this “error was harmiess[.]” Id.

, On appeal, Appellant also challenges the discretionary aspects

of his sentence. Appellant’s Brief at 2, 11-16, 34-35.

Challenges to the discretionary aspects of sentencing do not entitle
an appellant to an appeal as of right. Prior to reaching the merits
of a discretionary sentencing |ssue[, wle conduct a four-part
analysis to determine: (1) whether appellant has filed a timely
notice_of appeal, see Pa.R.A.P. 902 and 903; (2) whether the
issue was properly preserved at sentencing or in a motion to
reconsider and modify sentence, see Pa.R.Crim.P. 720;[°]
(3) whether appellant’s brief has a fatal defect, Pa.R.A.P. 2119(f);
and (4) whether there is a_substantial guestion that the sentence
aonealed from is not apnropriate under the Sentencing Code, 42
“Pa.C.S.A. § 9781(b).

Commonwealth v. Manivannan, 186 A.3d 472, 489 (Pa. Super. 2018)
(emphasis added) (quotation marks and some citations omitted), reargument

denied (July 7, 2018).

enumerated in paragraph (C)(3) and that the defendant has signed
" the form.,

However, nothing in the certlfled record indicates that a written colloquy was
employed in this case.

9 pa.R.Crim.P. 720 sets forth post-sentence procedures, including that “a___
written_post-sentence _motion_shall_be filed no later than 10 days after
@position of sentence.” Pa.R.Crim.P. 720(A)(1).

-9 -
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In the current matter, “Appellant perfected a timely appeal in this case.”
Trial Court Opinion, filed August 29, 2018, at 2. Appellant’s brief to this Court
included a separate section pursuant to Pa.R.A.P. 2119(f). Appellant’s Brief at

8-11. For the final requirement, yvhether the question raised by Appellant is a

substantial question meriting our discretionary review --
i bl

The determination of what constitutes a substantial gquestion must
be evaluated on _a case-by-case basis. A substantial question
exists only when the appellant advances a colorable argument that
“the sentencing judge’s actions were either: (1) inconsistent with
“a specific provision of the Sentencing Code; or (2) contrary to the
Tundamental norms which underlie the sentencing process.

Manivannan, 186 A.3d at 489 (internal citations and quotation marks
omitted).
Appellant’s Rule 2119(f) statement sets forth the claim that his sentence

was “a manifestly excessive . . . and unreasonable 40 years to life[.]”

Appellant’s Brief at 8. “A claim that a sentence is manifestly excessive such

that it constitutes too severe a punishment raises a substantial question.”

Commonwealth v. Derry, 150 A.3d 987, 995 (Pa. Super. 2016) (citation and
guotation marks omitted).

In addition, Appellant argues in his Rule 2119(f) statement that the

sentence imposed “ignores any possible and/or actual rehabilitative needs of

Wt” and the “prospect of rehabilitation and Eher mitigating_factors.”

Appellant’s Brief at 9. An allegation that the sentencing court failed to consider

an appellant’s rehabilitative needs constitutes a substantial question, when

presented in conjunction with other relevant factors. See, e.g.,

..10_
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Commonwealth v. Luketic, 162 A.3d 1149, 1160-61 (Pa. Super. 2017);
Commonwealth v. Swope, 123 A.3d 333, 340 (Pa. Super. 2015) (claim that

failure to consider rehabilitative needs and mitigating factors raised a
e e b

substantial question); see also, e.g., Commonwealth v. Dodge, 77 A.3d
s

1263, 1273 (Pa. Super. 2013) (claim that sentencing court disregarded

rehabilitation and the nature and circumstances of the offense raised a
I s -

—,

substantial question); Commonwealth v. Hill, 66 A.3d 365 (Pa. Super. 2013)

M .
(claim that sentence was inconsistent with the protection of the public and with

appellant’s rehabilitative needs raised a substantial question).

The Rule 2119(f) statement finally pleads that “[t]he trial court’s actions

PR

are inconsistent with [the] sentence code, 42 Pa.C.S. 9721(b), and contrary to

the norms underiymg the sentencmg process.” Appellant s Brief at 10. Sectlon

9721(b) requires the sentencing court to “follow the general principle that the
sentence imposed should call for confinement that is consistent with the

protection of the public, the gravity of the offense as it relates to the impact

et A

on the life of the victim and on the community, and the rehabilitative needs of

the defendant.” Appellant’s final argument therefore also raises a substantial

question. See Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa.
—
Super. 2014) (en banc) (“[a]rguments that the sentencing court failed to

consider the factors proffered in 42 Pa.C.S. § 9721 does present a substantial

question” (citation omitted)).

-11 -
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Thus, the Rule 2119(f) statement raised substantial questions, and the

only step that Appellant would have needed to complete to perfect a challenge
AR ~

to the discretionary aspects of sentencing was to preserve the claim at
e T )

sentencing or in a motion to-reconsider and to modify sentence. Manivannan,

186 A.3d at 489.

By failing to instruct Appellant on his right to file a post-sentence motion

or to determine on the record that Appellant had been advised of this right,

the trial court denied Appellant the opportunity to preserve his challenge to the

discretionary aspects of his sentence in a post-sentence motion. There is

nothing in the record to indicate that Appellant’s right to file a post-sentence

ey

motion was reinstated at the time that the trial court reinstated his right file a

notice of appeal nunc pro tunc.

In Commonwealth v. DeCaro, 444 A.2d 160, 167-68 (Pa. Super.

1982), when faced with a similar situation where “the trial court[] fail[ed] to

inform appellant of her right to file a motion for modification of sentence, and

of her obligation to do so within ten days,” we “remand[ed] this case to the

lower court[,]” instructing the court to “entertain a timely motion for

modification of sentence nunc pro tunc.” See also Commonwealth v.

Koziel, 432 A.2d 1031, 1032 (Pa. Super. 1981) (where the trial court failed

“to inform” appellant of “his right to petition for modification of sentence within

ten days[,]” this Court remanded to the trial court with directions “to enténr"tain

e

Appellant’s motion for modification nunc pro tunc”).

-12 -
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For these reasons, we are compelled to reinstate Appellant’s right to file

-

a post-sentence motion and to remand to the trial court for further proceedings

——

consistent with this dec.i_sion'.- -See DeCaro, 444 A.2d at 167; Koziel, 432 A.2d
COnS e W s e
at 1032.*Appel|‘ant must file his motion for modification of sentence with the

trial court within ten days after the certified record is returned to and this

ety

memorandum is filed with- the trial court. See Pa.R.Crim.P. 720(A)(1);

PO

DeCaro, 444 A.2d at 168 (giving Appellant ten days to file modification motion,

following the filing of the record and of this Court's opinion with the trial court);

Koziel, 432 A.2d at 1032 (same). Due to this remand, we need not address

Appellant’s remaining challenges to the discretionary aspects of his sentence,

PN

re-ordered Issues No. 2 and 5.

Re-ordered Issue No. 3 presents us with a layered claim. This claim

initially challenges the trial court’s denial of Appellant’s request for the

appointment of a psychologist and for a mental health evaluation. Appellant’s
SRS S Yares

e,

Brief at 16-17. However, this challenge is encompassed in a broader

=

contention that the trial court failed to consider Appellant’s rehabilitative

needs, including Appellant’s mental health rehabilitation, which Appellant
o O .

argues the trial court could not have fully considered nor understood without

an appointed psychologist’s mental health evaluation of him. See id.

For the limited evidentiary issue of whether the trial court should have
granted Appellant’s request for a psychologist to perform a mental health

evaluation, our standard of review is: “The admission of evidence is solely
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within the discretion of the trial court, and a trial court’s evidentiary rulings will

7"

be reversed on appeal only upon an abuse of that discretion.” Manivannan,

186 A.3d at 479.

After a thorough review of the record and Appellant’s brief, we conclude
that the trial courf opinion comprehensively discusses its reasoning for denying
Appellant’s motions for the appointment of a psychologist and for a mental
health evaluation and properly disposes of this question, as follows:

[T]he [trial c]ourt did not err/abuse its discretion by denying
Appellant’s Motion for Psychological Evaluation where there was
little or no evidence of the necessity for such, and said Motion was
filed just prior to sentencing which had already been rescheduled
twice at the defense request, and over Commonwealth’s objection.
The mitigation specialist, whom the Court did appoint and whose
full report was admitted, covered all issues as to Appellant’s
possible or actual rehabilitative needs as did the Appellant and
Several of his witnesses. Nor has the Appellant set forth any
evidence of how__specifically this_would have advanced the
Appellant’s cause.

Trial Court Opinion, filed August 29, 2018, at 1-2 (footnote omitted).

Accordingly, we find that the trial court did not abuse its discretion in denying

Appellant’s request for the appointment of a psychologist. See Manivannan,

186 A.3d at 479.

Nevertheless, we make no determination as to Appeliant’'s wider

.

assertion that the trial court did not consider his rehabilitative needs in general,

including his mental health rehabilitation, when resentencing him, to the extent

- f Ty . o
that this issue is separate from the evidentiary question of the denial of a
________..-—-—""“’“" e —

mental health evaluation. A claim that a sentencing court failed to consider

- 14 -
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rehabilitative needs challenges the discretionary aspects of sentencing. See

Dodge, 77 A.3d at 1281 (42 Pa.C.S. § 9721(b) constrains a sentencing court’s

discretion in that it requires that any sentence imposed be consistent with the
protection of the public, the gravity of the offense, and the rehabilitative
needs of the defendant” (emphasis added) (some additional formatting)).

We thus believe that it would be prudent to allow Appellant to raise this

question of the trial court’s consideration of his rehabilitative needs in a post-

sentence motion on remand, if he still desires to do so.1°

R YO zssgmen

As for Appellant’s surviving questions, re-ordered Issue No. 4 appears to
be alleging that the trial court denied Appellant his right to allocution at his
resentencing hearing. Appellant’s Brief at 19 (trial “court err[ed or] abuse[d
its] discretion at [the] resentencing hearing by prohibiting Appellant to

address/correct false and misleading documents and averments made against

Appellant by Appellant’s attorney and prosecutign”; “[t]lhe purpose underlying

the right of allocution is to give defendants an opportunity to mitigate their
punishment” (citing Commonwealth v. Anderson, 603 A.2d 1060 (Pa.

Super. 1992))). In support of his argument, Appellant cites to pages 2-4 and

10 The trial court would then be able to address the extent of its consideration
gy,

of Appellant’s rehabilitative needs, including hIS _mental health rehabilitative

needs, in any future opinion. In its current opmlon the trial court's entire ™

analysis of Appellant’s rehabilitative needs consists of one sentence: “The

‘mitigation specialist, whom the [frial c]ourt did appoint and whose full report
was admitted, covered all issues as to Appellant’s possible or actual
“rehabilitative needs as did the Appellant and several of his witnesses.” Trial
Court Opinion, filed August 29, 2018, at 2.

- 15 -
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30 of the notes of testimony from his resentencing, maintaining that that they
establish that the trial court “told [him] that he is not allowed at any time
during the resentencing to mention, address, or correct any false or misleading

information” in either party’s “sentencing memorandums” that he had only

received “four days before” the resentencing hearing. Id. at 19-20 (citing N.T.,
1/29/2018, at 2-4, 30).

This claim can be decided entirely on the existing record, and, if the
T ———-

allegations in Appellant’s brief related to this issue are not wMe
record, the resolution of this question wiII‘ not implicate the discretionary
aspects of his sentence. For that reason, we need not wait until after remand
to decide this questfon.

Esursuant to our revi(ew of the record, V\;e find that Appellaﬁt was not
denied his right to speak on his own behalf at his resentencing hearing. The
tri_al court recognized Appellant’s disagreement with the recommended
sentence provided by his counsel in a pre-hearing sentencing memorandum.

N.T., 1/29/2018, at 2. Appellant then testified, without interruption by his

attorney. Id. at 25, 28-32. The trial court only curtailed his.argumgm_r},d

pis testimony when he began: to repeat himself about his conflict with his

counsel, with the trial court informing Appellant of the proper legal procedure
to assert ineffective assistance of counsel; to protest his innocence, with the

trial court explaining to Appellant that his culpability was not at issue; or to

argue about his decertification hearing. Id. at 3, 30, 32. We thus find no

_16_
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merit to Appellant’s re-ordered fourth issue, and this question shall not again

P~
g

be raised in Appellant’'s post-sentence’ motion for modification and
reconsideration filed on remand.

Issues No. 6, 7, 8, 9, and-11 allege ineffective assistance of Appellant’s
resentencing counsel. Appellant’s Brief at 2. Ineffective assistance of counsel

claims should be deferred until collateral review, and these challenges should

not have been raised in this direct appeal of the resentencing. See

e e e e e

Commonwealth v. Rivera, 199 A.3d 365, 372 n.3 (Pa. 2018) (“claims of

ineffective assistance of counsel generally should be deferred until collateral
review” (citation omitted)); Commonwealth v. Delgros, 183 A.3d 352, 358
(Pa. 2018) (“a defendant should wait to raise claims of ineffective assistance
of trial couﬁsel untii collateral 'review proceedings;’ (citation and inte;'nal
guotation marks omitted)). These questions thereby merit no relief at this

time, must not be included in Appellant’s post-sentence motion for modification

and reconsideration filed on remand, and should be postponed until any future

PCRA petition. Additionally, for Issue No. 11, as we have now reinstated

Appellant’s right to file a post-sentence motion for modification and

reconsideration of his sentence, Appellant’s eleventh issue is moot in light of

remand.
‘W_,_,-————"—\
For Issue No. 10, Appellant challenges the trial court’s denial of his

pretrial petition for transfer of this matter to Juvenile Court and the sufficiency

-17 -
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of the evidence for his convictions. Appellant’s Brief at 41-45. This Court

previously considered these challenges on direct appeal and concluded:

From our examination of the record, which included a two-day
certification hearing in which testimony was heard from appellant’s
relatives, friends, teachers and psychologists, we find no abuse of
. discretion by the trial court in denying appellant’s petition for
transfer of this matter to Juvenile Court. The testimony at the
certification hearing adequately covered the factors enumerated in
. . . the Juvenile Act, however, the trial court found appellant had
_ failed to meet his requisite burden of proof. . . . [T]he evidence,

Viewed in the light most favorable to the Commonwealth, was
sufficient to support the verdict.

Noble, No. 1770 Pittsburgh 1992, at 4-5. Additionally, pursuant to the relief

requested in his pro se PCRA petition, Appellant was only granted PCRA relief

on his sentence, not his convictions. PCRA Petition, 3/1/2016, at 2, 5 & second

~of two unnumbered pages between pages 5 and 6; Order, 7/19/2017.
Accordingly, neither the issue of transfer to juvenile court nor the sufficiency

of the evidence to support Appellant’s co

g o

trial court on remand, and these challenges may not be revived in Appellant’s
post-sentence motion on remand.
In Issue No. 12, Appellant appears to be disagreeing with the evidence

of his own mitigation specialist. Appellant’s Brief at 46-49.11 This challenge

11 Earlier in his brief, in support of his contention that the trial court erred and
abused its discretion by denying him a mental health evaluation, Appellant
relied upon the assertion of his mitigation specialist that the_“mitigation

specialist _wasn't qualified to” diagnose Appellant, thereby reqguiring the
appointment of a psychologist, even though the “qualified mitigation specialist

[was] needed to, among other things, conduct [a] comprehensive DsychB—

social history of [A]ppellant[.]” Appellant’s Brief at 16-17.

_18_




J-$15003-19

does not depend on the discretionary aspects of his sentence and can be

addressed at this time. Appellant’s brief is unclear as to whether Appellant

believes that all evidence presented by his mitigation specialist should be

N

S
stricken or if a new mitigation specialist should be appointed. See id.

Nevertheless, not only is there no constitutional guarantee that a defendant
will like or agree with the testimony of a mitigation specialist, there is no
constitutional right to the appointment of a mitigation specialist at all. See
Commonwealth v. Eichinger, 108 A.3d 821, 848 (Pa. 2014) (“the Sixth
Amendment guarantees the accused’s right to effective assistance of counsel;
it does not guarantee his right to a mitigation specialist.”); see also
Commonwealth v. Baumhammers, 92 A.3d 708, 724 (Pa. 2014) ("There is
no pe'r se requirement thét C e (w musf employ a separate. mitigation
specialist regardless of the other mitigating evidence that is brought forth.”).

Consequently, Appellant is not entitled to a mitigation specialist, let alone one

—

of whose evidence he approves, and is hence not entitled relief on his twelfth

issue, and this issue need not be further considered on remand.

For Issue No. 13, Appellant’'s Brief at 49-56, as the trial court
resentenced Appellant at the conclusion of the resentencing hearing, it did not

rely upon the notes of testimony when fashioning the sentence. N.T.,

1/29/2018, at 65. Thus, the notes of testimony had no bearing on the

discretionary aspects of Appellant’s sentence, and there is no benefit to
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delaying our decision on this challenge until after proceedings on remand are

completed.

According to Pa.R.A.P. 1922(a):

Upon receipt of the order for transcript and any required deposit
to secure the payment of transcript fees the official court reporter
shall proceed to have his notes transcribed . . . [Upon filing the
notes] with the clerk of the trial court[,] . . . the court reporter
shall state that if no objections are made to the text of the
transcript within five days .., the transcript will become a part
of the record. If objections are made the difference shall be
submitted to and settled by the trial court.

Pa.R.A.P. 1926(a) similarly requires: “If any difference arises as to whether
the record truly discloses what occurred in the trial court, the difference shall

be submitted to and settled by that court after notice to the parties_and

S ——

opportunity for objection, and the record made to conform to the truth.”

In the current action, the notes of testimony for Appellant’s resentencing

were filed and entered on the docket on May 7, 2018. Appellant filed his

Correction Motion on August 8, 2018. Assuming Appellant’s Correction Motion
can be construed *as an objection to the text of the notes of testimony, the

Correction Motion should have been filed within five days of the entry of the

notes of testimony on the certified docket - i.e., by May 14, 2018.1%2 Pa.R.A.P.

1922(a) (“objections are made to the text of the transcript within five days”).

12 Five days after May 7, 2018, was Saturday, May 12, 2018. The next business
day thereafter was Monday, May 14, 2018. See 1 Pa.C.S. § 1908 ("Whenever
the last day of any such period shall fall on Saturday or Sunday, ... such day
shall be omitted from the computation.”). )
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Appellant’s Correction Motion filed on August 8, 2018, thus was more than two
months late and, consequently, patently untimely.

Additionally, assuming arguendo that the Correction Motion was not
untimely, any question as to the accuracy of the notes of testimony would “be
submitted to and settied by the trial court.” Id.; Pa.R.A.P. 1926(a) (“the
difference shall be submitted to and settled by [the trial] court”);

Commonwealth v. Szakal, 50 A.3d 210, 217 (Pa. Super. 2012) ("Objections

to the trial transcript are properly settled in the lower court.”).

In the current appeal, after the official court reporter certified, "I hereby
certify that the procéedings and evidence are contained fully and accurately,
to the best of my ability, in the notes taken by me on the trial of the above
cause, and that fhis copy is a corréct transcript of tHe same[,]” N.T.,
1/29/2018, at 66, the Honorable Shad Connelly further certified that he
“approved” the notes of testimony. Id. The trial court included similar
language in its order denying Appellant’s Correction Motion: “Both the Court
Stenographer and the Court have certified the record to be accurate and there
is no other record or recording of the proceeding.” Order, 8/28/2018. The
trial court also explained:

[I]t appears the Appellant may have planned to say certain things

that he had written down but actually said what was in fact

recorded. In any event, even taking all that he claims to have said

as accurate, nothing either standing alone or taken together, is of

such substance or import as to have resulted in an error which is
other than harmless.

-21 -



J-S15003-19

Trial Court Memorandum Opinion, filed November 8, 2018. We accept the
representations of the court reporter and of the resentencing judge as to the
accuracy and completeness of the notes of testimony from the resentencing
hearing, and, as any questions as to the correctness of the notes of testimony
are properly decided by the trial court, Pa.R.A.P. 1922(a), 1926(a); Szakal,
50 A.3d at 217, we defer to the trial court’s determinations about the notes of

testimony from Appellant’s resentencing hearing. Appellant hence merits no

relief on this thirteenth issue, and it also need not be further considered on

remand.

In conclusion, the case is remanded to the trial court in order for the trial

court to entertain a timely post-sentence motion for modification and

reconsideration of sentence nunc pro tunc. Appellant will have ten days, from

the filing of the record and of this memorandum |n the trual court |n which to

file_ a post-sentence motion. for modification and reconS|derat|on in the trial

court. Nonetheless, as we have ruled on Appellant’s re-ordered fourth and his
sixth, seventh, eighth, ninth, tenth, eleventh, twelfth, and thirteenth

challenges raised in this appeal, as well as the trial court’s denial of Appellant’s

request for the appointment of a psychologist to perform a mental health

R

Wthose claims may not be raised again in Appellant’s post-sentence

“motion and cannot be raised in any future appeal to this Court of the trial
W»——\\

court’s decision on Appellant’s post-sentence motion.

o o

Affirmed in part. Case remanded in part, with instructions. Jurisdiction

rellnqwshed.

e T e T
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Judgment Entered.

] séph D. Seletyn, Esa
Prothonotary

Date: 4/15/2019
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