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1.

2).

3).

QUESTION(S) PRESENTED

WHether Fagans is entitled to relief,or an
evidentiary hearing,where the Court of Appeals,
Fifth Circuit and the U.S. District of the

Eastern District of Texas decision conflicts

with other court(s) opinion:where Fagans Claim

of Actual Innocence accompained by a claim of
Constitutional Violation,due to a void Indictment,
Denial of Effective Assistance in the proceedings,
Improper Enhancement in the case and No Affirmative
finding of a weapon..... and his Due Process Rights
of “bhe 5th,6th and 14th Amendment,that is being
Barred from review and relief.

Whether Fagans is entitled to relief,or an
evidentiary hearing,uhere Fagans claim rest
upon a Brady violation,due téa his clear and
convincing evidence present in the case as
exhibits that is being barred from review and
relief. :

Whether Fagans is entitled to relief,or an
evidentiary hearing,where Fagans was denied

#Federal Right,due to a "Speedy Trial" that
s being barred from review and relief.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

N

OPINIONS BELOW

[¥] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix- to

the petition and is , _
[ 1 reported at i /J ; or,
[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix __ & to
the petition and is

[ ] reported at ﬂ’//l : ; or,

[ ] has been designated for publication but is not yet reported; or,

[x] is unpublished.

[X] For cases from state courts:

The opinion of the highest state court to review the merits af)pears at
Appendix _A.B_to the petition and is

[ ] reported at N LA ; or,

[ 1 has been designated for publication but is not yet reported; or,

[¥] is unpublished.

The opinion of the // / court
appears at Appendix _,ZA__ to the petition and is
[ ] reported at 7 ; or,

[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.



JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _12/6/2022 Dkt. 1/2L/2022 |

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: M , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including A LA (date) on _4 (date)
in Application No. 44 A__ 4/

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

f)d For cases from state courts:

The date on which the highest state court decided my case was _3/2/2021
A copy of that decision appears at Appendix ___C

[ 1A timely /petition for rehearing was thereafter denied on the following date:
A , and a copy of the order denying rehearing
appears at Appendix _AQL

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including Wi (date) on __#/4 (date) in
Application No. w44 A___A/

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fifth Amendment

"No person shall be held to answer for a capitol
or other jnformous crime unless on a presentment
or indictment of a grand jury,except in cases

~arising in the land or naval forces,or in the
militin when in actual service,in time of war
or public danger,nor shall any person be subject
for the same offense to he tuice put in jeopardy
of life or limb;nor shall he compelled in any
criminal case to be a witness against himself,
nor. be deprived of life,liberty,or property
without Due Process of Law;nor shall private
property be taken for public use without juét

compensation.

Sixth Amendment

In all criminal prosecution the accused shall
enjoy the right to a speedy and public trial,
by an impartial jury of the State and district
wherein the crime shall have been committed,
which district shall have been previously
ascertained by law,and to be informed of the

nature and cause of the accusation;to confronted



with the witness against him;to have cohpulsary
praocess for obtaining witness in his favor and

to have the assistance of counsel for the defense.

Fourteenth Amendment

All persan horn or nafuralized'in the United

States and subject to the jurisdiction‘thereof,

are citizens of the United States and of the State
sty ol wherein they reside,no state shall make ﬁr enforce

any law which shall abridge the privileges or

immunities of citizens of the United States;nor

shall any states deprived any person of Life,nor

deny to any peréon within its jurisdiction to .

Egual protection of the law.

28 J.5.C. 2244(b)G2)(B) (i) (ii)

B(i): the factual predicate for the claim could not
have been discovered previously through the

execrise of due diligence,and

(ii): the fact underlying the claim,if proven and
viewed in light of the evidence as a whole,
would he sufficient tao estabiish by clear
convineing evidence,that but for constitutional
error,no reasonable factfinder would have
found the applicant guilty of the underlying

nffense.




2B U.S.C. 2254(d)(1-2)

the state court decision resulted in a decision that was
contrary to,or involved an unreasonable application of
clearly establish federal law,as determined by the Supreme
Court of the United States. 2254(d)(1)

the state court decision resulted in a decision that was
based on an unreasonbble determination of facts in light

of the evidence presented in the state court proceedings.
2254(d) (2).



Standard of Revieuw

In Faretta v. California,422 U.5.808,45 | Ed.2d.562.95
S.Ct.2525 at 2527(1975).

The Sixth and Fourteenth Amendment of our Constitution
guaratee that a person brought to trial in any state or federal
cuuft must be afforded the right to assistance of counsel before
he can be validly convicted and punished by imprisonment.This
clear: gonstitutional rule has emerged from a series of cases
decided here over the last 50 years.The question before us now
is whethef a defendant in a state criminal trial has aright....
a constitutional right to proceed without counsel when he
voluntarily and intelligently elects to do so..... page 2541....

The defendant and not his lawyer or the state,will bear

the personal consequences of a conviction.

,,,,, In Schlup,an actual innocence standard in two
ways requirement by the AEDPA,First 28 U.S.C. 2244(b)
(2)(B)(i)-requires that the factual predicate for the
claim could not have been discovered previously
through the exercise of due diligence..... There is

no requirement under Schlup,that the factual claim
was not discoverable through the exercise of due
diligence. Second,28 U.S.C 2244(b)(2)(B)(ii)-requires
that the fact underlylnq the claim, if proven and
~viewed in light of the evidence as a whole,would he
"sufficient to establish by clear and conv1n01ngs

n,ev1dence that,But for the constitutional errors ,nNo

reasonahble factflnder would have found the appllcant
guilyy ofi the underlying offense....... In Schlup,
requires only that an applicant show that it is more
than not that no reasonable factfinder would have
found him guilty... ‘



Under Rdle 9(b)-provides that a judge may dismiss
a ‘habeas petitdon."if the judge finds that it fail to
alleges new or different grounds for relief and the prior
determination was on the merits,or if new and different
grounds are alleges, the judge finds that the failure
of the petitioner to assert those grounds in a prior

Eétition constitutedn an ahuse of the writ.

In McCleskey v. Zant,the Supreme Court determined
that raising a new or different claim in a petition
constitutes an abuse of the writ unless the petitioner’
can demonstrate "both -ause for failure to assert the
claim in an earlier petition and prejudice" if the
court fail to consider the new claim..499 U.S. 467,111
S.Ct. 1454,1470.130 L.Ed.2d.517(1991);Saahir v. Collins
956 F.3d.115(5th Cir.1992) ;Woods v.Whitley,933 F.2d.
321,323(5th Cir. 1991)....

The cause standard require a habeas petitioner to
show that "some objective factor external to the defense
prevented the petitioner from raising the claim..McCleskey
111 S.Ct. at 1470(quoting Murray v. Carrier 477 U.5.478,
106 S.Ct. 2639,2645,91 IL.Ed.2d.397(1986).

Erample of an external impediments include
active government interference or the reason-
able unavailability of the factual or legal
basis for the claim..111 S.Ct.at 1472.

If the petitioner cannot demonstrate cause,He may
ultimately preveal if he can demonstrate that a
fundamemtal miscarriage of justice would result from

nadt entertaining the new habeas claim....



The Danétitution requires a fair trial,and one
essential element aof fairness ié thé prosecution
obligation to turn .over éxculpatory evidence. see
United States v. Bagley 473 U.5.667,674-75,105 S.Ct.
3375,87 L.Ed;2d.481(1985)5Giglim,405 J.5.at 153-55
Brady,373 U.S.at 87.. | ’

The state knew about this miécundubt,but didnot

disclose it,despite the requifément of Brady'v.

Maryland,373 U.5.83,87,83 S.Ct.1194,10 L.Ed.2d.215

(1963)and Giglin v. United S5tates, 405 U}S{1SD,153_55
92 5.Ct.763,31 L.Ed.2d.104(1972). | |
The government has 3 3rady obligation to oroduce
any févbrable evidenzz in the personnel records sf an
officef. A.défendant doesn't havevto ﬁake é reguest
forrexculpatory ar impeachmenf evidence. Tﬁe duty to
disclose exculpatory evidence is agplicable 2ven
through there has been no requsst by the accused and
th2 duty encompasses impeashment evidence as well as
excitloatory evidence .The government has a duty to
2xamine persoanzl files upon a defendant's request
for their production.if the prosecution isn't sure
whether materil in a personnel file rise to the Brady
threshold,it may submit the inforwation to the Srial

court for an in camera inspection.A prosecutor anxious
about tracking too close to the wind will disclose a

favorable piece of evidence.

In McQuiggin v.Perkins 669 U.5.383;133 S.Ct.1924
(2013)-To invoke the miscarriage of justice exception
to tith AEDPA,a petitioner must show that it is more
likely than not that no reasenable juror would have
convicted him in the light of the new evidence.



REASONS FOR GRANTING THE PETITION

Where the UHited States Court of Appeals,Fifth
Circuit and the U.S5.District for the Eastern District
court of Texas decision to fail to grasp the significance
of the petitioner Actual Innoncence Claim accompained
by a claim of caonstitutional violation,where Both Court
ignored the claims and documents that containd Jdddcisd)

Findings rather than mere allegations.

10.



CONCLUSION

The petition for a writ of certiorari should be granted.
As vacate of theiJudgment and Sentence with prejﬁdiée

.Respectfully submitted,
AL g’

Date: 5'07‘0)052
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