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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

DﬂvFor cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A_ to
the petition and is

[, reported at MQvZ‘ 295G ; or,

[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the United States district court appears at Appendix _B_ to
the petition and is

[»¢ reported at MO'Z:[%'QV-OLI‘SIZ- : or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

IN For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _E_ to the petition and is

[ reported at _Commanwreal Hhv:Brown 9¢A%! T 5;%&20@

[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

> uDe.r-aor*C_ﬁ 4
The opinion of the ACIRIV.ILZY ~ court

appears at Appendix _ & to the petition and is

[ ] has been designated for publication but is not yet reported; or,
( ] is unpublished. ‘




JURISDICTION

[Q For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was MACNH3L,202 2

[ ] No petition for rehearing was timely filed in my case.

B A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _MAY (7},2022, _, and a copy of the
order denying rehearing appears at ppendlx

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on : (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was Jao UAFYZZ 29 (g
A copy of that decision appears at Appendix

[X A timely petition for rehearing was thereafter denied on the following date:
MA\I {1,2022. , and a copy of the order denying rehearing
appears at Appendlx .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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The Qixly Amendment tothe Unifey States Cons £ £
P rovides |0 | o

Pertinent PAr+:
1o have. Compo |

'CAVOF‘ An
d to Pave 4 ‘
e Asslsf,er
OPCOUOS'Q /7%

. _ ’ ~he
the Fciu~+Qe.ﬁ+h Arendme tothe Un ({ed S g deﬂence-
COOS{‘I“'U’HOO pro\/lde'“bj n s
PQV""{QQQ""PAF‘\”‘.
N [or ’
Cjo ShAIfAnySl-A+eC/€pr/veAny Persan o I fe /7
orp "ope.rty, i [ J //DQNLVJ

tho ot due. Process of Jave,

’ao.‘



.

STATEMENT OF THE CASE
A . Procedural History: -

Petitioner was arrested by the Philadelphia County Police Department and
charged with murder and weapon offenses. The criminal charges arose from an incident
that occurred on May 13", 2006, on Porter Street in Philadelphia. In which Tariq
Blackwell sustained two (2) bullet wounds resulting in his death. Petitioner was
subsequently identified as the actor and charged in the matter. The case was bound
over for trial in the court of Common Pleas, Philadelphia County at CP-51-CR-1301955-
2006 before the Honorable George W. Overton, judge of the court, (hereinafter referred
to as "trial court"), Jay S. Gottlieb, (hereinafter referred to as "trial counsel"), was

~ appointed to represent petitioner. Pretrial hearings were held on motions to suppress
evidence pursuant to Pa.R.Crim.P. Rule 573, from April 15" to the 18", 2008, with the
trial court denying relief. A jury was selected and on April 21%!, 2008, returned a guilty
verdict to the charge of murder in the First Degree, 18 Pa. C.S.A. § 2502(a), and guilty
to the charge of violation of the Uniformed Firearm Act, 18 Pa. C.S.A. § 6106. The trial
court immediately sentenced the petitioner to a mandatory Life term of imprisonment for
the conviction of First Degree Murder, 18 Pa. C.S.A. § 2502(a), and a concurrent term
of three (3) to six (6) years of imprisonment for the conviction of violation of the
Uniformed Firearm Act, 18 Pa. C.S.A. § 6106.

A timely appeal was taken to the Superior Court of Pennsylvania. Petitioner was
represented by trial counsel during direct appeals from the judgment of sentence.
Presenting two (2) claims for review: (1) Trial court error where the court improperly
admitted evidence of the defendant's subsequent possession of a firearm and where |
same was irrelevant and by unfair prejudice?; and (2) Is the defendant entitled a new
trial as the result of court error where the court denied the defendant’s motion for a
Mistrial after defendant's photograph was identified as a "mug shot" by civilian witness?

On September 16", 2009, a three (3) judge panel of the Superior Court of
Pennsylvania affirmed the judgment of sentence at Commonwealth v. Brown, 1472
EDA 2008, reported at 986 A.2d 1249 (Pa. Super. 2009). A timely petition for allowance
of appeal was taken to the Supreme Court of Pennsylvania. On July 21, 2010, the

.



court denied allowance at Commonwealth v. Brown, 619 EAL 2009, reported at 998
A.2d 956 (Pa. 2010).

Petitioner filed a proper Post Conviction Collateral Relief Act, (hereinafter
"PCRA"), 42 Pa. C.S.A. §§ 9541-9546, on August 19", 2010, with the trial court
pursuant to Pennsylvania Rules of Criminal Procedures, Rules 901-908. Petitioner filed
an Amended Petition on December 28", 2010. It should be noted that in both pro-se

filings, Petitioner identified multiple Sixth Amendment Violations and invokes rights
protected by guarantees of the United States Constitution. On May 6", 2011, the trial
court appointed attorney Richard T. Brown, (hereinafter referred to as "PCRA counsel").
Petitioner wrote PCRA counsel and informed counsel that he (petitioner) did not have
the full discovery material or the trial transcripts in the matter and requested those
documents from PCRA counsel. PCRA counsel did not respond to petitioner's request
but instead filed four (4) separate different Amended PCRA petitions in this matter. The
first petition was filed on September 9™, 2011; the second on June 22", 2012; the third
on October 19", 2012; and the fourth on March 15™, 2013. And on November 21%, 2013,
PCRA counsel filed a supplement to the fourth Amended petition, which included three
affidavits from proffered defense witnesses.

On January 24", 2014, the trial/PCRA Court issued a notice of intent to dismiss
pursuant to Pa.R.Crim.P., Rule 907. Petitioner filed a pro-se motion objecting to the
court's intent to dismiss on February 5™, 2014, followed by a motion for an evidentiary
hearing. The trial/PCRA court denied the motion and dismissed the PCRA petition. On
March 21%, 2014, Petitioner filed a timely appeal. Petitioner again informed PCRA
counsel that he was not in possession of the trial transcripts and requested PCRA
counsel to obtain the record. On April 24", 2014, the PCRA court ordered petitioner to
file a concise statement of matters complained of on appeal. PCRA counsel requested
an extension of time to file the 1925(b) statement until the transcripts were transcribed.
On June 2™, 2014, PCRA counsel filed the 1925(b) statement, but did not provide the
petitioner with a copy of the record in this matter. On July 22", 2014, the PCRA court
filed an opinion. There was a two (2) year delay in filing the appellant’s brief from the
denial of relief from the PCRA petition filed with the trial court in this matter.




First, due to PCRA counsel's failure to file a timely docketing statement pursuant
to Pa.R.Crim.P., Rule 3517, the appeal was dismissed. PCRA counsel motioned the
Superior Court of Pennsylvania for reconsideration and the Superior Court reinstated
the appeal on July 9™ 2019. Because petitioner had not been informed of the
reinstatement, on July 28", 2014, petitioner filed a pro-se motion requesting counsel be
granted leave to withdraw. As PCRA counsel had filed five (5) separate Amended
petitions to the PCRA without notifying petitioner of the contents. Petitioner had no idea
of what claims were being advanced by PCRA counsel. On August 27", 2014, the
Superior Court entered a per curiam order reménding the matter back to conduct a
Graizier hearing, see: Commonwealth v. Graizier, 713 A.2d 81 (Pa. 1988). The
hearing was held on October 24™, 2014, at which time petitioner expressed to both
PCRA counsel and the court that he was ill prepared to represent his self in the matter.
Petitioner had none of the record except a few filing post-sentence and collateral
motions. Petitioner lacked the ability to draft a competent filing for review by the court.
The court retained PCRA counsel as counsel of record in this matter.

The Superior Court issued a revised briefing schedule, where PCRA counsel
failed to communicate with petitioner after the hearing on October 14", 2014. PCRA
counsel failed to file Appellant's brief on August 19", 2015. The Superior Court once
again remanded the appeal back to the PCRA court to determine whether PCRA
counsel had abandoned the petitioner on appeal subsequent to the remand order of
August 19", 2015, PCRA counsel filed a supplemental Rule 1925(b) on September 16™,
2015. On March 14", 2016 the Superior Court entered a per curiam order directing the
PCRA court to respond within seven (7) days to the August 19", 2015 order to
determine if PCRA counsel had in fact abandoned petitioner on appeal.

On March 21%, 2016, the PCRA court did respond to the August 19", 2015, order
by informing the Superior Court that PCRA counsel was still the attorney of record in the
matter. A new briefing schedule was established. On April 18", 2016, petitioner filed a
pro-se motion informing the court that PCRA counsel had not provided him with the
record in this matter or communicated to petitioner the claims being advanced on
appeal and therefore petitioner requested to proceed pro-se; the Superior Court denied
petitioner's request in a per curiam order issued May 2", 2016. But on June 24", 2016,




when PCRA counsel again failed to file petitioner's brief on briefing due date the

Superior Court for the third time remanded the matter to the PCRA court to determine if
PCRA counsel had abandoned petitioner. On July 25", 2016, petitioner filed for
appointment of new PCRA counsel citing his Sixth Amendment right to due process of
law, and PCRA counsel's failure to provide petitioner with the record or communicate
with the petitioner in any meaningful manner during collateral procéedings.

The Superior Court denied the motion on the grounds that it had relinquished
jurisdiction to the PCRA court by virtue of its June 24™, 2016 per curiam order
remanding the matter to the PCRA court. On August 15", 2016, the PCRA court
informed the Superior Court that PCRA counsel was still the attorney of record in this
matter. It should be noted by this Honorable court that because PCRA counsel was
counsel of record, none of the before said orders were being forwarded to the petitioner,
but rather sent to PCRA counsel who was not communicating properly with petitioner.
As a matter of record PCRA counsel filed a brief with the Superior Court on November
7™, 2016. Petitioner had no idea of what claims were advanced upon appeal. PCRA
counsel presented the following claims for review: (1) that trial counsel was ineffective
for failing to call defense witnesses; (2) trial counsel was ineffective in failing to object
when the public was removed from the courtroom during voir dire; (3) trial counsel was
ineffective in failing to assert petitioner's innocence and argue self-defense; (4) trial
counsel was ineffective by presenting a diminished capacity defense without petitioner's
permission; and (5) trial counsel was ineffective in failing to pursue sufficiently prior
inconsistent statemeﬁts of Tishea Green and to challenge Shanique Hawkins' statement
to police. (See counseled PCRA appeal brief at .5). The court found that all the claims
advanced by PCRA counsel on appeal from the denial of collateral relief were waived
due to procedural default. The Superior Court held that PCRA counsel failed to seek
permission to file a supplemental concise statement of matters complained of on appeal,
Pa.R.A.P. Rule 1925(b)(2). The Superior Court noted that on the three occasions that
the case had been remanded to the PCRA court, PCRA counsel never sought
permission to supplement or amend the original statement of matters, Rule 1925(b) filed
on June 2", 2014. Therefore, because PCRA counsel did not seek permission to
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supplement/amend or file a 1925(b) Nunc Pro Tunc, the claims were procedurally
defaulted for review. (See Appendix D pages 10-14).

The Superior Court affirmed the PCRA courts decision to deny collateral relief,
(see footnote 1). On January 22", 2018, at Commonwealth v. Brown, 460 EAL 2017,
reported 179 A.3d 459 (Pa. Super. 2018) (Appendix D). A timely application for
allowance of appeal was taken to the Supreme Court of Pennsylvania and on January

22", 2018, allowance was denied at; Commonwealth v. Brown, 460 EAL 2017,
reported at 179 A.3d 454 (Pa, 2018) (Appendix F).

On October 1%, 2018, petitioner filed an un-counseled application for Writ of
Habeas Corpus pursuant to 28 U.S.C.A. § 2254, without the benefit of the record,
relying on prior filings of trial counsel on direct appeal and PCRA counsel's filings. On
November 6", 2018, a revised petition was filed with the court in which petitioner
gleaned three (3) claims for review by the Habeas court: 1) trial counsel violated
petitioner's right against self incrimination by improperly conceding petitioner's guilt in
closing arguments; 2) the evidence was insufficient to support a first degree murder
conviction; and 3) trial counsel was ineffective for failing to object to Hawkins' testimony.
Respondent filed a response to petitioner's filings and alleged that all claims were
procedurally defaulted. The Honorable United States Magistrate Judge, Thomas J.
Rueter, found that the state procedural rule constituted adequate and independent
grounds for precluding federal review. Citing, Nara v Frank, 264 F.3d 310 (3". cir 2010)

In the Habeas court Report and Recommendation (hereinafter R&R) filed
December 5", 2019, at 18:4512 (see Appendix G). On December 16", 2019, petitioner
filed an objection to the R&R alleging cause to excuse the procedural defaults of the
claims presented to the Habeas court. On December 27™, 2019, petitioner did file an
amendment to the objection to the R&R. On December 21%t 2021, the Honorable,
Joseph F. Cesson, Jr., judge adopted the R&R issued by the Magistrate judge on
December 5™, 2019, at 2:18-cv-04512, (see Appendix B). Subsequent to the District
court's order denying relief and certificate of appealability, petitioner filed a notice of

1. On multiple occasions in pro-se filings with the court and correspondences with PCRA counsel,
petitioner repeatedly requested copies of the record. This court should note petitioner was never provided
the record in this matter and was forced to file the Writ of Habeas Corpus without the benefit of the record
to prepare the writ, 28 U.S.C.A. § 2254 petition.
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appeal, and application for relief pursuant to Fed.R.Civ.P. Rule 60(b)(6) (Appendix H).
Petitioner filed on October 15", 2021, with the United States Court of Appeal for the
Third Circuit, (Appendix H). The appeal was placed in Abeyance pending disposition of
petitioner's Rule 60(b)(6) motion. The Honorable, Joseph F. Cesson, Jr., United States
District Judge denied relief under Fed.R.Civ.P. 59(e) and no bias exist to consider the
motion pursuant to Fed.R.Civ.P. Rule 60(b)(6) entered on December 21%, 2021, at 2:18-
cv-04512, (see Appendix |). Subsequent to the ruling, a application of appealability was
filed with the United States Court of Appeals for the Third Circuit on April 7, 2022,
presenting two (2) questions for review: 1) is the petitioner entitled to an evidentiary
hearing due to the fact that post-conviction attorney Richard T. Brown failed to file a
corresponding motion seeking permission to supplement previously filed notice of issue
on appeal by filing a Pa.R.A.P. 1925(b) statement Nunc Pro Tunc that had got
petitioner's lacked any meritorious claims, including his claims of ineffective assistance
of trial counsel, Jay S. Gottlieb, making claims without merit? And (2) is the petitioner
entitled to an evidentiary hearing due to the fact the petitioner filed a brief layering
ineffective assistance on trial counsel and PCRA counsel, (see Petitioner's Brief, Doc.
42, filed on June 1%, 2021, page 14 of 103 at case 2:18-cv-04512-JFL).

The United States Court of Appeals for the Third Circuit panel of judges, the
Honorable Krause, Mately, and Phipps, denied certificate of appealability on March 31,
2022, which was filed on April 15", 2022 at C.A. No. 21-2959, (see Appendix A).

Petitioner requested en banc rehearing on April 18", 2022 with the court before a
majority panel of judges which was denied by order of the court on May 17™, 2022, at
C.A. No. 21-2959, (see Appendix E). This instant petition for Writ of Certiorari with this
Honorable Court follows:
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 CONCLUSION

The petition for a writ of certiorari should be granted.
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