No.

In the
Supreme Court of the United States

GEORGE E. MCFARLAND,
Petitioner,
VS.

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

APPENDICES TO PETITION FOR A WRIT OF CERTIORARI

Jared Tyler * James R. Warnot Jr.
TYLER LAW FIRM, PLLC Douglas Tween

P.O. Box 230804 Brenda D. DiLuigi
Houston, TX 77223 Elizabeth M. Raulston
(832) 271-2178 (Tel.) LINKLATERS LLP

1290 Avenue of the Americas
New York, NY 10104
(212) 903-9000 (Tel.)
(212) 903-9100 (Fax)

Counsel for George E. McFarland
* Counsdl of Record

THIS IS A CAPITAL CASE




TABLE OF APPENDICES

Order Appointing Counsel, State of Texas v. McFarland, 262nd District Court of Harris
County, No. 619600 (April 3, 1992)

McFarland v. Davis, United States District Court for the Southern District of Texas, No.
4:05-cv-03916 (April 2, 2019)

McFarland v. Davis, United States Court of Appeals for the Fifth Circuit, No. 19-70011
(July 13, 2020)

McFarland v. Lumpkin, United States Court of Appeals for the Fifth Circuit, No. 19-70011
(Feb. 14, 2022)

McFarland v. Lumpkin, United States Court of Appeals for the Fifth Circuit, No. 19-70011
(March 29, 2022)



APPENDIX

1



] 4:05-cv-'03-916-_\, Document 38-52 Filed on-08/29/19 in Q(SD ‘Prage 16 of 191
4
o J i !?fL/??,v‘v_'

h'r Court Coord%%?l’%o.
T
P99,

- 408954 reloy ZS‘“ \'%" g
causeno._ A9 /127 CHARGE - y.
%fgm

(19 (,00
(-Q —_9% DISTRICT COURT

THE STATE OF TEXAS
OF HARRIS COUNTY, TEXAS.

SOVS,
£ Mt

TO THE HONORABLE JUDGE OF SAID COURT:
-y & 7 /
Now comes Qtoﬁ fGe [, M- /77( ﬁfl(/ defendant in the above styled and

numbered cause, and respectfully P!titions the Court to appoint counsel to represent him in said felony cause and

would show to the Court that he is too poor to employ counsel,

A ,——:)Q.fe,Q/ _(L& S’/é #
“" Defendant
/43/7 Ve ( /

g day of

S to and subscribed before me on this, the
ap13_37. |
By: W}{ /{/I

Uepu‘l‘y ‘Bfstrict Clerk
Hartris County, Texas -

ORDER APPOINTING COUNSEL _
. ,AD 19 ﬂ— it appearing to

On this, the :? day of ,/4@(‘ £ / r
x/c::uicd an affidavit jtating that he is without counsel and is too poor
is/{pointed to represent the above named defendant

the Court that the above named defendant has e .
to employ counsel, it is ordered that the attorney listed below
: 4

in said cal.m:.g
Attorney F I L E “
R KATHERING Ty, =
NR M (PR3 RECORDER'S MEMORANDUM: District Clery, " =
Address Fhis inszument is of poar guaiity =~
and not satisfaciory for chowographic ";J
P recordation; andior alierstions wer g
H‘d"\ \j /\1@1 present at the time Df'iilmir.ﬁ e “
City State Zip "
PV Na 5
Phone m B
P,

122131170
NTRL

BAR #
1t is further ordered that the said cause is set for:
R 19_6 Z at 9:00 AM.

/3 day ot (774
S dayof 20 AN ap. 1922
TS

Pesiding \\

on (hc

Signed this

19-70011.5297



APPENDIX

2



Case 4:05-cv-03916 Document 21 Filed on 04/02/19 in TXSD Page 1 of 20

United-States District Court
Southern District of Texas

UNITED STATES DISTRICT COURT SOUTHERN DisTRICT OF TEXANTERED
April 02, 2019

David J. Bradley, Clerk

George E. McFarland, §
§
Petitioner, §

versus § Civil Action H-05-3916
§
Lorie Davis,’ §
§
Respondent. §

Opinion Denying a Writ of Habeas Corpus

The State of Texas plans to kill George E. McFarland for murdering Kenneth Kwan
during a robbery. McFarland has petitioned for a writ of habeas corpus. Respondent has filed
an answer. McFarland’s petition will be denied. No issue will be certified for appeal.

I. The crime and trial.

In November 1991, Kwan and a security guard, James Powell, returned to Kwan's
grocery store after withdrawing $27,000 from the bank to cash customers’ payroll checks.
Armed men approached them. As Kwan entered the store, gunshots erupted. One man
followed Kwan inside, shot him twice, and took the bag of money.

Four days later, McFarland’s nephew, Craige Burks, called Crime Stoppers and said
that McFarland admitted to committing the Kwan robbery. An eyewitness, Carolyn Bartie,
tentatively identified McFarland in a photographic lineup as one of the gunmen. She made a
stronger identification in a later live lineup.

The State of Texas charged McFarland with capital murder. McFarland hired 72-
year-old John Benn to represent him. Benn had not tried a capital case in two decades. He
had no capital voir dire experience.

1

Lorie Davis is the current director of Texas Department of Criminal Justice, Correctional

Institutions Division. She is automatically substituted as a party. Fed. R. Civ. P. 25(d).
I

19-70011.475



Case 4:05-cv-03916 Document 21 Filed on 04/02/19 in TXSD Page 2 of 20

The trial court “recognized that Mr. Benn — although he was clearly the sole attorney
{McFarland} wanted — was elderly and unprepared to try a capital murder case.” The trial
« court repeatedly asked McFarland if he wished to continue with Benn as lead counsel.
McFarland kept Benn.

‘ Thus, the trial judge “was caught between Scylla and Charybdis. On the one hand,
he could foresee that Mr. Benn might not provide reasonably competent representation, and,
under the Sixth Amendment, a criminal defendant is entitled to competent representation.”

“On the other hand, a criminal defendant also has a Sixth Amendment right to the privately

retained counsel of his choice, and a trial judge may not unilaterally remove a defendant’s
3

retained attorney without extraordinarily good cause.”

The trial judge “did his best to satisfy both of these constitutional requirements: he
appointed an experienced and competent co-counsel | Sanford Melamed] to assist Mr. Benn
and take over as necessary.”* Melamed was not a novice. In his fourteen years of practice he
had been counsel in over 600 felony cases and taken around thirty to trial. Also, he had never
represented a capital defendant.

Melamed was not accepted as part of the defense team. McFarland did not consent
to Melamed’s appointment. Benn refused to coordinate with Melamed on trial strategy.
Melamed raised his concerns about Benn with the trial judge. The trial judge gave Melamed
two charges: Melamed would follow Benn's lead in trial preparation, but Melamed was also
to assume that Benn would do nothing. The trial court directed Melamed to be ready to try
the case himself.

The guilt-innocence and penalty phases lasted five days. Benn slept during trial.
According to Melamed, Benn was conscious during most of jury selection but often slept
during trial questioning. The bailiff initially nudged Benn’s chair to rouse him but soon gave
up. Benn’s sleeping was obvious to the entire courtroom.

No one disputes that only two witnesses linked McFarland to the murder: (1) Craige
Burks’ testimony that McFarland admitted to participating in the robbery-murder, and (2)
eyewitness Carolyn Elizabeth Bartie’s identification. The prosecution’s closing argument
emphasized that Craige Burks’ and Bartie’s testimony were “the critical part of the State’s
evidence in this case.”” No forensic evidence, surveillance footage, co-conspirator testimony,
or other traditional inculpatory category of evidence existed that could connect McFarland to
the offense.

Ex parte McFarland, 163 SW.3d 743, 759-60 (Tex. Crim. App. 2005).

’ Id.
! Id.
’ Tr. Vol. 17 at 48.

19-70011.476
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Melamed cross-examined all but three of the State’s witnesses. The defense did not
call any guilt-innocence witnesses. The jury instructions allowed for McFarland’s conviction
as the shooter or as a party to the murder.

The jury convicted McFarland of capital murder.

A capital defendant’s sentence is decided by the jury’s answers to special issue
questions in a separate punishment hearing. The State presented penalty phase testimony
showing that McFarland had committed several offenses, including other armed robberies.
McFarland’s commission of an armed robbery involving Wal-Mart employees returning from
the bank was remarkably similar to the Kwan robbery.

The defense only called three witnesses in the punishment phase — a prison guard,
McFarland’s wife, and 2 former employer. The defense’s punishment case lasted fifteen
minutes. McFarland was sentenced to death.

Newly appointed appellate counsel moved for a new trial, based in part on the
ineffective assistance of McFarland’s trial attorneys. Benn and Melamed testified at a hearing
on the motion. Benn confessed to sleeping and explained that “reading the state’s case and
briefing a few points of law on evidence” was sufficient trial preparation.” Melamed outlined
efforts he had made before trial and conceded some things he could have done better.
Melamed said that he had been ready to try the case without Benn’s assistance.

2. Appeal and collateral attack.

McFarland unsuccessfully challenged his conviction and sentence by direct appeal to
the court of criminal appeals. He raised several issues, including an ineffective-assistance
claim based on Benn’s sleeping. The court of criminal appeals affirmed his conviction and
sentence.’

In 1997, McFarland filed a state application for habeas corpus relief. Among other
issues, McFarland renewed his ineffective-assistance-of-counsel claim. The state habeas court
held an evidentiary hearing in which Melamed provided detailed testimony about the trial
defense. The state habeas court entered proposed findings of fact and conclusions of law
recommending that the appellate court deny relief.

The court of criminal appeals adopted most of the lower court’s recommendations.
Because the Fifth Circuit Court of Appeals had recently decided a case finding that a sleeping

lawyer may constitute the constructive denial of counsel,’ the court of criminal appeals set

° Tr. Vol. 22 at 58.
g McFarland v. State, 928 SW.2d 482 (Tex. Crim. App. 1996).
: Burdine v. Jobnson, 262 F.3d 336 (2001) (en banc).

3
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McFarland’s appeal for submission to reconsider the ineffective-assistance claim. The court
of criminal appeals denied habeas relief.’

3 The federal petition.
After exhausting state remedies, McFarland now seeks a federal writ of habeas corpus.
He raises six claims:

A. Benn’s sleeping actually and presumptively denied McFarland legal
representation.

Both attorneys performed below constitutional standards resulting in
actual prejudice.

The prosecution withheld evidence.

McFarland should have had an attorney at a police lineup.

The trial court should have given different jury instructions.

The prosecution should have been required to prove beyond a
reasonable doubt the unadjudicated offenses at the punishment phase.

=

mmgn

4. The role of the court.

The writ of habeas corpus is an exceptional writ. Since before the Constitution in
1789, the writ has protected individuals from wrongful punishment. The writ allows
individuals to challenge their custody on the grounds that their conviction and sentence
violate federal law sufficient to be a gross miscarriage of justice.

Federal courts and Congress “adjust the scope of the writ in accordance with equitable
and prudential considerations.”™ Principles of comity, finality, and federalism demand that
federal courts defer to state court judgments. Congress enacted the Anti-Terrorism and
Effective Death Penalty Act of 1996 to support the State’s interest in the integrity of criminal
judgments. AEDPA limits what a federal court may consider and how it reviews a state court
decision.

AEDPA gives state courts the first opportunity to correct constitutional violations,
and prevents federal courts from granting the writ on the basis of claims, arguments, and
evidence presented for the first time in a federal petition. Federal courts focus on “what a
state court knew and did].}""

AEDPA requires significant federal deference when the state courts decide the merits
of an inmate’s constitutional arguments. An inmate may only secure relief after showing that
the state court’s rejection of his claim was either “contrary to, or involved an unreasonable

’ Ex parte McFarland, 163 SW.3d 743 (Tex. Crim. App. 2005).
° Danforth v. Minnesota, 552 U.S. 264, 279 (2008).
Cullen v. Pinbolster, 563 U.S. 170, 182 (2011).

4
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application of, clearly established Federal law, as determined by the Supreme Court of the
United States.”™ A decision is contrary to Supreme Court law when “it applies a rule that
contradicts the governing law set forth in {Supreme Court] cases, or if it confronts a set of
facts that is materially indistinguishable from a decision of [ that] Court but reaches a different
result.””

An unreasonable application of Supreme Court precedent is different from an
incorrect one. AEDPA does not permit federal habeas relief for an erroneous decision, but
only one that is objectively unreasonable. “[Flocus{ing] on what a state court knew and
did,”** an inmate must show that the state ruling “was so lacking in justification that there
was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.”” This deference confines habeas relief to “extreme malfunctions

116 <«

in the state criminal justice systems. If this standard is difficult to meet, that is because it
J Y
was meant to be.”"”

McFarland has not met the AEDPA standard for granting the writ.

5. Constitutional standards for legal representation.

McFarland complains that his attorneys provided constitutionally ineffective
assistance. Two standards govern claims of constitutionally deficient criminal representation.
In cases when counsel’s assistance was equivalent to having no attorney, prejudice is
presumed under United States v. Cronic.” In most cases, however, a petitioner must show
both deficient performance and actual prejudice under Strickland v. Washington.”

In claim one, McFarland says that Benn’s sleeping, combined with Melamed’s
inexperience and lack of preparation, deprived him of representation under Cronic. In claim
two, McFarland argues under Strickland that his attorneys provided deficient performance
that prejudiced the defense.

6. Cronic.
McFatland says Benn’s sleeping denied him legal representation. While the trial
transcript does not show when Benn dozed, no one disputes that Benn's sleeping was

" 28 US.C. § 2254(d) (1) (emphasis added).

Brown v. Payton, 544 U.S. 133, 141 (2005).

N Pinbolster, 563 U.S. at 182.

White v. Woodall, 572 U.S. 415, 420 (2014) (quotation omitted); seec also Berghuis v.
Thompkins, 560 U.S. 370, 380 (2010); Williams v. Taylor, 529 U.S. 362, 413 (2000).

° Greene v. Fisher, 565 U.S. 34, 38 (2011).

v Richter, 562 U.S. at 102.

N 466 U.S. 648 (1984).

® 466 U.S. 668 (1984).

19-70011.479



Case 4:05-cv-03916 Document 21 Filed on 04/02/19 in TXSD Page 6 of 20

pronounced, obvious, and frequent. Drawing comparison to Burdine v. Jobnson,” the
infamous “sleeping lawyer” case, McFarland contends that having a napping attorney was like
having no attorney at all.

The Constitution’s guarantee of an effective attorney presumes one who is awake.
Sleeping-lawyer claims may fall under Cronic. The court of criminal appeals, however, found
that, Cronic did not apply because “Mr. Benn was not [McFarland’s] sole attorney.”™
The court of criminal appeals’ decision was not unreasonable. There is no “per se

rule that any dozing by defense counsel during trial merits a presumption of prejudice,””

AT S B

particularly when more than one attorney represents a defendant. Melamed'’s active presence
in the courtroom removes this case from the strict confines of Cronic jurisprudence.

McFarland describes Melamed as an attorney so inexperienced, inept, and inattentive
that he was not of greater legal assistance than a sleeping co-counsel. The court’s
independent review of the record reveals that McFarland was not without counsel. Melamed
prepared for trial. Melamed formed defense strategy, was familiar with the prosecution’s
theory, and was ready to try the case. Melamed was active in the courtroom and defended
his client. Melamed said he was prepared to try the case himself.” Melamed was an active
presence in the courtroom, even while Benn apparently slept.

The court does not approve of a sleeping lawyer. This is unacceptable by an attorney
in any case, and particularly in a case of this magnitude. The question before the court is
whether the court of criminal appeals unreasonably applied federal constitutional law. It did
not. McFarland was never completely without counsel. The court’s strong disapproval of

Benn’s sleeping is not a reason to grant the writ. The court of criminal appeals’ decision that
Melamed’s representation removed this case from Cronic’s presumption of prejudice was not

unreasonable under AEDPA.

¢ 7. Strickland.
} In his second claim, McFarland argues that he can show deficient performance and
resulting prejudice under Strickland. A criminal defendant’s Sixth Amendment rights are

“denied when a defense attorney’s performance falls below an objective standard of

24

reasonableness and thereby prejudices the defense.”™ Strickland presumes that counsel

* 262 F.3d 336 (2001) (en banc).
* McFarland, 163 S.W.3d at 753.
“ Burdine, 262 F.3d at 349; see also Hall v. Thaler, s04 F. App’x 269, 277-78 (sth Cir. 2012)
(“The court correctly held that Hall is not owed a presumption of prejudice as was found in Burdine.
.. because Hall was represented at trial by two attorneys.”).
s Tr. Vol. 22 at 53.
Yarborough v. Gentry, 540 U.S. 1, 3 (2003); see also Rompilla v. Beard, 545 US. 374, 387
(2005); Wiggins v. Smith, 539 U.S. 510, 520 (2003).

6

24

19-70011.480



Case 4:05-cv-03916 Document 21 Filed on 04/02/19 in TXSD Page 7 of 20

: performed competently and used strategic judgment in all decisions. A court not only gives
counsel the benefit of the doubt, but “affirmatively entertain{s] the range of possible reasons

[he} may have had for proceeding as [he] did.””

A petitioner must also show actual prejudice, meaning that absent counsel’s error

there is a reasonable probability that the result of the proceedings would have been different.

Before turning to McFarland’s claim, the court reiterates that its role is not to enforce
the best practices of the legal profession much less an ideal trial. There is a difference between
the standards attorneys should strive to achieve and the circumstances under which AEPDA
permits a federal court to grant the habeas writ. On federal habeas review, ineffective-
assistance claims overlap with AEDPA’s “highly deferential” standards.” Strickland itself
“strongly presume{s}” that counsel has “rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.”” AEDPA
compounds that deference and supplies a “doubly deferential judicial review” of a state court’s

denial of a Strickland claim.”* In such cases, the “pivotal question” for this court is not
“whether defense counsel’s performance fell below Strickland’s standard”; it is “whether the

129

: state court’s application of the Strickland standard was unreasonable.

McFarland bases his Strickland claim generally on Benn'’s sleeping and specifically on
both attorneys’ inadequate pretrial investigation, deficient trial performance, and laxity in
preparing for the penalty phase.

A. Benn’s sleeping.

Benn's sleeping, while appalling, alone does not require relief under Strickland. Like
the state courts, this court will not “condone Benn'’s behavior.””* But while Benn apparently
slept, Melamed cross-examined witnesses, formulated defensive strategy, and otherwise
protected McFarland’s interests. This court must look to specific actions and inactions of

the defense team and their impact on the trial.

B. Investigation and pre-trial preparation.
McFarland raises specific complaints about trial counsel’s pre-trial preparation. Trial
counsel has a duty to make a reasonable investigation. Courts review what counsel did to
prepare, what evidence counsel accumulated, what else counsel knew, and what else counsel

N Pinbolster, 563 U.S. at 1g6.

. Richter, 562 U.S. at 105.

Burt v. Titlow, 571 U.S. 12, 17 (2013) (quotation omitted).
Knowles v. Mirzayance, 556 U.S. 111, 123 (2009).

Richter, 562 U.S. at 101, 105.

* McFarland, 928 S.W.2d at 505.

27

28

29
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should have investigated.”” An inmate must show what his attorneys failed to find and how
it would have changed the outcome.

McFarland says that trial counsel did not interview the State’s witnesses, particularly
Craige Burks and Carolyn Bartie; investigate the other men Craige Burks had implicated in
the robbery; interview Walter Burks, McFarland’s uncle who testified before the grand jury;
find other witnesses; and investigate the unadjudicated offenses the State presented in the
penalty phase. Some of these allegations overlap with McFarland’s allegations about counsel’s
trial performance and will be discussed together.

McFarland catalogues many errors by trial counsel which he did not support with
facts in state court. AEPDA limits federal review to those issues McFarland has raised in
state court and supported with evidence. For example, McFarland claims that counsel should
have interviewed Walter Burks and called him as a witness. McFarland’s federal pleadings
include an affidavit from Walter Burks. McFarland did not present that affidavit in state
court. McFarland also claims that trial counsel should have interviewed other men who
allegedly helped in the Kwan robbery without showing the state court what information they
might have furnished. This court may only consider the factual record that was before the
state court in determining the reasonableness of that court’s findings and conclusions.”

The court of criminal appeals rejected McFarland’s challenge to counsel’s
investigation both on direct appeal and on state habeas review. The court of criminal appeals
found that Melamed made the strategic decision not to interview the State’s trial witnesses
because “he believed it would not have been a good expenditure of investigator’s fees, and he
viewed prosecution witnesses as being generally unwilling to voluntarily {sic} cooperate with
defense counsel.”” McFarland claims that trial counsel should have investigated other
witnesses. McFarland gave Melamed a list of witnesses to call, but he could not find them.
Melamed proposed calling other witnesses, including Walter Burks, but McFarland “rejected
all of these suggestions.” Melamed testified in the evidentiary hearing that he personally
visited the crime scene and also “had his investigator visit the crime scene, canvass nearby
locations in an attempt to find other eyewitnesses, photograph the crime scene, construct a
scene diagram, and review the ballistics report and offense reports with him.”* The court of
criminal appeals reviewed the penalty phase testimony and found no reason to believe that
the defense had not familiarized themselves with the information that witnesses would

provicle.36

31

See Neal v. Puckett, 286 F.3d 230, 237 (5th Cir. 2002).
* Pinbolster, 563 U.S. at 182.

B McFarland, 163 S.W.3d at 754 (quotations omitted).
* McFarland, 163 SW.3d at 755.

¥ Id.

3¢ McFarland, 928 SSW.2d at 502.

19-70011.482
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With that investigation and those decisions, the court of criminal appeals found that
the attorneys developed a “a two-pronged defense trial strategy”: “(1) that the person who
committed the murder ‘committed, at most, felony murder rather than capital murder’; and
(2) that the evidence was insufficient to prove, beyond a reasonable doubt, that [McFarland}
was present and committed the offense.””

The court of criminal appeals’ rejection of McFarland’s inadequate-preparation
argument was not unreasonable. Melamed testified in both the motion for new trial hearing
and state habeas evidentiary hearing. He detailed the defense’s efforts to prepare for trial.
The defense filed many motions, tried to exclude evidence, hired an investigator, and
researched legal issues. While certainly not as comprehensive as it could have been, trial
counsel made an investigation into the facts and circumstances of the crime. Ttial counsel
tried to contact witnesses. Melamed and McFarland agreed not to call others. McFarland
was at times unhelpful and obstructionist. Counsel’s efforts were not perfect, but the
Constitution does not guarantee perfect representation. The court of criminal appeals did
not unreasonably apply federal law in finding no constitutional error in the pre-trial

investigation and preparation.

C. Performance at trial.
McFarland claims that trial counsel ineffectively cross-examined Carolyn Bartie and
Craige Burks.* McFarland also says that Benn’s punishment-phase argument bolstered the

State’s case against him.

(1) Bartie.

Bartie witnessed the crime from her car. Bartie initially told police: “[i]t all happened
so fast that [ don’t think I would be able to identify either of the guys who robbed the store.
I could try, but I'm not sure.”® She provided the police an initial description of the men.
Bartie made a “strong tentative” identification of McFarland in a photographic array. She

later identified him with even more certainty in a live lineup.

Melamed tried to exclude Bartie’s identification in a pre-trial suppression hearing. He
argued that Bartie’s identification was unreliable because she did not have enough time to
observe McFarland at the crime and there were suggestive factors in the photographic array
and lineup.

37

McFarland, 163 S.W.3d at 755; State Habeas Record at 721-22.

For the first time in his federal petition, McFarland also alleges ineffectiveness for failing to
challenge evidence concerning a Chevrolet Suburban found near the crime and the Crime Stoppers
report. The court will not address arguments made for the first time on federal review.

» Dke. 1, Exhibit 2.

38
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Bartie testified in her direct testimony that she recognized McFarland’s face.”® She
had no doubt in her mind that McFarland was the man who shot Kwan. It does not appear
that her identification was based at all on McFarland’s stature or build. She recognized his
face.

Benn cross-examined Bartie at trial. If Benn slept during her direct examination, it is
not in the record. Melamed later described Benn’s cross-examination as “rather cursory.”
McFarland says that Benn should have highlighted differences between her initial description
and McFarland’s appearance at trial. He also could have emphasized inconsistences between
her account and that of other witnesses.

Benn, however, made other strategic choices about how to challenge her testimony.
He brought out that Bartie initially said that she was not sure she could make an
identification.” He also questioned her ability to recognize McFarland in the photographic
array a month after the crime and at the lineup weeks after that. Benn’s questioning allowed
his closing argument to emphasize Bartie’s initial concerns about identification. Benn told
jurors it was not likely that her memory improved in the weeks before she identified
McFarland in a live lineup.”

On both direct appeal and habeas review, McFarland claimed that Benn should have
impeached Bartie’s trial testimony with her eatlier statements.* McFarland argued on direct
appeal that Benn should have pointed out that Bartie was more sure of the identification at
trial than she had been in the photographic array. The court of criminal appeals found no
significant differences in Bartie’s testimony because she “did identify [McFarland] in the
photo spread and signed the back of the photo denoting such.”” Also, the court of criminal
appeals found that it was “acceptable trial strategy not to risk reinforcing the fact that, even if
she was unsure of the photo, that she was absolutely sure that [McFarland} was the
perpetrator after the live lineup.”*

On state habeas review, McFarland argued that Benn should have confronted Bartie
with differences between her account and that of eyewitness James Powell. Also, McFarland
argued that Benn should have pointed out differences between her initial description of

® Tr. Vol. 16 at 258.

* State Habeas Evidentiary Hearing at 81.

“ Tr. Vol. 16 at 261-64.

® Tr. Vol. 17 at 28-89.

" McFarland said that Benn should have pointed out differences in Bartie’s story including
what kind of shirt McFarland had been wearing and whether she saw him fire a gun. The Court of
Criminal Appeals found that McFarland misconstrued the record and that there was no difference in
Bartie’s testimony. McFarland, 928 S.W.2d at 506.

» McFarland, 928 SW.2d at 506.

* Id.

I0
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McFarland and his appearance at the time of trial, primarily in his skin color, height, and
weight.¥

The state district court found that “Bartie identified [McFarland} in both a
photospread and a live lineup; therefore, it would have been reasonable trial strategy not to

48

risk reinforcing Bartie’s absolute identification of {him] in the lineup.”* In denying this
claim, the court of criminal appeals emphasized that cross-examination is “inherently risky”
and “[i]t is frequently a sound trial strategy not to attack a sympathetic eyewitness without
very strong impeachment” because it may otherwise “risk{} reinforcing the eyewitness’
previous identification of the defendant as the assailant.”™ The court of criminal appeals
further stated that “cross-examination is an art, not a science, and it cannot be adequately
judged in hindsight.””

McFarland makes the same arguments in his federal petition. The state habeas
court’s conclusions on direct review and on habeas review were not unreasonable. This
court’s independent review of the record reveals that Benn’s cross-examination of Bartie was
based on sound strategic choices and was not constitutionally defective. Benn asked Bartie
about her initial skepticism in making an identification but could not shake Bartie from her
insistence that she recognized McFarland’s face. Perhaps Benn could have identified other
inconsistencies or differences in her identification but would have done so at the expense of
emphasizing her firm resolve that she recognized McFarland.

Benn also did not ask Bartie about differences between her account and Powell’s. For
instance, Bartie said that one of the assailants had their arm around Powell. Powell said that
no one touched him. Their testimony also differed on whether the shooter was the man seen
holding the bag of leaves. The record does not suggest that asking Bartie any questions about
those differences would have resulted in different testimony, but instead could have reinforced
her credibility.

Counsel left alone those witnesses whose testimony comported with their theories.
Defense counsel’s cross-examination of Bartie pointed out problems with her identification
without risking additionally reinforcing her account. This approach allowed Benn to
highlight Bartie’s uncertainty after the offense and emphasize that there was no reason to
believe her memory would improve. Melamed focused his closing argument on how
differences between Bartie and Powell's accounts weakened the credibility of her

v Bartie initially described the assailant as being about 5°7"and 140 pounds. McFarland claims

he was 6’2" and 200 pounds at the time of trial. To corroborate Powell’s initial statement to the
police, the prosecution emphasized that McFarland was 6'1%” tall. Tr. Vol. 17 at 23. McFarland
also claims that his skin tone is not the “medium brown” color she described in her police statement.
® State Habeas Record at 725.

® McFarland, 163 SSW.3d at 756.

* Id.

ITr
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identification. With that record, the state court’s rejection of any challenge to the cross-
examination of Bartie was not unreasonable under AEDPA.

(2) Craige Burks.

McFarland also faults counsel’s cross-examination of Craige Burks. Four days after
the offense, Craige Burks contacted Crime Stoppers to report that McFarland said he was
involved in the Kwan robbery-murder. At trial, Craige Burks testified that on the day of the
Kwan murder McFarland took him, his uncle Walter Burks, and his brother Cedric for a ride
in a new car. McFarland told the group that he “robbed the Chinese guy. He pulled a pistol
on a security guard and shot the dude, the Chinese guy.””" McFarland said that they stole
$50,000. Craige Burks said that McFarland made contradictory statements and also said that
Albert Harris fired shots.

On state habeas review, McFarland argued that trial counsel should have pointed out
differences in Craige Burk’s testimony before the grand jury, such as that McFarland admitted
to the robbery at a family member’s house, not in a car. Also, McFarland relied upon an
undated post-trial affidavit purportedly signed by Craige Burks contradicting much of his trial
testimony.

The court of criminal appeals found no deficient performance or prejudice in
Melamed’s cross-examination of Burks. The court of criminal appeals found that differences
between the grand jury and trial stories would not have mattered much but would result in

52

“impeachment on a relatively minor issue.”” Also, nothing indicated that Craige Burks
would have told anyone the version of events in his affidavit before he testified at trial. The
affidavit was obviously prepared many years after trial.

The court of criminal appeals decision was reasonable under AEDPA. Melamed
zealously questioned Burks. Melamed’s aggressive cross-examination revealed that Craige
Burks received $9o0 from Crime Stoppers for his information. Melamed asked Craige Burks
about his admission to a mental institution and otherwise questioned his mental state.
Counsel explored Craige Burks’ criminal history, and he admitted on cross that he made a
deal with the State that resulted in a reduced charge in an aggravated robbery prosecution.
Melamed had Craige Burks acknowledge that the police never arrested the other men that
McFarland had implicated in the crime.

Melamed’s cross-examination allowed the defense to discount his testimony during
closing arguments because he was a convict, car thief, and liar who turned in his uncle for
money and testified against him for a reduced sentence. Even if Melamed missed
opportunities to undercut Craige Burks’ testimony on minor points, the court of criminal

51

Tr. Vol. 15 at 131-32.
> McFarland, 163 S.W.3d at 756.
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appeals was not unreasonable to find no deficient performance or actual prejudice in the cross-

examination.

(3) Closing argument.

McFarland complains about Benn’s closing remarks during the penalty phase. As
part of his brief closing argument, Benn told jurors that “[i}f we could exchange George’s life
for his [Mr. Kwan’s}], I would say alright, but killing one man is not going to bring back the
life of another man. Eye for an eye, a tooth for a tooth went out of civilized religion a long
time ago.”” McFarland complains that Benn essentially conceded his guilt and minimized
the effect of mitigating evidence.

The court of criminal appeals was skeptical of calling Benn’s language a concession of
guilt because it “merely accepted what the jury had already decided.” Benn made that
statement in the penalty phase, after the jury found McFarland guilty. The court of criminal
appeals was correct in finding that Benn’s words did not admit that his client killed Kwan.
Instead of minimizing mitigating evidence, Benn’s language discouraged jurors from
automatically voting for death. Nothing in the record suggests that McFarland disapproved
of this approach.

Because attorneys have great latitude in making closing arguments, the court of
criminal appeals’ rejection of his claim was not unreasonable. Also, McFarland had not shown

that the jury would have decided differently if Benn had argued differently.

D. Investigation and presentation of penalty evidence.

McFarland complains that trial counsel did not do anything to prepare for the penalty
phase. The defense case at punishment lasted fifteen minutes. Melamed explained in the
state evidentiary hearing that Benn took responsibility for preparing for the penalty phase.
There is no evidence of what Benn did, however. Melamed did ask McFarland about his life
and discussed potential punishment-phase witnesses. The record, however, does not suggest
that the trial attorneys interviewed family members, employed an investigator to gather
mitigating evidence, or otherwise developed a punishment case. McFarland says that trial
counsel should have called more mitigation witnesses and investigated the unadjudicated

offenses presented by the State.

> Tr. Vol. 20 at 26.
* McFarland, 163 SW.3d at 758.
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(x)  Mitigating evidence.

An attorney has an affirmative duty to investigate mitigating evidence; > however, an
inmate cannot merely allege that his attorney should have called more or different witnesses.
He must name the witnesses, identify what they would have said, and show that it would
have been helpful.”* The court of criminal appeals found that, “[dJespite his writ allegation
that counsel should have called any number of witnesses, including family members,
[McFarland} names only one potential mitigating witness: Richard Frankoff.””

Frankoff represented McFarland in other criminal charges. In the motion-for-new-
trial hearing, Melamed said that McFarland himself did not want Frankoff to testify. The
court of criminal appeals found no error because counsel honored that decision.”

On state habeas review, Frankoff supplied an affidavit saying that McFarland was
“friendly and agreeable” and not a “violent man.”” This was hardly weighty evidence.
Melamed testified in the evidentiary hearing that he spoke with Frankoff and made the
strategic decision not to call him as a witness.”

The court of criminal appeals found that McFarland’s “attorneys might well have
made a wise strategic decision in not calling” Frankoff because he had defended McFarland
in a violent robbery “which was essentially a mirror image of this case.” “Given the potential
hazards involved,” and the fact that McFarland “himself specifically requested that Mr.
Frankoff not be called to testify,” the court of criminal appeals found no error in counsel’s
“strategic decision.””

Even though McFarland’s lawyers could have done a better mitigation investigation,
McFarland has not shown that he merits federal habeas relief. McFarland’s attorneys should
have engaged in a robust investigation into possible mitigating circumstances. They only
called three witnesses. But McFarland has not shown that a meaningful mitigation
investigation would have resulted in helpful testimony. McFarland would know of mitigating
evidence and supplied none. McFarland has only identified one witness who trial counsel
failed to call. The court of criminal appeals was not unreasonable to find no error in counsel
honoring their client’s wish not to call Frankoff, especially when his testimony could have
proved detrimental to the defense. Itis only speculation that additional witnesses would have
had testimony that would have resulted in a stronger case for a life sentence. McFarland has

Wiggins v. Smith, 539 U.S. 510, 534 (2003).

Gregory v. Thaler, 601 F.3d 347, 352 (5th Cir. 2010).
7 McFarland, 163 SW. 3d at 757.

* McFarland, 928 SSW.2d at 501.

State Habeas Record at 160.

State Habeas Record at 720.

o McFarland, 163 SW.3d at 757.

Id. at 757-58.
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not specified what other mitigating evidence counsel should have been aware of, but did not
investigate, which would have made a difference at trial. The court of criminal appeals,
therefore, was not unreasonable in its decision regarding trial counsel’s handling of mitigation
evidence.

(2) Other crimes.

McFarland says his trial attorneys should have challenged the State’s evidence that he
committed other crimes, including the Wal-Mart robbery. McFarland focused his motion
for a new trial on this claim. He only briefly mentioned the allegation on state habeas review
without developing its substance. The testimony in the motion for a new trial was not
conclusive. McFarland and his wife said that they told the attorneys that other men had
committed the Wal-Mart robbery. McFarland’s co-defendant in the Wal-Mart robbery
testified that “the word on the street was that” other men committed the crime.” One of
those men testified that he had been in a lineup for the robbery, but no one had identified
him.

The testimony in the motion for a new trial did nothing to disprove McFarland’s
commission of the Wal-Mart robbery. While a zealous attorney would have investigated the
circumstances of the crime, the motion for a new trial resulted in unverified rumors and
trifling testimony that would not have made any difference at trial. McFarland has not
brought forth any evidence or testimony that a reasonable attorney could have used to
counter the prosecution’s evidence that he had committed violent crimes. McFarland has not

shown Strickland error regarding counsel’s investigation of unadjudicated offenses.

E. Prejudice.

An inmate must show both deficient performance and actual prejudice. Under
Strickland, a “defendant must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different.”*
The court of criminal appeals identified Strickland as the governing law and applied it to the
facts of McFarland’s case in two separate published opinions. The court of criminal appeals
reasonably applied federal law.

Trial counsel did not face an indefensible prosecution. Trial counsel knew that
testimony from two witnesses supported the charges against McFarland. Trial counsel made
some effort to challenge those witnesses. McFarland was not helpful in identifying witnesses.
Greater efforts by counsel may have questioned McFarland’s role as the shooter and his

presence at the murder. But both Benn and Melamed made some effort in their closing

o Tr. Vol. 22 at 8.
64 466 U.S. at 694; see also Wiggins, 539 U.S. at 134.
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arguments to point out differences in the eyewitness recollection of the robbery.” The

testimony still allowed for McFarland’s conviction as a party to the offense. Trial counsel

challenged eyewitness testimony, but the jury chose to believe otherwise. McFarland also

only speculates that investigation and additional cross-examination would have resulted in
testimony that would have convinced jurors to decide his guilt differently.

This is not a case where the trial court ignored a defendant’s constitutional rights.

The prosecution engaged in no misconduct. While not perfect, the attorneys made efforts

to defend McFarland. Viewing the evidence and McFarland’s choices in trial, McFarland has
not shown that a different strategy would have ended in a different result.

[t is regrettable that Benn slept through trial. That does not change the fact that the

court of criminal appeals did not misapply the law. The court of criminal appeals conclusions
on direct appeal and habeas review were not unreasonable under AEDPA.

8. Suppression of evidence.

McFarland’s third habeas claim argues that the prosecution suppressed exculpatory
evidence in violation of Brady v. Maryland.” Specifically, McFarland argues that the
prosecution withheld: (1) information about Craige Burks’ credibility; (2) Crime Stoppers
reports about Craige Burks’ phone call; and (3) Walter Burks’ grand jury testimony.
McFarland also argues that the existence of that Brady material showed that the prosecution
presented false evidence at trial.

Three essential elements compose a valid Brady claim: “The evidence must be
favorable to the accused, either because it is exculpatory, or because it is impeaching; that
evidence must have been suppressed by the State, either willfully or inadvertently; and
prejudice must have ensued.” Courts often add a fourth requirement: “nondiscovery of the

allegedly favorable evidence was not the result of a lack of due diligence.”"8

A. Suppression of evidence in the state babeas proceedings.
McFarland was convicted in 19g92. Since then, Craige Burks has sworn affidavits both
recanting and reaffirming his trial testimony.” McFarland conjectures that Craige Burks’

65

Tr. Vol. 17 at 26-27, 35-38.

© 373 US.83 (1963).

7 Banks v. Dretke, 540 U.S. 558, 691 (2004) (quotation omitted).

United States v. Walters, 351 F.3d 159, 169 (sth Cir. 2003).

In 1997, Craige Burks recanted his trial testimony in an affidavit. During state habeas review,
the State submitted affidavits dated February 11, 2003, and April 28, 2003, in which Craige Burks
reaffirmed his trial testimony. His 2003 affidavits explain that he signed the 1997 affidavit at the

urging of family members and others claiming to be McFarland’s lawyers, who met with him several
16
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volatility means that the State coerced his trial testimony. There is no evidence of this. This
claim lacks merit.

B. Crime Stoppers records.

Craige Burks contacted Crime Stoppers with information about the Kwan murder.
The custodian of records for Crime Stoppers testified before trial that no recording was made
of Craige Burks’ phone call and that handwritten notes of his phone call were destroyed in
the normal course of business.”

Craige Burks, however, said in a 1997 affidavit that he never called Crime Stoppers.
He later recanted the statements in that affidavit. McFarland alleges that Craige Burks never
actually contacted Crime Stoppers and that no report was ever made. McFarland says that, if
the report never existed, the State fabricated testimony about that report. Even if a report had
been made, he claims that the prosecution should not have allowed its destruction.

McFarland’s attorneys at trial asked Craige Burkes about the report. Melamed asked
him about receiving $go0 for calling Crime Stoppers. The state habeas court found that
McFarland “failfed} to show that the state improperly withheld such evidence or that such
evidence would have been favorable to [McFarland’s] defense or would have affected the
outcome of the primary case.”” Other than Craige Burks’ recanted 1997 affidavit, nothing
in the record casts doubt on his trial testimony about him making a report. Craige Burks was
always available to McFarland. McFarland could ask about the circumstances and content of
his Crime Stoppers telephone call.

The destruction of records relating to his phone call do not amount to a Brady
violation. Lost or destroyed evidence only results in a Brady violation when it possesses “an
exculpatory value that was apparent before the evidence was destroyed” and is of “such a
nature that the defendant would be unable to obtain comparable evidence by other reasonably
available means.”” McFarland’s speculation that no report ever existed, or that destruction
of records relating to it violated the Constitution, cannot command federal habeas relief. The
state court’s rejection of this claim was not unreasonable under AEDPA.

C. Walter Burks’ grand Jury testimony.
McFarland contends that the prosecution failed to turn over a transcript of his
brother-in-law Walter Burks’ grand jury testimony, which he could have used to impeach

times and paid him some money. Craige Burks said that he never read the 1997 affidavit and never
recanted his trial testimony to anyone.
7 Tr. Vol. 2 at 118-21.
7 State Habeas Record at 748.
California v. Trombeuta, 467 U S. 479, 489 (1984).
17
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Craige Burks’ trial testimony. Melamed claimed in his state habeas affidavit that he did “not
recall” seeing Craige or Walter Burks’ grand jury testimony. His trial notes include
information from Craige Burks’ grand jury testimony, implying that he had access to Walter
Burks’ testimony. There is no evidence that the State withheld this evidence. A valid Brady
claim requires more than speculation about suppression.” The state habeas court’s rejection
of this claim was not unreasonable.

9. The lineup.

McFarland complains that his Sixth Amendment right to counsel was violated
because he did not have an attorney present when Bartie identified him in a police lineup. A
Harris County judge issued a warrant for McFarland’s arrest on January 2, 1992. The police
arrested him the next day. He then appeared in a police lineup, but did not have an attorney
present. McFarland signed a form waiving counsel and consenting to the lineup.”* McFarland
disputes that fact. The State filed a complaint against him on January 4, and he was indicted
on March 27, 1992.

McFarland contends that he had a right to an attorney because the prosecution began
adversarial proceedings against him before the lineup. McFarland’s argument hinges on the
use of the words “complaint” and “accused” in the warrant. McFarland says that the warrant
bears indicia of starting judicial proceedings against him, triggering his right to counsel.

The court of criminal appeals denied this claim because the right to counsel had not
attached. The State had not yet filed a criminal complaint, taken him before a judge, or even
actually identified McFarland as having been involved in the crime.

The state court decision was not unreasonable. The right to an attorney is not
triggered by an arrest warrant alone.”” The right to counsel attaches when “adversary judicial
proceedings have been initiated . . . .””* No right to counsel exists for a lineup occurring after
arrest but before indictment or other formal criminal charge.” The state court’s rejection of
this claim was not unreasonable because the arrest warrant did not trigger the guaranty of

McFarland ‘s right to an attorney.

73

Murphy v. Jobnson, 205 F.3d 809, 814 (sth Cir. 2000) (“Allegations that are merely
‘conclusionary’ or are purely speculative cannot support a Brady claim.”).

7 Tr. Vol. 2 at 37-38.

See Doggett v. United States, 505 U.S. 647, 664 n.2 (1992) (“In other words, for purposes of
the right to counsel, an ‘accused’ must in fact be accused of a crime; unlike the speedy trial right, it
does not attach upon arrest.”).

s Kirby v. Hlinois, 406 U.S. 682, 688 (1972).

7 See id.

73
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1o.  The jury charge.

McFarland alleges that the trial court violated the Constitution by not including two
instructions in the jury charge. McFarland argues that the trial court should have: (1)
instructed the jury that Texas’ law of parties has no application in the penalty phase, and (2)
informed the jury of Texas’ parole laws. The law has consistently and regularly rejected both
claims.” The state court’s denial of those claims was not an unreasonable application of law

under AEDPA.

11.  Unadjudicated offenses.

McFarland challenges punishment phase testimony about other crimes he
committed. During the punishment phase, the State presented testimony about McFarland’s
previous convictions, including for aggravated robbery, theft, assault, and evading arrest. The
prosecution also presented evidence of three unadjudicated offenses: the robbery of 2 Wal-
Mart, threatening someone with a loaded gun, and possession of a stolen vehicle. McFarland
argues that the prosecution did not prove he committed the Wal-Mart robbery under a
beyond-a-reasonable-doubt standard.

The Constitution does not require the prosecution to prove unadjudicated offenses
beyond a reasonable doubt.”” Though not without weaknesses, the prosecution presented
testimony connecting McFarland to the Wal-Mart crime. The jury was free give the Wal-
Mart robbery whatever weight it wished. Considering McFarland’s long and violent criminal
history, the jury could have favored a death sentence without finding that McFarland
committed the Wal-Mart offense. This court cannot say that the trial court should not have
allowed that testimony to come before the jury. The state court’s decision was reasonable.

12.  Certificate of appealability.

Although McFarland has not yet requested a certificate of appealability for his claims,
the issue of a certificate is likely to arise. This court may deny a certificate on its own motion.
A certificate will issue only if the petitioner has made a “substantial showing of the denial of

8 . . . . .
7 Numerous cases have denied claims relating to the absence of an anti-parties charge, see

Garcia v. Davis, 704 F. App'x 316, 321 (5th Cir. 2017) (anti-parties charge not necessary because
context of special issues provided for individualized sentencing); Pystash v. Davis, 854 F.3d 830, 841
(sth Cir. 2017) (context of penalty phase makes charge unnecessary); Nichols v. Scott, 69 F.3d 1255,
1268 (sth Cir. 1995) (same); Belyeu v. Scott, 67 F.3d 535, 543 (5th Cir. 1995) (special issues
sufficiently provide individualized sentencing), and a parole eligibility instruction, see Cantu v.
Quarterman, 341 F. App'x 55, 59 (5th Cir. 2009) (“[TThis circuit has repeatedly refused to . . .
require that Texas juries be informed of a defendant’s future parole eligibility”).

7 See Harris v. Jobnson, 81 F.3d 535, 541 (5th Cir. 1996); Turner v. Jobnson, 106 F.3d 1178,
1188-89 (sth Cir. 1997).
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8o

a constitutional right. McFarland’s claims do not entitle him to a certificate of

atppealability.81

13.  Conclusion.

The district judge who presided in McFarland’s trial did his duty thoughtfully.
Although changes — by McFarland, his counsel, and the state — could have been made to have
had a better handled case, the record shows a constitutionally acceptable trial. This court
cannot disrupt the results in a principled way. “Though the penalty is great and our
responsibility heavy, our duty is clear.”™
The court denies McFarland’s petition for a writ of habeas corpus. The court will

dismiss this case. The court will not certify any issue for review on appeal.

Signed on April 2. , 2019, at Houston, Texas.

“*6’———@
Lynn N. Hughés
United States District Judge

* 28 US.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537 U.S. 322, 336-37 (2003); Slack v.
McDaniel, 529 U.S. 473, 484 (2000).

™ See 28 U.S.C. § 2253(c).

" Rosenburg v. United States, 346 U.S. 273, 296 (1953).
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

FILED
July 13, 2020

No. 19-70011

Lyle W. Cayce
GEORGE E. MCFARLAND, Clerk

Petitioner - Appellant

V.

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent - Appellee

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 4:05-CV-3916

Before HIGGINBOTHAM, SOUTHWICK, and WILLETT, Circuit Judges.
PER CURIAM:*

George McFarland moves for a certificate of appealability (“COA”) to
appeal the denial of his 28 U.S.C. § 2254 petition challenging his sentence for
capital murder. McFarland was convicted and sentenced to death for the 1991

murder of Kenneth Kwan.

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH
CIR. R. 47.5.4.
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A state prisoner whose petition for a writ of habeas corpus is denied by
the district court does not have an absolute right to appeal and must first
secure a COA.1 A COA may issue “only if the applicant has made a substantial
showing of the denial of a constitutional right.”?2 Consideration of an
application for a COA “is not coextensive with a merits analysis” and the “only
question is whether the applicant has shown that 9urists of reason could
disagree with the district court’s resolution of his constitutional claims or that
jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.”? Our examination is limited at this stage
“to a threshold inquiry into the underlying merit of [the] claims’ and [we] ask
‘only if the District Court’s decision was debatable.”*

In his application, McFarland raises four issues. First, McFarland claims
that his trial counsel’s persistent sleeping during trial meant he was
constructively deprived of counsel, in violation of United States v. Cronic,® a
deprivation not cured by the presence of secondary counsel appointed against
McFarland’s wishes. Second, he claims his trial counsel was deficient under
Strickland v. Washington® for their failure to investigate and prepare for trial
and for their failure to test the credibility of the State’s key witnesses. Third,
he claims that he was denied representation during a police lineup after
adversarial proceedings began, in violation of the Sixth Amendment. Fourth,
he claims the prosecution suppressed evidence—critical grand jury

testimony—in violation of Brady v. Maryland.”

1 Buck v. Davis, 137 S. Ct. 759, 773 (2017); 28 U.S.C. § 2253(c)(1).

228 U.S.C. § 2253(c)(2).

3 Buck, 137 S. Ct. at 773 (quoting Miller-El v. Cockrell, 537 U.S. 322, 336 (2003)).
4 Id. at 774 (quoting Miller-El, 537 U.S. at 327).

5466 U.S. 648, 661 (1984).

6466 U.S. 668 (1984).

7373 U.S. 83 (1963).
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All issues warrant encouragement to proceed. McFarland has made a
sufficient showing that jurists of reason could debate the district court’s
conclusions. Accordingly, a COA is GRANTED. The clerk is DIRECTED to
establish a briefing schedule, notify the respondent that a COA has been

granted, and include the respondent in the briefing schedule.
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Anited States Court of Appeals
for the Ffifth Civcuit

Fifth Circuit

FILED
February 14, 2022
No. 19-70011
Lyle W. Cayce
Clerk
GEORGE E. MCFARLAND,
Petitioner— Appellant,
Versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 4:05-CV-3916

Before HIGGINBOTHAM, SOUTHWICK, and WILLETT, Circust Judges.

PER CURIAM:

George McFarland has been on death row for almost 30 years. After
exhausting his state remedies, he filed a petition for a writ of habeas corpus
in federal district court. The district court denied the petition. This Court
granted McFarland’s application for a certificate of appealability (COA) as
to his claims of ineffective assistance of counsel, a violation of his Sixth
Amendment rights, and a Brady claim. We affirm the district court’s denial

of federal habeas relief.
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I

In November 1991, George McFarland and an accomplice robbed
Kenneth Kwan, a grocery store owner, when Kwan and his security guard
returned to the store with cash for the payroll.! McFarland’s accomplice
pressed a gun against the security guard’s head and Kwan ran towards the
store. The guard dropped his weapon; McFarland or the accomplice then
fatally shot Kwan. Only McFarland was prosecuted.

The State offered two key witnesses. Carol Bartie was the only
eyewitness to identify McFarland as the shooter.? At the scene, she told
officers that “It all happened so fast that I don’t think that I will be able to
identify either one of the guys who robbed the store.” However, Bartie later
identified McFarland as the shooter in a photo spread in December, in a
police line-up in January, and at trial. On January 2, 1992, a magistrate judge
issued a warrant for McFarland’s arrest. Bartie identified McFarland in a
police lineup the next day conducted without counsel present. On January 4,
a formal criminal complaint was filed charging McFarland with capital

murder.

The State’s other key witness was Craige Burks, McFarland’s
nephew, who called the local Crime Stoppers hotline to turn in his uncle.
However, there were several inconsistencies between Craige’s testimony at
trial and his testimony before the grand jury about who shot Kwan and where
McFarland was when he admitted to the crime. At trial, Craige testified that
McFarland admitted to shooting Kwan while riding alone in a car with

! There was possibly a third accomplice acting as the driver.

2 James Powell, the security guard, testified that he was not sure who shot Kwan.
Another eyewitness testified that he could not tell who shot Kwan as at least one of the men
had on a ski mask.
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Craige. However, Craige testified before the grand jury that McFarland told
him at a family member’s house that the accomplice was the shooter and that
his father heard McFarland’s admission. But Walter Burks, Craige’s father,
testified before the grand jury that McFarland never admitted to killing

Kwan.
I1

During trial, the judge confronted a problem. McFarland’s retained
counsel, John Benn was sleeping throughout significant portions of the trial
and otherwise presented as unprepared. Concerned, the trial judge decided
to appoint additional counsel. McFarland refused to sign a request form to
appoint counsel, but the judge appointed Sanford Melamed to serve as
“second chair.” Melamed was an experienced criminal defense lawyer but
he had yet to try a capital case. The trial judge instructed Melamed that Benn
was to serve as the “lead lawyer” in this case and that “Benn was to be in
charge.” While the trial judge repeatedly asked McFarland whether he
wanted to continue with Benn as primary counsel, it is unclear that the trial
judge ever expressly told McFarland that he was concerned with Benn’s trial
preparation and competence. Each time, McFarland affirmed that he wanted
to keep Benn as counsel because he believed that Melamed was appointed to

“sabotage his case.”
III

Benn and Melamed’s contact before trial was “virtually non-
existent.” Without a joint trial strategy, Melamed prepared and filed motions
on his own “as if [he] was going to have to do everything.” Melamed hired
an investigator to try to locate eyewitnesses aside from the State’s witnesses,
photograph the crime scene, and review ballistic reports. However, neither
Melamed or Benn ever interviewed the State’s key witnesses, the other

alleged accomplice in the robbery, or Walter Burks.
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Following the determination of McFarland’s guilt at trial, Melamed
visited McFarland to seek potential mitigation witnesses. McFarland
requested that Melamed not contact his family members, and Melamed
honored McFarland’s wishes. Benn claimed he would lead the sentencing
phase, so Melamed assumed that Benn would make preparations for the
mitigation case, including discussing potential witnesses with McFarland.
However, Melamed’s direct examination of three mitigation witnesses in this
phase totaled fifteen minutes, and Melamed had secured all of the witnesses
despite his constrained role. The jury convicted McFarland of capital murder

during the course of a robbery and sentenced him to death in 1992.

With separate post-trial counsel, McFarland appealed, but the Texas
Court of Criminal Appeals (TCCA) affirmed McFarland’s conviction and
sentence on direct appeal.3 McFarland then filed a state habeas petition. The
TCCA denied habeas relief.*

State remedies exhausted, McFarland filed a habeas petition in federal
court. The district court denied relief. This Court then granted McFarland’s
COA on four issues: whether he was denied effective assistance of counsel
under Cronic; whether he was denied effective assistance of counsel under
Strickland; whether he was improperly denied counsel under the Sixth
Amendment during the police line-up; and whether there was a Brady

violation.>

3 McFarland v. State, 928 S.W.2d 482, 524 (Tex. Crim. App. 1996) (per curiam).

* See Ex parte McFarland, 163 S.W.3d 743, 760 (Tex. Crim. App. 2005) (per
curiam).

> McFarland v. Dayis, 812 F. App’x 249, 250 (5th Cir. 2020) (per curiam).
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IV

In reviewing a district court’s denial of a writ of habeas corpus, we
review de novo the district court’s disposition of issues of law and mixed
issues of law and fact.® We review the district court’s factual determinations

for clear error.”

The rules are now rote. Under 28 U.S.C. § 2254(d)(1), federal courts
may not grant habeas relief to a person in state custody unless the state
court’s decision was “contrary to” or an “unreasonable application of”
“clearly established Federal law, as determined by the Supreme Court of the
United States.”® Federal courts must also presume that the state court’s
factual findings are correct unless the petitioner rebuts that presumption by

clear and convincing evidence.’
A%

McFarland presents two claims that he was denied effective assistance
of counsel. He argues that he was constructively denied assistance of counsel
and prejudice should be presumed under United States v. Cronic,
alternatively, that his counsel was ineffective by the metric of Strickland .
Washington due to his counsel’s deficient performance in preparing for trial;
cross-examining the State’s key witnesses; performing the sentencing phase

of trial; and presenting closing remarks to the jury at the sentencing phase.

To succeed on a claim of ineffective assistance of counsel under

Strickland, the petitioner must show that counsel’s performance was

6 Lee ». Cain, 519 F. App’x 869, 876 (5th Cir. 2013).

A

828 U.S.C. § 2254(d)(1).

228 U.S.C. § 2254(e)(1); Valdez v. Cockrell, 274 F.3d 941, 948 (5th Cir. 2001).
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deficient and this deficiency prejudiced the petitioner.® However, under
Cronic, prejudice may be presumed when there is actual or constructive
denial of assistance of counsel.!! A constructive denial of effective assistance
of counsel arises “when although counsel is available to assist the accused
during trial, the likelihood that any lawyer, even a fully competent one could
provide effective assistance is so small that a presumption of prejudice is
appropriate without inquiry into the actual conduct of the trial.”2 We review
the district court’s analysis of McFarland’s Strickland and Cronic claims
under AEDPA in turn.

A

McFarland first argues that the TCCA’s rejection of his Cronic claim
was contrary to or an unreasonable application of clearly established Supreme
Court precedent. In determining whether a state habeas decision was
contrary to or an unreasonable application of clearly established Supreme
Court precedent under AEDPA the first inquiry is whether there is clearly
established Supreme Court precedent.!* We have interpreted Cromic to
require a presumption of prejudice when a defendant’s attorney repeatedly
slept through a critical stage of the criminal proceeding.'* The TCCA

acknowledged that “the applicant did not have Mr. Benn’s active assistance”

10 Strickland v. Washington, 466 U.S. 668, 687-88 (1984).

W Id. at 692; see also United States v. Cronic, 466 U.S. 648, 659-66 (1984).
12 Cronic, 466 U.S. at 659-60.

B Evans v. Davis, 875 F.3d 210, 216 (5th Cir. 2017).

Y Burdine v. Johnson, 262 F.3d 336, 349 (5th Cir. 2001) (en banc).
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during critical stages of trial,'® but it nevertheless denied McFarland’s Cronic

claim because McFarland “was never without counsel. 16

We are aware of no case where a sleeping co-counsel alone triggers
Cronic’s presumption of prejudice. McFarland cannot show that his counsel
failed to function in any meaningful sense because, at every stage of trial, he
also enjoyed effective assistance by Melamed. As such, the TCCA’s
decision is not contrary to or an unreasonable application of clearly
established Supreme Court precedent. The district court properly denied
habeas relief as to McFarland’s Cronic claim.

B

McFarland next challenges the TCCA’s reading of the record and
argues that the TCCA’s rejection of his Strickland claim was contrary to or
an unreasonable application of clearly established Supreme Court precedent.
First, that Melamed could not locate McFarland’s suggested witnesses,
including for the guilt phase.!” McFarland claims Melamed never asked for a
list of potential witnesses for the guilt phase; rather, that he provided a list of
witnesses at the sentencing phase but asked Melamed not to contact them.
As to his first point, the record evidence as to when in the proceedings
Melamed asked for a list of witnesses is conflicting. McFarland also
challenges the TCCA’s reading that he refused to allow Melamed to call
witnesses “to challenge the competency and credibility of Craige Burks—
one of the State’s star witnesses;”!® rather, McFarland claims he only

rejected Melamed’s suggestion that he challenge Craige’s mental

5 Ex parte McFarland, 163 S.W.3d at 752.
16 Id. at 753.

17 Id. at 754-55.

8 Id.
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competency to testify, not that he objected to impeaching Craige.® But the
T CCA acknowledged that McFarland rejected calling a witness to challenge
Craige’s competence.?’ McFarland failed to provide clear and convincing
evidence to rebut the TCCA’s reading of the record.?!

McFarland next challenges the district court’s review of the TCCA
under AEDPA as well as the TCCA’s underlying determination. We
address each in turn. McFarland claims that the district court erred by
“review[ing] only the state outcome for reasonableness.” To the extent that
McFarland is asserting that the district court improperly applied its own
reasoning for that of the TCCA, our review of the district court’s opinion
confirms that the district court did review the reasons given by the TCCA.
To the extent McFarland challenges the district court’s review of the TCCA
decision, our review of the state habeas court likewise confirms that
McFarland cannot show that the TCCA’s decision was contrary to or an

unreasonable application of clearly established Supreme Court precedent.

“Review of Strickland claims is always deferential, and when we
review a state court determination under AEDPA, review is ‘doubly
deferential.’”2?? As such, McFarland faces a high burden to show that he is

entitled to federal habeas relief on his Strickland claim.

We find that McFarland fails to meet this high burden for each of his
counsel’s purported deficiencies. As to McFarland’s claim that his counsel

was deficient in their pretrial preparation, McFarland cannot show that it was

1 Craige was previously institutionalized for depression.
20 Ex parte McFarland, 163 S.W.3d at 755.
228 U.S.C. § 2254(e)(1); Valdez, 274 F.3d at 948.

22 Smith v. Davis, 927 F.3d 313, 334 (5th Cir. 2019) (quoting Burt v. Titlow, 571 U.S.
12, 15 (2013)); see also Thomas v. Lumpkin, 995 F.3d 432, 446-47 (5th Cir. 2021).
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“objectively unreasonable for the state habeas court to conclude that defense
counsel’s representation . . . was constitutionally adequate.”?* The TCCA
found that Melamed made a strategic decision not to interview the State’s
eyewitnesses, instead choosing to use his limited resources to attempt to find
other, potentially more cooperative witnesses.?* Melamed either could not
locate McFarland’s suggested witnesses or McFarland refused to allow
Melamed to call certain witnesses.?> McFarland also failed to demonstrate
how the failure to conduct additional pretrial investigation prejudiced him.2°

The district court did not err in denying federal habeas relief on this ground.

As to McFarland’s claim that his counsel was deficient in its cross-
examination of key witnesses, McFarland cannot show that the TCCA’s
decision was unreasonable. The TCCA found that counsel’s “failure to
cross-examine the witnesses on certain discrepancies did not fall below an
objective standard of reasonableness” because “cross-examination is
inherently risky, and a decision not to cross-examine a witness is often”
strategic.?’ Counsel did cross-examine Craige and Bartie and challenge their
testimony, just not on the grounds that McFarland wanted.?® McFarland fails
here to show prejudice.?’ The district court did not err in denying federal

habeas relief on this ground.

2 Thomas, 995 F.3d at 446-47.

24 Ex parte McFarland, 163 S.W.3d at 754.
5 Id. at 754-55.

% Id. at 755.

1 Id. at 756.

B 1d.

Y I4.
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Finally, as to McFarland’s claim that his counsel was deficient in its
performance at the sentencing phase of trial, McFarland cannot show that
the TCCA’s decision was unreasonable. The TCCA found that counsel’s
failure to call additional mitigation witnesses did not constitute ineffective
assistance of counsel as McFarland told Melamed not to contact potential
mitigation witnesses.3® Because McFarland only offered one potential
mitigation witness in his writ—a lawyer who previously represented
McFarland for a separate robbery—the TCCA also found that McFarland
could not show prejudice as the State’s cross-examination of that witness
would not have produced positive testimony.?! As to Benn’s closing
statement that “killing one man is not going to bring back the life of another
man,” it could have been viewed as acceptance of “what the jury had already
decided” rather than an admission of guilt; and Melamed had already
provided his own separate closing statement.3? The district court did not err

in denying federal habeas relief on this ground.

In sum, the district court properly denied habeas relief as to
McFarland’s Cronic and Strickland claims.

VI

McFarland next argues that he was denied his Sixth Amendment right
to counsel because he did not have counsel present during a police lineup. A
defendant’s right to counsel under the Sixth Amendment attaches when
“adversary judicial proceedings have been initiated against him.” 33 Once the

right to counsel attaches, the defendant is entitled to the presence and

0 Id. at 758.

U Id. at 757-58.

2 Id.

3 Kirby v. Illinois, 406 U.S. 682, 688 (1972).

10
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assistance of counsel at critical stages of prosecution, including
postindictment police line-ups.3* We again review McFarland’s claim under
the confines of AEDPA.

McFarland’s claim turns on when McFarland’s right to counsel
attached: before the police line-up (when the arrest warrant and affidavit
establishing probable cause for the arrest were issued on January 2, 1992) or
sometime after the police line-up (when the State filed a criminal complaint
against McFarland on January 4, 1992). Attachment is determined by state
law.35 There is no bright-line rule under Texas state law to determine when
adversarial proceedings are initiated giving rise to right to counsel.® A
defendant does not have a right to counsel under the Sixth Amendment when
he is arrested on a warrant, taken before a magistrate judge, and is in jail at
the time of the line-up before formal charges have been filed.3” A defendant
does have a Sixth Amendment right to counsel when a formal complaint and

information are filed.38

The TCCA held that “[a]lthough prior precedent has not distinctly
identified the point at which formal adversarial proceedings have begun, we
may glean enough from the cases to say with confidence that appellant’s
Sixth Amendment right to counsel had not attached at the time of his line-

up.”% A formal complaint or indictment had yet to be filed against

3% United States v. Wade, 388 U.S. 218, 237 (1967).

3 See, e.g., Green v. State, 872 S.W.2d 717, 720 (Tex. Crim. App. 1994) (looking to
state law to determine when the right to counsel attached); see also Moore v. Illinois, 434
U.S. 220, 228 (1977).

36 Id.

37 Garcia v. State, 626 S.W.2d 46, 53 (Tex. Crim. App. 1981).

38 McCambridge . State, 712 S.W.2d 499, 502 (Tex. Crim. App. 1986).
% McFarland, 928 S.W.2d at 507.

11
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McFarland at the time of the lineup, nor had he been taken before a
magistrate judge for an Article 15.17 hearing.*° McFarland’s federal habeas
claim arising under the Sixth Amendment fails because he cannot show that
the TCCA’s finding that his arrest warrant was not a formal criminal
complaint giving rise to his right to counsel was contrary to or an
unreasonable application of Supreme Court precedent. The district court

properly denied habeas relief as to McFarland’s Sixth Amendment claim.
VII

Finally, McFarland argues that the State suppressed exculpatory
evidence, specifically Walter’s grand jury testimony that McFarland did not
admit to the murder. Under Brady ». Maryland, a petitioner must show that
there is favorable evidence, such as exculpatory or impeaching evidence; the
evidence was willfully or inadvertently suppressed by the State; and the lack
of disclosure prejudiced the petitioner.* We review the district court’s
analysis of McFarland’s claim under AEDPA.

The state habeas record is ambiguous as to whether the State failed to
disclose this evidence to defense counsel. Melamed was permitted to view
the State’s file and take notes but was not allowed to take copies from the file.
Melamed also took notes on Craige’s grand jury testimony. McFarland
nevertheless contends that Melamed’s lack of recollection of receiving
Walter’s grand jury testimony coupled with the importance of this
exculpatory evidence is “highly probative evidence that the State did not

disclose [the exculpatory evidence].”

7.

' Brady v. Maryland, 373 U.S. 83, 87 (1963); Banks v. Dretke, 540 U.S. 668, 691
(2004).

12
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Federal habeas review is limited to the record that was before the state
court that adjudicated the petitioner’s claim on the merits.*> The TCCA
determined that “the prosecution did not fail to disclose. The State’s file
containing the information was available to appellant’s trial attorneys.” 4

The district court properly denied habeas relief as to this claim.
VIII

McFarland’s federal habeas claims do not withstand the high

deference afforded to state court decisions adjudicated on the merits under
AEDPA. We AFFIRM the district court’s denial of federal habeas relief.

2 Cullen . Pinholster, 563 U.S. 170, 180 (2011).
B McFarland, 928 S.W.2d at 511.

13
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GEORGE E MCFARLAND,
Petitioner— Appellant,
Versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 4:05-CV-3916

ON PETITION FOR REHEARING
AND REHEARING EN BANC

Before HIGGINBOTHAM, SOUTHWICK, and WILLETT, Circust Judges.

PER CURIAM:

The petition for panel rehearing is DENIED. Because no member
of the panel or judge in regular active service requested that the court be
polled on rehearing en banc (FED. R. App. P. 35 and 5TH CiIRr. R. 35),
the petition for rehearing en banc is DENIED.





