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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO ﬁk&» £

Filed ]

Supreme Court of New Mexico
2/22/2022 1:16 PM
Office ofthé Clerk

3

February 22, 2022

NG, §-1-SC-39114
LAYLA CORIZ,

Petitioner,
V.

STATE OF NEW MEXICO,

Respondent.
ORDER

WHEREAS, this matter came on for consideration by the Court upon petition
for writ of certiorari filed under Rule 12-501 NMRA, and the Court having considered

the petition and being sufficiently advised, Justice C. Shannon Bacon, Justice David

K. Thomson, and Justice Julie J. Vargas concurring;

NOW, THEREFORE, IT IS ORDERED that the petition for writ of certiorari is

DENIED.

IT IS SO ORDERED.

WITNESS, the Honorable Michael E. Vigil, Chief
Justice of the Supreme Court of the State of New
Mexico, and the seal of said Court this 22nd day of

February, 2022.

Jennifer L. Scott, Clerk of Court
Supreme Court of New Mexico

TOERTIEFY AND ATTEST:
A true copy was served on all parties
or their commse! of record on dote filed.

Zaldn Abeita

Clerk of die Supreme Court e
of the Bfate of New Mezivo Dep 4 Clerk




Agpendix b

FILED 1st JUDICIAL DISTRICT COURT

Rio Arriba County

11/8/2021 1:59 PM

STATE OF NEW MEXICO KATHLEEN VIGIL CLERK OF THE COURT
COUNTY OF RIO ARRIBA Jessica Baca

FIRST JUDICIAL DISTRICT COURT

No. D-117-¢cr-2016-00020-

LAYLA D. CORIZ,
Petitioner,

VSI

STATE OF NEW MEXICO, Warden
Respondent.

P EDURAL ORDER ON N P

This matter having come before the court on petitioner’s petition for a writ of habeas
corpus or other pleading pursuant to Rule 5-802 NMRA of the Rules of Criminal Procedure
for the District Courts, and the Notice of 5-802(H)(1) Pre-Appointment Review filed by the
Law Office of the Public Defender. The court having reviewed the record and being
otherwise fully advised in the premises, FINDS AND ORDERS THAT:

SUMMARY DISMISSAL IS APPROPRIATE:
[xx ] This matter is summarily dismissed because as a matter of law petitioner is not
entitled to relief based on a review of the files, pleadings, and records which show that:

Petitioner claims that she received ineffective assistance of counsel due to her
attorney’s failure to file a written motion for mistrial.

This issue was address on direct appeal. The Memorandum Opinion from the Court
of Appeals indicates that the Court informed counsel for both parties that two
unsigned notes were received from the jury. The first note stated: “Mr. Coriz [the
alleged victim and husband of Petitioner] is very intimidating. We have met him
(accidently) outside of the courtroom. During the proceedings, he glared at each
. juror.]lwant to ensure the safety of each juror.” State v. Coriz, A-1-CA-36713, mem.
op. T 6 (unpublished). The second note stated: “Four of the jurors witnessed ...
Coriz give [Agent] Whittaker a throat slashing sign while he was on the stand.” Id.

Petitioner’s trial counsel orally moved for a mistrial. The Court ruled that in the
absence of cited authority indicating that some jurors’ perception that a witness
is threating or intimidating is ground for a mistrial, it was denying Petitioner’s
motion for a mistrial without prejudice. The Court further stated that Petitioner
could renew the motion for a mistrial in writing. Id. Y 7-8.



On direct appeal, Petitioner raised, among other claims, that she received
ineffective assistance of counsel due to her attorney's failure to file a written
motion for mistrial, despite the Court’s invitation to do so. Id. § 30.

The Court of Appeals noted that the Court’s invitation to file a written motion for
mistrial included a provision that the motion include case law showing that a
jury’s fear that a complaining witness may not be happy with its verdict warrants
a mistrial, and concluded that: “In light of the fact that appellate counsel himself
cited no relevant authority supporting this very claim, and given our holding that
the district court’s denial of a defendant’s motion for a mistrial was not an abuse
of discretion, we cannot say that counsel was ineffective for not filing a motion for
mistrial.” Id. § 34 (citing State v. Chandler, 1995-NMCA-033, { 35, 119 N.M. 727).

"{A] defendant may not seek post-conviction.relief forissues raised on appeal that
were decided on the merits against defendant.” State v. Gomez, 1991-NMCA-061,
15 112 N.M. 313.

The record is frequently insufficient to establish ineffective assistance of counsel
on direct appeal. Therefore, such claims are often better addressed in habeas
corpus proceedings. See State v. Arrendondo, 2012-NMSC-013, { 38, 278 P.3d 517.
However, in this matter, Petitioner has offered no additional information that
would indicate that the Court of Appeals decision on this issue would have been
different in light of facts outside the record.

The petition is DSIMISSED.

IT IS SO ORDERED.

. . } W
KATHLEEN MCGARRY aLENWOOD

District Court Judge, Division X 110 2
AT L

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that copies of this order were e-served on the date of
acceptance for e-filing to counsel who registered for e-service as required by the rules and
mailed to pro se parties, if any to:

Layla Coriz
P.0.Box 577
Chimayo, NM 87522

Amanda Stephenson ~
Post-Conviction Habeas Unit



/

Law Offices of the Public Defender
505 Marquette Ave., NW Suite 120,
Albuquerque, NM 87102

First Judicial District Attorney’s Office

Jennifer Padgett Macias, Chief Deputy District Attorney
Attn: Heather Smallwood, Habeas Corpus Attorney
P.0. Box 2041

Santa Fe, NM 87504-2041

1N

It

Venessa Martinez, TCAA
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICOQ ‘&Y & §

August 03, 2021

NO. S-1-SC-38792

STATE OF NEW MEXICO,
Plaintiff-Respondent,
V.

LAYLA D. CORIZ, a/k/a
LAYLA D. KESSLER,

Defendant-Petitioner.

ORDER

WHEREAS, this matter came on for consideration by the Court upon
petition for writ of certiorari and response filed under Rule 12-502 NMRA and the
Court having considered the foregoing and being sufficiently advised, Justice C.
Shannon Bacon, Justice David K. Thomson and Justice Julie J. Vargas concurring;
Chief Justice Michael E. Vigil recused.

NOW, THEREFORE, IT IS ORDERED that the petition for writ of
certiorari is DENIED; and

IT IS FURTHER ORDERED that the Court of Appeals may proceed in

State v. Coriz, Ct. App. No. A-1-CA-36713 in accordance with the Rules of

Supreme Court of New M
8/3/2021 1 0:{




Appellate Procedure.

IT IS SO ORDERED.

WITNESS, the Honorable Michael E. Vigil, Chief
Justice of the Supreme Court of the State of New
Mexico, and the seal of said Court this 3rd day of
August, 2021.

Joey D. Moya, Clerk of Court
Supreme Court of New Mexico

Bny_%m‘g_h_&;gzL_ |
Deputy Clerk

FCERTIFY AND ATTEST
A true eopy was served oo all panties
ar thetr counsel of record on date filed.

8 \rIX;

Clerk of the Supreme Court
of the Stute of Now Mexiee
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Additional material

from this filing is
available in the

Clerk’s Office.



REW MEXICO LAW OFFICES OF
THE PUBLIC DEFENDER

Bennett J. Baur
Chief Public Defender

October 12, 2021
Ms. Layla D. Coriz
PO Box 577
Chimayo, NM 87522
RE: Habeas Petition D-117-CR-2016-00020

Dear Ms. Coriz:

Enclosed you will find a copy of the Notice of 5-802(H)(1) Pre-Appointment Review that was filed
regarding your pro se petition. Our office has not been appointed to represent you. The Judge still
needs to make a determination on your petition on whether or not our office will be appointed.
Once the Judge has issued an order you will receive a letter from our office informing you of the

Judge’s decision. There is nothing more for you to do until instructed by the Court.

Sincerely,

e

Matthias Swonger
Assistant Public Defender
Post-Conviction Habeas Unit

505 MARQUETTE NW STE 120 - ALBUQUERQUE, NEW MEXICO 87102
PHONF RNK RRQ.2RNA « FAY ANK 7aR.ARQR
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Court of Ap;;eals of New Mex
Filed 10/20/2021 8:53.

L

IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO Mark Reyro

STATE OF NEW MEXICO,
Plaintiff-Appellee,
v. | ] No. A-1-CA-36713
Rio Arriba County
LAYLA D. CORIZ a/k/a D-117-CR-2016-00020

LAYLA D. KESSLER,

Defendant-Appellant.
MANDATE TO DISTRICT COURT CLERK

Applicable items are indicated by an “X” below.

1. X _ Attached is a true and correct copy of the original decision/order
entered in the above-entitled cause.

2. _X__ This decision being now final, the cause is remanded to you for any
further proceedings consistent with said decision/order.

3. Writ of Certiorari having been issued by the New Mexico Supreme
Court and their decision being final, this cause is remanded to you for
any further proceedings consistent with said Supreme Court decision
attached hereto.

4. Cost Bill is assessed as follows:

By direction of and in the name of the Chief Judge of the Court of Appeals, this 20th
day of October, 2021.

MARE REYNOLDS
Chief Clerk of the Court of Appeals

cc: Counsel w/out attachments



CC: CONMU2E] M\0fi] SyCpmeR

/‘f- ‘ ""'Iu : \ GG, CI6LL OF (Ps COoMme 6 Vbﬁcm '
IR WVI{K Knmorm?

ﬂ.. ¢ =T v, .‘:t ‘ ("f
T x{
NG e o |
. . LA I 3 - oy \‘ 74
B 5 ;‘

nv"'

G9% 6] QCIopal 3051 _ :
RA-QILECHION O $UG 1N (36 UNMNG OF, (i CPICL y*qﬁ‘c oL (e Com.: 2} Vbbcsp 12 SHIF

$ o2 Bifj 12 9226226¢ 92 [OfjOMe!

SHYCHEq PEL6IC”

s rgpel brocseqiuie couererey mrp 291G gﬁbncms (;orrq gecia0u
CONL 954 (JI6IL gaCI2I0U BOINR JLI]’ {jil2 CIMee 12 LeISIGeq (0 AN (oL
37T I Of CELITOLILT PYAIIR peeH 1e2rieq P (e ysm'mexrco 2nbrewe

. ppoL brocesgiue coneiafeut mup 2uiq qccmomoqqsn
5T LR G6CIZI0N PGINE MO [US] 1P €526 12 LEISTIqeq {0 A0 ;pn A,

_ snfeIeq I {e spom eleq cynee
{7 Y VYuscpeq 12 ¥ juie Sug coueci cobx of e ou&msq ascx?rou\chx

vhbjregpa 1fs1r2 916 WQICTEY PA IU XK pc}om'

2AVADYLE 10 DI21BICL CONBL CI'EBK

Dcmuqsu;-‘vbhs;;aur

'T'YATY D' KE22TEK’ o -
CYATY I COBIT 9Oy | D-t1A-CH-301€-00030

, ~ Bi6 viupy conngh
FS , ' Vﬁf' V-1-Cv¥-301\1%

oy bheyyss?

17 JHE CONBJ. OF YbbEYT2 OF LHE 2LY1E Of AE M, AEAICO Wk H‘mf

WE

L-JIGQ JO\SO\SOSY 622
conu 0§ whbesie ol e (nex



ENDOHSED

Firgt Judicial District C

STATE OF NEW MEXICO -
COUNTY OF RIO ARRIBA SEP 16 2021
FIRST JUDICIAL DISTRICT COURT Banta Fa, Rig Arriba

Los Alarmss Countles
PO Box 2248
Santa Fe, NM 87504-2268

D-117-CR-2016-00020

LAYLA D. CORIZ,
Petitioner,

v,

STATE OF NEW MEXICO,
Respondent,

AFFIDAVIT OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of the Petition for Writ of
Habeas Corpus was served to parties entitled notice pursuant to 5-802(F) by First Class Mail this
16" day of September, 2021.

Addressed as follows:

First Judicial District Attorney’s Office

Jennifer Padgett Macias, Chief Deputy District Attorney
Attn: Heather Smallwood, Habeas Corpus Attorney
Post Office Box 2041

Santa Fe, New Mexico 87504-2041

Post-Conviction Habeas Division
Office of the Public Defender
Attention: Amanda Stephenson

505 Marquette NW, Ste. 120
Albuquerque, New Mexico 87102

KATHLEEN VIGIL
CLERK OF THE DISTRICT COURT

By: . / %M«C’f) QMﬁ

2
Deputy Clerk d / .
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£ TATE COUNTY

1

i LI TIE CLERYS OFFICE

' C: L.TRICT COURT ,7_
9-791. Petition for writ of habeas corpus, A&lW é/ o?/}l
[For use with District Court Criminal Rule 5-802 NMRA] .
Waeldd e Iz
STATE OF NE
COUNTY OF
IN THE DISTRICT COURT

For Official Use Only
No. DN T-LA-dply - 00040

(To be supplied by the
Lovda D . Conz CIZ:M?? d
. \ udne-
v -
(Full M::i g{ ﬁ:.’foner) KA‘HZQQN MCGXRRY ELLENWOOD

" Sede of AW\

(Name of warden, jailor

or other person having

power to release the petitioner)
Respondent.

Instructions — Read Carefully

Make sure that all information provided in this form is true and correct. If more spsce is
required, attach additional pages as needed. Make sure that all necessary documents are attached,
or explain why the documents are not being included. If you are currently incarcerated, you may file
the petition without payment of the filing fee. If you are not incarcerated and are seeking free
process, complete Form 9-403.

Finally, you must complete the certificate of service and mail or otherwise serve copies of
this petition on the respondent and the district attorney in the county in which the petition is filed.
You must file the original petition and one copy with the Clerk of the District Court. You should
keep a copy for your own records.

, PETITIBN &R WRIT OF HABEAS CORPUS'
1. Logle . Coni A)Mme of person in custody) is imprisoned or
otierwise restrained at ___ O Yok ¢ O (name of facility and county of
detention) by (name and title of person having custody).

2 This petition (SELECT ONLY ONE. If you wish to raise both types of claims, you
must file two separatepetitions and submit each petition in the location required by Rule 5-802(E)):

[ ] seeks to vacate, set aside or correct an illegal sentence or order of
confinement (i.c., ineffective assistance of counsel, illegal search and seizure,
inivoluntary confession, interpretation of the sentence by the institution or
other matters relating to the trial or sentence the confined person received).
NOTE: If the petition seeks to vacate, set aside or correct the sentence or
order of confinement, correct the Corrections Department’s interpretation
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or application of the sentence or order of confinement, or challenge the
conviction, it shall be filed in the county of the court in which the matter was
adjudicated, or, if the matter has not been adjudicated, it must be filed in the
county of the court that ordered the contested confinement. See Rule 5- -
. 802(E)(1) NMRA.)

[ ] challenges confinement or conditions of confinement or matters other than
the sentence or order of confinement. (This applies only to matters arising
after the confined person arrvived at the institution, ie. county jail
confinement, mental hospital confinement, detention facility confinement,
good time credit, misconduct report, prison due process violation or parole.)
NOTE: If the petition challenges conditions of confinement or matters other
than challenges to the sentence or order of confinement (those set forth in the
first option), it shall be filed in the county where the petitioner is confined or
restrained. See Rule 5-802(E)(2) NMRA.

3. State conclscly the facts upo! whxch the confined person bases the ¢laim
Dad W Wi 3\ F

4L miﬁf\a\

4, State concisely the grounds and law, or other legal authorities on which the confined

person bases the claim:
s e R My lawver At A V\a“', *Me/
la WMy Jol' . mikIoiel.

5. Have the grounds being raised in this petition been raised previously in your direct
appeal? If so, explain the result. If not, explain why not:
\’1 es -

6. Have the grounds raised in this petition been raised previously in another petition for

a writ of habeas corpus? If so, explain the meuﬁlf not explain why not:
o . El wuwn a0 ea\ .
ond Ine " (Ssve  wal  Iraged on
“We qOﬁea.\.

7. Briefly describe the relief requ
Ovenr¥ucn eijsr\f\Q_ Cony \C/‘h AN
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8. State the nature of the court proceeding resulting in the confinement (i.e., criminal
prosecution, civil commitment, etc.), including:

(& caseneme: hao Coriz
(®) docketm.zmber: D___lm-c &, 201 \0 - ODQB'Q
(¢)  npame of judge: \Tewnipﬂ" A Hv\ep

. gwas U d:

(d) fthcco hich the
e OkW CL B"tg* NC
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Yoot toN
10.  Attach a copy of the j ent, order or decree. If not, describe, your sentence.
‘L sey 14 MmonihS Continement .
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11.  Was the conviction the result of:
Guilty plea
./ No Contest plea (nolo contendere)
V/___ Finding of guilty by judge or jury
12. Wasthe conﬁnedpemonrepresentedbyanattomeydurmgmeproceedmgs resulting

in the confinement?
3[ Yes

No
13.  If you answered “yes” to (12), list the name and address of each attorney who

representedtheconﬁnedm 'T{NWV\ _(0‘/\_

J00 PoSPo de Petelia  Sott SO Jaurta fe #M
14, Did yoﬁpea! your conviction? 780
Yes (Go to 15)
No (Go to 16)

15. Ifyou answered 'y&s” to (14), list:
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19. Doyou the appointment of counsel to represent you?*
__Yes
No

JRpUSSE g

VERIFICATION

STATE OF NEW O
COUNTY OF _ﬁﬂ& e

1, the undersigned, state that 1 am the petitioner in this action. Ihave read the foregoing petition and
xnow and understand its contents, and the information contained herein is true and correct to the best
of my knowledge, information and belief. I affirm under penalty of perjury under the laws of the
State of New Mexico thaton _ 0% /29, 202\ (date), I deposited this petition in the
internal mail system of the institution in which Tam confined, propertyaddressed with any necessary

postage prepaid, for forwar ing to the district court at the following address:
RS Court (name of court)
Senta. Fo. (city), New Mexico, ___ (zip code).

(Signature) /,() ﬂ(/)( . 5- ﬁ

(Address) C(‘\ . )’VLM 0 /I/IA//’
PNM No., if applicable/ (P 9 r 5 b,

USENOTE

1. After this petition is reviewed by the Court, the Court will enter the order granting
or denying the writ or ordering a response before further action. The order shall be prepared by the

Court. .
2. Petitioners who are incarcerated at the time of filing the petition need not file a

motion for free process and may file the petition without payment of the applicable filing fee. See
Rule 5-802(D)(2) NMRA.

{Adopted, effective August 1, 1989; as amended by Supreme Court Order No. 09-8300-008,
effective May 6, 2009; as amended by Supreme Court Order No. 14-8300-014, effective for all cases
filed on or after December 31, 2014; as amended by Supreme Court Order No. 17-8300-025,
effective for all cases pending or filed on or after December 31, 2017.]
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THE COURT OF APPEALS FOR THE STATE OF NEW MEXICO Mark R

STATE OF NEW MEXICO,
Plaintiff-Appellant,
Ct. Appeals No. A-1-CA-367 13
Vs. District Ct. D-117-CR-2016-00020

(Rio Arriba County)
LAYLAD. CORIZ,

Defendant-Appellee.

LAYLA D. CORIZ’CONFORMING BRIEF IN CHIEF

Criminal Appeal from the District Court
Rio Arriba County
The Honorable Jennifer Attrep Presiding

Submitted By:

John A. McCall

Law Works L.L.C.

Attorney for Layla Coriz
500 Oak St. NE Suite 108

Albuquerque, NM 87106
(505) 256-1998
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CITATIONS TO THE RECORD

2RV R ¥ A LRI R

The record in this case consists of the Record Proper, Four Compact Discs
including one Sealed Disk with recordings of the Proceedings. When citing these
sources, this brief follows the conventions of NMRA 2019, Rule 23-112 and its
appendix.

The one-volume Record Proper filed on May 19, 2016 is cited by the
abbreviation “RP” followed by a page number. For example, the citation (RP 131)
refers to page 131 of the Record Proper.

The ten volumes of the Transcripts of Proceedings filed by the Supreme
Court on August 5, 2016, are cited in the form of [Vol: page number: line number].
For example, the citation [4:178:18-19 cross exam] refers to Volume 4 of the
Transcripts of Proceedings, page 178, line numbers 18 through 19, and it is the
Cross Exam Testimony of the witness. The Four Compact Discs in this matter are
referenced by cite form as [CD#:Date of hearing:time-stamp}. For example CD 4
with a hearing date of 3/2/17 at 8:15 a.m. would be cited [CD4:3/2/17:8:15)

The Exhibits in this case are cited under the abbreviation “Ex.” or as Exhibit
followed by the exhibit’s number and the type of Exhibit. For example, the citation
[Ex. 78 CD 24:00] refers to Exhibit number 78, the type of Exhibit is a CD, and

24:00 is the elapsed time from the beginning of the recording.
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I. SUMMARY OF PROCEEDINGS

A. COURSE OF PROCEEDINGS
1.  Pretrial Proceedings

Defendant Coriz was charged by Criminal Information on January 19, 2016
on Attempt to Commit Murder as charged in Count 1 of the Criminal Information;
Or in the alternative, Aggravated Battery Against a Household Member; Criminal
Damage to Property of a Household Member as charged in Count 2 of the Criminal
Information; and Unlawful Taking of a Motor Vehicle as charged in Count 3 of the
Criminal Information. [RP 1-2]. A first appearance hearing was held on January
22, 2016 and Defendant was ordered held on a $100,000 cash only bond. [RP 4-
12]. The Trial Scheduling Order was entered on January 22, 2016 setting trial for
July 18, 2016 in Tierra Amarilla [RP 13-14] On January 27, 2016 the Court issued
a Bench Warrant for Defendant because she was mistakenly released under a
different case number. {RP 15-16] D. Paul Branch entered an appearance for
Defendant as her Public Defender and requested Speedy Trial, Discovery and a
waiver of the Insanity Defense on January 29, 2016. [RP 19-23]. Roderick
Thompson entered an appearance on February 3, 2016 on behalf of the Defendant
and Requested Discovery again and Entered a Plea of Not Guilty on behalf of the
Defendant. {[RP 26-28]. Defendant was placed on eléctronic monitoring and a bond

of $50,000 cash or surety on February 4, 2016 and the Preliminary hearing was
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rescheduled in the case, [RP 30-36]. Defendant was transported to the hearing on
February 25, 2016 in custody. [RP 37} The District Court bound over charges of
Aggravated Battery on February 29, 2016 and Dismissed the charge of Attempted
Murder; the State also stipulated to dismiss Count I1, Criminal Damage to
Property. [RP 38-39]. Defendant’s bond was reduced to $10,000 cash or surety
with third party custody to Robert Espino on March 14, 2016 [RP 50, 52].
Defendant was arraigned on March 14, 2016 and entered a plea of not guilty. [RP
53]. |

The State filed its Witness list with 31 witnesses on June 29, 2016 [RP 109-
102]. The State also filed request for Alibi, Disclosure and Entry of Appearance
on June 29, 2016 [RP 103-109] and the Defense filed It’s Witness List on July 7,
2016. [RP 110]. The Jury Panel was Vacated on July 22, 2016 at request of the
Defense [RP 114] and an Amended Trial Scheduling Order was entered on July
29, 2016 setting trial for November 7, 2016. [RP 116). The Parties agreed to
change venue from Rio Arriba County after issues related to jurors discussing facts
of the case outside the presence of the Court came up and the members of the Jury
Panel would not admit as to who had those discussions; the Motion also noted that
various members of the Panel had read of the case in the Rio Grande Sun, the
primary newspaper in Espanola, New Mexico. [RP 117-118]. The Court entered an

Order Changing Venue on August 16, 2016 [RP 120). The Parties Amended their
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Motion and Order changing venue due to the mistaken assignment of Judge

Marlow to the case. [RP 123-126] and trial was set for March 31, 2017 [RP 127].

On October 13, 2016, the Alleged Victim submitted a letter to Judge Attrep
which was filed in the record asking that the prosecution of Ms. Coriz, his wife, be
stopped and noting that he and Ms. Coriz had provided multiple statements
regarding what happened in the case at bar. [RP 139-40]. |

The trial began on February 27, 2017 [RP 155] and the Court entered the
Juror’s trial questions in the record. [RP 180-87]. The Parties also entered written
Stipulations for the Jury Trial [RP 173-75]. The Court designated Juror Notes
during deliberation [RP 204] and Court’s Exhibits 8-10 indicating jurors were
intimidated by Mr. Coriz and saw him giving a “throat gesture” to witness Jesse
Whitaker during trial were entered into the record [RP 205-207]. The Jury found
Ms. Coriz guilty of Aggravated Battery on March 2, 2017 [RP 208]. Defendant
was sent to the Department of Corrections for a Sixty Day Evaluation [RP 210}
and was Sentenced on August 24, 2017; the Judgment and Partially Suspended
Sentence requiring her to serve 18 months incarceration for Third Degree
Aggravated Battery (with 575 days of Pre-Sentence Confinement time) and she
was Ordered to report to Probation for Five years. [RP 228-230].

Defendant filed a Notice of Appeal on August 28, 2017 and was granted free

process on appeal on October 5, 2017 [RP 238-240]. Defendant’s Docketing
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Statement was filed on October 1 1,2017 [RP 241-251] and the First Amended
Docketing Statement was filed on December 1, 2017. This Court proposed to
Summarily Affirm on April 9, 2018 and the Memorandum in Opposition was filed
by Defendant on July 26, 2018. The Court entered the case on the General
Calendar on March 19, 2019 and this Brief is Due on November 1, 2019 pursuant
to an Order of this Court.

B. STATEMENT OF FACTS

1. Introduction
Layla Coriz (Defendant) was charged with Count One, Attempted Murder in

the First Degree (Willful and Deliberate); and Count Two, Aggravated Arson (By
Setting a Fire). On November 17, 201 5, agents from the New Mexico State Police
including Special Agent Jesse Whittaker, arrested Layla Coriz for the attempted
murder of her husband, James Coriz, and for arson occurring at the Rio Arriba
County home that they shared.
a. Preliminary Hearing

On February 25, 2016, the vHonorable Jennifer Attrep, First Judicial District
Court, held a preliminary examination. The Court ruled that the arson charge be
dismissed and that the attempted murder charge be reduced to aggravated battery on
a household member with a deadly weapon and bound that count over for trial. [RP

38-39].
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b. First Trial Vacated Due to Tainted Jury Panel

This case was first set for trial on July 18, 2016. [RP 13-14]. During the
Voir Dire on July 18, 2016, it was determined jurors had been discussing the case
with each other and it also appeared the jurors might not be forthcoming as to who
on the panel was discussing the case facts. (CD1-7/18/16:11:16-43) [RP 115].
Many of the jurors knew the AV and Defendant and many were family or long-
time friends with them. The Court investigated the issue and determined to dismiss
the entire panel after questioning them about improper discussions of the facts of
the case. /d. This laid the ground for more intensive warnings about discussing the
case to the subsequent jury panel and for the stipulated Motion to move the jury
trial to Santa Fe County.

¢. Jury Trial

None of the jurors in Santa Fe indicated knowledge of the Defendant or the
AV except one person who knew a James Coriz from a non-profit activity.

Relevant Testimony at Trial

(a)James Coriz Testimony for the State’s Case

Mr. Coriz first testified on the second day of testimony, February 28, 2017.
(CD2-2/28/17:9:00). His testimony was that his wife did not intentionally start the
fire that burned him and that the fire occurred when a container of chainsaw mix,. oil

and gas, spilled and got on him. (CD2-2/28/17:9:12). Specifically, he stated that he
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was close to his bed and the container spilled and Mrs, Coriz flicked a lighter to see
what was going on and they were both caught on fire. (CD2 2/28/ 19:9:11-917). The
State attempted to impeach Mr., Coriz, however, in the prior statements he made he
indicated he was angry at his wife and on a large number of medications that caysed
him to be seriously impaired, He also stated he had significant head injuries causing
long term memory issues. (CD2-2/28/] 7:10:07, 10:09, Cross at 10:53, 10:56, 10:58)
He also admitted he had an ax and was breaking the windows in Defendant’s car
when the incident happened. (CD2-2/28/1 7:1056).

(b)Mark Coriz and Martina Garcig

These two witnesses testified that Mr. Coriz made statements asserting he had
been burned by the Defendant the night of the fire, however they also noted that he
was in a state of shock and severely injured. (CD2-2/27/ 17:3:2:30 and 2:49)

(c) Officer Chavez’s Testimony

State Police Officer Chavez testified as an expert witness that he believed the
accelerant used to start the fire was gasoline. He testified that he believed Mr. Coriz
had the accelerant Squeezed on him from a container with a 1 inch opening or tossed
or thrown. He refused to acknowledge a theory where the liquid could have splashed
onto the AV,

(d) Fire Marshall’s Office Investigator - Sam Anaya
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Officer Anaya testified as an expert and described the fire debris field as
spread out. He testified that the bed was not burnt, however, 9 items including Mr.
Coriz’s clothing all had accelerant on them and had burned. (CD2-2/28/17). He also
testified that he believed that the fire was caused by liquid from the container with
fuel mix in it being thrown or splashed on the Alleged Victim (CD2-2/28/17),
however, he noted that the fumes from the gasoline could catch the air on fire above
the gas itself.

(e) Case Agent - NMSP — Whittaker

Officer Whitaker was the primary case agent for the investigation of the
charges against Mrs. Coriz. He testified that he was called to the scene on November
17,2017 and did a walk through. (CD2-2/28/17:2:32).

Officer Whitaker interviewed James Coriz and Layla Coriz, and made a tape
recording of the interviews. His interview with Layla Coriz was over an hour and a
half long and was played for the jury. (CD2-2/28/17:2:53-4:58). She stated Mr.
Coriz would pick up an ax or shovel or hammer and go for her head and so she
wanted out of there as fast as she could get out. (CD2-2/28/17:347). When she
wrecked her car, she said she called police. She thought Mr. Coriz would hide once
she told him she called police. She argued with Agent Whitaker regarding the
spilling of the chainsaw fuel. (CD2-2/28/17:3:50) Mrs. Coriz stated she and Mr.

Coriz were dninking and using cocaine earlier in the day. (CD2-2/28/17:3:58). Case
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Agent Whittaker interviewed Mr. Coriz at the hospital and on December 19, 2015
and Mrs. Coriz a few days after the incident on November 17, 2015. His one and a
half hour long interview with Defendant was played to the jury during his
testimony along with his arrest of her for Attempted Murder and Aggravated
Arson. (CD2-2/28/2017:2:52-45 8). Defense Counsel moved for a mistrial as to the
arrest information. (CD3-3/1/17-8 14). Agent Whittaker testified as to how he
oversaw the crime scene investigation and identified a lighter collected during the
process (CD2-2/28/1 7:2:42) Exhibit 15. Agent Whittaker discussed how the AV’s
story could change after he took the statement. He also admitted on cross-
examination that the alleged victim’s injuries to her feet did not change his opinion
about what happened. (CD3-3/1/17:8:52).

During agent Whittaker’s testimony, the Court excused Mr. Coriz as a State’s
witness and he was told he was free to go. (CD2-02/28/ 17:3:33). It was not clear in
the record if he stayed and Defense Counsel did state that he wanted Mr. Coriz for
the Defendant’s case the next day. Mr. Coriz’s mother was admonished by the Court
and it was noted that she was making noises hostile to the Defendant’s statements
on a recorded interview (Exhibit 17) with Whittaker and had threateningly
confronted the Defendant in the hallway outside the Courtroom. (CD2-
02/28/17:3:08:45),

(f) Defendant’s Case —
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(g) James Coriz Testimony in Defendant’s case

James Coriz was called to testify for the Defense on the last day of testimony.
He testified that he had made statements accusing the Defendant that were false
when he was angry and medicated. (CD3-3/1/17:10:37). Mr. Coriz said that he was
not sure how the fuel got on him but he knew the container fell. (CD3-
3/1/17:10:53). During his testimony his mother, a noted opponent of Defendant,
was asserted to be making noises again. (CD3-3/1/17:10:58). Mr. Coriz continued
to say that he was angry when he told Agent Whittaker that Mrs. Coriz lit him on
fire. (CD3-3/1/17:11:11)

(h)Defendant Layla Coriz’ testimony

Mrs. Coriz testified that she accidentally kicked the fuel container in this case
and, after Mr. Coriz broke her car windows with an ax she went into the house where
the electric was turned off and she lit a lighter when the container was spilled to see
what had happened and a large flame erupted. She then ran from the house to her
friends home. (CD3-3/1/17:11:26-11:43). Mrs. Coriz stated that during her long
interview with Agent Whittaker she was not feeling well, but she stood by her
description of the ignition as accidental. (CD3-3/1/17:1147-11:52).

JUROR CONCERNS AND THE JURY VERDICT
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This section is inclusive of several procedural issues in the case, however, the
procedural and factual circumstances of what occurred a trial are merged here for
unitary and easy access to the key issues raised on appeal.

The trial began on February 27, 2017 [RP 155]. The trial court took great care
to instruct the jurors before and after selection not to discuss the case with anyone.
One example of these instructions included instruction from the trial court that the
jury not let anyone discuss the case in their presence and if anyone did they were
instructed to immediately let a2 member of the judge’s staff know that. (CD-2-
2/27/17:10:51:55). This instruction and others like it were repeated on multiple
occasions to the jurors.

On March 2, 2017, the last day of trial, the jury found the Defendant guilty of
the single charge of aggravated battery on a household member. Before the verdict
was announced several things happened. First, at 11:24 the judge noted the jury had
a verdict and the judge called the case. The court then asked counsel to approach.
(CD4-3/2/17:11:24:45). The Court stated: “A juror upoxi returning of the verdict
stated some discomfort and concern for her safety, that certain parties might not be
happy, and expressed concern for her safety upon return of the verdict, that certain
parties might not be happy with the verdict, so I have arranged for deputies to escort

the jury out of the court house once the verdict is returned.” (CD4-3/2/17:11:25).
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At 11:26, the Court also called counsel back to the bench. The Judge stated:
“Okay, I'm going to read these notes onto the record, these notes were received by
the jury, they’re not signed, okay, I'm going to read these so that your client knows
what is going on. (CD4-3/2/17:11:26). The Court then read the two notes in the
record to counsel, The first note explained that the jurors had met with Mr. Coriz by
accident outside the Court (presumably the day he testified and was given permission
to leave the courtroom) and he was intimidating to them, he had glared at each juror,
the author of the note wanted to ensure the safety of all jurors. Court’s Exhibit 9.
The Second Note indicated that four of the jurors observed James Coriz “give Jesse
Whittaker [sic] a throat slashing sign while he was on the witness stand.” Court’s
Exhibit 10.

Upon the Court’s reading of the second note regarding the throat slashing sign,
the Defendant’s attorney exclaimed: “I did not know about that.” Ms. Anastasia
Martin, for the State, appears to state during this conversation that “the State was
aware of it, Jesse Whitaker informed us about it” (CD4-3/2/17:11:26:50). M.
Thompson then stated he wanted to move for a mistrial. The Court then read the
notes out loud in the Court so the Defendant could hear what they said.

Mr. Thompson moved for a mistrial and asked if the note was produced before
or after the verdict. The judge stated she heard the jury had a verdict half an hour

before the proceedings taking place. (CD4-3/2/17:1 1:29). The Judge stated she had
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just been handed the notes. However, Mr. Thompson’s.question as to whether the
notes had been written before or after the verdict had been rendered was not
answered. (CD4-3/2/17:11:29). Mr. Thompson asserted that there was no way that
four jurors could have seen the throat slashing gesture toward Agent Whitaker and
after having concerns expressed for their safety as well (independent of that
incident); that there was no way they could not have been affected in their verdict.
Id.

Ms. Martin responded to Mr. Thompson’s assertion stating that Agent
Whitaker had informed the State the day before (March 1, 2017), that Mr. Coriz had
made the gesture toward him while he was on the stand. (CD4-3/2/17:11 :30). Ms.
Martin argued that the instructions required the jurors to observe witnesses when
testifying, Mr. Thompson noted that when jurors are in fear for their physical safety
from Mr. Coriz, he was sure that would affect their ability to come to a fair
conclusion because of the fear for their physical safety due to the threats and
intimidation blatantly exhibited by Mr. Coriz. (CD4-3/2/17:11:24:31) The Court
indicated that without caselaw that indicated that a witness who testifies is perceived
as threating or intimidating to the jury or to some of the jury, the court would,
without prejudice to the return of the verdict, asked for caselaw on the issue. The
Court indicated specifically that it was not aware of any case law suggesting that

“simply because the jury is afraid that a complaining victim may not be happy with

12



LM

mﬁn}. mnac e} 1m T2 SPSIq qm; g combigwmd Ao m") Do} pé psnhk NP
- (;(mu 18g1CY(6 abr,cu_icsg;)a 19F 1§ 482 O] TMELE OF, sk cope Jam enBRemES 1put
mrpong BLEINgICe (0 (16 LBINLY OF fpS AGLYIC: Y2R6q JOL CHCHM OB :gc; reenc’ 1 Jic
gz eenul oL muwiqsIuE o {Pe ‘?_m.?\ oL to zofne o fyr6 laid’ gpe cguu)ﬁ'omq‘
IDGICFICG (HSE LALPON] cszojs M (il IQICHIeq PSt 9 m:»mziaa_mpo ;céqgea‘ 12 DsLCe1Asq
'vmmqs:-ov PISIINITA wrp!rcq £ e cous (CD- ITIATIIF31) e cony
couc;ne;uu p_ccsmr, 01 fpe I65L {OL (PSiL bp}axcs; as;et)\ e 10 ipe :pu;sr? ouq-
pow wx. Coqs‘ LS MBZ eNiE {9 HOma SISt ipG!L ypIjIfh 10 COWIG [0 § (UM
{e2iguus wﬁ 1pourbeon Uo(eq (Hg] 16l 101018 916 17 (691 YOL [Ps!L bp?\é‘;cs} zsgsr}s
Y S18n6q (PSE 116 102AcHion? 1600116 (ps Imow {0 65)3:&\3 :_agwcaacé 'mp'czr
15q6 e Beariie (0491 POy MPIJE PC 2482 OU (16 2(SUq° (CD#"S’\E"\I&" 11:30Y We
MPHSHEeL peq gmpm;s{; e gfs;c ipe qod pofote (NSICH 1° S0T)) (st W COUR pEq
1R Ta) %.czbonch o W Lpowhzou 2 saa»sugo'n ersi® ther vBew
™ | |
; ;ac;qcm.}t ,cps: xpeu; AR 10 SN [IEA CONJYG 1O [IBAG PEG SLIGUIG] b gPeIL ACLGICE
st pswn& cOUCELZ GXDIGERGG [OL {(PIGIL 29IS(A u2 mcp (wqcbouocm of [Pt
1008 }nwm con;q 1946 2061 (PG IpLoy; 2j9zpruk Beepmie mman v&gm M\PlSKeL g |
| sué._r.xs:ieq (CDENSIATIS) NV Tpombeon g2aeiicq (vl {P6Le /82 DO MaA (g
UOLee P8q PESH MLI{IGU PGIOLS OL JYCL ipe ;;qu;cg peq pesu ‘LGU(.}GLGQ 92 ’u‘o;

1h2t pocy pEIQsq tF6 Vo6’ HOMEAGL NI Lpowhbaon, 2 dnee(lon §2 JO MUGIHGL IPs



their verdict that that would be the basis for a mistrial, and so I’m denying it.” “So,

It’s without prejudice after the verdict if you see fit to do so you may do that in
writing.” (CD4-3/2/17:11:32).

The court made sure to have the jury escorted out of the building from a
different floor as Mr. Coriz was on the third floor where the courtroom was located,
and the Court asked a deputy to watch Mr. Coriz. (CD4-3/2/17:11:34) (Mr. Coriz
was later criminally charged for this incident).

The Court read the verdict of guilty at 11:38:50 and the foreman confirmed
the verdict, (CD4-3/2/17:11:39). The court polled the jurors by number from 1-12
and all affirmed the verdict. The trial court informed the jurors that they could
contact the court or law enforcement if they felt threatened and informed the jurors
they would be escorted out of the building.

The State argued a Motion for revocation of the Defendant’s conditions of
release and the Court ordered that she be taken into custody. (CD4-3/2/17:1 1:46).
The Court also ordered a 60 day diagnostic report through the Department of
Corrections. (CD4-3/2/17:11:47). The Defense asked the Court to re-consider the
remand order, and the Court denied it due to the requirement that Defendant be in
custody for the 60 day eval. (CD4-3/2/17:11:49). The Court also noted it would file
the juror notes so Defense counsel could obtain them in case a “Motion for New

Trial” was going to be filed. (CD4-3/2/17:11:50).
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that jurors had been intimidated. (CD-4-3/2/1 7:12:14). The Court indicated that jt

did not know whether Jurors being uncomfortable would be basis for sealing the
record. The State responded that there was 3 stringent test for sealing documents
and a hearing would quickly be needed ip order to seal the document. (CD-4-
3/2/17:12:15),

and the victim, Mr, Coriz, and indicated that the State had possession of, and had
reviewed the Court video of the incident, (CD~4-3/2/17:12:I7) No further

information was entered into the record as to how the State came into possession of

Witness in case D-IOI-CR-2017-00332. Appellant asks the Court to take judicial
notice of that case in this matter,
II. ARGUMENT
A.INTRODUCTION

1. Issues on Appeal

14
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The Court addressed the following issues raised by Defendant in her

Docketing Statement and Memorandum in Opposition to Summary Affirmance.
Defendant-Appellant Coriz raises four issues in this appeal. First, Defendant-
Appellant Coriz claims that the trial court abused its discretion by denying trial
counsel’s motion for a mistrial based on information regarding the juror notes
expressing fear for juror safety. Second, Defendant-Appellant Coriz claims that
a fundamental error occurred when the trial court failed to make a sua sponte
inquiry into jury tampering. The additional issues are whether the State
committed prosecutorial misconduct by failing to alert the Court or the Defense to
M. Coriz’s actions during the case agent’s testimony and whether the failure to
turn over a video of the incident to the Defense or the Judge was in furtherance of
such prosecutorial misconduct. Finally, trial counsel raised the issue of whether
ineffective assistance of counsel resulted from his failure to request voir dire of the
jurors or to file a written motion for new trial or for mistrial subject to the Court’s
allowance for such notwithstanding the verdict.

B.ISSUEL. Whether the Trial Court erred in Failing to Grant the
Defendant’s Motion For Mistrial

1. Standard of Review

“This Court will only overturn a district court's denial of a motion for new trial
based on jury tampering or bias unless the district court abused its discretion.” State

v. Mann, 2002-NMSC-001, 917, 131 N.M. 459, 39 P.3d 124.

15
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To establish an abuse of discretion, it must appear that the district court “acted in
an obviously erroneous, arbitrary or unwarranted manner.” State v, Gallegos, 2009-
NMSC-017, §21, 146 N.M. 88, 206 P.3d 993.
2. Probable and Inherent Prejudice

Unauthorized communications to the Jury in state courts must be judged by
the federal requirements of due process. Parker v. Gladden, . If the situation here
involves probable prejudice or inherent prejudice under these standards, there must
be a new trial. Probable or inherent prejudice exists in the communication of a
throat slashing gesture to a police officer accompanied by glaring at the jurors.

In State v. Gutierrez, 1967-NMCA-024, 1§ 15-17, 78 N.M. 529, 531,433
P.2d 508, 510, this Court held that New Mexico is bound to federal law on Due
Process with respect to this issue, adopting the holding in Remmer v. United States,
347U.8. 227, 74 S.Ct. 450, 98 L.Ed. 654 (1954).

In Remmer the US Supreme Court interpreted and enforced the Dye Process
Clause stating:

"In a criminal case, any private communication, contact, or tampering

directly or indirectly, with a juror during a trial about the matter

pending before the jury is, for obvious reasons, deemed presumptively

prejudicial, if not made in pursuance of known rules of the court and

the instructions and directions of the court made during the trial, with

full knowledge of the parties. The presumption is not conclusive, but

the burden rests heavily upon the Government to establish, after notice

to and hearing of the defendant, that such contact with the juror was
harmless to the defendant."

16
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Remmer at 229.

Thus, under standards of due process, any unauthorized communication is
presumptively prejudicial. Further, the burden is not upon the defendant to
establish the existence of prejudice. In this case, a key additional fact is that the out
of court communication and the in-court intimidation not seen by Defense Counsel
or the Judge, did occur during the course of the trial and well before the
deliberations of the jury. The trial court, recalling the prior incidents with the jury
that had to be vacated in Tierra Amarilla, had repeatedly instructed the jury that if
anyone had any contact with a party, or a witness, other than a hello or good
morning, that they were to report such contact to the Court’s staff immediately. See
(CD2-2/27-28/17:6:45) This was not done in this case.

More recent jurisprudence in from the Supreme Court has further explained
this protection of the sacrosanct process of jury deliberation. “In a criminal case,
any private communication, contact, or tampering directly or indirectly, with a
Juror during a trial about the matter pending before the jury is, for obvious reasons,
deemed presumptively prejudicial, if not made in pursuance of the known rules of
the court and the instructions and directions of the court made during the trial, with
full knowledge of the parties. The presumption is not conclusive, but the burden
rests heavily upon the Government to establish, after notice to and hearing of the

defendant, that such contact with the juror was harmless to the defendant.” Kilgore
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v. Fuji Heavy Indus. LTD, 2010-NMSC-040,148 N.M. 561 citing Remmer v.
United States, 347 U.S. 227 (1954),

Jury tampering occurs when a person purposefully initiates contact with a
juror in an attempt to influence the juror. Kilgore, 2009-NMCA-078, ¢ 12; see also
Mann, 2002-NMSC-001, 921 which defines jury tampering as "private
communications between third persons and jurors.” |

The first instance of jury tampering occurred during NMSP main case agent
Jessie Whitaker’s testimony. During his testimony, four of the jurors witnessed Mr.
Coriz allegedly “make a throat-slashing gesture against his own neck with his
finger towards _him.” [RP 207] The jury saw and took the gesture as violent.

The second instance occurred outside of the courtroom. The juror note stated
that some jurors accidentally encountered Mr. Coriz outside of the courtroom.
Additionally, the note implies a certain degree of fear of Mr. Coriz because he was
“intimidating.” [RP 206]. The State’s argument that this situation only reflected on
Mr. Coriz’s credibility as a witness misdirected the trial court. Defense counsel
noted that the issue was not witness credibility but juror intimidation out of court
and in court. The trial court’s ruling focused on the witness issue only, and did not
address the juror intimidation issue (however, the court had assigned sheriffs to
escort jurors). The trial court noted: “simply because the jury is afraid that a

complaining victim may not be happy with their verdict that that would be the
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basis for a mistrial, and so I'm denying it.” (CD4-3/2/17:11:32)

The jurors were affected, how they were affected is unknown, however, the
Defendant-Appellant does not bear the burden of dissuading the presumption of
prejudice in a situation as occurred at bar. The trial court, the State and the Defense
all were on notice that a jury issue is resolvable only by voir dire of the juryin
response to their notes.

The jury, whose notes to the trial court evidence an outside influence
unquestionably bothered their minds while they considered whether to acquit or
convict the Defendant-Appellant, were not required to do more than notify the
Court, however, they had also delayed notification of these issues in defiance of
the Court’s instruction to inform the court staff of aﬁy inappropriate contacts.
(CD2-2/27/17.06:45). They did so, however, it was at the most inopportune time.

Mr. Coriz’ presence and alleged actions intimidated the jurors in such a way
that it "unfairly affected the jury's deliberative process and resulted in an unfair
jury." Mann, 2002-NMSC-001, § 20. Mr. Coriz’ tampering in this case was
deliberate and, other than the throat-slashing gesture, directed at them personally,
no evidence was presented that Defendant-Appellant requested Mr. Coriz to take
the steps he did.

If even one juror was biased against Mrs. Coriz due to her husband's actions,

the conviction must fail because “a lone biased juror undermines the impartiality of
p
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an entire jury." State v. Vanderdussen, 2018-NMCA-41 ,16,420 P.3D 609,

In this case, the presumption of prejudice was triggered by Mr. Coriz’
contact with the jury outside the courtroom and outside the view of the Judge.
Fortunately, his actions were caught on video camera by the Court. Unfortunately,
the court and the Defense were never shown the video during these discussions as
the parties milled about the video equipment they were using to show slides and
play interviews.

In State v. Perea, 1981-NMCA-033, 95 N.M. 7717, the court found that the
jury was contaminated when a juror brought into the jury room a newspaper with
an article about the Defendant’s guilt. Bailiff discussed the article with the jury
which resulted in a juror writing a note asking the court deny mistrial based on the
newspaper incident. This Court found the circumstances "so corruptive of the
sanitation within which a fair trial is supposed to proceed" that even "the
protestations of the State and the assurances of the jurors that “each and every one
of the jury panel was 'totally free' from any contamination” was insufficient to
sustain the conviction as valid and free from error. Id. q6.

As noted, it is clear that the outside influences visited on the jury by Mr.
Coriz were individually threatening. [RP 206-7]. Whether the jurors voted to
convict based on their feelings about his behavior is impossible to discern on the

current record, however, the possibility of prejudice is clearly demonstrated by the
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same record. The trial court asked for case law and briefing on the issue, however,
this was fundamental error at best. The danger was easily addressed by the tool
available to the éourt, individual voir dire of each juror to determine whether the
juror was aware of any threats or contact and, if so, whether the threats would or
were having an impact on that juror’s impartiality. This process is the surefire
prophalactic available to the court in such a situation and failure to exercise the
process was error. Without that process Defendant-Appellant’s presumption
establishes that the jury’s deliberative process was unfairly affected and that the
trial court abused its discretion in denying Defendant-Appellant’s motion for a
mistrial based on the improper behavior aimed at influencing the jurors and
witnessed by the jurors during testimony.

C. ISSUE TWO: FUNDAMENTAL ERROR OCCURRED WHEN

TRIAL COURT DID NOT CONDUCT PROPER INQUIRY
INTO JURY TAMPERING AND BIAS

Fundamental Error Occurred Because the Trial Court Did Not
Inquire into Possible Jury Tampering and Bias

1. Standard of Review

When a court learns of possible juror misconduct or tampering during
trial, "it/ should conduct an inquiry to determine whether the fairness of the trial
has been threatened and then take appropriate measures.” State v. Gardner,
2003-NMCA-107,9 13, 134 N.M. 294, 76 P.3d 47 citing Goodloe v. Bookout,

1999-NMCA-061, § 23, 127 N.M. 327, 980 P.2d 652.
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Rule 12-216(B)(2) states that “fundamental error is an exception to the
general rule requiring preservation of error.” Gallegos, 2009-NMSC-01] 7,918
citing State v, Cunningham, 2000-NMSC-9, 910, 128 N.M. 71 1,998 P.2d 176.

“Fundamental error only applies in exceptional circumstances when guilt
is so doubtful that it would shock the judicial conscience to aliow the
conviction to stand.” Gallegos, 2009-NMSC-01 7,9 27 citing State v. Baca,
1997-NMSC-45, 9 41, 124 N.]M. 55, 946 P.2d 1066 (citing State v, Aguilar,
117 N.M. 501, 507, 873 P.2d 247, 253 (1994)). There are two situations in
which the shocks the conscience standard is applicable, one when the
Defendant’s innocence is in question, which is a fair proposition in this case
given the nature of fire and gas fumes igniting, and two when the violation of
Due Process clearly eliminated the possibility of a fair trial. That is g clearly
the situation in this case. State v, Torres, 2018-NMSC-013, 162

2. Argument
Defendant-Appellant contends that the trial court should have suq sponte

conducted voir dire and declared a mistrial upon receiving information in the
juror notes and confirming that jurors felt threatened and their impartiality was
compromised.

Before the jury returned to announce its verdict, trial court brought to

trial counsel and the State’s attention that the Court had received information
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regarding juror notes, however, the record does not precisely identify the

chronology of these notes:

e CD-4-3/2/17:11:24 Judge Attrep noted the jury had a verdict and she
called the case. The court then asked counsel to approach.

* CD-4-3/2/17:11:24:45 The Court stated: “A juror upon returning of the
verdict stated some discomfort and concern for her safety . . . upon return
of the verdict, that certain parties might not be happy with the verdict, so
I have arranged for deputies to escort the jury out of the court house once
the verdict is returned.” CD-4-3/2/17:11:25.

» CD-4-3/2/17:11:26 The Court also called counsel back to the bench. Judge
Attrep stated: “Okay, I’'m going to read these notes onto the record, these
notes were received by the jury, they’re not signed, okay, I’m going to
read these so that your client knows what is going on.

e (CD-4-3/2/17:11:26 The Court then read the two notes in the record to
counsel. Upon reading the second note regarding the throat slashing sign,
the Defendant’s attorney exclaimed: “I did not know about that.”

e CD-4-3/2/17:11:26:50 Ms. Anastasia Martin, for the State, appears to state
during this conversation that “the State was aware of it, Jesse Whitaker
informed us about it” Mr. Thompson then stated he wanted to move for a
mistrial. The Court then read the notes out loud in the Courtroom so the
Defendant could hear what they said.

e CD-4-3/2/17:11:29 Mr. Thompson moved for a mistrial and asked if the
note was produced before or after the verdict. Judge Attrep stated she
heard the jury had a verdict half an hour before the proceedings taking
place. She also stated she had just been handed the notes, however, she
did not answer Mr. Thompson’s question as to whether the notes had been
written before or after the verdict had been rendered. Mr. Thompson
asserted that there was no way that four jurors could have seen the throat
slashing gesture toward Agent Whitaker and having expressed concerns
for their safety as well; that there was no way they could not have been
affected in their verdict.

e CD-4-3/2/17:11:30 Ms. Martin responded to Mr. Thompson’s assertion
stating that Agent Whitaker had informed the State the day before
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(February 28, 201 7), that Mr. Coriz had made the gesture toward him
while he was on the stand, Ms. Martin argued that the instructions required
the jurors to observe witnesses when testifying.

P’m denying it.” “So, It’s without prejudice after the verdict if you see fit
to do so0 you may do that in writing.”

* CD 4-3/2/17:11:34 The court made sure to have the jury escorted out of
the building from a different floor as Mr. Coriz was op the third floor
where the courtroom was and the Court asked a deputy to watch Mr. Coriz.

* CD4-3/2/17:11:38:50 The Court read the verdict of guilty

* CD 4-3/2/17:11:39 the foreman confirmed the verdict. The court polled
the jurors by number from 1-12 and all affirmed the verdict. The court
then informed the jurors that they could contact the court or law
enforcement if they felt threatened and informed the jurors they would be
escorted out of the building.

Trial courts “have discretion and variety of remedies to address allegations
of juror bias, including individua] voir dire, curative instructions, and if necessary
dismissal of the affected juror.” Gallegos, 2009-NMSC-01 7,928-29. In Gallegos,

the appellate court found no fundamental error because the trial court correctly
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took the necessary steps to determine the existence of bias or prejudice by

conducting a voir dire of the entire jury and then by offering a curative instruction.

The juror note revelations prompted trial counsel to move for a mistrial. The
trial court denied the motion on the basis that Mr. Coriz’ gesture did not affect the
decision of the jury without conducting proper inquiry as to the allegations of juror
intimidation. However, the trial court took the incident seriously enough to have
the sheriffs guard Mr. Coriz and escort jurors secretly form the building,

In this case the initial demonstration of a highly prejudicial series of events
was made on the record with no question as to whether these events occurred. The
Court’s ruling did not address the fact that the jury expressed fear of Mr. Coriz that
might have impacted their deliberations. It did not matter whether he was a witness
or not, he intimidated the jury by the throat slashing gesture and the meeting of the
jurors in the hallway. The trial court had previously dismissed the jury in Tierra
Amarilla due the possibility that panel members were not being honest about
discussing the case with each other while sitting outside the courtroom during voir
dire. The Court’s failure to investigate this matter was simply an abuse of
discretion given the very likely possibility that the jury was influenced by the fear
expressed in the notes.

The trial court was on notice as to the severity of this situation and would be

required to conduct the necessary voir dire of the jury. The Court would be
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required to do so when alerted to such possible violation of the instruction to the
jury that they not allow anyone to contact them regarding the case pending their
deliberations. If the Jury made contact with Mr. Coriz and failed to notify the Court
at the time of that contact, which had to be prior to the uninterrupted deliberations
on the mormning of March 2, 2017, the jurors had violated the instructions and had
failed to inform the Court, The jurors were clearly in violation of their oath and
therefore, the Court was obligated to voir dire the jury on that issue alone, as it had
done with the venire panel in Tierra Amarilia,

The next step required was not taken. The State did not rebut the
presumption of prejudice and the Court did not inquire of the jury as to the impact
of these events. Without, further evidence in the record, prior case law is clear that
such a conviction cannot stand and another trial is required to ensure the improper
efforts to influence the Jury did not result in an erroneous jury verdict based on bias
or prejudice to the Defendant, Vanderdussen, 201 8-NMCA-41, 9 16. The Duye
Process provided for in both the State and Federal Constitutions was in the hands
of the swomn attorneys in the room and the judge. No doubt this was an emotional
and extensive one count tria] that had more meanderings than the Rio Chama itself;

however, this did not relieve the attorneys and the court of the duty to protect the

Defendant’s constitutional rights right up through the time of receiving the verdict.
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Fundamental error clearly existed in this case and the proper remedy is “an

evidentiary hearing in which the parties have an opportunity to find out whether
Mr. Coriz’ alleged actions affected the jury’s deliberations and thereby its verdict.”
Kilgore, 2010-NMSC-040, 9 28 citing Olano, 507 U S. at 739; see Smith, 455 U .S.
at 214; Remmer, 347 U.S. at 229-30; United States v, Vitale, 459 F.3d 190, 197-
200 (2d Cir. 2006); Doe, 101 N.M. at 366-67, 683 P.2d at 48-49; Duran v. Lovato,
1982-NMCA-182, 99 N.M. 242, 248, 656 P.2d 905, 911 (Ct. App. 1982).

D: ISSUE THREE: PROSECUTORIAL MISCONDUCT
CONSTITUTED FUNDAMENTAL ERROR

Fundamental Error Occurred When the State Failed to Disclose to Trial
Court and Trial Counsel Its Knowledge of the Throat-Slashing Gesture
Before Deliberations

1. Standard of Review

A trial court's ruling on prosecutorial misconduct is reviewed for abuse of
discretion because the trial court is in the best position to evaluate the significance
of any alleged prosecutorial errors. State v. Hatch, 2008 NMSC 24, 47. In this case
the issue was not brought to the trial court’s attention as prosecutorial misconduct
and therefore, the Court likely would review the issue for fundamental error. If the
Court reviews the issue for fundamental error “the jury verdict will not be reversed
unless necessary to prevent a miscarriage of justice." State v, Sandoval I, 2011-
NMSC-022, 9 13 (internal quotation marks and citation omitted). The court will

reverse a conviction under the fundamental error doctrine only "if the defendant's
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guilt is so questionable that upholding a conviction would shock the conscience, or
where, notwithstanding the apparent culpability of the defendant, substantia] justice
has not been served." State v. Silva, 2008-NMSC-051, 913,144 N.M. 815, 192 P.3d
1192 (internal quotation marks and citation omitted).

2.  Argument

Defendant-Appellant argues that the prosecution committed misconduct by
failing to disclose the throat slashing incident to the jury during Agent Whittaker’s
testimony. Agent Whittaker’s testimony was the gravamen of the Defendant’s
credibility. He testified and an hour and a half video of his interview with Defendant
arguing over the method by which the AV, Mr. Coriz, was doused with chain saw
fuel mix. This argument went on through Mrs. Coriz’ testimony. Throughout it all,
her assertion that she did not douse Mr. Coriz intentionally was tested versus the
State’s version of events. She explained that the situation was confusing and the
conflict between her and Mr. Coriz was such that she knew the flammable material
ignited violently within the room causing her to run away. It was dunng this most.
crucial evidence that the throat slashing sign to Agent Whittaker was made by Mr.
Coriz, however, the Defense and the Court do not know when this occurred and how
it was done or how much involvement the four jurors who saw it might have had in
contact with the AV when he did it. The State does know this information. The state

had this information prior to the rendering of the verdict. The State did not admit
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that it had a video of the event unti] after thejury had been dismissed and rushed out
of the courthouse secretly with an armed escort. The withholding of this information
prior to verdict, as in any analysis of withholding of exculpatory information prior
to trial, completely denigrated the Due Process Rights of the Defendant and
denigrated the authority of the Court, from whose securi& services the video had to
have been obtained from.

Prosecutors have a duty to refrain from improper methods to produce a
wrongful conviction. The State’s failure to turn over information and evidence of
the misconduct of Its own witness was fatal to the conviction and was essential to
defending the Defendant against the harmful effects of jury tampering. In an
analogous situation the State was found to have committed prosecutorial misconduct
prior to trial. “It appears to us that the prosecution in this case had a duty to bring to
Defendant’s and the district court's attention that it had information that arguably
came within the court's discovery order and the Brady rule. It appears that the State
breached that duty. It also appears that if the prosecution was not going to disclose
any of the information, it had a duty to assert the Rule 11-51 0(A) privilege. It appears
that the State breached that duty as well. See State v, Luna, 1996 NMCA 71, PP 9-
14,122 N.M. 143, 921 P.24 950 (indicating that the State should assert its privilege
in a timely manner to allow the defendant to seck in-camera review of allegedly

privileged documents). State v, Cortez, 2007 NMCA 54 P28, “When guilt is so
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doubtful that it would shock the judicial conscience to allow the conviction to stand,"
and "goes to the foundation or basis of a defendant's rights or ... take[s] from the
defendant a right which was essential to his defense and which no court could or
ought to permit him to waive." State v. T orres, 2018-NMSC-013, 9 62.

E: ISSUE FOUR: IT WAS INEFFECTIVE ASSISTANCE OF COUNSEL

RESEARCH AND WRITE A MOTION FOR MISTRIAL, REQUEST THE

STATE’S VIDEO OF MISCONDUCT AND MOVE FOR VOIR DIRE OF

THE JURY REGARDING THE JUROR NOTES

1. Standard of review

In State v. Astorga, 2015-NMSC-007 the Supreme Court puts forward a test

for establishment of Ineffective Assistance of Counsel on direct appeal as: "To
establish ineffective assistance of counsel, a defendant must show: (1) 'counsel's
performance was deficient,' and (2) 'the deficient performance prejudiced the
defense." State v. Paredez, 2004-NMSC-036, 4 13, 136 N.M. 533, 101 P.3d 799
(quoting Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984)). “On direct appeal, the record is frequently inadequate to either evaluate
counsel's performance or to determine prejudice. State v. Arrendondo, 201 2-NMSC-
013,49 38, 278 P.3d 517 ("The record is frequently insufficient to establish whether
an action taken by defense counsel was reasonable or if it caused prejudice.”). As a
result, our appellate courts prefer an ineffective assistance of counsel claim to be

brought in a habeas corpus proceeding, "so that the defendant may actually develop

the record with respect to defense counsel's actions." Id. However, if the defendant
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Presents a prima facie case on direct appeal, the Court will remand the ineffective
assistance of counsel claim to the district court. Jd. Absent a prima facie case, we
presume that counsel's performance was reasonable. d”

Astorga continues with a second theory of Ineffective Assistance evaluation
on direct appeal, the doctrine of fundemendal error. “Under the doctrine
of fundamental error, an appellate court has the discretion to review an error that
Was not preserved in the trial court to determine if a defendant’s conviction
“shock[s] the conscience” because either (1) the defendant is "indisputably
innocent," or (2) "a mistake in the process makes a conviction fundamentally
unfair notwithstanding the apparent guilt of the accused.” State v, Barber, 2004-
NMSC-019, 478, 17, 135 N.M. 621, 92 P.3d 633 (internal quotation marks and
citations omitted); see also Rule 12-216{B)(2) NMRA. When reviewing
for fundamental error, "we first determine if error occurred; if so, we next
determine whether that error was fundamental." Campos v. Bravo, 2007-NMSC-
021, 98, 141 N.M. 801, 161 P.3d 846.”

2. Argument

“A lone biased juror undermines the impartiality of an entire jury” State v,
Gallegos 2009~N.MSC-OI 7,922. In the case at bar, there were potentially biased
Jurors who Trial Counsel never motioned the Court to voir dire about their

interactions with James Coriz, the alleged victim, who was documented contacting
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and intimidating members of the Jury and witness Whittaker. At [CD3-3/2/2017,
11:26:09] the Court first informs Trial Counsel that the jurors sent the judge two
notes from the jury complaining of James Coriz. In the first note, an unspecified
number of jurors complain that they met James Coriz outside of court (allegedly
accidentally) and that during the proceedings he “glared at each juror” and that the
Jurors were concerned for the safety of jury members. In the second note, four
Jurors complain that James Coriz made a throat slashing motion towards Agent
Whittaker who was testifying. At [CD3-3/2/2017:11:29:00] Trial counsel makes a
motion for a mistrial citing that the fears of the jurors must have influenced their
decision-making prejudicing Defendant Coriz.

It was Ineffective Assistance of Counsel for Trial Counsel to have not
moved the court for an evidentiary hearing to voir dire the jurors about their
interactions with James Ruiz before the verdict was rendered and definitely before
they were released from their Jjury service in this case. “A Remmer hearing is . . .
used to investigate [‘Jcredible evidence of jury tampering[‘}” Stouffer v, Trammell,
738 F.3d 1205, 1213 (10th Cir. 2013). (Quoting from Kellen v. Dowling 2017 U.S.
Dist. Lexis 191454 *; 2017 WL 5586958). The case at bar contained credible
evidence of jury tampering that confronted Attorney Thompson prior to the

rendering of the verdict.
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In the first note given to the Judge by the jurors, it is clear that the jurors
penning that note had had some form of contact with James Coriz as the fearful
Jurors stated “we have met him, accidently, outside of the courtroom [CD3-
3/2/2017:11:27:56].” According to a reading of Remmer at 229, this contact “is
deemed presumptively prejudicial” in that it was not made “in pursuance of the
known rules of the court.” Following Remmer further, the burden was, in fact, on

the State to prove that the juror contact was not “presumptively prejudicial” after

“noftice to and hearing of the defendant.” Trial Counsel ineffectively never held the

State to this burden of proof of no prejudice by failing to seek a brief recess to
obtain and argue Remmer and by failing to move the trial court for an evidentiary
hearing to at least voir dire the juror members reporting with regards to the

suspicions he raised regarding prejudice in his Motion for Mistrial.

Whilc Trial Counsel did move for a mistrial verbally based on the two notes

from the jury to the judge, he also failed to accede to the Court’s invitation for a
written motion with no prejudice to the jury verdict. At minimum, a brief check
into caselaw would reveal Remmer s place in New Mexico jurisprudence and
fikely would have pre-empled the need for a written motion. It is not much of a
stretch to believe that the lurors mav have irmouted the had acts of Tames Coriy

onto Defendant Layla Coriz. Though in fundamental error, this possibility was
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never explored at hearing either sue sponte by the Court or upon defense motion in -
accordance with the guidance of Remmer.

The Trial Court’s clear instructions to Trial Counsel were to submit a written
motion for a mistrial, if he wished, and if there was case law that supported his claim
for a mistrial [CD3-3/2/2017:11:32:08]. This is a case of prima facie ineffective
assistance of counsel because Trial Counsel chose to not have done this in light of
Remmer and Stouffer and their holdings on presumptive prejudice, and the guidance
that it was the State’s burden to prove that Defendant Coriz was not prejudiced by
James Coriz’s conduct. An evidentiary hearing in this matter would have satisfied
Remmer and may well have provided a basis for a successful Motion for mistrial if
one would have been brought in Writing by Trial Counsel. The Strickland two prong
test of deficient performance and prejudice to the defendant was met in this case at
bar, as there is no rational strategy to explain trial counsel’s conduct in not asking
for a voir dire of the jury under both Remmer and Stouffer and in support of his
written motion for mistrial he was invited to submit by the Trial Judge. Furihermore,
there was no rational strategic explanation for why trial counsel failed to requesi the
video of Mr. Coriz’s intinuidation he p\:uvvidc:d for review in chambers with the Court
or otherwise. A review of this potentially useful material would have allowed
Detense couised 1o address ile throat slashing issuc with respect 1o its aifects on the
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asmouzced it had the video and had known of the issue for days pﬁor to Mr.

{ 2empson and the Court. Defense Counsel’s lack of any action in this regard was
mexplicable, given the Motion for Mistrial based on the asserted impact of the throat
stzshing incident on the four jurors who saw it and on other jurors they possibly
chose to discuss the incident with.
D. PRAYER FOR RELIEF

For the foregoing reasons Defendant asks this Honorable Court to Reverse
her conviction for Aggravated Battery on a Household Member and to remand this

case for dismissal or further proceedings consistent with the Court’s Opinion.

Respectfully submitted,

Law Works LLC

/s/John McCall
John McCall

Attorney for Defendant-Appellant
500 Oak St. NE, Suite 108
Albuquerque NM 87106
(505) 256-1998
Mccall.jo@gmail.com

I hereby certify that the foregoing

motion was sent on November 4, 2019

by Electronic Filing to Anne Kelly

Director of Criminal Appeals, New Mexico Attorney -

General’s Office.

/sfiohn McCall
John McCall, Attorney for Defendant-Appellant
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