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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-13281-C

DANIEL BOOS,

Petitioner-Appellant,

Respondent-Appeliee.

Appeal from the United States District Court
for the Southern District of Georgia

ORDER:

Daniel Boos, a Georgia prisoner currently serving a life sentence for child molestation
offenses, seeks a certificate of appealability (“COA”™) and leave to proceed ir forma pauperis
(“IFP”), to appeal the denial of his 28 U.S.C. § 2254 petition. In this petition, Boos asserted that
appellate counsel failed to argue that: (1) trial counsel was ineffective in failing to have an expert
witness examine or interview the victim; (2) trial counsel was ineffective in failing to interview
and subpoena personnel at the victim’s school; (3) trial counsel was ineffective in advising him
regarding his decision not to testify; (4) the trial court erred in denying his motion for a mistrial
after a state witness testified regarding the victim’s credibility; (5) trial counsel was ineffective in
informing the jury of Boos’ prior child molestation conviction during opening arguments; and
(6) the cumulative effect of trial counsel’s errors, including trial counsel’s failure to call his wife

to testify, deprived him of a fair trial.
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To obtain a COA, a movant must make “a 'substz;ntial showing of the denial of a
constitutional right.” 28 US.C. §2253(c)(2). The movant satisfies this requirement by
demonstrating that “reasonable jurists would find the district court’s assessment of the
constitutional claims debatable or wrong,” or that the issues “deserve encouragement to proceed
further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quotation marks omitted).
| To establish ineffective assistance of counsel, a defendant must show that (1) counsel’s
performance was deficient, and (2) the deficient performance prejudiced his defense. Strickland
v, Washington, 466 U.S. 668, 687 (1984). Counsel’s performance is presumed to be reasonable,
and thus the defendant must demonstrate that no competent counsel would have taken the action

that counsel took. Chandler v. United States, 218 F.3d 1305, 1315 (11th Cir. 2000) (en banc).

-Prejudice occurs when there is a “reasonable probability that, but for counsel’s unprofessional

errors, the result of the proceeding would have been different.” Id. at 694. “Claims of ineffective
assistance of appellate counsel are governed by the same standards applied to trial counsel under
Strickland.” Philmore v. McNeil, 575 F.3d 1251, 1264 (11th Cir. 2009). |

Here, reasonablé jurists would not debate the state court’s rejection of Claim 1, as the
victim could not be compelled to submit to an interview or an independent psychological
evaluation. Dover v. State, 296 S.E.2d 710, 712 (Ga. 1982); Collar v. State, 426 S.E.2d 43., 44
(Ga.-Ct. App. 1992). Moreover, appellate counsel acted withiﬁ her discretion in deciding which
defense theories to pursue and which legal arguments to present on direct appeal. See Eagle v.
Linahan, 279 F.3d 926, 940 (11th Cir. 2001). ' |

Reasonable jurists also would not debate the state court’s rejection of Claim 2, as Boos has

not shown that no competent attorney would have foregone subpoenaing the school personnel.

Adams v. Wainwright, 709 F.2d 1443, 1445 (11th Cir. 1983); Waters v. Thomas, 46 F.3d 1506,
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1512 (11th Cir. 1995). Additionally, there is no reasonable probability that additional testimony
about the victim’s behavioral problems would have led to a different outcome at trial, given that
the jury heard testimony about the victim’s behavioral problems and reputation for truthfulness. |

Reasonable jurists would not debate the state court’s rejection of Claim 3, as the state court
reasonably found that trial counsel could not have anticipated the jury’s questions about Boos’
rehabilitative efforts, and it was not unreasonable for trial counsel to advise Boos not to testify

under the circumstances known at the time. See Strickland, 466 U.S. at 689. Reasonable jurists

also would nbt debafe thé ';leniai‘c;gc_lahn_lt' bec;usé the ‘-vali‘dit')-/ ‘of “this clalm tun;ed Bn stéte law,
and the district court was bound by the state court’s conclusion that the state witness’s testimony
was admissible. See Pinkney v. Sec’y, Dep't of Corr., 876 F.3d 1290, 1295 (11th Cir. 2017).
Reasonable jurists would not debate the state court’s rejection of Claim 5, as Boos failed
to show that trial counsel’s decision to address his prior conviction during voir dire was

unreasonable, especially when the trial court previously had stated that this evidence would be
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AOQO 450 (GAS Rev 09/20) Judgment in a Civil Case

United States District Court '\b
Southern District of Georgia ‘ WJ
&( P

DANIEL BOOS,

Petitioner,

JUDGMENT IN A CIVIL CASE

V. CASE NUMBER; CV 120-082

JERMAINE WHITE, Warden,

Respondent.

D Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury
has rendered its verdict.

71 Decision by Court. This action came before the Court. The issues have been considered and a decision has been
rendered.

IT IS ORDERED AND ADJUDGED

that, pursuant to the Order dated September 7, 2021, the Magistrate Judge's Report and
Recommendation is adopted as the Court's opinion and all objections are overruled; therefore,
Petitioner's Petition brought pursuant to 28 U.S.C. § 2254 is dismissed and Judgment is hereby
entered in favor of Respondent. Additionally, Petitioner is denied a certificate of appealability in

which Petitioner is not entitled to appeal in forma pauperis. This case stands closed.

09/07/2021

John E. Triplett, Clerk of Court
Date :

Clerk
Q/CMW WM g,

(By) Deplity Clerk

GAS Rev 1072020
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION
DANIEL BOOS, )
Petitioner, ;
v. ; CV 120-082
JERMAINE WHITE, Warden, g
Respondent. ;
ORDER

After a careful, de novo review of the file, the Court concurs with the Magistrate
Judge’s Report and Recommendation, (doc. no. 13), to which objections have been filed,
(doc. no. 17). Petitioner does not offer any new evidence or argument that warrants
deviating from the recommendation to reject all of Petitioner’s ineffective assistance of
counsel claims and deny the petition in its entirety. Rather Petitioner re-hashes the
arguments raised in his petition and briefing, without acknowledging the double deference
owed by the federal court to the state court’s decision on the ineffective assistance claims.
(See doc. no. 13, pp. 15-16 (citing Harrington v. Richter, 562 U.S. 86, 105 (2011) and
Yarborough v. Gentry, 540 U.S. 1, 4 (2003)).)

As the Magistrate Judge thoroughly explained:

... “[CJounsel is strongly presumed to have rendered adequate assistance and

made all significant decisions in the exercise of reasonable professional

judgment . . . . [Flederal courts are to afford both the state court and the
defense attorney the benefit of the doubt.” Woods v. Etherton, 578 U.S.-, 136
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S. Ct. 1149, 1151 (U.S. 2016) (per curiam) (internal quotations and citations
omitted).

To summarize, for Petitioner to obtain federal habeas relief, “[t]he state
court decision must be so lacking in justification that there was an error well
understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Id. That is, if fairminded jurists could reach
differing conclusions, this Court owes deference to the state court decision,
and federal relief is not available. Shinn v. Kaver, 592 U.S.-, 141 8. Ct. 517,
525 (2020) (per curiam) (“Perhaps some jurists would share those views [of a
federal appeals court weighing evidence to reverse state court rejection of a

_ Strickland claim], but that is not the relevant standard. The question is
whether a fairminded jurist could take a different view. And the answer is
yes.”). Put another way, “the question becomes whether there is any
reasonable argument that counsel satisfied Strickland’s deferential standard.
Raulerson v. Warden, 928 F.3d 987, 997 (11th Cir. 2019) (citation omitted),
cert. denied, 140 S. Ct. 2568 (U.S. Mar. 30, 2020).

(id. at 16.)

Petitioner strenuously argues his interpretation of the record and the alleged errors
made by counsel is correct, and the state court decision considered by the Magistrate Judge
in his analysis is incorrect. However, Petitioner’s arguments made in hindsight, and without
any consideration of whether fairminded jurists could reach differing conclusions, are
insufficient to overcome the high burden in place for individuals seeking federal habeas
corpus relief under the two-pronged test of Strickland v. Washington, 466 U.S. 668 (1984).
" The Magistrate Judge thoroughly addressed Petitioner’s claims; citing the applicable record
evidence and explaining the relevant case law supporting the legal analysis that Petitioner is
not entitled to the relief he seeks. Accordingly, the Court OVERRULES all objections,
ADOPTS the Report and Recommendation of the Magistrate Judge, and DENIES the
instant petition, brought pursuant to 28 U.S.C. § 2254.

Further, a prisoner seeking relief under § 2254 must obtain a certificate of
appealability (“COA™) before appealing the denial of his application for a writ of habeas

2
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corpus. This Court “must issue or deny a certificate of appealability when it enters a final
order adverse 1o the applicant.” Rule 11(a) to the Rules Governing Section 2254
Proceedings. This Court should grant a COA only if the prisoner makes a “substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). For the reasons set
forth in the Report and Recommendation, and in consideration of the standards enunciated in
Slack v. McDaniel, 529 U.S. 473, 482-84 (2000), Petitioner has failed to make the requisite
dshowyi‘n-g.— h!—\éco}dixigl—y, thbeﬁ Court DENIES a COA in this case.! -Moreovcr, because there |
are no non-frivolous issues to raise on appeal, an appeal would not be taken in good faith,
and Petitioner is not entitled to appeal in forma pauperis. See 28 U.8.C. § 1915(a)(3).

Upon the foregoing, the Court CLOSES this civil action and DIRECTS the Clerk to

enter final judgment in favor of Respondent.

SO ORDERED this 7’4 day of September, 2021, at Augusta, Georgia.

; ZH AL :

i J.RANI JALL/ CHIEF JUDGE

| UNITEDSTATES DISTRICT COURT
ERN

N _SOUF DISTRICT OF GEORGIA

. mamee emn s [P SNSRI Sl e ettt B sh il s -

1 the court denies a certificate, the parties may not appeal the denial but may seek a
certificate from the court of appeals under Federal Rule of Appeilate Procedure 22.7 Rule 11(a)
to the Rules Governing Section 2254 Proceedings.

3
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-13281-J

DANIEL BOOS,

Petitioner-Appellant,
] versus

WARDEN,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Georgia

Before: JORDAN and BRASHER, Circuit Judges.
BY THE COURT:

Daniel Boos has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(c) and
27-2, of this Court’s order dated January 31, 2022, denying his motion for a certificate of
appealability and denying as moot his motion for leave to proceed in forma pauperis on appeal,
following the district court’s denial of his pro se 28 U.S.C. § 2254 federal habeas corpus petiti\on.

Because Boos has offered no new evidence or arguments of merit to warrant relief, his motion for

reconsideration is DENIED.
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