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QSniteti States Court of Appeals 

for tlje Jfiftlj Circuit United States Court of Appeals 
Fifth Circuit

FILED
March 4, 2022

Lyle W. Cayce 
Clerk

No. 21-50885 
Summary Calendar

United States of America

Plaintiff—Appellee,

versus

Carol Johnene Morris,

Defendant—Appellant.

Appeal from the United States District Court 
for the Western District of Texas 

USDC No. 7:97-CR-10

Before Smith, Higginson, and Willett, Circuit Judges.
Per Curiam:*

Carol Morris filed a notice of appeal (“NOA”) on September 13, 
2021. We must examine the basis of our jurisdiction. See Hill v. City of Seven 

Points, 230 F.3d 167,169 (5th Cir. 2000).

The NOA fails to designate the judgment or order that Morris wants

* Pursuant to 5th Circuit Rule 47.5, the court has determined that this opin­
ion should not be published and is not precedent except under the limited circumstances 
set forth in 5th Circuit Rule 47.5.4.
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this court to review. The NOA does not comply with Rule 3(c)(1)(B) of the 

Federal Rules of Appellate Procedure, which requires that the NOA identify 

the judgment or appealable order from which the appeal is taken. See Fed. 
R. App. P. 3(c)(1)(B); Smith v. Barry, 502 U.S. 244, 248 (1992).

We do not have jurisdiction over Morris’s appeal, which is therefore 

DISMISSED. Morris’s motion to proceed in forma pauperis on appeal is 

DENIED as moot.
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United States Court of Appeals
FIFTH CIRCUIT 

OFFICE OF THE CLERK

TEL. 504-310-7700 
600 S. MAESTRI PLACE, 

Suite 115
NEW ORLEANS, LA 70130

LYLE W. CAYCE 
CLERK

March 04, 2022

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW
Fifth Circuit Statement on Petitions for Rehearing 
or Rehearing En Banc

Regarding:

USA v. Morris
USDC No. 7:97-CR-10-1

No. 21-50885

The court has entered 
(However, the opinion may yet

Enclosed is a copy of the court's decision, 
judgment under Fed. R. App. P. 36. 
contain typographical or printing errors which are subject to 
correction.)
Fed. R. App. P. 39 through 41, and 5th Cir. R. 35, 39, and 41 
govern costs, rehearings, and mandates. 5th Cir. R. 35 and 40
require you to attach to your petition for panel rehearing or 
rehearing en banc an unmarked copy of the court's opinion or order.
Please read carefully the Internal Operating Procedures (IOP's) 
following Fed. R. App. P. 40 and 5th Cir. R. 35 for a discussion 
of when a rehearing may be appropriate, the legal standards applied 
and sanctions which may be imposed if you make a nonmeritorious 
petition for rehearing eh banc.
Direct Criminal Appeals. 5th Cir.' R. 41 provides that a motion 
for a stay of mandate under Fed. R. App. P. 41 will not be granted 
simply upon request. The petition must set forth good cause for 
a stay or clearly demonstrate that a substantial question will be 
presented to the Supreme Court. Otherwise, this court may deny 
the motion and issue the mandate immediately.
Pro Se Cases. If you were unsuccessful in the district court 
and/or on appeal, and are considering filing a petition for 
certiorari in the United States Supreme Court, you do not need to 
file a motion for stay of mandate under Fed. R. App. P. 41. The 
issuance of the mandate does not affect the time, or your right, 
to file with the Supreme Court.
Court Appointed Counsel. Court appointed counsel is responsible 
for filing petition (s) for rehearing (s) (panel and/or en banc) and 
writ(s) of certiorari to the U.S. Supreme Court, unless relieved 
of your obligation by court order. If it is your intention to 
file a motion to withdraw as counsel, you should notify your client 
promptly, and advise them of the time limits for filing for 
rehearing and certiorari^ Additionally, you MUST confirm that 
this information was given to your client, within the body of your 
motion to withdraw as counsel.
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Sincerely,

LYLE W. CAYCE, Clerk
/!

-r'l %

By:
Nancy F.Dolly,Deputy Clerk

Enclosure (s)
Mr. Joseph H. Gay Jr.
Ms. Carol Johnene Morris
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©niteti States Court of Appeals 

for tlje Jftftfj Circuit

No. 21-50885

United States of America

-(B@^ U(33<g<;

ve'sus

Carol Johnene Morris

! <*€; 8B5 iyQSGSEK

Appeal from the United States District Court 
for the Western District of Texas 

USDC No. 7:97-CR-10-l

ON PETITION FOR REHEARING

Before Smith, Higginson, and Willett, Circuit Judges.
Per Curiam:

IT IS ORDERED that the petition for rehearing is DENIED.
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United States Court of Appeals
FIFTH CIRCUIT 

OFFICE OF THE CLERK

TEL. 504-310-7700 
600 S. MAESTRI PLACE, 

Suite 115
NEW ORLEANS, LA 70130

LYLE W. CAYCE 
CLERK

April 04, 2022

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:
USA v. Morris
USDC No. 7:97-CR-10-1

No. 21-50885

Enclosed is an order entered in this case.
See FRAP and Local Rules 41 for stay of the mandate.

Sincerely,

LYLE W. CAYCE, Clerk

By:
Casey A.Sullivan,Deputy Clerk 
504-310-7642

Mr. Joseph H. Gay Jr.
Ms. Carol Johnene Morris
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT
United States Court of Appeals 

Fifth Circuit

FILED
September 11,2018

Lyle W. Cayce 
Clerk

No. 17-51125 
Summary Calendar

D.C. Docket No. 7:97-CR-10-l

UNITED STATES OF AMERICA,

Plaintiff - Appellee

v.

CAROL JOHNENE MORRIS,

Defendant - Appellant

Appeals from the United States District Court for the 
Western District of Texas

Before CLEMENT, OWEN, and WILLETT, Circuit Judges.

JUDGMENT

This cause was considered on the record on appeal and the briefs on file.

It is ordered and adjudged that the appeal is dismissed as frivolous.

$yimit-&Ata
lw

5o

Certified as a true copy and issued 
as the mandate on Dec 04, 2018

Attest:

£

UJ. DcamCa
Clerk, U.S. Court of Appeals, Fifth Circuit
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT
United States Court of Appeals 

Fifth Circuit

FILED
September 11,2018

Lyle W. Cayce 
Clerk

No. 17-51125 
Summary Calendar

UNITED STATES OF AMERICA,

Plaintiff—Appellee,

v.

CAROL JOHNENE MORRIS,

Defendant-Appellant.

Appeals from the United States District Court 
for the Western District of Texas 

USDCNo. 7:97-CR-10-l

Before CLEMENT, OWEN, and WILLETT, Circuit Judges. 

PER CURIAM:*

Carol Johnene Morris, former federal prisoner # 76547-080 and current 

Texas prisoner # 1681899, moves to proceed in forma pauperis (IFP) in her 

appeal from the district court’s order denying her a motion for free transcripts 

to file a third motion for coram nobis relief. Morris’s brief focuses on appealing 

the denial of coram nobis relief in the district court’s order of August 8, 2016, 

which was the subject of a prior appeal. She has not addressed her eligibility

* Pursuant to 5TH ClR. R. 47.5, the court has determined that this opinion should not 
be published and is not precedent except under the limited circumstances set forth in 5TH 
ClR. R. 47.5.4.
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for a transcript nor has she addressed this court’s sanction order, which 

resulted from the prior appeal. Although pro se briefs are liberally construed, 

even pro se litigants must brief arguments in order to preserve them. Yohey v. 

Collins, 985 F.2d 222, 225 (5th Cir. 1993). Morris has abandoned all 

nonfrivolous issues for appeal. See Brinkmann v. Dallas Cty. Deputy Sheriff 

Abner, 813 F.2d 744, 748 (5th Cir. 1987).

Because Morris has not shown that her appeal involves legal points 

arguable on their merits, leave to proceed IFP is DENIED. See Howard v. King, 

707 F.2d 215, 220 (5th Cir. 1983). Because the appeal is frivolous, it is 

DISMISSED. See Baugh v. Taylor, 117 F.3d 197, 202 n.24 (5th Cir. 1997); 5TH 

CIR. R. 42.2.

2



Case 7:97-cr-00010-DC Document 230 Filed 12/04/18 Page 4 of 4

United States Court of Appeals
FIFTH CIRCUIT 

OFFICE OF THE CLERK

TEL. 504-310-7700 
600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130

LYLE W. CAYCE 
CLERK

December 04, 2018

Ms. Jeannette Clack
Western District of Texas, Midland
United States District Court
200 E. Wall Street
Room 222
Midland, TX 79701-0000

USA v. Carol Morris 
USDC No. 7:97-CR-10-1

No. 17-51125

Dear Ms. Clack,
Enclosed is a copy of the judgment issued as the mandate and a 
copy of the court's opinion.

Sincerely,

LYLE W. CAYCE, Clerk

By:
Debbie T.Graham,Deputy Clerk

cc:
Mr. Joseph H. Gay Jr.
Ms. Carol Johnene Morris
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i
\CARPI, JOHKBHE MORRISThe Stale of Texas Vs.

Charge; — Court: .J32KD. DISTRICT____

!IN THE NAME AND BY AUTHORITY OP THE STATE OP TEXAS;

ScurryTHE GRAND JURY, for the County of .

charged, and organized fii such at the----------

Judicial District Court for raid County, upon their oaths present in and to said court at said term that

—State of Texas, duly selected, empaneled, sworn. 
Term A,D. 19B7. . 0J the . —ll&ld--------------Pocetaber

____ ,________________ ____________CAROL JOHHENS HQ RSIS_____________ _________________________

hereinafter styled Defendant, on or about the — -5th . —■— day of___ -December___„________ A.D. I9-52-,

did then and there
intentionally, with intent to defraud and harm another, pass to Shana Proctor, a 
forged writing knowing such writing to be forged, and said writing was a check of 
the tenor following, save and except the bank atanipe thereofti '

and before the presentment of this indictment, in the County end Stole aforesaid.

SONNY'S ’i i ?-*

005448 sT-i

..|l2-V-87 joOjltltg

OILFIEU) SERVICES, INC.
PHONE 505/393 4521 ^

HOURS, tmi UEXICO S024O

J
j

i i w»n 
W. M6t

WTMf HANK 
W MEXICO

HI1S
»K>B

E5HMEPO. DOX 1430
13

/-...C\ ' a;
I

i
»«<Sl7.h3 i:r

.v/ * ;
lO/lvIivO/huift

n<r.wiqw,SOH rs OTflao SEBjp ;C«3. INC.

‘ ’ ft
■‘i
;PAV TO

.lOnosn
•i;pF: __edrrest. v/emken ^ .L:

.••00000617 U 3i:ua20iQ36i: or owhd e»‘

AND THE GRAND JOROR8 AFORESAID do further present that prior to the 
ccmnlpsion of the aforesaid offense by the said Defendant, to-witi on the fith day 
of March, 1984, In the I42ni District Court of Midland County, Texas, in Cause (to. 
CRA-10,176 on the docket of said Court, the said Defendant was duly and legally 
convicted .in said last named Court of a felony, to-wlti Forgery By Possession 
With Intent To Pa33 as charged In the Indictment, upon an indictment then legally 
pending in said last rated Court and of which said Court had jurisdiction and said 
conviction was a final conviction and was a conviction for an offense committed by 
him, the said Defendant, prior to the commission of the offense hereinbefore 
charged against him, as set forth in the first paragraph hereof;

I

i
against the peace and dignity of the Slate,

. !

Foremen of the Grand Jury

Original—Pink; State's Copy—Blue; Defendant's Copy—Yellov ■

!';
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TH me 1J2KD JUDICIAL$tie stm op tom
DISTRICT com orsV3
6QJKIV COtftfW TSXA3SCAROL JWHB1S HWU8

otremn*
Data ot Judmtont July Hi 1880.
Attdrncvfor pal i John L prptv

Judge Pre«dlnq Gena L IMUwy______
Attorney tor state Rrnle B arnotrcnc
oYfensq Oonvlotod ofi forgery By Panning

Date Offenna Carol ttedi Deoatbor 9, 195ftDegree 2nd Degroo m enhanced
Charging"
lnBtrwentt Indlotrcnt 
jury Vartilol Guilty’ 
foremani Halvln Ii Donelecn
flea to uiWcarorit

...fltvllhgo co Use
of Deadly tfeapoit Hot Applicable 
Data Senteiwe
Igtoacdt July 27, 1968 Coate i $10X10
tvnlotmait andTegniy (20) years TWaa Department of 
PUoft ot Confinement! Correctional flee of 810,008 08

12-18 tl » 11 54 8? ToUl Mount 0(
Tina Credited i 5-11-88 to 5 11 88 itMtltutlon__$W 4}
concurrent Unloeo Othenrica Specified

Itah Guilty
Punloltrent 20 yra TDC
toooanod 8v, Jury

Pleat

rinding* on
rnhanceicnt
uiango of
Venue Wot Applicable

TrueNot True

Bate to
OamuncQ July 271 198B

The DofaAdant having boon Indicted In the above out 1 tied end 
numbered cause lor tho felony offense of forgery By pads in? and thle 25Ui 
day of July 1888 tbio oauao being called fo trial tho State appeared by 
her District Attorney Brnlo D Armstrong ana tho Defendant appeared In 
pecoon and her counsel John L Pratt also being pruaeni and both parties 
anno nood reedy for trial tho oald Defendant In open Court wao duly 
arraigned an! pieced IWT GUIMY to the cha go contained In the Indictment 
hnroini thoroopon a jury Kalvln L uonolaen and sloven cthora van duly 
selected lapanelod and w»w who having hoard tho Indictment read and 
the Defendant e ploa of .NOT CUII/TV thereto and having heard tho-evidence 
uhsUtod nd having been, duly charged by the Cou t 

determine the guilt or Innooonco of tho Defendant a d aftor hearing 
argument* of couneel r tired 1 ohargo of th p opo 
their verdict and afterward were brought into open Oeurt by the preper 
officer the Defendant and her counsel being present nnd in due form of 
law returned Into open court the toll wing verdict which vaa received and 
accepted by tba Court and in here now entered upon the mlnutoo cf tho 
Court bo-wlti

I

a to tholr duty to

ftloo to con Id

Ha tho J «y find the pefendont Ca ol Joh eno Morris guilty 
of fo gory by pan Ing an charged in tho Indictment

itolvln L Donolaai
foreman of the Jury

The Defendant having been, found guilty by vordlot of tho jury and 
heretofore ot the ttee of onterlng her plea herein having requested In

<
A J til. 1 tUl l4 
TO 1 M____II ■ V/P.—

35
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Scanned Oct 20, 2010 Vw
writing that the Jury assess the punishment heroin and further evidence 
being hoard by the jury the Court again charged the jury as provided by 
1 v and the jury attar hearing arguments of couriool retired la oharge of 
tho proper of (Loot to consider of their verdlot and afterwards was brought 
Into open Oeurt by tho proper o(floor tho Defendant and lieT counsel being 
present and In duo form of law returned into opart Court tho following 
verd et which wan ncnlved end accepted by tho Co t a d to hero and oov 
entered upon tho rdnutca of Urn Court to-vit

We the jury having found the defendant Carol. Johne 8 Morris 
guilty of the felony of fans a of Forgery By Paoolng do further find Wat 
the said deferent Is the narco person prior to tho conmloolon of that 
offonna had boon convicted of tho felony olfenso of Forgery By PooooooJon 
With l bent lb Fans as alleged In paragraph 2 of the tndlcbrent

Wo the duty therefore find that tho allegation with res feet to 
said prior convlotlon le true and wa assess her'punishment at 20 
yootB In the Texas Department of Oarrccttona to addition va assess a fine 
of $10,000 09

Kalvln l Osneloon-
Foreman

it is THEREFORE EOUifD AMD ADJUDGED Of THF, 0X111? that the Bald 
Defendant Is guilty of the felony'offense of Forgery By passing- and that 
raid Defendant committed said offense on tho 9th day of Decoder 1987 and 
that tho punishment lo horoby aSaossed at Twenty (20) vnaro conflnnmmt 
In tho Toxao Department of Corrections and.that the Defendant be punished 
m accordance with U10 atm and that tho State of.Twins do have and racovor 
of the said Defendant all costs in this prosecution expendod for which 
execution wilt turnip

i

FtlWBUpoM the 3ald Dofondant was aaXed by the Cwirt whether sbo 
find Anything to aay why Bsntonco hould not be pronounced against her nd 
sh answered nothing tn bar thereof and it appearing to the Court that the 
Defendant Is snntiiUy oorpotent end understanding of the English language 
the Court pros dud in the pres once of said Defendant and her counsel to 
pronounce sentence ogal ot her an follows

IT IS THE ORDER OP TOE COURT that said Dofendoot who has bean
Adjudged to be guilty of lb gory By Faming hue been 0 s seed by th Co rt 
at confinement tn tho Texan Department of Correotlono for Twenty (201!

Imaedl t ly toyears bo delivered by tho Sheriff of Sou y Co ty Tex 
tho Director of tho Texan Dopa trcont of On ectionn o Other pe on leg lly 
author lied to receive such convicts and said Dofnndont shall bo oonflnod 
In Bald Texas Department of corrections for Twenty (201 years in 
accordance with tho provisions of the law governing the Texas Department of
Correctional and the osld Defendant la remanded to jail until said Sheriff 
can Obey the direction of this sentence

It ts further A0JU0QE0 and DECREED by thto Court that tho 
tonco pronounced herein shall begin thlo dato30

Gcno l» Dulaney Judge presiding 0

£U>



HPM: ■ Im i mTex. 225g™p£ EX PARTE MORRIS
‘ Cite ns 805 S.W,2d 225 (Tcx.Cr.App. 1990)

pINjoN ON APPELLANT’S PETITION fense of insanity: ”[B]ecause: the dissent- 
p0R DISCRETIONARY REVIEW ing opinion [by. Justice O’Connor] dis­

agrees, .not only with our decision on the 
Rose issues, but, also with the court’s earli­
er opinion regarding appellant's compe­
tence to stand trial and his sanity at the 
time of the crime, we have decided to re­
consider those issues, even though they 
were not specifically included in the order 
of remand. See Adkins v. State, 764 

x S,W.'2d 782, 784 (Tex.Crim.App.1988).
g|f sessed punishment at confmement m the 0 reconsidered these issues in the

penitentiary for life and a $10,000 fine. rf ^ ]late record before nB| we
. The ‘court of appeals rejected,-inter aha, ^ of ^ 5nion that both questions

Iff were correctly decided by this Court's eai'li-

mb-ii'i statutory instruction on parole) Was “ opinion. ■
^' unconstitutional. Atomanczky v. State, We-granted appellants .petition for dis-- 

■ No_ 01-86-0546-CR, 1987 WL 8750, April 2, cretionary- review this .time solely., in order
r-'v*- .1967 •' : to consider the correctness of the court of

' appeals’holdings regarding the competen--
to stand trial issue and the insanity 

defense issue.' • Upon reconsideration, we 
now find that we improvidently granted

1 S.I!
;1 :jalV 1 ft -urt.

PER CURIAM.
£y* On April 2, 1987, the First Court'of Ap- 

-Ssg^^ifepeals, in an unpublished opinion, affirmed 
, * - the trial court’s judgment in its cause num-

' bered 01-86-0546-CR, in which James E. 
Court of Vftev : Atomanczyk, henceforth appellant, was

r\<M$. - shown to have been convicted by a jury of
ri*7W‘ t-he offense of murder. The jury also as-

m -33f§1a•esented, 
ither the 
the mer- 
lation.

ass @ IIms
i

1
!

*

lult.

: ■, USli»
«

• iin Rose v. State, 752 S.W.2d .529 (Tex.'Cr.
IgB App.1988), which was decided after the c7 
p|' C(jUrt of appeals' had decided appellant's

fo- appellant’s petition for discretionary re
fe-' quehtly granted appellant’s petition for dis- view. Accordingly, appellant s petiton for • 
fef-'cretionary review solely to consider appel- discretionary review is ordered dismissed.

lant’s'contentions that concerned the statu- See Grigsby v. State, 653 S.W.2d 43 (Tex. 
|||Pfdory parole law instruction that was given' Cr.App.1983).
||jt|j§^imthis cause. ■ •

November 16,1988, in an unpublished.
^^|'id|inion,, this Court sustained appellant’s 

^mpiitention that the statute .was unconstitu;, 
ara^^kwd thereafter remanded the cause 
||||||j|jpLthe court of appeals so that that court'

”asfcguld make the determination whether the 
*gggg*|sJatutory parole law instruction that 
illllB/given the jury in this cause was harmless 

j||eyond a reasonable doubt to the punish­
ment tha,t the jury had assessed appellant.

Tex.R.App.Pro., Rule 81(b)(2). Aio- 
^^fianczky v. State, No. 0509-87, November

«P198a-

mm. m
ii nsjellant, -. ag 7mfis ■ il ■ iii?1 nig 

'? il
1i.

'i;: IM ■ii: ! IPIIl i •'
• so

ii
!^xas, iWHITE, J., concurs in the result.

. CLINTON and TEAGUE, JJ., dissent. 

STURNS, J., not participating.
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No. 70,934. .

Coiirt of Criminal Appeals of Texas, 
En Banc.

Dec. 12, 1990.
Rehearing Denied Feb. 6, 1991.
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i^On remand, the court of appeals, in a 
iS^.'shed opinion, ruled that the parole law 
lllgtructipn charge error was harmless be- 
^Mnd a reasonable doubt and affirmed. 
m^czky.v. State, 776 S.W.2d 297.{Tex. 
gjlto.rHouston [1st Dist.] 1989).. However, 
g^g.cpurt of appeals decided to reconsider 
^ffipellanfs contentions concerning his com-. Following her conviction of forgery in 
lllpINy to stand trial and the failure of the the 132nd Judicial District Court, Scurry 

to-instruct the jury on the de- County, Gene L. Dulaney, J., defendant
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sought habeas corpus relief on grounds Ann., applicant submits that the indictment 1
that indictment was fundamentally defec- upon which she was convicted is fundanien- 8
tive. The Court of Criminal Appeals, tally defective for failing to allege each |
Baird, J., held that applicant could not raise constituent element of the offense.. Specif- %
defect in indictment for first time in post- ically, she complains of the indictment’s g.
conviction proceedings, even though indict- failure to allege that the writing purported I
ment omitted constituant element of of-’ t° be the act of another who "did not i
fense. ” authorize the act." • jf

Relief denied.
Clinton and Teague, JJ., concurred-in

!
Site*: 
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Wi Applicant’s claim is supported by the in- * 
dictment .which alleges in pertinent part If 
that applicant: If

intentionally, with intent to defraud and J 
harm another, pass to Shana Proctor, a || 
forged writing knowing such writing to : * 

•be forged, and said writing was a check 
of the tenor following, save and except 
the bank stamps thereon:
(THE INDICTMENT INCLUDES. THE 
CHECK IN QUESTION]

1 :
ffi !

iggggiiS.v
Shs;

result.i ii:

Criminal Law @=998(3)
Defendant could not raise' defect in 

indictment for first time in postconviction 
proceedings even though indictment, by 
which grand’jury purported to charge de­
fendant with forgery; omitted element of
crime that writing purported to- be act of Applicant does not contend that she ob- I 
another "who did not authorize the act;” jected to the indictment; rather, she argues
V. T.C.A., Penal Code. §§ 21.08, '32.- that the indictment, because of the omis-
21(a)(1)(A); Vernon’s Ann.Texas’ C.C.P. sion, failed to invest, the trial court with j|
arts. 1.14(b), 21.16; Vernon’s Ann.Texas jurisdiction, relying on Cotton v. State, 626 m

S.W.2d-,531 (Tex.Cr.App,1981) (forgery, in- S 
dicjtment failing to allege that writing, pur- p 
ported to be the act of another “who" did 

• . not authorize the act” held fundamentally
Ernie Armstrong, Dist. Atty. and Dana defective); Ex parte Bilion, 602 S.W,2d

W. Cooley, Asst. Dist. Atty., Snyder, Rob- 534 (Tex.Cr.App.1980) (forgery indictment
ert Huttash, State’s Atty., Austin,, for the failinSto a,leSe writing purported to be the 
State. • act of another “who did not authorize’ the’
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Const. Art. 5, § 12.i )* -ih31 !ft Carol Johnene Morris, pro se.t
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i 1
» li i act” held fundamentally defective), to sup­

port her proposition. However, those cases |||| 
involved indictments presented before De- 
cember 1, 1985,’ the’effective date of Art. ’ '•jlj 
1.14(b)’ Tex.Code Crim.Proc.Ann. and -Art. f||j 
V, §' 12, Tex. Const. - • ||j|

Applicant was convicted of the offense of The State, citing to Tex. Const. Art. V, ^ 
forgery. Tex.Penal Code Ann. § 12(b) and Tex.Code Crim.Prbc.Ann. Art'. -V*'
§ 32.21(a)(1)(A). After finding the en- 1.14(b), submits that applicant waived the,
hancement allegation "true,” the jury as- right to now object to the defect by her ■ . >
sessed punishment at twenty years and a failure to object to the indictment prior to 91I*
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I Before the court en banc.it aP I
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.OPINION:
! BAIRD, Judge.f'if StiI !;.i? pi
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fine of ten thousand dollars.. Applicant trial.
filed a motion to dismiss her appeal in this -The law surrounding what constitutes an 
cause, and the Court of Appeals granted indictment and a defendant’s ability to- Cs|| 
the request. Morris v. State, No. 11-88- waive error attendant thereto? changed r idi- 
199-CR (Tex.App. Eastland delivered cally with the amendments to Art. 1.-14 and £ 
April 6, 1989). ’ Art. V, § -12.1

i;It ■iIi ;i!! is} i;i.: i
In her application for writ of habeas cor- Art 1.14 of the Texas Constitution pro- Plf 

pus, see Art 11.07 Tex.Code Crim.Proc. vides:' \ m

u!.
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' 1. Article 1.14 Tex.Code Crim.Proc.Ann. becameA effective December-1, 1985 and applies-only
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EX PARTE MORRIS
Cite as 800 S.W.2d 225 (Tex.Cr.App. 1990)
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..__onent
fundarrien- 
.llege each 
se. Specif- 
ldictment’s 
; purported 
) "did not

(b) If the defendant does not object to a 
defect, error, or irregularity of form or 
substance in an indictment or informa­
tion before the date on which the tidal on 
the merits commences, he waives and 
forfeits the right to object to the defect, 
error, or irregularity and he may not 
raise the objection on appeal or in any 
other postconviction proceeding.

ing the practices and procedures governing 
charging instruments, this Court held that 
the change" in Art. 1.14(b) requires that 
substance exceptions be raised pre-trial or 
otherwise the accused has waived his right 
to raise the complaint on appeal or by 
collateral attack, Studer, 799 S.W.2d at 
268. The Court concluded that an indict­
ment is still an indictment, “at least as 
contemplated by Art. V, § 12, though it 
be flawed by matters of substance such as 
the absence of an element." Studer, 799 
S.W.2d at 271 (emphasis added).

Hii
f?t-aI) ifi %
g
!

1by the in- 
;inent part I: Art.- V, § 12(b) states:

An indictment is a written instrument 
- .. presented to a court by a grand jury 

charging a person with the commission 
0f an offense. An information is a writ- 

: -.. ten instrument presented to a court by 
attorney for the State charging a per­

son with the commission of an offense. 
ItiThe practice and procedures relating- to 

the use of indictments and informations, 
H|_y '. including their contents, amendment, suf- 

ficiency, and requisites, are provided by 
law,, The presentment of an indictment 
or information to a court invests the 

/f-'~ -" 'court with juris diction of the cause.
jfot . This Court recently addressed the appli- 

cation of those provisions in Studer v, 
gi-J State, 799 S.W.2d 263 (Tex.Cr.App.1990), 
jjjts-* and Ex parte Gibson, 800 S.W.2d 548 (Tex. 

CnApp.1990).
|lpp.|The charging instrument- in Studer in- 
^^^rolved a substance defect in that it failed 
||§||tq'allege an element of the offense; name- 
|§S||lyj(it failed to allege the act or acts relied 
|||||upoh to.constitute recklessness in an inde- 
pPEgent exposure case. See Tex.Penal Code 
|||!||Anh. § 21.08; Tex.Code Crim.Proc.Ann. 
|||||&rt.,. 21.15. Despite the flaw, Studer’s 
pjp&SMygmg instrument was sufficient to in- 
Sgpllt the trial court with jurisdiction. Stu- 
^^|f;799 S.W.2d at 272 citing Art. V, Tex. 
||pplp£|t. Studer’s failure to object to the 
jp|Sfeg?ging instrument prior to trial waived 
||g||y^iew of the issue on appeal. Studer, 799 
|l|l|plrj.?d at 273 citing Art. 1.14(b) Tex.Code 
p^p^ProcAnn.

reviewing the legislative histories 
articles and analyzing the interplay 
them’and code provisions regulat-

Instruments presented to courts on or 
Gibs°n, 800 S.W.2d at 550, n. 3, 

Hi• l985- 89th Leg., ch. 577, § 1. The

i;
jfraud and 
Proctor, a 
writing to 
as a check 
ind ekcept.

Isr-This change in the law can be summa­
rized as follows: “[I]f the instrument 
comes from the grand jury, purports to 
charge an offense and is facially an indict­
ment, then it is an indictment for purposes 
of Art. V., § 12(b), and its presentation by. 
a State’s attorney invests the trial court 
with jurisdiction to hear the case.’’ Gib­
son, 800 S.W.2d at 551.

In the case at bar, the indictment in 
question clearly fails to allege a constituent 
element of the offense of forgery, namely, 
that the writing purported to be the act of 
another “who did not authorize the act.” 
Tex.Penal Code Ann. § 32.21(a)(1)(A). 
However, the charging instrument was is­
sued by the grand jury, filed with the dis­
trict clerk and purports to charge applicant 
with the primary offense of forgery. Pur­
suant to the rationale in Sluder and Gib­
son, this instrument is an indictment as 
contemplated by Art. V, § 12(b). Studer,
799 S.W.2d 271; Gibson, 800 S.W.2d at • 
551. Article 1.14(b) prohibits applicant 
from raising the defect in the indictment 
for the first time in a postconviction pro­
ceeding. Gibson, 800 S.W.2d at 551.

The relief prayed for is denied.
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:!1CLINTON and TEAGUE, JJ., concur 

in the result.
STURNS, J., not participating.
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1Iamendment, therefore, applies to the instant 
case, which involves an indictment presented in 
1987.

■3

a■

- s asm iU'wBr Mm •-1
-■•Iid

s
Jl_ mm.mmsmimm* msssm



Case 7:21-cv-00157-DC Document 1-8 Filed 09/09/21 Page 1 of 3

Case 7:97-cr-^010-RAJ Document 1 Filed 03/2flg7 Page 1 of 3 FILED(
3c.

MAR 2 01997
CLERK, Ut§. DISTRICT COURT 
WESTERN RICT OF TEXASIN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 
MIDLAND/ODESSA DIV

BY 4.DEPUTY CLERK

TO97CR010
) CRIMIN.UNITED STATES OF AMERICA,
)
) INDICTMENT 
) Vio: 18 U.S.C. 922(g)(1) - 
) Felon in Possession of 
) Firearm; 18 U.S.C. 922(a)(6)
) False statement in Acquiring 
) a Firearm

Plaintiff,

VS.

CAROL JOHNENE MORRIS,

)Defendant.

THE GRAND JURY CHARGES:

COUNT ONE
[18 U.S.C. § 422(g) (1) 1

i

That on or about May 8, 1996, in the Western District of
f

Texas, the Defendant,

CAROL JOHNENE MORRIS,

who having been convicted of a crime punishable by imprisonment for • 

a term exceeding one year, namely for the felony offense of Forgery

by Passing, in the 132nd Judicial District Court of Scurry County,

Snyder, Texas, Cause Number 5793 on July 27, 1988, did knowingly

possess in and affecting commerce a firearm, to wit: a Raven, .25

caliber semi-automatic pistol, Model MP-25, serial number 1824182,

which had been shipped and transported in interstate commerce.

In violation of Title 18, United States Code, Section

922 (g) (1) .
000001

\



Additional material
from this filing is 

available in the
Clerk's Office.


