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Anited States Court of Appeals
[for the FFifth Civeuit  w=omenre

FILED
March 4, 2022
No. 21-50885 Lyle W. Cayce
Summary Calendar Clerk

UNITED STATES OF AMERICA,
Plaintiff—Appellee,
versus

CAROL JOHNENE MORRIS,

Defendant— Appellant.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 7:97-CR-10

Before SM1TH, HIGGINSON, and WILLETT, Circust Judges.

PER CURIAM:*

Carol Morris filed a notice of appeal (“NOA”) on September 13,
2021. We must examine the basis of our jurisdiction. See Hill v. City of Seven
Points, 230 F.3d 167, 169 (5th Cir. 2000).

The NOA fails to designate the judgment or order that Morris wants

* Pursuant to 5STH CIRCUIT RULE 47.5, the court has determined that this opin-
ion should not be published and is not precedent except under the limited circumstances
set forth in 5TH CIRCUIT RULE 47.5.4.
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this court to review. The NOA does not comply with Rule 3(c)(1)(B) of the
Federal Rules of Appellate Procedure, which requires that the NOA identify
the judgment or appealable order from which the appeal is taken. See FED.
R. App. P. 3(c)(1)(B); Smith v. Barry, 502 U.S. 244, 248 (1992).

We do not have jurisdiction over Morris’s appeal, which is therefore
DISMISSED. Morris’s motion to proceed in forma pauperis on appeal is
DENIED as moot.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,
Suite 115
NEW ORLEANS, LA 70130

March 04, 2022
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW

Regarding: Fifth Circuit Statement on Petitions for Rehearing
or Rehearing En Banc

No. 21-50885 USA v. Morris
UsbC No. 7:97-CR-10-1

Enclosed is a copy of the court’s decision. The court has entered
judgment under Fed. R. App. P. 36. (However, the opinion may yet
contain typographical or printing errors which are subject to
correction.)

Fed. R. App. P. 39 through 41, and 5th Cir. R. 35, 39, and 41
govern costs, rehearings, and mandates. 5th Cir. R. 35 and 40
require you to attach to your petition for panel rehearing or
rehearing en banc an unmarked copy of the court’s opinion or order.
Please read carefully the Internal Operating Procedures (IOP’'s)
following Fed. R. App. P. 40 and 5th Cir. R. 35 for a discussion
of when a rehearing may be appropriate, the legal standards applied
and sanctions which may be imposed if you make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. 5th Cixr. R. 41 provides that a motion
for a stay of mandate under Fed. R. App. P. 41 will not be granted
simply upon request. The petition must set forth good cause for
a stay or clearly demonstrate that a substantial question will be
presented to the Supreme Court. Otherwise, this court may deny
the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
fiTe a motion for stay of mandate under Fed. R. App. P. 41. The
issuance of the mandate does not affect the time, or your right,
to file with the Supreme Court.

Court Appointed Counsel. Court appointed counsel is responsible
for filing petition(s) for rehearing(s) (panel and/or en banc) and
writ (s) of certiorari to the U.S. Supreme Court, unless relieved
of your obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
promptly, and advise them of the time limits for filing for
rehearing and certiorari. Additionally, you MUST confirm that
this information was given to your client, within the body of your
motion to withdraw as counsel.
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Sincerely,
LYLE W. CAYCE,gClerk
p 7
; ,
e ol oty

By:
Nancy F. Dolly, Deputy Clerk

Enclosure (s)

Mr. Joseph H. Gay Jr.
Ms. Carol Johnene Morris
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Anited States Court of Appeals
~ for the Fifth Ciccuit

No. 21-50885

UNITED STATES OF AMERICA,
-C@E wGEGs
versus

CAROL JOHNENE MORRIS,

| <=£ 85 wG3@EK

Appeal from the United States District Court
for the Western District of Texas
USDC No. 7:97-CR-10-1

ON PETITION FOR REHEARING

Before SMITH, HIGGINSON, and WILLETT, Circuit Judges.

PERrR CURrIAM:

IT IS ORDERED that the petition for rehearing is DENIED.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,

Suite 115
NEW ORLEANS, LA 70130

April 04, 2022
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:
No. 21-50885 USA v. Morris
UsDC No. 7:97-CR-10-1
Enclosed is an order entered in this case.

See FRAP and Local Rules 41 for stay of the mandate.

Sincerely,
LYLE W. CAYCE, Clerk
By:

Casey A. Sullivan, Deputy Clerk
504-310-7642

Mr. Joseph H. Gay Jr.
Ms. Carol Johnene Morris
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

No. 17-51125 Se terl1:1:)I<:.rE1[1) 2018
Summary Calendar P '
. Lyle W. Cayce
D.C. Docket No. 7:97-CR-10-1 Clerk

UNITED STATES OF AMERICA,
Plaintiff - Appellee

V.

CAROL JOHNENE MORRIS,
Defendant Appellant

Appeals from the United States District Court for the
Western District of Texas

Before CLEMENT, OWEN, and WILLETT, Circuit Judges.
JUDGMENT
This cause was considered on the record on appeal and the briefs on file.

It is ordered and adjudged that the appeal is dismissed as frivolous.

Certified as a true copy and issued
as the mandate on Dec 04, 2018

Attest: dw w. e u

Clerk, U.S. Cburt of Appeats, Fifth Circuit



Case 7:97-cr-00010-DC Document 230 Filed 12/04/18 Page 2 of 4

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

FILED
No. 17-51125 September 11, 2018
Summary Calendar
Lyle W. Cayce
Clerk

UNITED STATES OF AMERICA,

Plaintiff-Appellee,
V.
CAROL JOHNENE MORRIS,

Defendant—Appellant.

Appeals from the United States District Court
for the Western District of Texas
USDC No. 7:97-CR-10-1

Before CLEMENT, OWEN, and WILLETT, Circuit Judges.
PER CURIAM:* |

Carol Johnene Morris, former federal prisoner # 76547-080 and current
Texas prisoner # 1681899, moves to proceed in forma pauperis (IFP) in her
appeal from the district court’s order denying her a motion for free transcripts
to file a third motion for coram nobis relief. Morris’s brief focuses on appealing
the denial of coram nobis relief in the district court’s order of August 8, 2016,

which was the subject of a prior appeal. She has not addressed her eligibility

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH
CIR.R. 47.5.4.
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for a transcript nor has she addressed this court’s sanction order, which
resulted from the prior appeal. Although pro se briefs are liberally construed,
even pro se litigants must brief arguments in order to preserve them. Yohey v.
Collins, 985 F.2d 222, 225 (5th Cir. 1993). Morris has abandoned all
nonfrivolous issues for appeal. See Brinkmann v. Dallas Cty. Deputy Sheriff
Abner, 813 F.2d 744, 748 (5th Cir. 1987).

Because Morris has not shown that her appeal involves legal points
arguable on their merits, leave to proceed IFP is DENIED. See Howard v. King,
707 F.2d 215, 220 (6th Cir. 1983). Because the appeal is frivolous, it is
DISMISSED. See Baugh v. Taylor, 117 F.3d 197, 202 n.24 (5th Cir. 1997); 5TH
CIR.R. 42.2.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE " TEL. 504-310-7700
CLERK : 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130

December 04, 2018

Ms. Jeannette Clack

Western District of Texas, Midland
United States District Court

200 E. Wall Street

Room 222

Midland, TX 79701-0000

No. 17-51125 USA v. Carol Morris
USDC No. 7:97-CR-10-1

Dear Ms. Clack,

Enclosed is a copy of the judgment issued as the mandate and a
copy of the court's opinion.

Sincerely,

LYLE W. CAYCE, Clerk
;j)Jmukﬁmugme\

By:
Debbie T. Graham, Deputy Clerk

cec:
Mr. Joseph H. Gay Jr.
Ms. Carol Johnene Morris
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No.— 2793 _ Bond §2100000 :
The State of Texas Vs, . CAROL JOUNENE WORMIS = SV S
Charge; — FORGERY BY PASBING .. __ _ .. _ Court: .. 13280 DISTRICT

IN THE NAME AND BY AUTHORITY OP THE STATE OF TEXAS:

THE GRAND JURY, for the County of . . _SOUEEY  Sigic of Texas, duly sclected, empancled, sworn,

charged, and organized a5 such at the _Degerbary Term AD, 1987, _of she . A3

Judicial Distder Court for seid County, upon their omhs present in and to sa¥d court m soid term that

- - _CAROL, JONENE MORRIS

hercinafter styled Defendont; on or sbout the .. .9%h | . day of Dy bor — AD, 19.87,

and before the presentmen of this indiciment, in the County and Stare aforessid, did then and there
intentionally, with intent to defrand and harm another, pass to Shana Proctor; a
forged -writing knowing such.writing to be forged, and said writing vas a check uf
the tenor following, save and except the bank stampe thereoni -

(‘SBNNY S OWFIELD SERVITES, INC. $I BOTBRTALE AN 2t

s, 6 S
) PHONE 505393 4521 + 110RB3, HEW “"‘f i 00544 o :
PO, DOX 1430 HOURS, HEW KEXICG A0240 PPN B T lm H
i 13 .|i224-87 005&}46 !
,‘l : . ) L e / Tl
N e . . ;
i , . . ’/‘. ~ e = : H
Loy ~ o > . . 5
o R [W‘S im T
3 s . ",.."‘ . DRt 3ot Funds et
é i ’ ENRAITds | 1 Arvnt Claseg SORFY'S OLRELD SpRyICeD, I,
teav 10 - P
ot Tor EORREXE. VEHKEH ) Z”% ; z anl”

. wii2z201836n D1 030 2¢ +#0000061 743

ARD THR GRAND JORORS APORERBAID do further present that prior to the
camipaion of the aforesaid offense by the said Defendant, to-wits on the 6th day
of March, 1984, in the 142nd Oistrict Court of Hidland County, Texas, in Causd No,
CRA~10,176 on the docket of said Court, ths sald befendant was duly and legally
convlcted in eaid Tast named Court of a felony, to-wit: Forgery By Possession
with Intent To Pass as charged In the indictment, upon an indictment thea legally
pendlng in satd last named Court and of which eald Court had jurlsdiction and said
conviction was a finsl cooviction and was a conviction for an offense committed by
him, the sald Dafepdant, prior to the commission of the offense hereinbafore
charged against blm, as set forth in the first paragraph hercofj

ogelnst the pesce and dlgnll.y of the State,

Forenmen of the Grand Jury '

Origingl—Pink; State’s Copy—Blue; Defendant's Copy—Yellow
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THE STATE 0P TRAAS 8 ™ THE 13280 JUD{CIAL
va § DISTRICT COURT OF
CAROL JONERIE MORRIS S HOURRY OOIBITY  TEXAS
‘ JUDRENE
Judde Presds Geno 1, Dudaney Dots of Mm%_ July 27, 1980
Attorney for Btata tanig B Ameggg Attorney tor pef t John Iy Trokt
endg Oonvioted oft Potgory By Paaniag
203 Deqroo tato Offenns Comnittedy r 9, 1988
ging
Inntruranty  Indiotwent Ploas Yo Gullty
Jury Verdlot — Gulity Punlolwant” 20 yra TOC
forezans  Malvin & Donelsen Asppanod By | Jury,
ea to tnhancemont ﬂ%inga o
Pavagraphe)s_ Mot Trus t  True
Findbigo va Ues
of Doadly Heapori) Hob “Applicablo - - Yenuo  Not Appiticabls

(73
l_z%edt J\\l& 22{ %9%8 . Costyy _$10% 50
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P of Confl by Correqations) Eisw of 310,01 . 1y 27, 1960
FRARLE SN ;;.] [ hrount.
Pl Credited 5+13-80 to % )7 egued Roatitutlon  $417 43
n

Tho Dofeadant having baon ladfoted Ln tha above oatitled and
nusboved cavon for the Eslony offsnss of Foryery By Pasaing and thig 25th
day of July 1368 thle cavso boing called fo trlal tho Stako sppoared by
hox Dlatrict Aktornay Wrnio B Armsbrong and the Defendant appearsd ia
peroon and het counsal John L Pratt also belng prugent and both partlen
anno hosd raedy for trisl tho sald Cotoadent if open Court wag duly
acxalgnod and pleaded NOT GUILPY to tha cha ga contained in the Indlotment
horejn] tharcupon A Jury Mdivin L Donelson and eleven othera was duly
selectod lopaneled ad motn «ho having hoaed the Sndictment tread and
the Dafendant o plos of ¥OT GUILAY thoreto and hoving hesrd the-evidenco

waaltted  nd having been, duly chargad by tha oy &t o to thelr duty to
datermine the guilt or lnnooonce of tho Dafendant a i aftor hearing
srgumants of tounsel ¥ klred 1 ohprge of th p opo ttico to con id
thofy vevdiat and pfterward weve brought into opsa Owurt by the proper
officer the Datondant and hoy counsol bolng present and {n due torm of
1a¥ voturned Into opeh COurt tho {ollowing verdict shich wmaa rocoived and
acoeptod by tha Cowet and i hote nov entered vpos the minutos of the
Court towlty

th tho Jry find the Dafendont Cs ol Joh eno Morris guilty
of fo gory by pas img an charged in the ind{otmont

Halyin L %lm\

. .. forenan of vy
Tha Dafendant having beon found qullty by verdlot of the jury and
herotofore at the tirs of ontering her plea hereln having requeated in

S J Lt LRl W9
L ' S— i | s .

25
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weiting that the jury spmoss the podlshment heraln and further qvidance
bolng hoard by the Jury the Court agaln charged the jury as provided by
1% and the jury after hearing argumats of couricol rtet{red in charge of
tho proper affloor te considar of thekr verdioh and aftorwards was brought
into opan Oourt by the propee otflusr the Defendant nnd ler counsol bolng
peesant and {n dvo Cora of lav veturned fato opon Court the tollowing
verd ot - which vz ommived and ascopted by the Co & & d {o horo and oow
enterod upon the minutes of the Cowrt to-vit

Yo the Jury hoving found the defondant Cavol Johne & Horris
gullty of tha falony offensa.of Porgery By Pasplng db further find that
the sald dolendant s tho eao potsos Wiw  prior. ta the commioylon of ehat
offanns  had boen convicted of the fulony oftensa of Porgery By Pogscsoion
With L tent 1o Pags a3 altegad in paragraph 2 of the tndictmonty

We the Juyy tharefore €ind that the allegation with rospect to
oafd prior conviotion ia trus and wa assess her punlshmont Ak _ 20
yonra in the Tokad Department of Corvegtions  In sddftion wo agsoss™n LIng
of $10,000 80 o - :

vin 4, Doneloon.
TN

“*-.17-15 THEREFORE POUND AND ADJUDORD UY ZHE COUNT that the sald
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¥a)d Defendant comhitied sald otfenss on the 9th day of Decenber 1987 and
that the punichment (o heroby assossed at Tweaty (30) years continamnt
In.tho Toxao Dopartmont of Corvestions and, that tho Dofendant be punlehed
i acoordance with the ssm and that tho State of Terss da have and recovor
of the sald Dolondent all costs In this pronecutlon expendsd for which
exacot fon will lunup . :

- SURRELPON the sald Dofondant was asked by tho Court whother sho
had anything to oAy vhy ssatonce hould rat be pronounced agalngt her  nd
sh anowared nothing in bar thoreof and {t appearing to tho Oourt thak tho
Dofardant [s medtally catpatent and undexstanding of the English langudgo
tha Conrt proc. ded in the prasones of anld Dolendant and her tounssl to
prancunce sentanca agal ot ey an follews - o

17 15 THE OROER OF THE COURY that gaid DoFondask who haa beon
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in sald Texas Department of Corrections for Twsnty {20} voars in
actordanco with the provislond of tho Law yovorning tha Toxas Department of
Cortactione. and the 0sld Dafondant Is remanded to Jakl wntll sald Shorkef
can chay the dlrection of .thlo sentonco . .

1t s further ADJUDOED and DECREED by thio Court that the
se tonco pronowiced hereln shall bogln thio date
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Geno & malanay dudga Trealding {)
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QPINION ON APPELLANT'S PETITION

oy «l FOR DISCRETIONARY REVIEW
-esented, 'PER CURIAM,

sther the 'On April 2, 1987, the Fixst Court of Ap-
the mer- pealS in an unpubhshed opinion, affirmed
\ation. o trial court's ]udgment in its cause num-
pered 01-86-0546-CR, in which James E.
Court of Atomanczyk henceforth appellant was
hown to have been convicted by a jury of
ne offense of muxder. The jury also as-
wlt. ised punishment at confinement in the
emtentlary for life and a $10, 000 fine.
he ‘court- of appeals rejected;: iriter alia,
ppellants contention that Art. 87.07, § 4,
C.C.P. (which then governed the giving
@ statutory imstruction on "parole) was
neonstitutional. Afomanceky v. State,
(1-86-0546-CR, 1987 WL ’8’(50 Aprﬂz
’ Rose v, State, 152 S, W.2d 529 (Tex.Cr.
S 1888), which was dec:ded ‘after the
e =35t of appeals’ had decided appellant’s
wyellant, 5, this Court declared Art. 37.07, § 4,

a, uniconstitutional. This Court subse-
1tly granted appellant’s petition for dis-
retxohaw review solely to consider appel-
ontentions that concerned thé statu-

his cause.

. .this Court sustained -appellant’s
nt;on that the statute was unconstitu-,
.and thereafter remanded the cause

‘%&ld make the determination whether the
statitory- parole law instruction that was
the jury in this canse was harmless
d:a reasonable doubt to the punish-
hat the jury had -assessed appellant.
.R.App.Pro.,, Rule 81()2). Ato-
ky v. State, No. 0509-87, November

*‘ bhshe& opinion, ruled that the parole law
: .charge error was harmless be-
easgnable doubt and affirmed.
iy 0. State, 776 S.W.2d 297 (Tex.
ouston [1st Dist,] 1989). . However,
f appeals decided to reconsider

0 stand tyial and the failure of the
ge. to-instruct the jury on the de-

. EX PARTE MORRIS
Clic ns 860 S,W.2d 225 (Tex.Cr.App. 1990)

role law mstructmn that was gwen’

Ndvember 16, 1988, in an unpubhshed.

he.court of appeals so that that court”

mand, the court of appeals ina

contentions concernmg his com- .

Tex. 225

fense of insanity: “{Blecause. the dissent- ).
ing opinion [by. Justice O’Connor] dis-
agrees, not only with our decision on the.
Rose issues, but,also with the cowrt’s earli-
er opinion regarding appellant’s compe- : l
tence to stand trial and his sanity at the :
time of the crime, we have decided to re-
consider those issues, even though they
were not specifically included in the order
of remand. See Adkins v State, 64
S Wad 782, 784 (Tex.Crim.App.1988). _
Having reconsidered these issues in' the '
light of the appellate record before us, we

remain of the opinion that both questions

were correctly. decided by this Court’s earli-

er opinion.”

We- granted appellant’s petmon for dis-- i
cretionary review this time solely.in order
to consider the correctness of the court of
appeals’ holdings regarding the competen-.
cy to stand trial issue and the insanity
defense issue. - Upon reconsideration, we
now find that we improvidently granted
appellant‘s petition for diseretionary re-
view. Accordingly, appellant’s petltxon for- .
discretionary review is ordered dismissed.

See Grigsby v. State, 653 S.W.2d 43 (Tex.
Cr.App.1983).

WHITE, J., concurs in the resulf.
CLINTON and TEAGUE, JJ., dissent.
STURNS, J., not participating.
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Ex parte Carol Johnene MORRIS.
No. 70,934,

Court of Criminal Appeals of Texas,
En Banc.
. Dee. 12, 1990.
Rehearing Denied Feb. 6, 1991

Following her conviction of forgery in
the 132nd Judicial Distriect Court, Seurry
County, Gene L. Dulaney, J., defendant
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scught habeas corpus relief on grounds
that indictment was fundamentally defec-
tive. The Court of Criminal Appeals,
Baird, J., held that applicant could not raise
defect in indictment for first time in post-
conviction proceedings, even though indict-

ment omitted constituant eIement of of-'

fense.
"Relief denied.

Clinton and Teague,-JJ., concurred -in
result,

Criminal Law €=998(3) -

Defendant could not raise defect in
indictment for first time in postconviction
proceedings even though indictment, by
which grand jury purported to charge de-
fendant with forgery; omitted element of
crime that writing purported to- be act of
another “who did not authorize the act.”
V.I.C.A., Penal Code §§ 21.08, .'32-
21(a)(1)(A); Vernon’s Ann.Texas C.C.P.
arts. 1.14(b), 21.15; Vernon’s: Ann. Texas
Const. Art 5 § 12

Carol Johnene Morris, pro se.

Ernie Armstrong, Dist. Atty. and Dana

W. Cooley, Asst. Dist. Atty., Snyder, Rob-
ert Huttash, State’s Atty., Austm for the
State.

Before the court en bane.

.OPINION
BAIRD, Judge. '

Applicant was convicted of the offense of
forgery, Tex.Penal Code Ann.
§ 82.21(a)(1}(A). After finding the en-
hancement allegation “true,” the jury as-
sessed punishment at twenty years and a
fine of ten thousand dollars.. Applicant

filed a motion to dismiss her appeal in this )

cause, and the Court of Appeals granted
the request. Morris v. Stots, No. 11-88~
199-CR  (Tex.App—KEastland  delivered
April 8, 1989).

In her application for writ of habeas cor-
pus, sée Art. 11.07 Tex.Code Crim.Proc.

* 1. Article 1,14 Tex.Code, Crim.Proc.Ann, became

Ann,, applicant submits that the indictment
upon which she was convicted is fundamen-
tally defective for failing -to allege each
constituent element of the offense. Specit.
ically, she complains of the indictment’s
failure to allege that the writing purporteq
to" be the act 6f another who “did not
authorize the act.”

Applicant’s claim is supported by the in-
dictment .which alleges in pertinent part
that applicant:

intentionally, with intent to defraud and

harm another, pass to Shana Proctor, a

forged writing knowing such writing to

.be forged, and said writing was a check

of the tenor following, save and except

the bank stamps thereon:

{THE INDICTMENT INCLUDES. THE

CHECK IN QUESTION]

Applicant does not contend that she ob-
jected to the indictment; rather, she argues
that the indictment, because of the omis-
sion, failed to invest. the trial court with
jurisdiction, relying on Cotton ». State, 626
S.W.24.581 (Tex.Cr.App.1981) (forgery. in-
dietment failing to allege that writing. pur-
ported to be the act of another “who did
not authorize the act” held fundamentally
defective); Ex parte Bilion, 602 S.W.2d
534 {Tex.Cr.App.1980) (forgery indictment
failing to allege writing purported to be the
act of another “who did not authorizeé the
act” held fundamentally defective), to sup-
port her proposition. However, those cases
involved -indictiments presented before De-
cember 1, 1985, the effective date of Art.-
1.14(by Tex.Code Crim.Proc.Ann. and Art.
V, § 12, Tex. Const.

The State, citing to Tex. Const. Art. V,
§ 12(b) and Tex.Code Crim.Proc.Ann. Axtl
1.14(b), submits that applicant waived the,
right to now object to the defect by her -
failure to object o the indietment prior tO
trial, -

‘The law surrounding what constitutes an
indictment and a defendant’s ability to
waive error attendant theretd changed radic
cally with the amendments to Art. 1.14 aﬂd
Axt. V, §.122

Art. 1.14 of the Texas Constitution’ pr
vides:

effective December- 1, 1985 and applies-only




seooment (b) If the defendant does not object to a
fundamen- defect, error, or irregularity of form or
llege ea<.:h substance in an indictment or informa-
se. SPGCI’f' tion before the date on which the txial on
wdictment’s the merits commences, he waives and
: P}}é%orted forfeits the right to object to the defect,
y a not' errox, or irregularity and he may not

. raise the objection on appeal or in any
by the in- other posteonviction proceeding.

:nent part

Art V, § 12(b) stafes:

sfraud an& An indictment is a written instrument
Proctor, a ‘presented to a court by a grand jury
writing to charging a person with the commission
as a check : of an offense. An information is a writ-

en instrument presented to a court by

and except.
n attorney for the State charging a per-

DES. THE on with the commission of an offense.
: : ‘he practice and. procedures relating: to
at she op- he use of indictments and informations,
she argliés ncliding their contents, amendment, suf-
the omis- icieney, and requisites, are provided by
sourt with, w. . The presentment of an indictment
State, 626 nformation to a court invests the
0 in- urt with jurisdiction of the cause.
““ gur is Court recently addressed the appli-
o, did n of those provisions in Studer »
T ally o, 799 S.W.2d 263 (Tex.Cr.App.1990),
- l2d, T parte Gibson, 800 S.W.2d 548 (Tex,
indictment

pp.1990).

1 to be the

horize the he:charging instrument: in Studer in-

e), to sup- 1'a substance defect in that it failed

hose cases ege an element of the offense; name-

refore De3: ailed to allege the act or acts relied

te of Arxts constitute recklessness in an inde-
and Art: osure case, See Tex.Penal Code

§21.08; Tex.Code Crim.Proc.Ann.
5. Despite the flaw, Studer's
; instrument was sufficient to in-
rial court with jurisdiction. Stu-
W.2d at 272 citing Art. V, Tex.
tuder’s failure to object to the
strument prior to trial waived
the issue on appeal. Studer, 799
213 citing Art, 1.14(b) Tex.Code
Ann,

wing the legislative histories
icles and analyzing the interplay
hem and code provisions regulat-

Y

i prior to

ditutes-an

tments presented to courts on or
ale. ' Gibson, 800 S.W.2d at 550, n. 3,
1985 69th Leg., ch. 577, § 1. The

EX PARTE MORRIS Tex. 927
Clte Bs 800 5.W.2d 225 (Tex.Cr.App. 1990)

ing the practices and procedures governing
charging instruments, this Court held that
the change in Art. 1.14(b) requires that
substance exceptions be raised pre-trial or
otherwise the accused has waived his right
to raise the complaint on appeal or by
collateral attack. Studer, 799 SW.2d4 at
268. The Court concluded that an indict-
ment is still an indictment, “at least as
contemplated by Art. V, § 12, though it
be flawed by matters of substance such as
the absence of an element.” Studer, 799
S.W.2d at 271 (emphasis added).

This change in the Jaw can be summa-
rized as follows: “[I}f the instrument
comes from the grand jury, purports to
charge an offense and is facially an indict-
ment, then it is an indictment for purposes

of Art. V., § 12(b), and its presentation by

a State’s attorney invests the trial court
with jurisdiction to hear the case.” Gib-
son, 800 S.W.2d at 551.

In the case at bar, the indictment in
question clearly fails to allege a constituent
element of the offense of forgery, namely,
that the writing purported to be the act of
another “who did not authorize the act.”
Tex.Penal Code Ann. § 32.21(a)(1)(A).
However, the charging instrument was is-
sued by the grand jury, filed with the dis-
trict clerk and purports to charge applicant
with the primary offense of forgery. Pur-

suant to the rationale in Studer and Gib- -

son, this instrument is an indictment as
contemplated by Art. V, § 12(b). Studer,
799 S.W.2d 271; Gibson, 800 S.W.2d at
551. Article 1.14(b) prohibits applicant
from raising the defect in the indictment
for the first time in a posteonviction pro-
ceeding. Gibson, 800 S.W.2d at 551.

The relief prayed for is denied.

CLINTON and TEAGUE, JJ., concur
in the result.

STURNS, J,, not participating.
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" amendment, therefore, applies to the instant
case, which involves an indictment presented in
1987.
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CLERK, INS. DISTRICT COURT
W=3TERN RICT OF TEXAS
IN THE UNITED STATES DISTRICT COURT BY ,
FOR THE WESTERN DISTRICT .OF TEXAS DEPUTY CLERK
MIDLAND/ODESSA DIVE(Q 9 7 CR O 1 O
UNITED STATES OF AMERICA, CRIMIN NO. '

Plaintiff, INDICTMENT

Vio: 18 U.S.C. 922(g) (1) -
Felon in Pogsgessgion of
.Firearm; 18 U.S.C. 922(a)(6) -
False statement in Acquiring

a Firearm

VSs.

CAROL JOHNENE MORRIS,

L i

Defendant.

THE GRAND JURY CHARGES:

-[18 U.S.C. §-922(g) (1)]

That on or about May é} 1996, in the Western District of

Texas, the'Defendant,
dAROL JOHNENE MORRIS,

who having been convicted of a crime punishable by imprisonment for
a term exceeding oné.year, namely for the felony offense oé Forgery
by Passing, in ;hg 132nd Judicial District Court of Scurry County,
Snyder, Texas, Cause Number 5793 on Jul? 27, 1988, did knowingly
possess in and'affecting commerce a firearm, to wit: a Raven, .25
caliber semi-autpmatic pistol, Model MP-25, serial number 1824182,
which had been shipped and transported in interstate commerce.

In +violation of Title 18, United States Code, Section

922 (g) (1) .

- 00000 |




~ Additional material

from this filing is
available in the

Clerk’s Office.



