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FILED: April 29, 2022

UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT

No. 21-7000
(1:2 l-cv-00039-TSE-JFA)

ONTERIO DIMITRI BROWN

Petitioner - Appellant

v.

HAROLD W. CLARKE

Respondent - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge 

requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.

Entered at the direction of the panel: Judge Motz, Judge Wynn, and 

Judge Richardson.

For the Court

/s/ Patricia S. Connor. Clerk
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FILED: April 15,2022

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 21-7000
(1:21-cv-00039-TSE-JFA)

ONTERIO DIMITRI BROWN

Petitioner - Appellant

v.

HAROLD W. CLARKE

Respondent - Appellee

TEMPORARY STAY OF MANDATE

Under Fed. R. App. P. 41(b), the filing of a timely petition for rehearing or 

rehearing en banc stays the mandate until the court has ruled on the petition. In 

accordance with Rule 41(b), the mandate is stayed pending further order of this 

court.

/s/Patricia S. Connor. Clerk
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FILED: March 28, 2022

UNITED STATES COURT QF APPEALS 
FOR THE FOURTH CIRCUIT

No. 21-7000
(1:21 -cv-00039-TSE-JFA)

ONTERIO DIMITRI BROWN

Petitioner - Appellant

v.

HAROLD W. CLARKE

Respondent - Appellee

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is 

denied and the appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.

/s/PATRICIA S. CONNOR. CLERK
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UNPUBLISHED

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 21-7000

ONTERIO DIMITRI BROWN,

Petitioner - Appellant,

v.

HAROLD W. CLARKE,

Respondent - Appellee.

Appeal from the United States District Court for the Eastern District of Virginia, at 
Alexandria. T.S. Ellis, III, Senior District Judge. (l:21-cv-00039-TSE-JFA)

Submitted: March 24, 2022 Decided: March 28, 2022

Before MOTZ, WYNN, and RICHARDSON, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Onterio Dimitri Brown, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Onterio Dimitri Brown seeks to appeal the district court’s order denying relief on 

his 28 U.S.C. § 2254 petition and he has filed a motion for a certificate of appealability. 

The district court’s order is not appealable unless a circuit justice or judge issues a 

certificate of appealability. See 28 U.S.C. § 2253(c)(1)(A). A certificate of appealability 

will not issue absent “a substantial showing of the denial of a constitutional right.” 28 

U.S.C. § 2253(c)(2). When the district court denies relief on the merits, a prisoner 

satisfies this standard by demonstrating that reasonable jurists could find the district 

court’s assessment of the constitutional claims debatable or wrong. See Buck v. Davis, 

137 S. Ct. 759, 773-74 (2017). When the district court denies relief on procedural 

grounds, the prisoner must demonstrate both that the dispositive procedural ruling is 

debatable and that the petition states a debatable claim of the denial of a constitutional

right. Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012) (citing Slack v. McDaniel, 529 

U.S. 473, 484 (2000)).

We have independently reviewed the record and conclude that Brown has not

made the requisite showing. Accordingly, we deny a certificate of appealability and 

dismiss the appeal. We dispense with oral argument because the facts and legal 

contentions are adequately presented in the materials before this court and argument

would not aid the decisional process.

DISMISSED

2
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AV \SE SUPPLEMENTAL REPORT Printed: 07/19/2018 12:20

AUcxVvr^tM"*11 oca: 18001337James City County Police Dept

THE. INFORMATION BELOW IS CONFIDENTIAL - FOR USE BY AUTHORIZED PERSONNEL ONLY

Gase Status: CLEARED BY ARREST Case Mng Status: CLEARED BY ARREST- 18 Occurred: 04/29/2018

Offense: AGGRAVATED ASSAULT

Investigator: SCHUCELD, R. A: (RS021) 

Supervisor: LUCHARD, D. C. (DL015) 
Contact:

Date/ Time: 04/30/2018 11:29:08, Monday. 

Supervisor Review Date / Time: 05/01/2018 07:22:48, Tuesday 

Reference: Investigative Narrative

On April 30,2018 at approximately 12:39 AM, Investigator Schugeld was called to respond to Riverside Regional 
Hospital in Newport News in reference to gunshot victims. Sergeant Luchard advised Investigator Schugeld that the 
shooting occurred outside apartment 122 D Dehaven Court. Also, Sergeant Luchard informed that shooting occurred 
during an altercation with multiple suspects.

Investigator Schugeld arrived at Riverside Regional Emergency Room #:39 and conducted an interview with Javon 
Edwards. Investigator Schugeld observed that Edwards had abrasions to his forehead and top of head. Also, Edwards 

^had lacerations to his left index finger and left thumbnail. According to Dr, namgr PHu/areNcnfy^red a punshOtwound 
* ijtfi that entered the back of the right butt cheek and the side Of the left butt cheek. Investigator Schugeld asked Edwards 

what happened. Edwards advised that his ex-girlfriend Tiara Jackson was helping him with his laundry at her 
apartment complex. While waiting for the clothes to dry, Edwards and Jackson remained in the car. While waiting in 
the car, a silver Lexus drOve by. Edwards knows the driver of die Lexus as "Quart". Once the clothes were dry,
Edwards drove Jackson back to her residence at 122 D Dehaven so that she could get a laundry basket. While riding 
back, Jackson received a phone call from Quan who said that "they didn't have to mpye because he had already Seen 
them"; Jackson told Quan that she didn't have time for this and hung up the phone. At that time, Jackson went into her 
apartment and got the laundry basket. While Jackson was inside Quan knocked on the.door. Edwards texted Jackson 
and advised her that Quan was outside her door. Jackson exited her apartment and walked back to Edward's car and 
placed the basket inside the car. Jackson and Ouan.were both arguing back-and-forth. During, this,tinie; Edwards got 
outofrhis car and sailtciluiahWwe-hayC^ilsu^Atthist^ * gun from hk
waistband and gayeiit to qnd unlmown blacfrmale (dark cdtnplekiori, late teens/early 20's, thin build) that was with
h»n. Edwards informed he beljeved that he Was going have a fair fight with Quan. While Edwards and n»wn were
arguing another unknown black (light complexion, beard, Ihfe twenties, tHih build ahd biuo sweatshirt) came uo 
behind him. Edwards turned around abd obseryed fhat he had a knife in his rieht hand. Edwards grabbed the knife 
hand of the black male with his left hand and drew out his dock 23 with his right and fired one shot at the black male 
with the knife. After the first shot, Edwards advised his gun jammed and he dropped the magazine and tried to holster. 
Edwards then advised he heard a "pop" and that's when he went down to the ground. While on the ground, Edwards 
Advised that he was kicked and hit for approximately thirty seconds. Edwards advised that he coVered ub whjlehe was ■; 
been ^saUlted on the CTound. Edwards did dot know the individual who friedio safe him nOrcould advise whtt.shot___

Dykstra secured Edwards clothing along with a Glock 23 magazine that Edwards carried with him in pocket.

After interviewing Edwards, Inv. Schugeld interviewed Onterio Brown who was in room #: P71 at Riverside Regional. 
Brown suffered a gunshot wounds to his left hip and thigh. Inv. Schugeld asked Brown what happened. Brown advised

\3

Investigator Signature Supervisor Signature
Page 13
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\$E SUPPLEMENTAL REPORT Printed: 07/19/2018 12:20

James City County Police Dept OCA: 18001337

THE INFORMATION BELOW IS CONFIDENTIAL - FOR USE BY AUTHORIZED PERSONNEL ONLY

Case Status: CLEARED BY ARREST Case Mng Status: CLEARED BY ARREST- 18t . Occurred: 04/29/2018
Offense: AGGRA VATED ASSAULT :

; ; Investigator: SCHUGELD, R. A. (RS021)

Supervisor: LUCHARD, D. C. (DL015) 
Contact:

Date / Turn: 04/30/2018 11:29:08, Monday 

Supervisor Review Date / Time: 05/01/2018 07:22:48, Tuesday 

Reference: Investigative Narrative

that he was inside his girlfriend's apartment and that he heard people arguing so he went outside to "deescalate" the 
situation. Brownadvised that he tried to break up the situation1 and the fat guy (referring to Edwards) prilled out a gun 
and started Shooting, lnv. Schugeld asked it knew who else was involvedT'Brown advised he did not the individuals 
and could not despribp.them. Inv. Schugeld asked Brown if he owned a knife: Brown advised that he always has a kni^onjiim^nd itis blue in color iock Blade; IiiV. Schugeld asked if he tried td cui of stab Edwards; Brown ndvis^p 

he did not attempt to stab or cut Edwards and maintained he did not know the individuals involved and could not 
describe them. ! 1 ' ' '

Brown consented to a GSR kit. Inv. Steen administered the GSR kit.

Officer Ellis had secured Brown's clothing and a bullet from one of his wounds before Inv. Schugeld's arrival.

Once back at the LEC Inv. Schugeld took possession of the items from Officers Dykstra and Ellis. Inv. Schugeld 
placed Edwards and Brown's clothing in drying chambers. Also, Inv. Schugeld placed the recovered bullet from 
Brown in the drying chamber as well. Furthermore, Inv. Schugeld turned over the Glock magazine to Inv. Sten.

Nothing Further to report at this time. 
[04/30/2018 11:29 RSCHUGELD]

Investigator Signature Supervisor Signature
Page 14
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ADDENDUM "A"

°n 4/29/18, JCCPD officers responded to the area of the 122 block of Dehaven Court, located in JCC, for 
a ca,lofa P??slble gunshot patient. Officers there found Jevon William Edwards, who had been shot in 
the right buttocks, and also had a variety of other injuries consistent with an attack, Mr. Edwards was 
transported to Riverside Regional Medical Center in Newport Neiws, Va. for treatment.

Mr. Edwards was interviewed by JCCPD Inv. R. Shugeld. Mr. Edwards stated that while in the area of 
Dehaven Court visiting with a friend, he got into a verbal altercation with a male named Jequan Carroll. 
During the verbal confrontation, Mr. Carroll was standing with Onterio Dimitri Brown. Mr. Carroll
produced a handgun from his waist and handed it to a fourth, unknown male.

Mr. Carroll was about to fight Mr. Edwards, when Mr. Brown walked around behind MpEdward!^Mr. 5 
Edwards turned toward Mr. Brown and stated "oh, so y'all are gonna jump me?" Mr. Brown then? ? 
produced a knife with a 3 or 4 inch blade and stated "Ain't that kind of party bro." Mg grown thgg ^ 
lunged at Mr. Edwards with the knife, attempting to stab him. -

*■ ZH—ZZ
con - .•

Mr. Edwards fought Mr. Brown, using his left hand to try and grab Mr. Brown's right haapwhicFwasr 
holding the knife, causing several lacerations on Mr. Edwards' left hand requiring stitchegWithfe right 
hand, Mr. Edwards produced a .40 caliber handgun, which he legally owned and had a concealed 
weapons permit for. He attempted to defend himself with the handgun, but it jammed and would not 
shoot. Mr. Brown was not shot with this weapon.

Mr. Edwards then heard a loud bang and immediately felt pain in his right leg. His legs gave out and he 
collapsed to the ground. At this point, he had dropped his handgun and was being struck and kicked 
about his face, head, and body. He covered his head to protect himself. When the attack stopped, he 
saw that the males that had attacked him had fled the scene.

i

i3

Shortly after this occurred, Mr. Carroll transported Mr. Brown in his car to Riverside Doctor's Hospital. 
Video footage shows Mr. Carroll helping to bring Mr. Brown into the hospital, and then leaving. Mr. 
Carroll then left the area.

Mr. Brown was transported from Riverside Doctor's Hospital to Riverside Regional Medical Center in 
Newport News for treatment. After Inv. Schugeld interviewed Mr. Edwards while at Riverside Regional 
Medical Center, he then interviewed Mr. Brown, who had arrived there as well.

Inv. Schugeld then interviewed Mr. Onterio Brown, who was not cooperative. Mr. Brown claimed that 
he overheard Mr. Carroll and Mr. Edwards about to fight. He then stated that he attempted to intervene 
to "deescalate" the fight, and was shot by an unknown subject. Mr. Brown claimed that he did not know 
any of the people involved, and could not give a description of any of the people involved. He would not 
provide any other information.

Inv. L. Sten interviewed the friend Mr. Edwards was visiting. She provided a similar account of events to 
what Mr. Edwards provided, saying that Mr. Edwards and Mr. Carroll were arguing. She said they were.



Ap.
about to fight when Mr. Brown Went behind Mr. Edwards. She asked Mr. Brown why he was "walking up 
on" Mr. Edwards. At this time, she Saw Mr. Brown try to assault Mr. Edwards from behind. She 

■ . attempted to stop Mr. Brown but he threw her to the ground. She then heard a single gunshot, and saw 
Mr. Edwards fail to the ground. She stated that Mr. Cairo.H/jyir. Brawn, and the unknown majejgtadk 
Mr. Edwards as he lay on the ground, kicking and punching him. She stated the unknown male then ran 
off, and Mr. Carroll and Mr. Brbwri got into the car Mr. Carroll was driving and drove away.

Located at the scene was one 9mm bullet casing. A 9mm bullet was recovered from the hip area of Mr. 
Brown. Both have been placed into JCCPD evidence, as well as the bloodied clothing from both Mr. 
Edwards and Mr. Brown.

Based on this information, a search warrant is requested fora medical records from Riverside Regional 
Medical Center located at 500 J. Clyde Morris Blvd., in Newport News, Va. For medical records belonging 
to Onterio Dimitri Brown for 4/29/18 through 4/30/18.
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CRIMINAL COMPLAINT (continued)

ACCUSED: _____

CHARGE: _____

. Waist and handed it to Trevin Ashby.r i

to stab him.

✓*

holdingthe knife, causing several lacerations on Mr. Edwards’ left hand
1

With the handgun, but itjammed and would not shoot. Onterio Brown was not diot with this weapon.-6<$

Mr. Edwards then realized he tod been shot He was transported by ambulance to the emergency room.
im in his car to Riverside Doctor’s Hospital. Video footage shows Mr. Carroll helping to bring Mr. Brown intothe hospital,

<r
scene.

Shortly after this occurred, Mr. Carroll transported Mr. Brown 
and then leaving. Mr. Carroll then left the area.
Mr. Brownwas transported from Riverside Doctor’s Hospital to Riverside Regional Medical Center in Newport News for treatment
Invttti galore a*. M, On.™ who ™ no. c^.o. O^o B™, .tacd S “

■afessjss:
um of events to what Mr. Edwards provided, saying that Mr. Edwards and Mr. CanoU

• i . u____.(tJ_______ . .^11 h Mm Ciltnawln A# flllO hlDP Cot

o
were7/, arguin&She said they were abouj to fight when OnterioBrown w^tWund Mn Edw 

Onterio Brown try to assault Mr. Edwards from behind. She attempted to stop Onteru 
fall to the ground. She stated that Mr. Carroll, Onterio Brown, and Trevin Ashby atta<
Mr; CanoU, and Mr; Brown got into the car Mr. CanoU was driving and drove away.

Onterio Brown to assault Mr. Edwards as he lay on the ground.
in Ashby for maiming (18.2-Sl) for shooting Mr. Edwards, and unlawful wounding (18.2-51) for the bullet also

Based on this information, I am requesting a warrant against Mr. Trevin 
• striking Onterio Brown.

<c
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RMC HOSPITAL EDWARDS,JAVON
500 J CLYDE MORRIS BLV#; MRN: 008156518
NEWPORT NEWS VA 23601-1929 DOB: 11 /27/1989, Sex: M
Inpatient Record  , Adm: 4/29/2018, D/C: 4/30/2018

RIVERSIDE
gsaaglfgaililSll^ siggatiasiil

• r:.';

Skin Cdlbr/Cbriditloh...

B®8HSli0BSlSWIil^iSSSSftMmmm: ■ZX3>«LX

Wound Properties . . DateFirfct Assessed:'04/30/18'JW.Tirne Rrst Assessed: 0017 .-JW Pr^Existirig Wound: Yes JW Wound Ty^O: LaceraUon .JWldcatiph:
Hand -dW, L ist digit Wound Location Orientation; Left -JWWound Description (Comments): pt has small lac to Listdtgit approx .5 cm 
in length -JW '' . ' ' ■ ■ '

Pink:Clean rJW■ Site Assessment
Peri-wound .

. Assessment_____
Clean; Dryjntact JW

0,5 cm -JWWound Length (cm)
Demaborid -JWClosure ,,
CleansediSHe 'care -JWTreatments
0 -JWExudate Amount

iggj

Wound Properties • Date First Assessed: 04/30/18 -JW Time Rrst Assessed: 0005 -JW Wound Type: Gunshot -JW Location: Buttocks JW Wound Location
Orientation: Right -JW. .

Site Assessment Bleeding -JW
Clean;Dry;lntact -JWPeri-Wound 

Assessment 
Cleansed -Jw .Treatments
Pressuredressing, -JWDressing , ■ ■

Dressing Ghsncied New -JW

Wpurid Properties; Date Rrst Assessed: 04/30/18 -JW Time First Assessed: 0006 -JW Wound Type: Gunshot -JW Location: Leg -JW Wound Location 
Orientation:Left:Lateral -JW,Lthigh , . ... ■ ' "

Treatments Clefinsed;Slte care -JW
Dressing. pressure dressing -JW •

Wourta Properties Date Rfet Assessed: Q4/30/1B -JW Time First Assessed: 0017 -JW.Wound Type: Laceration -JW Location: Head -JW, top of scalp
Site Assessment . CleamPinkiBleeding -JW
Peri-Wound 
Assessment .

. Dry.lritacLClean JW

Staples JW VClosure .
Drainage Amount Scant JW. .
Drainage Description Sanguineous -JW.

Cleahsedilrrigation JW 'Treatments
. Open to air -JW :Dressing

iiisiigMiaiffiaiia
Level of ConfeciOusriess: Alert .-JW .
Orientation Level : 1 -JW,
Skiri Condition/Temp Warm;Dry -JW
Skin Color Appropriate for ethnicity Appropriate fdr ethnicity

:.iTtfW.:,..,.; -JW mrnm
Date Rrst Assessed: 04/30/18 JW Time Rrst Assessed: 0017 -JW Pre-Existing Wound: Yes -JW Wound Type: Laceration JW Location:
Hand JW, Li St.digit' Wound Location Orientation: Left -JW Wound Description (Comments): pt has small lac to L 1st digit: approx .6 cm

Wound Properties.

..-JW.in.le
SHI

Wound Properties Date Rrist Assessed; 0400/18 -JW Time First Assessed: 0005 -JW Wound Type: Gunshot -JW Location: Buttocks JW Wound Location 
Orientation: Right JW

SM i
. Date Rrst Assessed: 04/30/18 -JW Time Rrst Assessed: 0006 -JW Wound Type: Gunshot -JW Location: Leg -JW Wound Location 
Orieriiatiori: Left,-Lateral JW, L thigh .

Wound Properties
. .*

Date First Assessed: 04/30/18 -JW Time Rrst Assessed: 0017 JW Wound Type: Laceration -JW Location: Head -JW, top of scalpWoi/nd Properties '
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RMC HOSPITAL 
500 J CLYDE MORRIS BLVD 
NEWPORT NEWS VA 23601 -1929 
Inpatient Record

158 EDWARDS,JAVON 
MRN: 008156518 
DOB: 11/27/1989, Sex: M 

. Adm: 4/29/2018, D/C: 4/30/2018
RIVERSIDE

Wound Care v :»-v.* iSSSlSilSllSlS 1mmmmm rnmmmmmmmmmmmmmmmmmrnm
: Wound Properties . ; TO*

IrAength^ |^S1 d'gil' WoUnd Location Orientation: Left -JW Wound Description (Comments): pthassmalllac toL 1st digit approx .5 cm
Site Assessment Pink;Clean -JW .Peri-wourid
Assessment. Clean;Dry;lntact ^IW
Wound Length (cm) ' ■ . 0.5 cm -JWClosure;, . Demabond VJW■Treatments' Cleansed:Site care, -JW .'
Exudate Amount - . 0 -JWi
Wound Properties Date First Assessed: 04/30/18 -JW Time First Assessed: 0005 -JW Wound Type: Gunshot -JW Location: Buttocks -JW Wound Location 

Orientation: Rlnht -JW 
Site Assessment. Bleiedlng -JW
Pen-wound
Assessment Clean;Dry;lntact -JW

Treatments Cleansed -JW
Dressing
Dresslho Chanced

Pressure dressing-JW .
New -JW

Date First. Assessed/04/30/18 -JW Time Rrst Assessed: 0006 -JW WoundT^ t^hct-JVrL^^ 
Orientation: LeftiLateral -JW, L thigh  ■■ .

Wound Properties

Treatments, ■ . Cleansed;Slte care -JW
Dressing ■ ■ Pressuredresslng-JWISSF^ inWound Properties Date First Assessed: 04/30/18 ,-JW Time First Assessed: 0017 -JW Wound Type: Laceration -JW Location: Head -JW, top of scalp

Cieari:Pink:Bleedino -JW ! ■ ! --------c—'—cSite Assessment
Peri-wound
Assessment

Dry;lntact;Cleari -JW

Closure Staples -JW .
Drainage Amount Scant -JW. . .
Drainage Description Sanguineous -JW
Treatments Cleansedilmgatiori' -JW
Dressing Open to air -JW
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Katey M. Fennig

From:
Sent:

Katey M. Fennig <kfennig@wjcc-ca.com> 
Thursday, January 03, 2019 8:56 AM 
'Chris Voltin’ >M.',
Re: Onterio

To:
Subject:

.O

Chris,

Don't know if this is relevant to your theory, but wanted to let you know that the victim has expressed that he doesn't 
feel like Carroll deserves a felony out of the whole thing due to not having a weapon on him (he also knows Carroll best
of the three). He understands the importance of not minimizing or exaggerating anyone's role.

About the knife, last time we talked, I asked if he knew when Onterio got his hand and he said, "I'm guessing when he 
lunged and I grabbed the knife."

He also was wondering if Onterio would claim he was protecting Jequan but did not supply facts that would support 
that—he reiterated that it was one on one when Onterio got into it and weapons were not involved at that time.

I'm printing the following out, I just wanted to put it down in a written form in case you need to ask questions.

Kathryn M. Fennig
Assistant Commonwealth's Attorney
Williamsburg/Jaqps Ci^lounty Commonwealth's Attorney's Office 
Phone: 757-564-2281 
Fax: 757-564-2288

1
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Case l:21-cv-00039-TSE-JFA Document 15 Filed 06/22/21 Page 1 of 2 PagelD# 207
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'K

IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

)Ootcrio Dimitri Brown, 
Petitioner, )

)
l:2lcv39 (TSE/JFA))v.

)
)Harold W. Clarke, 

Respondent. )

ORDER

For the reasons stated in the accompanying Memorandum Opinion, the respondent's 

Motion to Dismiss (Dkt. No. 9] is GRANTED, and it is further

ORDERED that petitioner’s motion lor bail [Dkt. No. 5] is DENIED; and it is further

hereby

ORDERED that this petition for habeas corpus relief pursuant to 28 U.S.C. § 2254 be and

is DISMISSED WITH PREJUDICE.

To appeal this decision, petitioner must file a written notice of appeal with the Clerk's 

office within thirty (30) days of the date of this Order. See Fed. R. App. P. 4(a). A written notice 

of appeal is a short statement indicating a desire to appeal and including the date of the Order the 

petitioner wishes to appeal. Failure to file a timely notice of appeal waives the right to appeal this 

decision. Petitioner also must obtain a certificate of appealability ("COA") from a circuit justice 

or judge. See 28 U.S.C. § 2253(c)(1); Fed. R. App. P. 22(b). The Court expressly declines to issue 

& COA for the reasons explained in the accompanying Memorandum Opinion.

£
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The Clerk is directed, pursuant to Federal Rule of Civil Procedure 53, to enter final 

judgment in favor of respondent; to send a copy of this Order and the accompanying Memorandum

Opinion to petitioner and counsel of record for respondent; and to close this civil action.
y y d

Entered this day of
t

2021.
'/I/.Alexandria, Virginia

/dd \
y-jL-il

T.S. Ellis, III 
United States District Judge

\

2
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

Onterio Dimitri Brown )
)

Petitioner, )
)

v. ) Civil Action No. 1:21 -cv-00039
)

Harold W. Clarke )
)

Respondent. )

JUDGMENT

Pursuant to the order of this Court entered on 6/22/2021 and in accordance with Federal 

Rules of Civil Procedure 58, JUDGMENT is hereby entered in favor of the respondent and 

against the petitioner.

FERNANDO GALINDO, CLERK OF COURT

By: /s/
Anthony Haskins 
Deputy Clerk

Dated: 6/22/2021 
Alexandria, Virginia
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

ONTERIO DIMITRI BROWN, No. 1090907,

Petitioner,

Civil Action No. I:21cv39v.

HAROLD W. CLARKE,

Respondent

MOTION TO DISMISS AND RULE 5 ANSWER

THE RESPONDENT comes pursuant to Rule 5, Rules - governing § 2254 Cases, and

moves this Court to dismiss the petition for a writ of habeas corpus filed herein attacking the

judgment of the Circuit Court for Williamsburg/James City County, Virginia of May 28, 2019.

(Criminal No. CR28044-00).

The petition foils to state a claim for relief under 28 U.S.C. § 2244 and 28 U.S.C. § 2254.

The reasons requiring dismissal are set forth in die accompanying brief, which is incorporated by

reference.

Respectfully submitted,

HAROLD W. CLARKE, 
Respondent herein.

/ s/
Victoria Johnson 
Assistant Attorney General 
Counsel for Respondent 
Virginia State Bar No. 68282
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OFFICE OF THE ATTORNEY GENERAL 
202 North Ninth Street 
Richmond, VA 23219 
(804) 786-2071 (TEL)
(804)^7l-0i5i (FAX) 
oagoriminallitigation@oag.state.va.us

CERTIFICATE OF SERVICE

I hereby certify that on May 20, 2021,1 have electronically filed die foregoing Motion to 

Dismiss and Rule 5 Answer with the Clerk of Court using the CM/ECF system, and that I have

mailed the document, with exhibits, by United States Postal Service to the following non-filing user:

Onterio Dimitri Brown, No. 1090907, Lawrenceville Correctional Center, 1607 Planters Road,

Lawrenceville, VA 23868, petitioner herein.

/ s/
Victoria Johnson 
Assistant Attorney General 
Counsel for Respondent 
Virginia State Bar No. 68282

OFFICE OF THE ATTORNEY GENERAL 
202 North Ninth Street 
Richmond, VA 23219 
(804) 786-2071 (TEL)
(804) 371-0151 (FAX) 
yjohnson@oag.state.va.us

2
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

Onterio Dimitri Brown, 
Petitioner,

)
)
)

v. ) 1:21cv39 (TSE/JFA)
)

Harold W. Clarke, 
Respondent

)
)

ORDER

Onterio Dimitri Brown (‘’petitioner”), a Virginia inmate proceeding pro se. has filed a 

petition for a writ of habeas corpus under 28 U.S.C. § 2254 [Dkt. No. 1]. He has paid the 

required filing fee. (Dkt. No. 4]. Petitioner has also filed motions for the issuance of a show 

cause order and for bail. [Dkt. Nos. 4,5]. Accordingly, it is hereby

ORDERED that the petition [Dkt. No. 1] be and is FILED; and it is further 

ORDERED that, within thirty (30) days of die date of this Order, respondent show 

why the writ should not be granted. Along with his responsive pleading, respondent shall 

forward the records of the state criminal trial and habeas corpus proceedings, if pertinent and 

available, to the Clerk's Office in Alexandria, Virginia. The Cleric’s Office will return these 

records to the proper repository upon conclusion of the federal proceedings; and it is further 

ORDERED that if petitioner files a reply to respondent’s Tesponsive pleading, such reply 

shall be due no more than twenty-one (21) days after respondent files his responsive pleading. 

Any reply by petitioner must include counter-affidavits (swom statements subject to the penalty 

of perjury), or other responsive material contesting the affidavits or records filed by the 

respondent. See E.D. Va. Local Civ. R. 7(K); Rnsehoro v. Garrison: 528 F.2d 309 (4th Cir.

1975). Unless petitioner or respondent explicitly request additional time for filing additional

/~V.

/



4materials, the case will be considered riripe for disposition twenty-one (21) days after respondent
files a responsive pleading; and it is further

• •V

ORDERED that Respondent file a repfy to Petitioner’s motion for bail'(Okt. No. 5) either 

with his responsive pleading or separately on or before said pleading is filed; and it is further
ORDERED that petitioner’s motion for the issuance of a show cause order [Dkt. No. 4] is 

DENIED as MOOT; and it is further

ORDERED that petitioner’s failure to notify the Court immediately upon being 

transferred, released, or otherwise relocated, may result in the dismissal of this petit! 

to Federal Rule of Civil Procedure 41(b).

The Clerk is directed to send a copy of this Order to petitioner and a copy of this Order 

and the petition for writ of habeas corpus (Dkt No. 1) and a copy of the motion for bail [Dkt. 

No. 5) to the Attorney General of Virginia/on

on pursuant

of respondent.
Entered this 2021.Z
Alexandria, Virginia

%

T. S. Ellis, ill 
United States Dis&«7Sdge

v
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