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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 20-1467

UNITED STATES OF AMERICA
v.

CHICO JERMELL CARRAWAY,
Appellant

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D.C. No. 1:14-cr-00167-001)
District Judge: Honorable John E. Jones, 111

Submitted Under Third Circuit LAR 34.1(a)
March 24, 2022

Before: BIBAS, MATEY, and PHIPPS, Circuit Judges.

(Filed: April 14, 2022)

OPINION*

* This disposition is not an opinion of the full Court and, under I.O.P. 5.7, does not
constitute binding precedent.
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MATEY, Circuit Judge.

Carraway says his attorney told him that he would receive a nine-year sentence for
the crimes he acknowledged in his guilty plea. But the mandatory minimums for the
charges sum to ten years, and he received a sentence of 160 months. Carraway claims that
his counsel was ineffective but, finding no prejudice, we will affirm the denial of his
motion.

L.

Carraway pleaded guilty to drug and firearms offenses. His plea agreement stated
that he faced a mandatory minimum term of ten years’ incarceration and that the court was
free to impose any sentence up to the maximum penalties listed. At the plea hearing, the
Government summarized these terms, again noting the mandatory minimum sentence. The
Court called to Carraway’s attention that the minimum sentences, at least, would be served
consecutively. Yet Carraway’s attorney asked for a nine-year sentence. The Court
sentenced Carraway to 160 months’ imprisonment.

Carraway later moved to set aside his sentence under 28 U.S.C. § 2255 arguing,
among other things, that his counsel ineffectively assured him a nine-year sentence.! The
District Court denied the motion and we granted a certificate of appealability as to whether

an evidentiary hearing was necessary.>

! Because we find no prejudice, we do not decide whether Carraway’s § 2255
motion was timely. See Latham v. United States, 527 F.3d 651, 653 (7th Cir. 2008).

2 The District Court had jurisdiction under 28 U.S.C. §§ 1331 and 2255. We have
appellate jurisdiction under 28 U.S.C. §§ 1291, 2253(a), (c), and 2255(d).
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II.

An evidentiary hearing is required “[u]nless the motion and the files and records of
the case conclusively show[ed] that [Carraway was] entitled to no relief.” 28 U.S.C.
§ 2255(b). If a claim of ineffective assistance, taken as true, “clearly fails to demonstrate
either deficiency of counsel’s performance or prejudice to the defendant, then the claim
does not merit a hearing.” United States v. Arrington, 13 F.4th 331, 334 (3d Cir. 2021)
(quoting United States v. Dawson, 857 F.2d 923, 928 (3d Cir. 1988)). To establish
prejudice, Carraway needed to show “a reasonable probability that, but for counsel’s errors,
he would not have pleaded guilty.” United States v. Bui, 795 F.3d 363, 367 (3d Cir. 2015)
(quoting Hill v. Lockhart, 474 U.S. 52, 59 (1985)).

He has not. Carraway was advised, twice, of the mandatory minimums he faced,
first in the plea agreement, then at the plea hearing. On each instance, he was also informed
that he could be sentenced to more, up to the statutory maximum. Counsel’s alleged
promise of a nine-year sentence could not reasonably have affected Carraway’s decision
to plead guilty in exchange for a sentence that Carraway knew, at the time of pleading,
would be ten years or more. See United States v. Shedrick, 493 F.3d 292, 299-300 (3d Cir.
2007).

I11.

For these reasons, we will affirm the judgment of the District Court.

3a



Case 1:14-cr-00167-JEJ Document 144 Filed 02/06/20 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA Criminal No. 1:14-cr-167
Civil No. 1:18-cv-2381

Hon. John E. Jones Il
CHICO JERMELL CARRAWAY,
Defendant.

ORDER
February 6, 2020

In conformity with the Memorandum issued on today’s date, it is hereby
ORDERED that:
1. The Motion Under 28 U.S.C. 2255 to Vacate, Set Aside, or Correct
Sentence by Person in Federal Custody (Doc. 139) is DENIED.
2. The Defendant’s pro se motions (Docs. 123 and 135) are DISMISSED.
3. No certificate of appealability shall issue.
4. The Clerk of Court shall CLOSE the civil action number associated with

this §2255 Motion, 1:18-cv-2381.

s/ John E. Jones Il
John E. Jones Il
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA Criminal No. 1:14-cr-167
Civil No. 1:18-cv-2381

Hon. John E. Jones Il
CHICO JERMELL CARRAWAY,
Defendant.

MEMORANDUM

February 6, 2020

Before the Court is the counseled Motion Under 28 U.S.C. 2255 to Vacate,
Set Aside, or Correct Sentence by Person in Federal Custody (Doc. 139) filed by
Chico Jermell Carraway (“Carraway” or “Defendant”).! The Motion has been
fully briefed by the parties (Docs. 140 and 142) and is therefore ripe for our
review. For the reasons that follow, the Motion shall be denied, and no certificate

of appealability shall issue.

! Carraway commenced these §2255 proceedings by filing a pro se motion to vacate with brief in
support. (Doc. 123 and 124). Upon our review of Carraway’s pro se submission, we appointed
counsel to represent him in these proceedings. Thereafter, attorney Craig Kauzlarich filed an
amended §2255 motion and brief in support on Carraway’s behalf. As such we shall dismiss
Carraway’s pro se motions (Docs. 123 and 135) as moot.

b6a
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l. BACKGROUND

On November 16, 2015, Defendant pled guilty to Counts One and Two of a
3-count Indictment charging him with distribution and possession with intent to
distribute 500 grams and more of cocaine hydrochloride and 100 grams of heroin
(Count 1) and possession of a firearm during and in relation to a drug trafficking
crime (Count 2). (Doc. 1). The Defendant’s guilty plea was made pursuant to a
plea agreement, wherein it is specifically stated that Counts 1 and 2 each carry

mandatory minimum terms of 5 years imprisonment. (Doc. 75).

Following the entry of the plea, the assigned United States Probation Officer
rendered a Presentence Investigation Report (“PSR”). Following our rulings on
several sentencing objections, Carraway’s advisory sentencing guidelines were
determined to be 100 to 125 months plus a mandatory 60 month consecutive term
of imprisonment on the gun charge contained in Count 2. On April 17, 2017, we
sentenced the Defendant to a term of 160 months, representing a term of 100

months on Count 1 and a consecutive 60 month term on Count 2.

Carraway filed a pro se notice of appeal to the United States Court of
Appeals for The Third Circuit (Doc. 112) on May 2, 2017. The appeal was

voluntarily dismissed on September 29, 2017. (Doc. 120).
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Il. DISCUSSION

Carraway raises a single ground for relief in his motion, namely that counsel
was ineffective during plea negotiations. Specifically, Carraway contends that plea
counsel, Christopher Ferro, Esq., assured him that he would receive a nine year

sentence.

A. Ineffective Assistance of Counsel

Since Carraway’s claim sounds in ineffective assistance of counsel, we
begin with the well-established standard for such a claim under 28 U.S.C. § 2255.
In order to successfully demonstrate ineffective assistance of counsel, a petitioner
must establish that (1) the performance of counsel fell below an objective standard
of reasonableness; and (2) the errors of counsel prejudiced the defense. Strickland
v. Washington, 466 U.S. 668, 687-92, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
The first prong of the Strickland test requires the defendant show that counsel's
performance was actually deficient. Jermyn v. Horn, 266 F.3d 257, 282 (3d Cir.
2001). A court "deciding an actual ineffectiveness claim must judge the
reasonableness of the counsel's challenged conduct on the facts of the particular
case, viewed as of the time of counsel's conduct." Strickland, 466 U.S. at 690.
Counsel's conduct presumptively "falls within the wide range of reasonable

professional assistance,” and the defendant "must overcome the presumption that,
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under the circumstances, the challenged action ‘'might be considered sound trial
strategy.™ Id. at 689-90 (quoting Michel v. Louisiana, 350 U.S. 91, 93, 76 S. Ct.

158, 100 L. Ed. 83 (1955)).

The second prong of the Strickland test requires the defendant show that the
deficient performance so prejudiced the defense as to raise doubt as to the accuracy
of the outcome of the trial or sentence. Strickland, 466 U.S. at 693-94. The
petitioner must demonstrate that "there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been
different." Jermyn, 266 F.3d at 282 (quoting Strickland, 466 U.S. at 693). A
"reasonable probability,” for the purposes of establishing prejudice, is "a
probability sufficient to undermine confidence in the outcome." Id.

B. Analysis

To review, Carraway claims that his counsel was ineffective when he
“assured” him that he would receive no more than a 9 year sentence and therefore
Carraway entered an involuntary guilty plea. A review of the transcript of the
change of plea proceedings in this matter confirms that Carraway’s claim is clearly
frivolous and does not warrant a hearing. See United States v. Booth, 432 F.3d
542, 545 (3d Cir. 2005)(a defendant is not entitled to a hearing if his allegations are
contradicted or “clearly frivolous based on the existing record.”); see also Page v.
United States, 462 F.2d 932, 933 (3d Cir. 1972); Government of Virgin Islands v.

4
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Nicholas, 759 F.2d 1073, 1077 (1985)(it is appropriate for judges to draw upon
personal knowledge and recollection in considering the facts).

During the change of plea proceeding, when the assistant United States
Attorney summarized the contents of the plea agreement he stated that “[b]oth
Counts 1 and 2 carry a mandatory period of imprisonment of five years each” (TR
7:22-23) and that “Count 2 of the plea agreement provides for a five year
mandatory term that’s consecutive to the underlying offense.” (TR 9:8-9).
Carraway then confirmed that the Government had accurately summarized the plea
agreement and that no one promised or offered him anything else to get him to
plead guilty. (TR 9:15-21). The Court’s recollection is that Carraway was alert,
focused and oriented during this proceeding. He was also unwavering in his
responses, which clearly indicated that he understood the ramifications of the plea
agreement and his pleas of guilty to Counts 1 and 2 of the Indictment. In short, at
the change of plea proceeding, it was made plain that Carraway was facing a 10
year sentence at minimum. It defies credulity that Carraway’s experienced and
able counsel would have “assured” him he was only going to receive a 9 year
sentence and that neither Carraway or his counsel would have interjected during
the change of plea proceeding to question the 10 year minimum term that was

discussed by the Government counsel and the Court.
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In any event, the law only requires that a defendant be informed of his
exposure in pleading guilty, it does not require that he be given a reasonable best-
guess as to what his actual sentence will be. See United States v. Shedrick, 493
F.3d 292 (3d Cir. 2007). Further, an erroneous sentencing prediction by counsel or
failure to anticipate a guideline enhancement does not render a plea involuntary.
See Masciola v. United States, 469 F.2d 1057, 1059 (3d Cir. 1972). Carraway
attempts to distinguish his claim by asserting that Attorney Ferro “assured” him
that his sentence would be nine years. Attorney Ferro has practiced before this
Court for many years, and we harbor grave doubts that he would ever make such
an assurance given the extant facts. But what is ultimately dispositive is that
Caraway was clearly advised, and manifestly signaled, that he understood that his
sentencing exposure exceeded nine years.

Accordingly, we find that Carraway’s ground for relief in the instant Motion
is meritless, and his Motion shall be denied.

C. Certificate of Appealability

Based on the foregoing analysis, we do not find that Carraway has made a
substantial showing of the denial of a constitutional right, and as such, no
certificate of appealability shall issue. See 28 U.S.C. § 2253(c)(2).

An appropriate Order follows.

11a



Case: 20-1467 Document: 6 Page: 1 Date Filed: 05/13/2021

BLD-254 July 16, 2020
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 20-1467
UNITED STATES OF AMERICA
V.
CHICO JERMELL CARRAWAY, Appellant

(M.D. Pa. No. 1:14-cr-00167-001)

Present: AMBRO, GREENAWAY, JR., and BIBAS, Circuit Judges

Submitted i1s Appellant’s application for a certificate of appealability pursuant to 28
U.S.C. §2253(c) [Dkt. No. 5] in the above-captioned case.

Respectfully,
Clerk

ORDER

The foregoing application for a certificate of appealability is granted in part and denied
in part. The application is granted as to the following issue only: Did the District Court err
by denying Appellant’s motion under 28 U.S.C. §2255 without first conducting an eviden-
tiary hearing on his ineffective-assistance-of-counsel claim, given the assertions in his mo-
tion and the affidavits which he included as an exhibit? See 28 U.S.C. §2255(b); United
States v. McCoy, 410 F.3d 124, 131 (3d Cir. 2005); see also 28 U.S.C. §2253(c)(2); Miller-
El v. Cockrell, 537 U.S. 322, 336 (2003). In addition to addressing the merits of the claim,
the parties should address whether Appellant’s §2255 motion was timely filed. See 28
U.S.C. §2255(f). In all other respects, the application for a certificate of appealability is
denied. Appellant presents other claims in his application, but we decline to consider claims
that are raised for the first time on appeal. See Jenkins v. Superintendent of Laurel High-
lands, 705 F.3d 80, 89 n.12 (3d Cir. 2013). The Clerk will appoint counsel to represent
Appellant in this appeal under Third Circuit .O.P. 10.3.2.

12a
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By the Court,

s/Stephanos Bibas
Circuit Judge

Dated: May 13, 2021
CLW/cc: Kenneth Mishoe, Esq.
Daryl F. Bloom, Esq.
Mr. Chico Jermell Carraway

13a
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : 1:14-CR-00167
V. (Judge Jones)
CHICO JERMELL CARRAWAY (Electronically Filed)
SECOND AMENDED

PETITION TO VACATE
PURSUANT TO 28 U.S.C. § 2255

Petitioner, Chico Jermell Carraway, through undersigned counsel, Craig E.
Kauzlarich, Esquire, respectfully files this Petition to Vacate pursuant to 28 U.S.C. §
2255.

Procedural and Factual Background

On November 16, 2015, Petitioner pleaded guilty to Count 1, Distribution and
Possession with Intent to Distribute 500 grams and more of Cocaine Hydrochloride
and 100 grams and more of Heroin, and Count 2, Possession of a Firearm in
Furtherance of Drug Trafficking, in accordance with a plea agreement.

A Presentence Report was prepared. Mr. Carraway’s sentencing guideline
range was determined to be 100-125 plus 60 months at Count 2 based on a total
offense level of 24 and a criminal history category of VI. (PSR Add.).

At time of sentencing on April 17, 2017, the Court adopted the Presentence
Report and sentenced Mr. Carraway to 160 months. Mr. Carraway is now setving his

sentence at FCI-Ray Brook.

14a
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Direct appeal was taken on May 2, 2017. (Doc. 112). The appeal was
voluntarily dismissed on September 29, 2017. (Doc. 120).

On December 4, 2018, Mr. Carraway filed a pro se Motion to Vacate Under 28
U.S.C. 2255, (Doc. 123). After a thirty (30) day extension and Motion to Amend
were granted, on March 11, 2019, Mr. Carraway, pro se, filed 2 Motion under 28 U.S.C.
§2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal and
Memorandum of Law in Support.

On April 26, 2019, in recognition that the pr se Motion raises factual issues that
will likely require a hearing, the Court appointed Undersigned Counsel to represent
Petitioner for purposes of filing an Amended §2255 Pefition, setting a deadline of July
1, 2019 for such filing.

On June 7, 2019, Undersigned Counsel met with Petitioner at FCI-Ray Brook.
On June 25, 2019, the Court granted a sixty (60) day extension. Amended Petition is
due no later than September 3, 2019.

This is Mr. Carraway’s first petition under 28 U.S.C. § 2255,

Basis for 28 U.S.C. § 2255 Relief

A.  Plea Counsel Provided Ineffective Assistance of Counsel, Causing
Mr. Catraway to Enter a Guilty Plea Under the False Belief he Would
Receive a Sentence of Nine (9) Years, a Sentence Which is Not
Permitted by Law.

2
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A federal prisoner may move to “vacate, set aside or correct” his sentence if it
“was imposed in violation of the Constitution or laws of the United States...or is
otherwise subject to collateral attack.” 28 U.S.C. § 2255(a). Petitioner’s claim for
relief is cognizable under the plain language of 18 U.S.C. §2255(a) because a denial of
effective assistance of counsel is a violation of the Sixth Amendment right to counsel.

Petitioner seeks to withdraw his guilty plea on the basis of ineffective assistance
of counsel, in that plea counsel, Christopher A. Ferro!, Esquire, told Petitioner he
would receive a sentence of nine (9) years. This statement induced Petitioner to plead
guilty. Had Petitioner been correctly advised of the consequence of his plea, he
would have proceeded to trial. The assurance was not an estimate, guess, or
approximation; it was stated to be the sentence Mr. Carraway would receive. There
were two witnesses to Attorney Ferro’s statement that Mr. Carraway would receive a
sentence of nine (9) years: Petitioner’s mother Priscilla Carraway and his brother Tito

Carraway. See Exhibits A and B, attached.

' American Bar Association Formal Ethics Opinion 10-456 specifically prohibits prior
counsel from releasing otherwise privileged matters outside of a courtroom setting.
See also, Commonwealth v. King, 2019 W1, 3209430 (Pa. 2019); Commonwealth v. Flor, 635
Pa. 314,136 A.3d 150 (2016). This is because an allegation of ineffective assistance of
counsel serves as a waiver of attorney-client privilege only as to the issues raised in the
petition and not wholesale as to all matters. For this reason, Undersigned Counsel
has not interviewed attorney Ferro and a hearing is necessaty.

3
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A nine (9) year sentence was not imposed, and indeed, was not possible. FEach
of the two (2) counts cattied a mandatory minimum of five (5) years, with Count 2
required to be consecutive pursuant to 18 U.S.C. § 924(c)(1)(A)(@). (PSR q 82).
Despite this, plea counsel nonetheless advocated for a sentence of nine (9) years
(consisting of four (4) years at Count 1 and a mandatory consecutive five (5) years at
Count 2) at time of sentencing (Doc. 119, Sentencing transctipt, pg. 8-9) and in
Sentencing Memorandum (Doc. 107, pg. 7).

Although a sentence of nine (9) years was not possible, Mr. Carraway was led
to believe it was by his counsel, and was induced to plead guilty under the belief that
such sentence was in fact agreed upon.

B.  Mr. Carraway’s Claim is Timely.

A motion to vacate, set aside or correct a sentence is subject to a one-year
limitations period. 28 U.S.C. §2255(f)(1). A federal prisoner must file his motion
within one year from the date on which (1) the judgment became final; (2) the
government created impediment to filing the motion was removed; (3) the United
States Supreme Court initially recognized the right asserted and made it retroactively
applicable to cases on collateral review; or (4) the petitioner could have discovered,

through due diligence the factual predicate for the motion.
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Mt. Carraway was sentenced on April 17, 2017. A direct appeal was taken, but
voluntarily dismissed on September 29, 2017. See Third Circuit Court of Appeals
docket 17-2011. His sentence therefore became final for purposes of 28 U.S.C.
§2255(f)(1) on December 29, 2018, upon the expiration of the ninety (90) day period

in which to file Writ of Certiorari. See Kapral v. United States, 166 F.3d 565 (3d Cir,

1999

Petitioner filed his initial pro se Motion to Vacate Under 28 U.S.C. §2255 on
December 4, 2018, within one (1) year of when sentence became final. The
subsequent pro se Amended filing and the instant Motion raise the same issue as the
initial filing. Therefore, the instant filing relates back to the timely December 4, 2018
filing because “the amendment asserts a claim or defense that arose out of the

conduct, transaction, or occutrence set out-—or attempted to be set out--in the original

pleading.” F.R.C.P. 15(c)(1)(B), see also, United States v, Thomas, 221 F.3d 430 (3d Cir.

2000).

C. A Hearing on this Motion is Necessary.

In the April 26, 2019 Order appointing counsel, the Coutt directed counsel to
indicate whether a hearing is necessary. A hearing is necessary in order for Mr.

Carraway to testify to the advice he was given prior to entering a guilty plea, and how

18a
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counsel’s certainty regarding a nine (9) year sentence induced him to plead guilty. A
hearing is also necessary for Mr. Carraway’s two (2) witnesses to testify.

Additionally, because the Pennsylvania Rules of Ethics no longer permit prior
defense counsel to discuss their representation outside of a courtroom setting, a
hearing is necessary. Prior Counsel has not been questioned regarding his
representation.

Conclusion

M. Carraway is entitled to relief under 28 U.S.C. § 2255 because his guilty plea

and sentence were the product of ineffective assistance of counsel. This Coutt should

grant Mr. Carraway withdrawal of his guilty plea

Respectfully submitted,

Date: 9/3/2019 /s/
Craig E. Kauzlarich, Esquire
PA Attorney I.D. # 208858
2 W. High Street,
Carlisle, PA 17013
(717)249-0900
FAX (717) 249-3344
CEK@AbomKutulakis.com
Attorney for Chico Jermell Carraway

19a
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CERTIFICATE OF SERVICE

I, Craig E. Kauzlarich, do hereby certify that the Motion to Withdraw Guilty
Plea Pursuant to 28 U.S.C. § 2255, filed through the ECF system, will be sent
clectronically to the registered participants as identified on the Notice of Electronic
Filing:

Daryl F. Bloom, Esquire

Assistant United States Attorney
Daryl Bloom@USDO].GOV

Date: 9/3/2019 s/ Craig B. Kausiarich, Esquire
Craig E. Kauzlarich, Esquire

20a
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AFFIDAVIT OF PRISCILLA CARRAWAY
Priscilla Cannaway, being duly swonn depose and says:

I am over the age 0§ eighteen, and am the mothexr o4
Chico Carhaway.

That.1 was present Ln court fon my son's Znial in the
U.S. Distnict Counit fon the Middle Disinict of Pennsylvania
whne he was nepresented by Mr. Chnistophen Fenno.

That on the day of tnial my son entenéd-a guilty plea
al the suggestion of Mr. Ferno his attaaney aftern me
and my othen son, Tito Carnaway, was Zold by Mrn. Fenrnro.
that Chico would get 9 yeans if he pled guiliy.

Mr. Ferno sadd that Chico was neluctant to take the plea
and asked me and Tito to tefl Chico that he should take
the plea dédlf -he had wonked out fon him with the prosecaton.

» When Chice was brought inzo the countnoom, me and ¥ito told

him he should take the plea deal.

Chico accepted the plea deal instead of going to trnial that
day,because he thought,-fjust as we did that he would only
get 9 yeans as promised by Mr. Fenrno.

I thusted Ma. Fenno on his wond that my son would aet only
9 yeans if he pled guilty instead o4 going to tnial, but at
at his senienpcing the;judge gave him more Zime than Mr. Fenno

Tpromised he would get which 1 did not undersiand.

A% &he sentencing, Ma. Fenno mentioned the 9 yeans and when
I spoke 2o him afterwards 1 asked him why the judge did noz
give my son the sentence he promised me he would get, and
he tofd me that he did not undenstand why but he could ap=.
peal the sentence.

My son Zold me that Mr. Fenno nefused to put in any appeal
gorn him, and 1 trnied to call Mr. Ferro but could not get 4in
touch with him s0 my son said he put in the appeal papens
hisabf§.

I heneby dectane that the fonegoing is thrue and correct based
on my knowledge and befief unden penaliy of perjuny.

Dated: D=2 &~/ ? , 2019

L i fignt
3 VALERIE LORI SLADE
“ : j? Notary Public - State of New York
J)V\—/ - i NO. 01516333852

e " 7

Ma. Priscillfa Carrawa
EXHIBIT

/:‘) 21a

Qualified i
NON ARV PUBLTT My cnn::slﬂ.lne.i:n:g:?.r,]{ Eo_unty
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County of Bronx ) - ‘ .
) ss: -
State of New York )

AFFIDAVIT
I, Tito Carraway, first being duly sworn, depose and say:
1. 1 am older than the age of eighteen.

2. I make this affidavit on behalf of my brother, Chico Carraway, concerning matters that pertain to his
federal criminal trial in Pennsylvania.

3. When Chico was scheduled to go to trial, | came to the trial to support him and met his lawyer,
Mr. Christopher Ferro, who explain to me and my mother, Ms. Priscilla Carraway, that he had a plea deal for
*Chico with the prosecutor that if he copped out he would receive a sentence of nine (9) years.

4. Mr. Ferro said this was the best deal he could get for Chico since he did have some sales of drugs to
the police informants which he couldn't beat, so copping out to the nine (9) years would be his best bet and me
and my mother should encourage him to take the plea because he is insisting on going to trial.

5. When they brought Chico in the court, we mouthed to Chico that he should take the plea that his lawyer
had got for him since it was only nine (9) years, and if he blew trial he could get up to 40 years according o
Mr. Ferro. :

6. | was happy when Chico took the plea because the lawyer said that on nine (9) years he would only do about
seven (7) years and then be allowed to come home.

7. At sentencing, Chico did not get the nine (9) years that Mr. Ferro told us he would get and what caused me and
and my mother to encourage Chico to accept the plea, which | personally never would have done if | knew that the
lawyer was just telling me that to get Chico to accept the plea | would have never encourage him to take it

| hereby cert7' that thg foregoing is true and correct based on my knowledge and belief, under penalty of perjury.
T

Dated: _j ,JXI /i- , 2019 |

ito Carraw

Sworn to Before mg on thiq,zg day of wf "’4/ , 2019

Dl

/' = NOTARY PUBLIC

Prlee 7=

BLANCA SANCHEZ

ii York
= Notary Pubiic - State of New
Ay No. 01SA6272861

8 Qualified In Bronx County 20_&2' B

My Commission Expires Dec. 3,
22a
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA, : 1:14-cr-167
1:18-cv-2381
V.
Hon. John E. Jones 111
CHICO JERMELL CARRAWAY,
Defendant.
ORDER
April 26, 2019
Based on the Court’s preliminary review of the Defendant’s Motion to
Vacate under 28 U.S.C. § 2255, brief in support and amendment thereto (Docs.
123, 131 and 132), it is clear that the motion raises factual issues that will likely
require a hearing. Consequently, we shall appoint counsel for the Defendant
pursuant to 18 U.S.C. § 2255(g) to aid in the resolution of the motion.
ACCORDINGLY, IT IS HEREBY ORDERED THAT:
1. Craig Kauzlarich, of the Court Justice Act Panel, is appointed to
represent the Defendant in the above-captioned case pursuant to 18
U.S.C. § 3006A. His address is: Abom & Kutulakis, 2 West High Street,
Carlisle, Pennsylvania, 17013. Phone Number: (717) 249-9000.

2. Defendant will be permitted to file, if necessary, an amended motion

under 28 U.S.C. § 2255, and/or supplemental briefing by July 1, 2019.
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3. Within the filing, the Defendant shall indicate whether a factual hearing
1S necessary.

4. The Government’s Motion for Extension of Time (Doc. 133) is
GRANTED to the extent that further briefing or a hearing shall be
scheduled following the Court’s receipt of the Defendant’s submission.

5. The Clerk shall send a copy of this Order to the Defendant at his place of

Incarceration.

s/ John E. Jones 111
John E. Jones 111
United States District Judge

24a
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AMENDED§2255M2

MOTION UNDER 28 U S.C. § 2255 TO VACATE, SET ASIDE OR CORRECT
SENTENCE BY A PERSON IN FEDERAL CUSTODY

-United States District Cout't B Dlstnct Mlddle Dlstrlct of “PA

Docket or Case No.:
1:14-Cr-00167

Name (under which you were convicted): Chl co.Carraway »

Place of Coofinement F.C. I Ray Brook Prisoner No.: 72197\—067

UNITED STATES OF AMERICA . : Movant (include name unde1 which you were convicted)
Chlco Carraway

MOTION

‘ 1.. (a) Name ahd locatlon of court that entered the ]udgment of conviction you are challenging:

United States District Court for the Middle DlStrlCEZ f -PA
loacted at 228 Walnut Street, Harrlsburg, PA 17101 ﬂL

\ | - HARR SBUHG A

(b) Criminal docket or case number (if you know): 1 14- Cr-00167 : MAR 1 ﬁ 2019
2. (a) Date of the ]udgment of conviction (if you know): _ 'Per S
' Dep!ﬂ:y Qgﬁﬁ‘k T—

(b) Date of sentencmg Apr i ]_ 17, 201 7
3,1ﬁnﬂh0f%nwﬂw One Hundred Slxty (160) months

4. Nature of crime (all counts): - Count One—Possession with the intent to

distribute controlled substance(s) in violation of Title 21:

U.S.C. §841(a) and Count Two—Use or carrying of a firearm
" in relation to a dru trafflcklng offenoe in violation.of

" Title 18 U.S.C. 924 c)

- 5. (a) What was your plea" (Check one)

(1) Not guilty Q . (2) Gullty X ; (3) Nolo contendere (no contest) O
(b) If you entered a gmlty plea to one count or, indictment, and a not guﬂty plea to another count

. or mdlctment what did you plead gullty to and what did you plead not gullty to?

Non-Appllcable

v '6.: va you went to trial, what kind .of trial did you havo? (Check one) Jury O Jttdge only Q

"DNOn—applicablé; f - .
o . | ~ 25a
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7. Did you testify at a pretrial hearing, trial, or post-trial hearing? Yes Q No HX

8. Did you appeal from the judgment of conviction? . Yes XX ~ No O
9. Ifyou did appeal, answer the following: ' i ’

() Name of court: U, S, Court -of Appeals for the Thlrd Circuit
(b) Docket or case number (if you know):

(c) Result: Withdrawn at the advise of counsel
(d) Date of result (if you know):

(e) Citation to the case (if you know):

(f) Grounds raised: |

(g) Did you file a petiﬁon for certiorari in the United States Supreme Court?” = Yes Q
If “Yes,”- answer the following: : .
(1) Docket or case number (if you know): Non-Applicable
~(2) Result: { Nori—Applicable

(3) Date of result (if you know): Non-Applicable
(4) Citation to the case (if you know): Non=Applicable
(5) Grounds raised: Non-App]_icab]_e v

'10. Other thén the direct appeals listed above, have you.previously filed any other motions,
petitions; or applicétions concerning this judgment of conviction in ahy court?
Yes O No XK ’ ‘
11. If your answer to Question 10 was “Yes,” give the foilowing information:
(a) (1) Name of court: Non=-Applicable
(2) D(;ckef or case number (if you know):  Non-Applicable.
(3) Date of filing (if you know): ~ Non-Applicable

No XX

26a
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(4) Nature of the i)1~oceeding: Non-Applicable
" (5) Grounds raised: ~Non-Applicable

' (6) Did you receive a hearing where evidence was given on y;)ur motioh, petition, or
~ application? Yes O No XX ‘ ‘
O)R%uh: Non-Applicable
(8) Date of result (if you know):  Non- -Appl 1cable
) If you filed any second motion, petltlon or apphcatlon ‘give the same 1nformat10n
(1) Name of court; Non-Appl 1cab]_e :
2) chket or case number (if you know): Non- Applicable
(3) Date of filing (if you know): Non-Applicable
(4) Nature of the proceeding: ~ Non-Applicable
(5) Grounds raised: Non-Applicable

(6) Did you receive a hearing where evidence was given on your motion, petition, or

app}licati(‘)n? Yes O NoXX ’

(7) Result: Non-Applicéble

(8) Date of result (if you know) ..Non- Appl icable
(c) Did you appeal to a federal appellate court havmg jurisdiction over: the actlon taken on your
motlon petition, or apphca‘mon" p '

(1) - First petition: "Yes O -No XX

(2) Second petition: ~ Yes Q No XX

27a
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(d) If you did not appeal from the action on any motion, petition; or application, e_xpléin briefly

>meym1ﬁdnm: Non-Applicable

12. For this motion, state every ground on which you claim that you are being held in violation of the
Constitution, lalws, or treaties of the United States. Attach additional pages if you have more

than four grounds. State the facts supporting each ground.

)
{

- GROUND ONE:" Ineffective assistance of counsel in violation of
the Sixth Amendment to the U.S. Constitution

(g) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

Movant's counsel Christopher Ferro was ineffective.when he
 :§a11ed to investigate the law and facts of movant's case and
induced him to plea guilty. (See Memorandum in Support of -

Collateral relief). . o : .

(b) Direct Ap]ieal of Ground One: ‘
(1) If you appealed from the judgment of conviction, did ‘you raise this issue? .
| “Yes O No XX - _ - »
" (2) If you-did not raise this issue in your direct appeal, explain why: Inef fectiVe

assistance of counsel claims are best raised on col-
lateral review under 28 U.S.C. §2255 : o

(¢) Post-Conviction Proceedings: ‘

(1) Did you raise this issue in any post-convicﬁon motion, petition, or application?
Yes O No &X » o '
(2) If your answer_to Question (c)(1) is “Yes,” state:
Type of motion or petition: Non -Applicable
Name and iocation of the court where the moti;m' or petition was filed:

an-Applicable
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Docket or case number (if youknow): Non-Applicable
Date of the court’s decision: =~ Non-Applicable _
Result (attach a copy of the court’s opinion or order, if available): Non-Applicable

(3) Did you receive a hearing on your motion, petition, or application?
Yes O NoXX » '
(4) Did you appeal from the deni‘al_orf your moti'on, petition, or application?
Yes O NoXXK | ' '
- () If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes D - No XX
(6) If yo)ur answer to Question (c)(4) is‘ “Yes,” s‘tate: ,
'Name and location of the court where the appeal was filed: Non-applicable
" Docket or case number (if you know): ~ Non -Applicable
Date of the court’s decision: NOD" Applicable
Reéult (attach a copy of the court’s opinion or order, if ‘available): Non-Applicable

(7).If your answer to Question (c)(4) or Question (c)(5) is “No,” explain why you did not appeal or
 raise this issue: Non-Applicable

GROUND TWO: ‘Ineffectivé assistance of counsel in violation
of the Sixth Amendment to the U.S. Constitution

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

Movant's counsel was ineffective when he had movant waive
his right to appeal (preserving only the right to challenge
the drugramount in the case).rendering it invalid. And, sub-
sequently making appellate counsel ineffective due to the
appeal waiver, and attorney Ferro's failure to file for sup-
press of the evidenceé: -located during a search of the business
studio of Anthony Spells. (See Memorandum in Support of Col-
lateral irelief). g ' :

29a
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(o) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conv1ct10n did you raise this 1ssue?
Yes O NoB

(2) If you did not raise this issue in your direct appeal, explaih why: |

Ineffectlve assistance clalms are. best ralsed
on collateral reivew

(c) Post-Conviction Progeedlngs.
v(l) Did ybu raise this issue in any post-conviction motion, petition, or application?
Yes O No B ’ '
(2) If your answer to Questlon (c)(1) is “Yes,” state:
. Type of motion or petition: Non Appl icable
Name and locatlon of the court where the motion or petition was flled
Non -Applicable
~ Docket or case number (if you know): - Non- Applicable
Date of the court’s decision:  non-Applicable

: Result (attach a copy of the court’s opinion or order, if available):
Non- Appllcable

(3) Did you receive a hearing on your motion, petition, or application?
Yes O No Xi© , | |
(4) Did you appeal ffom the denial of your mo’c/ion, petition, or application?
Yes O No B o _ ‘
- (5) If your answer to Question (c)(4) 1s “Yés,” did you raise this issue in the appeal?
Yes O No X ‘ .
| (6) If your answer to Question (c)(4) is “Yes,” stafe: Non—App]_ icable
. Name and location of the court wheré the appeal was filed:
' Non=-Applicable
Docket or case number (if you know): - Non-Applicable
Date of the court’s decision: -~ Non-Applicable
Result (attach a copy of the court’s opinion or order, if available):

Non~Applicable

30a
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(7) If your answer to Questlon (c)(4) or Question (c)(5) is “No explaln why you did not appeal or

raise this i issue:

Non-Applicable

- GROUND THREE: Ineffective assistance of counsel in = | N
' [ . violation of thecSixth Amendment of U S.

‘Constitutionu
(a) Supporting facts (Do not argue or cite law. Just state the spe01f1c facts that support your claim.):

: Movantjs .counsel was ineffective renderlng movant's

'gu11ty unlntelllgent and involuntarily when counsel mis-
lead movant into pleading guilty by-telling him that he

‘would receivera sentence that the law did not permit. -

(See Memorandum in Support of Collateral rellef)

(b) Direct Appeal of Ground Three:
(1) If you appealed from the ]udgment of conv1ct10n d1d you raise thls issue?
Yes Q No ™ '
(2) If you did not raise this issue in your direct appea_l, explain why:

Non-Applicable

(c) Post-Conviction Proceedmgs ' o ‘ : ,

(1) Did you ralse ‘this issue in any post -conviction motion, petltlon or apphcatmn"

Yes O No & i '
(2) If your answer to Questien (©(1) is “Yes,” state: NOI‘I App]: 1cab1e
Type of motlon or petition: Non- App]. 1cable o
Name and location of the court where the motion or petltlon was filed: ‘

, Non-Applicable
" Docket or case number (if you know): Non-Applicable

Date of the ‘court’s decision: Non-Applicable

- 31a
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(7) If your answer to Question (c)(4) or Question (c)(5) is “No,” explain why you did not appeal or
raise this issue:

Non-Applicable

13. Is there any ground in this motion that you have not previously presented in some federal court?

If so, which ground or grounds have not been presented, and state your reasons for not -

“presenting them: The grounds raised are based on the 1neffect1ve
‘assistance of counsel and are generally only cognizable 1n
collateral motions under 28 U.S.C. §2255

14. Do you have any motion, petition, or appeal now pending (filed and not decided yet) in any court
for the judgment you are challenging? YesQ NoXX .
If “Yes,” state the name and location of the court, the docket or case number, the type of 'v

proceeding, and the issues raised.

Non-Applicable

15. Give the name and address, if known, of each attorney who represented you in the following
stages of the judgment you are challenging:

(a) At preliminary hearing:  Non=-Applicable

(b) At arraignment and plea: Mr. L. Rex Bickey, Esq. 41 Central View

N -Road—Dillsburg, Pennsylvania 17019
. Mr. Thomas A. Thornton, Esq. 100 Chestnut

- BRKREER - Street—Harrisburg, Pennsylvania 17101

(@) At xxxaxiny: Guilty Plea/Sentenc1ng Mr. Christopher Ferro, Esq.
160 East Market Street——York Pennsylvanla 17401

32a
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~(e) On appeal:

(® In any post-conviction proceeding: Non -Applicabl e

(g) On appeal from any ruling against you in a post-conviction proceeding:

Non-Applicable

Were you sentenced on more t_hah one count of an indictment, or on more than one indict‘ment, in
the same court and at the same time? =~ Yes XXNo QO

Do you have any fufure sentence to serve after you complete the sentence for the judgment that
you are challenging? Yes O No XX ‘ ,

(a) If so, give name and location of court that impbsed the other sentence you will serve in the

future: ' . o
e Non-Applicable
1

(b) Give the date the other senterice was imposed: " Non- App]_icab]_e
(c) Give the length of the other sentence: ~ NOT -Applicable

(d) Have you filed, or do you plan to file, any motion, petition, or application that challenges the

'judgment or sentence to be served in the future? Yes @ No &X

B !
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Page 13
18. TIMELINESS OF MOTION: If your judgment of conviction became flnal over one year ago you

must explain why the one-year statute of limitations as contained in 28 U.S.C. § 2255 does not'

. bar your motion.*

‘Movant's motion is filed within the one-year period
~of his conviction/sentence becoming final

* The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) as contained in 28 U.S.C.
~ § 2255, paragraph 6, provides in part that: _
A one-year period of 11m1tat10n shall apply to a motion unde1 this section. The limitation perlod
. shall run from the latest of —

(1) the date on which the judgment of conviction became final;
(2) the date on which the impediment to making a motion created by govelnmental action in
violation of the Constitution or laws of the United States is removed, if the movant was
prevented from making such a motion by such governmental action; ‘
(3) the date on which the right asserted was initially recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or clalms presented could have been
discovered thlough the exercise of due diligence.

34a
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Therefore, movant asks that the C_ourt grant the following relief:‘

A

or any other relief to which movant may be entitled.

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct .
and that this Motion under 28 U. S C. § 2255 wag placed in the prison malhng system on
(month date year) '

4 : oy CF g [
Executed (signed) on &/ /- [ / ‘S/ (date)..

V’*f /4/5{‘» /{(z/?/g vz,wm/uf/
7

Signature of Movant /
: /
X

If the person signing is not movant, state relationship to movant and explain why movant is not

signing this motion.
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Page 14

Therefore, movant asks that the Court grant the following relief:

or any other reliqf to which movant may be entitlied.

Signature of Attorney (f any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct
. .

and that this Motion under 28 U. S C. § 2255 was placed in the prison malhng system on
(month, date, year)

Executed (signed) on 3’17 —/9 _(date).

\ / /K@ [l st/
Signature of Movant f

L

If the person signing is not movant, state relationship to movant and explain why movant is not

signing this motion. ‘ S
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Mr. Chico Carraway

Reg. No. 72197-067

F.C.I. Ray Brook

Post Office Box 900

Ray Brook, New York 12977

March 7, 2019

Office of i the Clerk

United States District Court
Middle District of Pennsylvania
228 Walnut Street

Harrisburg, Pennsylvania 17101

Rer Chico Carraway v. United States, No. 18-Cv-2381 (JEJ)

Dear Sir/Madam:

Please find enclosed one (1) original and two (2) copies each
of the undersigned Pro se Movant's Amended §2255 Motion and Memo-
randum in Support of same.

I have enclosed theextra copies: of each so that they can be
file-stamped by your office in order to be returned to me in' the
self addressed stamped envelope provided herein for my personal
recordsguanddto_acknowledge receipt of the same.

Thank you for your time and attention to this very important

matter, and I look forward to hearing from your office soon.

Very truly yours,

/7459,4Z&¢Z%a%£¢7

Mr. Chico away
Pro se Movgiff

enc.

37a



N

Case 1:14-cr-00167-JEJ Document 123 Filed 12/04/18 Page 1 of 72

IN THE UNITED STATES DISTRICT COURT‘
MIDDLE DISTRICT OF PENNSYILVANIA

ote
"~

Chico Carraway, ' % Criminal Case No.:
Petitioner, ¥* , #1:14-CR-00167

% ?WEAEE) PR .
* HARRISBURG, pa  Civil No.:

* DECO 4 2018
S S8 5
% Deputy Clerk

‘Hon. John E. Jones III

 United States of America,
Respondent./

MEMORANDUM OF LAW IN SUPPORT OF

MOTION TO VACATE, SET ASIDE, OR

CORRECT SENTENCE PURSUANT TO
28 U.S.C. 8§ 2255

COMES NOW, Chico Carraway, [hereinaffer, Petitionerj by and through
hiﬁself, pro se, hereby moves this Honorable Court for an order vacating,
se#ting aside, or correcting his sentence pursuant to the provision of 28
U.S.C. 8§ 2255. In support of this request, this separate Memorandum of Law
isjpregented: Petitioner Carraway alleges that he received ineffectivé assist-
ance of counsel during plea negotiations because his attorneyfailed to inform
him of the options and benefits of entering an open plea; failed to inform
hiﬁ of the mandatory minimum sentence Petitioner faced due to the drug quant-
ity charged in the indictment; and that his plea was involuntary and unknow-
ing. Petitioner also alleges his waiver was invalid due to ineffective assist-

ance of counsel. .

1
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LESS STRINGENT STANDARD

- A pro se pleading is held to less stringent standards than formal plead-

ings drafted by lawyers. See, Estelle v. Gamble, 429 U;S. 97 (1976); Haines

v. Kernmer, 404 U.S. 519 (1972). Thus, a pro se habeas petition should be con-

strued liberally and within a measure of tolerance; Lewis v. Attorney General,

878 F.2d 714, because Petitioner is proceeding pro se in his application for
habeas relief, the court will accord his petition in the liberal construction

intended for pro se litigants.

APPOINTMENT OF COUNSEL

18 U.S.C. 8 3006A authorizes the appointment of counsel at any stage of
a habeas case when ever the court determineg that the "interest of justice
so require." 18 U.S.C. § 3006A(a)(2)(B). A due process violation may occur
in;the absence of counsel if the issue involved are too complex for the Pet-
itioner. Petitioner in this case is requesting appointment of counsel for
thé purpose of determining the availability of relief from the Court's judg-

ment.

Civen the nature of Petitioner Carraway's request, Petitioner finds it
necessary to include his affidavit, letters, and court documents. See (ATT-

'ACHMENTS ).

(2)
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PREAMBLE

iTitle 28 U.S.C. 8 2255 provides a post conviction remedy for federal
prisoners similar to the historic writ of habeas corpus. Pursuant to § 2255,
a féderal prisoner in custody ''may move the court which imposed the sentence
to yacate, set aside, or correct the sentence" on thé basis that the sentence
was imposed in violation of the laws of the Uﬁited States, or that the sent-
ence was in excess to the maximum authorized by law, or is otherwise open to
collateral attack...28 U.S.C. § 2255.

| While it is understood even in today's pro se litigationvcircles that
"[A] motion under § 2255 is not a substitute for a direct appeal,"”" if the
cléiﬁ has not been presented on direct review, any procedural bar may be waiv-
ed;if the Petitioner can show (1) "cause" for the so called waiver, and act-

uai "prejudice'" from the alleged violation(s) or (2) "actual innocence"

Bousley v. United States, 523 U.S. 614, 622, 118 S.Ct. 1604, 1611, 140 1.Ed.
2d 828 (1998); Rovario v. United States, 164 F.3d 729, 732 (2d cir. 1998);

Smith v. Murray, 477 U.S. 527, 537, 106 S.Ct. 2639, 2643-44, 91 L.Ed. 24 397

(1968); Wainwright v. Sykes, 433 U.s. 72, 87, 97 S.Ct. 2947, 2506-07, 53 L.
Ed. 2d 594 (1977)j Douglas v. United States, 13 F.3d 43, 46 (2d cir. 1993).

Furthef, the procedural default rule generally does not épply to ineffect-

ivé assistance of counsel claims. ngggrélv. United States, 538 U.S. 500, 123
S.Ct. 1690, 155 L.Ed. 2d 714 (2003). In Massaro, supra, the Supreme Court
heid that ineffective assistance of counsel claims are appropriately‘litigat-
ed;in the context of a collatefal challenge in the district court and not

on direct appeal. Id at 504-05, 123 S.Ct. 1690; Accord United States?y; Domin-

1

guez-Benitez, 542 U.S. 74, 83, n.9, 124 S.Ct. 2333, 159 L.Ed. 2d 157 (2004).

This is said to be so because the trial record is not developed precisely

fdr the object of litigating ineffective assistance of counsel claims, but

- (3)
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instead is devoted to issues of guilt or lack thereof. Massaro, 538 U.S. at
504-05, 123 S.Ct. 1690, 155 L..Ed. 2d 714. The significance of the above dis-
cuséion here, is that Petitioner will demonstrate by proof positive he in
fadt suffered constitutionally deficient performance b& counsel, as well as

© fifth and sixth amendment due process violation(s) which clearly warrant sect-
ion 2255 relief.

- The Petitioner will also bring forth issues that fall squarely within

the "otherwise subject to collateral attack'" clause of cognizable claims dis-

cussed in the preamble.

BRIEF HISTORY OF THE GCASE

This case culminated before this‘court as a result of a three-count in-
'diétment returned by a grand jury on July 9, 2014. Petitioner was charged
in the Middle District of Pennsylvania with Distribution and Possession with
intent to Distribute 100 grams and more of Heroin, 500 grams and more of coc-
aiﬁe hydrochloride, and 28 graﬁé and more of cocaine base, from on or about
Ap%il 2013 through on or about July 2014, in violation of 21 U.S.C. § 841(a)
(1)(Count 1); Possession of a Firearm in furtherance of Drug Trafficking,
in violation of 18 U.S.C. 8 924(c)(1)(A) (Count 2); and Felon in Possession
of a Fireafm, in violation of 18 U.S.C. 8 922(g)(1) (Count 3).
| On November 16, 2015, Petitioner Carraway pled guilty .to Count 1 and 2
oﬁ the indictment, pursuant to a written plea agreement. The plea agreement
c?ntained a 2-level reduction in Carraway's offense level for acceptance

r
of responsibility, and a limited appeal waiver.

Following Petitioner Carraway's plea, a Presentence Investigation Report
was prepared by the assigned United States Probation Officer. The PSR categ-
orized Carraway as a Career Offender. Petitioner interposed an objection to

hﬂs Career Offender classification, which was substained by the court via

; | N (4) 41a
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order filed on August 11, 2016 (Doc. 93). Petitioner also lodged the follow-

ing;factual objections to the PSR. An evidentiary hearing was granted by the
Court on SEptember 26, 2016 base upon these objections. First, Petitioner ob-
jected to 928 of the PSR, which assigned him a base offense level of 30 based
on the probation of ficer determination that Petitioner was responsible for

994 grams of heroin, 601.76 grams of coaine, 105 grams of cocaine base, 75.75
grams of marijuana and 5250 milligrams of Oxycodone. These objections was sub-
stained by the court via order filed on January 25, 2017. Petitioner was sent-
enced to 100 months on Count 1 of the indictment and a consecutive 60 months
for count 2, On April 17, 2017, Petitioner Carraway filed a Notice of Appeal
on May 2, 2017.

|
|
|

i
|
I

STRICKLAND-

For obvious reasons the standard set by Strickland for showing ineffect-

ive assistance is high, for if there were a lower benchmark, this court, as
Weil as others, would be inundated with claims by defendants claiming that
their attorney rendered ineffective assistance. Nevertheless, the responsibil-
iliy that any defense attorney undertakes when‘he/or she accepts a case is
still worthy of every effort humanly possible to defend his or her client,
aﬂd as with many standards our society may have, at one time, held to a high-
ef principle, today we have grown accustomed to accepting a lesser quality |
of workmanshlp |

It has become customary to find excuses why it is tolerable to allow
these lower standards into every aspect of our life. It is the cumalative
effect of defense counsel's lack of engagement in his defense of Petitioner

that has rendered his overall legal representations as ineffective within

the standards set forth by Strickland. This inaction on the part of Attorney

\
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Ferro is the graveman of Petitioner's claims.
"of all the rights that an accused person has, the right to be represented
by counsel is by far the most pervasive for it affects his ability to assert

any other right he may have." Schaffer, Federalism and State Criminal Proced-

ure, 70 Herv. L. Rev. 1, 8 (1956). "It has long been recognized that the

right to counsel is the right to the effective assistance of counsel," and

that the accused is entitled to "a reasonable competent attorney.'" McMann v.

Richardson, 397 U.S. 759, 771 n.14 and 770, 25 L.Ed. 2d 763, 90 S. Ct. 1441

(1970). "The entitlement to effective assistance does not end when the sent-

ence is imposed but extends to one's first appeal of right." Evitts v. Lucey,

469 U.s. 387, 394, 83 L.Ed. 2d 821, 105 S.Ct. 830 (1985).

To prove preJudlce from the deficient performance of Attorney Ferro, Pet-
1t10ner must demonstrate that "there is a reasonable probabllty that, but

for Attorney Ferro's unprofessional errors, the result of the proceedings

would have been different." Strickland, 466 U.S. at 694. A reasonable pro-

bability is that which renders the proceedings unfair or unreliable, i.e.

unoermines the confidence in its outcome. Green v. Johnson, 160 F.3d 1029,

1043 (5th cir. 1998).

(6) 43a
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DISCUSSION

' The Supreme Court's recent decision in Glass v. United States, 138 S.Ct.

79é (2018) and Lee v. United States, 137 S.Ct. 1958 (2017)2 made clear that
thé righfs afforded by the Sixth Amendment, also appliés to facts when couns-
elfs deficient performance arguably led not to a judiciai proceeding of dis-
pufed reliability, but rather to the forfeiture of a proceeding itself." In

Laflerjy. Cooper, 132 S.Ct. 1376, "The question [was] not the fairness or

reliability'of the trial,>but the fairness and reliability of the process

that proceeded it. During plea negotiations, the defendaﬁt's decision whether
to;plead'guilty involves assessing the respective consequences of a convict- =
ioﬁ after trial and by plea. However, when a Qefendant alleges his Counsel's
deficient performance led him to accept a guilty plea rather than go to trial,
coLrts consider whether the defendant was prejudiced by the denial of the
enfire judicial proceeding to which he had a right. When a defendant claims
thét his counsel's deficient performance deprived him of a trial by causing
hih to accept a plea, the deféndant can show prejudice by demonstratihg a
re@sonable probability that, but for counsel's errors, he would not have
pleaded guilty and would have insisted on going to trial. Assessing the eff-
th of some type of attorney errors on defendant's &ecision-making involves
pfedictions of the‘outcome~at a possible trial: where an attorney error alleg-
edly affects how a trial would have played out, courts analyze that error's
effects on a defendant's decision-making by making a predictioh of the like-
lj trial‘outcome. But such predictions will not always be necessary. Such a
péediction is neither necessary nor appropriate wheré the error is one that

ié not allegéd to be pertinent to a trial outcome, but instead alleged to

have affected a defendant's understanding of the consequences of his guilty

piea.‘(

!
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SUMMARY OF ARGUMENT

A.) Failure To Provide Adequate Representation During Plea Negotiations-

Petitioner Carraway contends that he received ineffective assistance of

counsel during plea negetiationslleading up to trial. In support of this arg-

‘ument, Petitioner relies on Lee Vzﬂgpiteq”§tates, 137 S.Ct. 1958, 198 I.Ed.
2d‘476 (2017)(stating the Supreme Court made clear that the rights afforded
by the Sixth Amendment, also applies to facts when counsel's deficient per-
formance arguably led not to a judicial proceeding of disputed reliability,
but rather to the forfeiture of a proceeding itself.'"). Because the plea pro-
ce;s is separate from a trial and had couﬁsel informed Petitioner Carraway
of?the option and benefits of an open plea, and that plea was accepted there
woﬁld heve been an ehtirely different result than that ensuing after the plea
agreement Petitioﬁer entered into.

| Petitioner also contends that he did recei&e information from Attorney
Fe}ro about the potential penalty facing him should he enter into a plea
.ag}eement with the government. Petitioner contends that Attorney Ferro in-
cerrectly advised him that the only way Petitioner COuld'piea.%uilty was by
plea agreement with the government, and that said plea agreement carried no
,mandatory minimum sentence for count one. Petitioner avers that had counsel
not mlsadv1sed him, that he would have proceeded to tr1a1 on Count two of

the indictment. See [Exh1b1t 1, Petitioner Carraway's Affidavit]. Attorney

Ferro%s mistake forclosed Petitioner from taking advantage of exercising his

rﬂght to a fair trial, thereby causing Petitioner to forfeit a proceeding

|

he had a right to. See Lee v. United States, 137 S.Ct. 1958, 198 L..Ed. 2d
476 (2017).

The Third Circuit has provided the following guidance in dealing with

ineffective assistance claims arising out of the plea negotiations stage:

|
i
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The Court has [] emphasized that "[d]efendants have a Sixth
Amendment right to counsel, a right that extends to the plea-
bargaining process. "Lafler v. Cooper, 5366 U.S. 156, 132 S.Ct.
1376, 1384, 182 L.Ed. 2d 398 [] (2002), when addressing a guilty

plea, counsel is required to give a defendant information "to

make a reasonably informed decision whether to accept a plea
offer." Shotts v. Wetzel, 724 F.3d 354, 376 (3d cir. 2013)
(quoting United States v. Day, 969 F.2d 39, 43 (3d cir. 1992)),
cert. denied, - U.S._, 134 S.Ct. 1340, 188 L.Ed. 2d 346 []

In Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985)
the Supreme Court held that the Strickland test applies to advice given by

counsel in the context of guilty discussions. See id at 58...

| "y defendant has the right to make a reasonably informed de-

cision whether to accept a plea offer" because "knowledge of -
the comparative sentence exposure between standing trial and

accepting a plea offer‘will often be crucial to the decision

whether to plead guilty."‘United_§tateq'v. Day, 969 F.2d 39,

44 (3d cir. 1992)(quoting Hill, 474 U.S. at 56-57)...

(Qtating that "the Strickland v. Washington, test applies to challenges to

gﬁilty pleas based on ineffective assistance of counsel'"). An "open" guilty
pﬁea is a plea made by the defendant without the benefit of a plea agreement

eﬁtered into with the government. See, e.g. United States v. Casiano, 113

F.3d 420, 423 (3d cir. 1997).
The court accepts the truth of defendant's allegations when reviewing
a;section 2255 motion unless those allegations are "clearly frivolous based

oﬁ'the existing record." United States v. Booth, 432 F.3d 542, 545 (3d cir.

2@05). A court is required to hold an evidentiary hearing when the motion
"allege[s] any facts warranting § 2255 relief that are not clearly resolved

by the record." United States v. Tolliver, 800 F.3d 138, 141 (3d cir. 2015)

(quoting Booth, 432 F.3d at 546).

(9)
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To effectivély assist their clients in the plea bargaining process, coun-
sel must provide defendants facing a potential guilty plea "enough informat-

ion to make a reasonably informed decision whether to accept a plea offer."

United States v. Bui, 795 F.3d 363, 367 (3d cir. 2015)(quotingvShotts v. Wet-
zei, 724 F.3d 364, 376 (3d cir. 2013)).
This obligates counsel not only to communicate the statutory maximums

and minimums, but also requires counsel "to know the guidelines." Bui, 795

F.3d at 367 (quoting United States v. Smack; 347 F.3d 533, 538 (3d cir. 2003)

LEGAL_STANDARDS- 28 U.S.C. § 2255

28 UJ.S.C. § 2255(b) states: "unless the motion and the files and records
of?the case conclusively show that the prisoner is entitled to no relief,
thé court shall cause notice thereof to be served upon the United States
Attorney, grant a prompt hearing thereon, determine the issues and make
findings of fact and conclusions of law with réspect thereto."

i

10
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I. ) PETITIONER CARRAWAY S ATTORNEY CHRISTOPHER A. FERRO WAS INEFFECTIVE DURING
- PLEA NEGOTIATIONS FOR MISADVISING PETITIONER-

)

 Petitioner Carraway'contends that Attorney Ferro's assistance during plea

negotiations process was deficient and prejudicial under Strickland v. Wash-

ington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed. 2d 674 (1984). For the reasons
detailed below, the record demonsiraies that the point of '"errors'" purportedly
committed by Attorney Ferro prejudiced Petitioner in a manner which entitles

him to habeas relief.

a.) Standard Governing Petitioner's Ineffective Assistance Of Counsel Claim-:

j Claims of ineffective assistance of counsel are governed by the two prong

test set forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80

"L.Ed. 2d 674 (1984). To make such a claim under Strickland, Petitioner Carra-
way first "must show that counsel's performance was deficient. This requires
[The Petitioner to showl] that Attorney Ferro made errors so serious that coun-

sel was not functioning as the 'counsel' gauranteed by the Sixth Amendment,'

Id at 687; see also United States v. Shedrick, 493 F.3d 292, 299 (3d cir. 2007)
Seéond, Petitioner Carraway must additionally demonstrate that Attorney Ferro's

deficient performance prejudiced his defense such that the Petitioner was 'de-

ri%e[d] of a fair trial...whose result is reliable." Strickland, 466 U.S. at
68%; Shedrick, 493 F.3d at 299;

As Petitioner Carraway aptly points out, in‘order to obtain an evidentiary
heéring‘é Petitioner must/"raise []1 sufficient allegations that his counsel's
ad?ice in helping to make that decision was so insufficient that it undermined

[Tﬁe Petitioner's] ability to make an intelligent decision about" pléé decis-

ion. United States v. Booth, 432 F.3d 542, 549 (3d cir. 2005). In Booth, like
| L '
the present situation trial counsel had not advised the defendant that he

-
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could have entered an open plea to all counts of his indictment, in order to
earn a reduction in his offeﬁsewlevel for acéeptance of responsibility.

" Petitioner Carraway first contends that Attorney Ferro providéd ineffect=zvz
ive assistance by "failling] to conduct any kind of a reasonable independent
pretrial investigation." Id. He contends that Attorney Ferro ''failed to invest-
igate the facts of his case.'" Attorney Ferro failed to adequately advise Pet-
itioner as to the consequences of accepting the ple; agreement.. He contends
that there is a reasonable probability he would have, proceeded to trial or
opted to plead td the indictment-without a plea agreément to preserve his
right to appeal had he been properly informéd by Attorney Ferro that both
counts 1 and 2 carry a mandatory period of imprisonment of five years each.

; Attorney Ferro "expressly failed to correctly familiarize [Petitionerl
wiéh the relevant facts of the case, case law, applicable mandatory minimum
and potential consequences of a conviction in his case. Attorney Ferro failed
to properly informed Petitioner of all these matters...[hlad Attorney Ferro
done so, Petitioner would have been properly advised of his actual correct
options available "it is clear, and obvious that Petitioner did not have a |
complete understénding/of the relevant circumstances and likely consequences
offpleadiﬁg guiity to the government's plea agreement.

Petitioner's primary argument is that he received ineffective assistance
of;counsel because Attorney Ferro did/not fully explain to him that counts
1 énd 2 both carried a manaatory minimum period of imprisonment of five years
- each. Petitioner Carraway contends that Attorney Ferro advised him to plead
guilty because, he will receive a nine year sentence for both counts 1 and 2.
Attorhey Férro specifically stated: "You will receive four years for Count 1;

and 5 years'for Count 2.'" See [Exhibit 1, Petitioner Carraway's Affidavitl

12> - . 493
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. Attorney Ferro was ineffective because he induced Petitioner to enter a
guilty plea by advising Peﬁitioner that he will receive a sentence of four
years for count one, and five years on count two, the firearm count. The court
subsequently imposed a sentence of 100 months on count one and 60 months on
co@nt two, to be served consecutively for a total term of 160 months imprison-
ment. Petitioner Carraway's contention is directly supported by Attorney
Férro'é statements at sentencing. Petitioner has produced evidence of the

record to show that counsel acted improperly during plea negotiations.

|

Mr. Ferro: and we're asking the court, as we did

'in our Sentencing Mémorandum, to impose a sentence
of four years on Count 1, with the mandatory minimum
consecutive sentence of five years on Count 2. That

- will be a total term of incarceration of nine years.

See'[Sentencing Hearing Transcripts, Dated: April 17, 2017, P- 8 & 9]

'Petitidner contends that he was '"completely unaware that ﬁe could not
receive four years for Count one, because it carried a five years mandatory
minimum. Attorney Ferro was ineffective for advising him that he would re-
ceive a sentence of four years on count 6ne3,which advice was allegedly in-

correct.

According to Petitioner's motion, Attorney Ferro failed to inform
| ,

hih that, absent the filing of any motion by the government, his sentencing
exbosure would not be lower-than the five year mandatory minimum sentence.
As the basis for his motion, Petitioner believed that he could have received
a four year séhtence for Count one.

| It is undisputed that Attorney Ferro incorrectly advised Petitioner that
hé could recéive a four year sentence for Count one. Specifically, Petitioner

believed that he could receive four years. With respect to the first prong

under Strickland, the court should conclude that "Petitioner was seriously

ey
S
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misled about his sentence exposure when the likelihood of his conviction on

show that Attorney Ferro's performance was deficient." (Day, 969 F.2d at 44).

Relying in part on the Third Circuit's decision in Day, the Court noted,

Count one, he faced a mandatory five years;" this fact alone is sufficient to

[Klnowledge of the comparétive sentence exposure

- between standing trial and accepting a plea offer

will often be crucial to the decision whether to

plead guilty. It is the comparative sentence exposure

of course, that makes the difference, and in that

sense, it is not dispositive whether a defendant's

sentencing exposure is higher or lower than he

‘ believes- because either way that belief may cause

| him to make a decision he would not have made other-

1 wise that ultimately places him in a worse position

than the alternatives. Id. (internal citations and

quotations omitted).

In this case, it is undisputed that'Attorney Ferro initially misadvised
Petitioner that he could receive a sentence of four years on Count one. In
order to provide necessary advice Attorney Ferro is required '"to know the

guidelines and the relevant circuit precedent.'"...United States v. Smack, 347

F.3d 533, 538 (3d cir. 2003); United States v. Bui, 795 F.3d 363,367 (3rd cir.
2015).

i . Petitioner points out to the court that at the time of sentencing when

Attorney Ferro was asking the court to sentence Petitioner to four years on
Coﬁnt one, Attorney Ferro was not aware of the mandatory minimum sentence
Coﬁnt oné carried. Petitioner entered a plea of guilty under the notion that
heiwould Be receiving a nine year sentence. ?etitioger ultimately received

‘ a 13 year sentence in total.

(14) 51a
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Théfburden of proof in a case like this is quite law. Petitioner does not have
to show that it is more likely than not he would notlhave pleaded guilty but
for Attorney Ferro's deficient performance. He only has to show that there

is a reasonable probability that, with competent advice from counsel, he would
not have accepted the plea offer. Together with the dispafity between the sent-

ence Petitioner received (13 years) and the sentence Attorney Ferro advised

Petitioner he would receive (9 Tears); establish that there is at least a reas-

onable probability that Petitioner would not have accepted the plea offer.

b.) Inadequate Plea Advice-

Petitioner also contends that his plea was not knowing and voluntary be-
cau?e the firearm he was convicted of possessing was not found at his immed-
iaté disposai and was not possessed in furtherance 6f the drug transactions
he Was charged With3 The'evidence as it relates to the firearm possession
couﬁt[s] was less than overwhelming, Petitioner related to Attorney Ferro
1haL he will plead guilty to Count one, and proceed to trial on Count two,
thejflrearm count. Petitioner Carraway continually objected to pleading guilty
to Count two of the indictment, Attorney Ferro should have advised Petitionef
of a th}rd option of entering an open plea. Instead, Attorney Ferro incorrect-
ly édvised Petitioner that he could not plead guilty to Count one, and pro-
ceed‘to trial on Count two, the firearm charge.

~If Petitioner was aware of an open plea, he would've accépted responsibil-
it§:for Count one, the drugs charge and proceeded to trial for the firearm

couht but Attorney Ferro informed him that he was going to receive a nine

year sentence for both counts 1 and 2, so Petitioner accepted the guilty plea.
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Petitioner Carraway contends that he specifically informed his counsel,
Attorney Ferro, that he wished to plead guilty to Count 1, but not Count 2,
of the charges against him. Attorney Ferro knew that Petitioner wanted to pro-
ceed to trial on Count 2. Accordinging to Petitioner, Attorney Ferro advised
him that a plea to Count 1, and proceeding to trial on Count 2 was '"out of

the question.'" See [Exhibit 1, Petitioner Carraway's Affidavitl.

Attorney Ferro erroneously told Petitioner to plead guilty to Count 1
and 2 because "he had a good chance of receiving a nine year sentence'. In
determining whether a reasonable probability exists that Petitioner Carraway
~would have insisted on going to trial, the court should consider the totality
of the circumstances surrounding the plea. In the instant case, the plea
heéring transcripts-reveals that Petitioner pleaded guilty on the morning
of the first day of trial:

The Court: Be seated, please. All right, we're
assembled in the matter of the United
States versus Chico Carraway. This case
was called for trial this morning. The
court was notified by counsel that at
the eleventh hour there were discussions

between Mr. Carraway and the government

that resulted in a plea agreement.

‘See [Plea Hearing Transcripts, Dated: November 16, 2015, P-2, Lines 2-7]

"[Wlhen a defendant claims that his counsel's performance deprived him
of a trial by causing him to accept a plea, the defendant can show prejudice
by demonstrating a 'reasonable probabilty that, but for counsel's errors, he

would not have pleaded guilty and would have insisted on going to trial."

/
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”ﬁhen a defendant alleges that his counsel's deficient performance led him
to accept a guilty plea rather than go to trial, we do not ask whether, had

he gone to trial, the result of that trial 'would have been different' than

the result of the plea bargain.'" Lee v. United States, 137 S.Ct. 1958, 1965,
198 L.Ed.v2d 476 (2017). Instead, the court considers '"whether the defendant
wés prejudiced by the denial of the entire judicial proceeding to which he
had a right." Id. (quotation omitted). Thus, a defendant who "claims that his
cdunsel's deficient performance deprived him of a trial by causing him to
accept a pléa,...can éhow‘prejudice by demonstrating a reasonable probabilty
that, but for counsel's errors, he would not have pleaded guilty and would
have insisted on going to trial." Id (quotation omitted).

Petitioner Carraway contends he-was prejudiced :by the: denial of:the en-
tire judicial proceedin to which he had a right. Petitioner only accepted
the plea agreement because his counsel misled him as to the duration of his
séntencing resulting from the plea deal are supported by the evidence in

the record. The record supports that Petitioner insisted on going to trial.
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II.) PETITIONER CARRAWAY'S WAIVER OF THE RIGHT TO APPEAL IS INVALID-

|

ﬁt is well-settled that "[Clriminal defendants may waive both constitut-
i .

ionbl and statutory rights, provided they do so voluntarily and with know-"

| .
ledge of the nature and consequences of the waiver.'" United States v. Mabry

53@ F.3d 231, 236 (3d cir. 2008)(citations omitted), such waivers can in=

cldde the waiver of the right to file a direct appeal and/or a motion to
|
vadate, set aside, or correct sentence under 28 U.S.C. 8 2255 in a plea

agﬁeement with the government. Id. at 236, 241; see also United States v.

f ‘ ,
Fazio, 795 F.3d 421, 425 (3d cir. 2015)(holding '"we will enforce appell-
at% or collateral-attack waivers when they are entered into knowingly and

voiuntarily and their enforcement does not work a miscarriage of justice.")
In determining the validity of such waiver, a district court must ex-

|
f
!
amine ''the (1) knowing and voluntary nature, based on what occurred and -
f B

what. Petitioner contends, and (2) whether enforcement would work a miscarr-
|

iaée of justice.'" Mabry, 536 F.3d at 237. A criminal defendant has the in-
|

it?al burden '"of presenting an argument that would render his waiver un-
knbwing or involuntary." Id at 237-38. The district court has "an affirmat-
ive duty both to examine the knowing and voluntary nature of the waiver

and to assure itself that its enforcement works nb miscarriage of justicé,

based on the record evidence before it." Id.

Here, like in Mabry, Petitioner Carraway's argues that his waiver of
Habry

Cﬂllateral review was not knowing and voluntary, Petitioner'sisigned plea
aéreement, which provided for the waiver, was not entered into knowingly
a&d voluntarily. The Third Circuit Court of Appeals has articulated a non-
e%haustive list of factors for determining whether such enforcement would
résult in a miscarriage of justice. Id. at 243-44. Those factors include,

\
.| . . .
inter alia, the existence of error, the severity and character of error,

the effect of error on the defendant, the effect of rectifying error on
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the}govennment, and the degree to which the defendant assented to error. Id
; ,

(ciﬁing United States v. Teeter, 257 F.3d 14, 25-26 (1st cir. 2001).

%The appeal waiver cannot bar Petitioner Carraway from challenging his

|
attorney's effectiveness in advising him to plead guilty and thus:be sub= .-

jec% to the waiver in the first instance. '"This claim survives the appeal
| Y st .
waiver because, by focusing on the advise [Petitioner Carrawayl received
|
from his attorney [Christopher A. Ferrol, it connects the alleged ineffect-

iveness of [the] attorney with the voluntary nature of his plea.'" See

Uni&ed States v. Henderson, 72 F.3d 463, 465 (5th cir. 1995)(defendant can-

|
i

not validly waive right to appeal from a denial of the claim that the plea

agrEement was entered into with ineffective assistance of counsel).

In deciding whether to enforce an individual's waiver of a right, court
ask whether the right implicétes institutional and societal values that
transcend the individual's interests. The Supreme Court has held that, even
as to evidentiary rulings, a defendant may be deemed incapable of waiving

a right that has an overriding impact on public interests.

A threshold question is whether Petitioner Carraway has waived his
right to appeal his convictién and sentence, and whether that waiver is un-
|

enéorceable as a result of ineffective assistance of counsel. However, this
ciﬁcuit recognize an exception to the presumptive enforcement of appellate
waivers; a waiver in a plea agreement ''does not...act as a waiver against
aﬁ%appeal on the basis that the plea itself, including the waiver, was not
intelligent or voluntéry." In seekiﬁg this exception through an ineffective
assistance of counsel claim '"the [defendant] must show that‘the plea agree-
ment was not knowing and voluntary...because the advice he received from

counsel was not within acceptable standards.

(19)
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III;) PETITIONER CARRAWAY'S GUILTY PLEA WAS UNKNOWING AND INVOLUNTARILY
' j AND WITHOUT EFFECTIVE ASSISTANCE OF COUNSEL-

| _ | '
Petitioner Carraway contends that his guilty plea was coerced by his

att&rney, Christopher A. Ferro's false assurance that his sentence for Count
one will be four years and his total term of imprisonemt for Count one and
Count two will be nine years df incarceration. In fact, Petitioner‘puts
forﬂh facts to support his allegations that he was promised or assured of a

specific sentence, and he does challenge the adequacy of his guilty plea coll-

oquy.

iThe cfitical question before the court is whether Petitioner Carraway

madé a knoWing énd voluntary plea where Attorney Ferro failed to adequately
inform him of the mandatory minimum five years for a conviction on Count one
that he faced. The significant error regarding the mandatory minimum Petition-
er faced under Count one. In this caée, Attorney Ferro misinférmed Petitioner

of the applicable mandatory minimum. Here, Petitioner faced a mandatory min-

imum of five years on Count one.

A.) Unknowing and InvoluntaryKGuilty Plea-

- Petitioner contends that:his guilty plea was unknowing and involuntary
becéuse:
[Hle was wrongfully induced and coerced to take a guilty

plea when he was promised a lesser sentence on Count one.

Attorney Ferro did a poor or incomplete job of explaining the consequenc-

es of the plea agreement to Petitioner before his change-of-plea. Based on
Attorney Ferros' statements during the sentencing hearing, the court can find
‘that Petitioner entered his guilty plea without an adequate understanding of

the consequences of his plea based on Attorney's failure to investigate the

facys of Count one.

57a
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Mr. Ferro: as we did in our sentencing memorandum,
to impose a sentence of four years on
Count 1, with the mandatory minimum con-
secutive sentence of five years on Count 2.

i

See [ Sentencing Hearing Transcripts, Dated: April 17, 2017, P-81

- |
|

Petitioner Carraway contends that Attorney Ferro told him to tell Judge

Jon%s during the guilty plea colloquy that no one had promised him anything
andEthat Attornéy Ferro would later '"take care of the deal." [Petitioner]
contends thét, when Judge Jones asked him at the guilty plea colloquy whether
any#hiﬁg was promised to him, and [Petitioner] answered '"no", [Petitioner]

had lied. His attorney promised him that he would serve no more than four

years on Count one; and a total of nine years for both Count 1 and 2 if he

plead guilty. Petitioner received 100 months on Count one. To warrant even
_ (
an evidentiary hearing, such claims require more than vague allegations:

A Petitioner challenging the voluntary nature of a facially
valid guilty plea on the basis of unfilled promises or re-
presentation by counsel must advance specific and credible
allegations detailing the nature and circumstances of these
statements. A collateral challenge to a guilty plea may be
summarily dismissed 'when [the Petitioner's] allegations of
an unkept promise are inconsistent with the bulk of his con-
duct and when he offers no detailed and specific facts surr-
ounding the agreement; Lesko v. Lehman, 925 F.2d 1527, 1537-
38 (3d cir.)(citations omitted)(alterations in original),,
cert. denied, 502 U.S. 898, 116 L.Ed. 2d 226, 112 S.Ct. 273
(1991); accord Blackledge v. Allison, 431 U.S. 63, 74, 52 L.
Ed. 2d 136, 97 S.Ct. 1621 (1977)(stating that '"Summary dismissal"

warranted where defendant offers only 'conclusory allegations"

to contradict previous declaration made in open court).

(21) 583




Case 1:14-cr-00167-JEJ Document 123 Filed 12/04/18 Page 22 of 72

|
|
\

ﬁt is undisputed that Attorﬁey Ferro incorrectly advised Petitioner that

|

he @ould receive a four year sentence for Count one and five year sentence

i
for |Count two, for a total imprisonment term of nine years. Specifically,
Petitioner believed that he could receive four years on Count one. With re-

spect to the first prong under Strickland, the court should conclude that

"Petitioner was seriously misled about his sentence exposure when the like-

|
1ih¢od of his conviction, he faced a mandatory five years,'" this fact alone

f
is %ufficient'to show that counsel's performance was deficient." (Day, 969

L

J
F.Z? at 44).

jRelying in part on the Third Circuit's decision in Day, the Court noted,
| .
\ : :
| [Klnowledge of the comparative sentence exposure

between standing trial and accepting a plea offer

will often be crucial to the decision whether to

plead guilty. It is the comparative sentence ex--

~posure, of course, that makes the difference, and

defendant's sentencing exposure is higher or lower
than he believes-because either way that belief may
cause him to make a decision he would not have made
otherwise that ultimately places him in a worse pos-

|

f

I

|

|

|

J © in that sense, it is not dispositive whether a
|

\

|

|

|

! ition than the alternatives. Id. (internal citations

and quotations omitted).

Petitioner contends that his guilty plea he entered before this court
was involuntary. Specifically, he alleges that Attorney Ferro's failure to
advise him of the full facts of the government's case against him and the
consequences of entering a guilty plea rendered his plea involuntary. As a

result, Petitioner contends that he has suffered a violation of his right to

due process under the Fifth Amendment.

(22 - 59
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Due process mandates that a plea be both voluntary
and knowing. Boykin v. Alabama, 395 U.S. 238, 244,
23 L.Ed. 2d 274, 89 S.Ct. 1709 (1969). A plea that

is entered on the advice of counsel is voluntary

where counsel's advice is "within the range of com-
petence demanded of attorneys in criminal cases."
Hill v. Lockhart, 474 U.S. 52, 56, 88 L.Ed. 2d 203,
106 S.Ct. 366 (1985) (quoting McMann v. Richardson,
397 uU.s. 759, 771, 25 L.Ed. 2d 763, 90 S.Ct. 1441
(1970)). Thus, because the record indicates that

Petitioner was duly represented at the time he entered

the guilty plea, the success of Petitioner's due pro-
P

cess claim will turn on the merits of his claim of

ineffective assistance of counsel.

;Within the context of the plea process, prejudiced is established where

!

a ﬂetitioner demonstrated that had counsel not given the erroneous advice, he

would have elected to proceed to trial. Hill, 474, U.S. at 58. Petitioner

J
'haﬂ provided specificrallegations in his petition to overcome the "strong

présumption of verity" attributed to the '"solemn declarations [that he madel
N

in?open court with specific information, his allegations of involuntariness

|

prévide basis for granting his motion to vacate the sentence.

g Ultimately, a guilty plea is knowing and voluntary if it satisfies the

|

thqée concerns underlying Rule 11, which are that: (1) the guilty plea must

! .
be free from coercion; (2) the defendant must understand the nature of the

chérges; and (3) the defendant must know and understand the consequences

of

his guilty plea.

The '"face of the record" show that Petitioner received ineffective ass-

is?ance of counsel. In this case, the court cannot be satisfied that Petit-

ioner's attorney thoroughly researched the facts of his case.

(23) 60a
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CONCLUSION

|
!
j An evidentiary hearing is appropriate where a Petitioner 'has pled

facts that, if established entitle him to relief"and there is a material
r f

,dlspuLe regarding those facts.'" Here, Petitioner Carraway s ineffective

|
assistance of counsel claimirests enLlrely on a cred1b111Ly determination.

Petitioner Carraway would have proceeded to trial on Count 2 the fire-
arm count if his attorney did not incorrectly advised him that he could not
plead guilty to Count one and proceed to trial on Count two. Petitioner's

fingerprints were not found on the firearm; when the firearm was located

Petitioner was not present at the scene but was called to the scene by an

ind}vidual who was being apprehended by the local Task Force who raided the
resﬁdence which wasn't Petitioner's place of residence. Based on these facts

I

Petitioner wanted to proceed to trial because he never held, used, or seen
the firearm. The firearm-was in a area accessible to all parties that was

|
preéent and there were no locks on the doors to the residence.

JThe record at sentencing support Petitioner's argument that Attorney -
Ferro advised Petitioner that he could receive four years on Count one, this

l
Wa% also incorrect advice because Count one carried a mandatory minimum of

five years.

Daﬂed:bNovember 18, 2018 Respectfully submitted,

Chico Carraway # 97-067

F.C.I. Ray Brook//
P.0. Box 900

Ray Brook, New York. 12977

| (24) ‘ 61a
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| CERTIFICATE OF SERVICE

I, Chico‘Carraway, the Petitioner, hereby certify that under the

Perjury, I have submitted a true and correct copy of the foregoing document(s):

'""MOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

- PURSUANT TO 28 U.S.C. 8 2255"

|
| - .
% By placing said document(s) in the instituional legal mailbox
j f

located at F.C.I. Ray Brook with the proper prepaid postage addressed
to the Clerk of Court, U.S. Courthouse,& Federal Building, 228 Walnut Street,

Harrisburg, PA. 17101, to be file and electronically file to the below

partie(s):

Daryl Ford Bloom, Esq., AUSA
U.S. Attorney's Office
Federal Building, 2nd Floor
228 Walnut Street
Harrisburg, PA. 17108

|

Datied: November 18, 2018 - Respectfully submitted,

) L bl
Chico Carraway #32¥97-067
F.C.I. Ray Broo
P.0. Box 900
Ray Brook, New York. 12977

|

(25) 62a




Case 1:14-cr-00167-JEJ Document 123 Filed 12/04/18 Page 26 of 72

LEXHIBIT ONE]

Petitioner Chico Carraway's Petitioner
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IN THE UNITED STATES DISTRICT COURT
. ) FOR THE MIDDLE DISTRICT OF PENNSYLVANTA
[ " HARRISBURG DIVISION
! :
¥ |
Chido Carraway, * Criminal Case No.:
Petitioner, . 1:14-CR-00167-01-_
%
* Honorable Judge ,
* John E. Jones, III
v. *
| *
| * AFFIDAVIT
United States of America, *
Respondent../
AFFIDAVIT

Essex Countly
|

Sya#e of New York

[ N A

Chico Carraway, being duly sworn, and under the penalty of perjury

f
|
|
|
i
|
|
deposes and says:

(1) I am the Petitioner in the above mention matter and familiar with

| .

J the facts and circumstances;
! .

|

<2) Attorney Christopher A. Ferro was assigned to represent me;

f

¢3) Attorney Christopher A. Ferro represented me during plea negotiations
% and at sentencing;

J

{4) Attorney Christopher A. Ferro induced me into pleading guilty by

|

é promising me that I will receive a nine year sentence;

| _

(5) Attorney Christopher A. Ferro advised me that I will receive a four

year sentence on Count 71;

(6) Attorney Christopher A. Ferro advised me that I will receive five

| ‘years on Count 2;

(N
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) On or ;bout, January 24, 2017, I had a meeting with Attorney Ferro
concerning the plea offer, which I refused because of the firearm.
I informed Attorney Ferro that I will plead guilty to Count 1, but
not Count 2, the firearm charge. I informed Attorney Ferro that I

wanted to procced to trial on Count 2, the firearm charge;

7(8) Attorney Ferro advised me that I could not plead guilty to Count 1,
.and proceed to trial on Count 2, the firearm charge without the drug

charge;

(9) On or about, February 14, 2017, Attorney Ferro followed up to see
if things had changed with me pleading guilty to my indictment and
I told him that I am going to trial on the firearm charge; Attorﬁey
Ferro informed me that I have to go to trial for both counts. Count

1, the drug charge as well as Count 2, the firearm charge;

(10) On or about March 16, 2017, Attorney Ferro informed me and my family
members that he can get me a nine year sentence on both counts of my

? indictment if I accepted the government's plea;
| .

(1 Attorney Christopher A. Ferro informed me that I will receive four
. years for Count 1 and Count 2 carries a consecutive sentence of a

mandatory five years;

(12) Based on this information provided by Attorney Christopher A.' Ferro,
I decided not to proceed to trial and accept the government's plea
offer;

7(15) On or about April 17, 2017, at my jury selection, Attorney Christoph-
g er A. Ferro assisted me on picking the jury but before the jury was
. schedule to take place, we had a conference talk and he told me that
\g this will be the last time to accept the government's offer which I
f decided to accept because of Attorney Ferro's advice to me that he

worked out the nine year deal with the prosecutor and judge;

(2)
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o

(14) I would have proceeded to trial on Count 2, the firearm charge if
o Attorney Christopher A. Ferro did not incorrectly advised me that I

f, could not plead guilty to Count 1, and proceed to trial on Count 2.
| .

(Wg)bAttorney Christopher A. Ferro failed to advise me that I could have

'~ plead guilty to an open plea.
|

'Sworn to before me this
29 day, of Nov

BRITTNEY M. ALEXANDER
Notary Public, State of New York
Frankiin County No 01AL63121:
Copwmission Expires Sept. 22, 2

Respectfully submitted,

|

; Chico Carraway # 97-067
‘ : F.C.I. Ray Brook

P.0. Box 900

Ray Brook, New York. 12977

(3) 66a
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LEXHIBIT TWO]

Transcript of Change of Plea Hearing

Dated: November 16, 2015
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f UNITED STATES OF AMERICA

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA
' HARRISBURG DIVISION

CASE NO.

Plaintiff 1:14-CR-00167-01-JEJ

)
)
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10

11

12

13

14
15
16
17
18
19
20
21
22

23

24

notified by counsel that at the eleventh hour there were

resulted in a plea agreement. We were presented with a plea

and Christopher Ferro, Esquire on behalf of the defendant

25

PROCEEDINGS
THE COURT: Be seated, please. All kight, we're
assembled in the matter of United States versus Chico Carraway.

This case was called for trial this mofning. The court was
discussions between Mr. Carraway and the government that

agreement and it has been represented to the court that both
the government and Mr. Carraway have executed the plea
agreement. We'll note the appeafances of Dahy1‘B1oom,

assistant United States attornéy,‘on behalf of the government,

Mr. Carraway. Would you swear in Mr. Carraway, please, Liz?

(The defendant'was sworn by the courtroom deputy.)

" EXAMINATION BY THE COURT:

Q. Mr. Carraway, you were scheduled to go to trial this
morning. I'm now advised that you desire to enter a plea
pursuant to a plea agreement that I've been‘presented with.
Is that correct, sir?
A. Yes, sir. |
Q. A1l right. Now, Tet me give you some preliminary
instructions. We're going to go through‘a number of questions
and answers this morning so that I can satisfy myself that'you-‘
understand the rights that you give up when you enter é plea of

guilty. I want you to 1jsten carefully to me. If you don't

U.S. District Court, MiddTe'District of PA
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19

.
L
)9 51AM

i

20

(oF

i

21

22

24

9 52aM 25

‘going to rely on you to tell me that and I'11 restate them or

that it's important that you tell the truthyih answer to all my.

‘college?

23

understand any of the questions that I've put‘to you,'then I'm

rephrase them.

If youvwant to conference Witthr. Ferro at any time 
privately during thésé proceedings you shou]d'signa1 me and
we'll také a break so thét you can do that. In addition to
questions. If you don't do that and it's determined that you
haven't, you can expose yourself to additional charges for
making false statements orvar pérjury. Do you understand all
these pré11m1nary instructions?

Yes, sir.
A1 right. Can you read, write, and speak in English?
Yes, sir.

How old are you?

A
Q

A

Q

A.  Thirty-six.
Q How féf did you go 1h}schoo1?k
A. I attended college.

Q

A1l rjght. You didh't graduéte‘from college but have some

A. Credit, yes, sir.

Q.. Sdme credit, all right. And have'you evér been treated
for a drug‘orvélcohol problem br forvany kind of mental
illness? |

A. ‘No, sir.

U.S. District Court, Middle District of PA
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1 Q. Are ydu taking any prescriptionimedication today?
| A, No, sir. |
3] Q. | HéVe‘you consumed any drugs or alcohol in the last

twenty-four hours?

5| A, No, sir.

Q.- Do you understand why you're here today?
‘A.  Yes, sir. |
| Q. Now,‘Mr. Ferro’has répresented you in this matter. Are

you satisfied with his répresentation?

A. Yes, sir.

Q. And have you had ehough»time‘to discuss all of these

~charges with Mr. Ferro, 1nc1ud1ng your determination to plead

guilty today?

4| A.  Yes, sir.

THE COURT: And, Mr. Ferro, yéu waive a.fdrma1 reading
of the indictment? |
MR.‘FERRO: I do, Your Honor.
- BY THE COURT:

1‘Q. “ A11 right. Now, you know, Mr. Carraway, I believe, but I

want to confirm this, that you have a right to a trial by a
jury in this matter. You're aware of that?>
A.  Yes, sir.

Q. You understand that if I accept your plea today there

won't be a trial?

“A. Yes, sir.

U.S. District Court, Middle District of PA

71a




Case 1:14-cr-00167-JEJ Document 123 Filed 12/04/18 Page 35 of 72

5
Q. And you will have given up that constitutional. right, do
you understand that?
A. Yes, sir.
Q. I want to explain to you, and again Ifm sure that you know -

this, but I want to make absolutely certain of it, what would
‘have taken place had the\case proceeded to trial today, you

would héve selected a jufy through Mr. Ferfo's assistance.

That jury would consist of twelve people. You would be
innocent until proven guilty. | |

To prove you guilty the government would have the |
burden of proving each and every element of the Qrimes with
which you're charged beyond a reasonable dQubt. The government
would have to do that to the satisfactioh of a unanimous jury.
That 15, all twe]ve}jurors would have to agree to estabiish

your guilt.

The government would, or to atiempt to estab]isﬁ your
guilt the‘government would presént witnesses. You'd have the
right in turn to cross examine those witneéses after the
government prdceeded with direbt examination. In addition to
that the gqvernment would have other evidence that it could and
would present} documentafy évidence and other things. Yoﬁ woﬁ1d
have the right following that to present your own case,
including your owh testimony should you choose if you had
chosen to do that. | |

However, you couldn't be compelled to testify or to

U.S. District Court, Middle District of PA
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ilpresent a case, and 1f you opted not to do that that fact could
g;not be used aga1nst you at the time of tr1a1 You'd have the
1 right to have me decide any pretr1a1 mot1ons before-the trial

%ﬁwou1d commence, and in addition to that you would have the

7Lf7r1ght to present any 1ega1 or factua1 defenses at the time of

| trial that you felt that you wanted to assert - But again to
;'repeat if I accept your p]ea Of 9U11ty today there will be no
) trial in this case and you will have 91Ve" up that right. Is

fd1t~your desire to do that?

-;;_A. Yes, sir.

1 a. There is a written p]ea agreement'in this case, and it's

“E'been represented to the court that you have agreed to it.
u"kiAnd d1d you go over that p1ea agreement today with your 1awyer '
:}§>before this proceed1ng? | |
~?ﬁ} A. Yes, sir.

‘f{ Q. H'The'pTea agreement has'affixed~to it I believe, I don't

have a signed copy but I think counse1 has a signed copy, did

you sign it on,page 23? Mr. Ferro is show1ng you the s1gnature '

9| page. Is that your signature?

ol A.  Yes, sir.

Q. And are’you te111ng}me'that youfre»tn'agreement with a1l
::thirty-two paragraphs?. | | | |

A, Yes, sir.

| Q. pid Mr. Ferro exp1a1nytheblegai‘ranifications‘of this

| agreement before you S1gnedfit?

U.S. District Court, Middle District of PA
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f{m’wh1ch is the d1str1but1on and possess1on with intent to

‘f:vof cocaine hydroch]or1de ‘also referred to as powder

"ffParagraph 1 a1so provides that the defendant agrees to plead
»ﬁf,gu11ty to Count 2 of the 1nd1ctment wh1ch charges a violation
‘f"of T1t1e 18, Un1ted States Code, Sect1on 924(c), wh1ch is
C:iupossess1on of a f1rearm in furtherance of a drug traff1ck1ng

22| crime. Both Counts 1 and 2 carry a mandatory per1od of

aff»prov1des that the maximum pena]ty poss1b1e then would be life

A. Yes, sir. | |
C,va Did he answer any quest1ons that you had about the legal
::ram1f1cat1ons of 1t? |

“:A.v IYes} sir. » )

THE COURT: A1l r1ght Mr. BToom ‘ff you wouid
ffSummar1ze the p1ea agreement for the court, p1ease7

MR. BLOOM: Certa1njy, Your Honor. Count 1 of the
ajindictment proyides that the defendant'agrees to p1ead guthy
a‘to Counts 1vand 2 of the fndictment, Count 1 oharging a

) violatfon:of~T1t1ef21 United States Code, Section 841(a) (1),

f d1str1bute in excess of 28 grams of cocaine. base also known as

i'crack in excess of 100 grams of hero1n in excess of 500 grams

The max1mum pena]ty for Count 1 is forty years
53}1mprisonment, a f1ve million do11ar f1ne a term of superv1sed

}f‘reTease,'as well as a spec1a1 assessment in the amount of $100.

”.1mpr1sonment of f1ve years each

Count 4 or paragraph 4 of the p1ea agreement

U.S. District Court, Middle District of PA
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np Tsonment,-a $5;250,000 fine, a term of supervised release,

~we11-as a special assessment in the amoUnt of’$100.‘ If I
‘gbeotedito note, Count 2 carries a period of imprisonment of
,jéss than five, and up to 11fe‘1mpr1sonment, and a $250p000
:e,-a term of supervised release, as well as a special
=sessment,in:theramount'of $100.

Paragraph 2 prov1des a two-level reduction in offense
vel for acceptance of responsibility provided that the
5fendant accept responsibility as cOntemp]ated by the

ntenCTng guidelines. Paragraph‘js provides‘thatvthe Unitedv‘
;hates'w111’make an appropriate Sentencing recOmmendation at

ke t1me of sentencing based on the nature and. circumstances of
__e offense

Paragraph 15 of the p1ea agreement prov1des for a
estruct1on order where1n the defendant agrees to the
;destruct1on of any 1tems se1zed during the course of
nnvest1gat1on. That would be with or without a court order.

aragraph 21 of the plea. agreement prov1des that the court is

1t a party to the plea agreement and is therefore free to

mpose any sentence up to the maximum sentence under the

~Paragraph 26 provides‘for a limited appellate waiver
here1n the defendant waivers appeal, but reserves the right to
appeal any ca1cu1at1on in excess of the mandatory d1scharged in

the 1nd1ctment}that are found by‘the court; And, as 1ndicated

U.S. District Court, Middle District of PA
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,Tea agreement did anyone prom1se or offer you anything else to

jet you to plead guilty this morn1ng?

gainst you or any member of your' family or any other person

hat caused you to either come here today to plead guilty or to
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:;a‘feW»moments'ago page 23 of the p1ea agreement, wh1ch
vars the defendant's. signature, above that signature it

1cates that the defendant has read the agreement, that the
fendant has rev1ewed the agreement with counse] ‘that he
derstands the terms of the agreement, and that he voluntarily
jrees to:those terms. » |

And one other thing if I neg]ected to mention, that

vnt 2 of the plea agreement provides for a five year

'THE'COURT: Al1 right. I thought that that was the

And other than the terms and cond1t1ons ‘that are in the

No, sir.

Did anybody make any threats or use forcevor violence

ign the plea-agreement?

U.S. District Court, Middle District of PA
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elease after you get out of prison, and that if you're on

uld put you back in prison. Do ybu understand that?

{Now,vwithin the plea agreement, as Mr. Bloom carefully

1, there are certain_maximum penalties that you're exposed

“éhd in.add1t1on to that there are minihum pena1ties of five

',each'on'Counts 1 and 2 that have to be served

 é§QtiY6]y-  Do you understand all that?

Yes, sir.

And do you understand that I can sentencé yoU-up'to the

;mum:pena1t1es provided by law? It doesn't mean that I

~but T can, and even if you're dissatisfied with the

ntence;it'won't 91Ve"yOU the right to withdfaw your plea'of

1ty. Do you fully understand that?

Yes, sir.
.; Do you understand that there's hd péro]e.under the federal
tem, andvthat‘means that you have to Serye all of any term

;:imprisonment}that I Sehtence you to,<]eSS‘ény good time that

~earn when you're in prison?’

-~ Yes, sir.

élAnd do you understand also that if I sentence you to a

rm of imprisonment, there will be a'term of supervised

pervised release on my,order and you violate that order, I

U.S. District Court, Middle District of PA
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Yes, sir.

Have you discussed with. Mr. Ferro that there are certa1n

agvl;ory sentenc1ng gu1de11nes that I have to cons1der when I

sentence you?
2T LENCE your

A

Yes, sir. -

And do you understand that what we're go1ng to do is have.'
a»presentence report prepared by the ass1gned probat1on officer
1vn.th1s case. The probation officer will, among other things,
fetermine What he or she'be11eves the;advisory sentencing
‘guidé]ine rangevto.be. You w111 have the . r1ght to object if
u‘be11eve that the probat1on officer has stated that
hoorrect1y from your standpo1nt after you have consulted with
Ferro.

YoU']] also have the right to‘object to anyvother
aterial portion of the presentence report; and that will then
1gger a situation where I'11 have to make the call as to what'
odr guide]ines are or any other, resolve any other obJect1ons

t»here s what you need to understand vayou don't agree with

“U.S. District Court, Middle District of PA
78a




00167-JEJ Document 123 Filed 12/04/18 ‘Page 42 of 72

'eesafrom the guide11nes based on provisions of the

code. Again, however, I don't have to do what
‘ed'me'to do 1n.any-of-those motions or requests to
drtmor to‘Vary, and if you disagree with how I have
,ny of your motions or requests that disagreementw
'3tr1gger a r1ght on your part to withdraw your plea

Do 'you understand that?

re p]ead1ng gu11ty to a fe]ony, and 1in the event that
-'Lyour p1ea you may lose va1uab1e civil r1ghts such as
'i1t° vote, to hold public office, to serve on a jury,
aessfa firearm, or to hold a professiena1 license. Do

‘yeUnderstand that?

THE COURT: And in addition to that -- is there any .
ution in this case?

| MR BLOOM No, Your Honor.

JTHEvCOURT; A1l right. And you agree w1th that?

MR. FERRO: I do, Your Honor .

“vBY‘THE COURT :

'ou understand that 1in the bi want to get 1into this

ar1y, in the presentence report that's going to be

ed do you understand that there's go1ng to be the

1on off1cer s determ1nat1on as to what he or she believes

ugbweight, drug weights to be.r.DO'you fully understand

"S;‘Distriet Court, Middle District of PA
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d you'l1l have the right to object if you think those

e

'htsgafe incorrect, which means that we wi1ivyery

then have a hearing, at which time I will determine

Jo you understand that if you haven't done so already

 bihg to have to give up a DNA sample as a result of

 «paragraph 26, which you've already told me thét you

ﬁé'the'éntirefy of the plea agféement, but I want to

f;this, that is the limited waiver of appeal as

,Zea:bijr; Bloom. What that indicates is that you have

ﬁ*dfigiVen up your right to a direct appeal to the next

QCQUrt of the sentence that I give you in this case,

in this narrow circumstance. The narrow circumstance

'CVWifhirespectvto drug weights. If you disagree with

g weight that I have come up~w1th'and‘vdu think I've.

7'jthat, you have the right to appeal that to the next

[ .

t. Do you understand that?

éddition to that you also have a narrow appeal path if

‘;thhis'wa1Ver would trigger what'éica11ed a miscarriége

S. District Court, Middle District of PA
| | 80a




14

ce, wh1ch is a very, very narrow path So.you've left

"'at out a]though it's a_very narrow one. Do you

tand that?

fd,the government has the right to appea1 anything that I

ay of the sentence. Dovyou understand that?

right. In Count 1 of the 1nd1ctment you are charged
strtbution and possession with intent to distribute
‘eﬁhydroch10r1de cocaine base and hero1n that in
'fn”of 21 Un1ted States Code Sect1ons 841(a)(1) and
‘atha1 B(i), (2), and (3), one, two, and ‘three, I'm

”Ubsections. The government wou1d have the obligation,

,niorder to find you gu11ty to prove each and every
offthat charge beyond a reasOnab]e doubt to the.

1dn~of a unanimous jury, and those elements, so that

stand them, are as‘fo1lows,_that you'knowing1y and

onally,distribnted or possessed with intent to-
te a m1xture or substance conta1n1ng a contro]]ed
ce that had 100 grams or more of a m1xture or substance

1ng hero1n 500 grams or more of a mixture or a

S. District Court, Middle District of PA
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s

tance containing,cocaine, its salts, Optica1 and geometric
ers; 3.28 grams or more of a mixture or substance

aining cocaine base.

' In Count 2 of the indictment you're charged with
eéSion of a firearm during and in relation to a drug
fcking crime, that in violation of 18 United States Code
Tdn.924. The elements of that offense are you that you
fted the crime of distribution and poSsessioh with intent
itribute‘cocaine hydrochloride, cocaine base, and/or |
‘las charged 1n Count 1 of the indictment, and'that you
1y possessed a firearm in furtherance of that crime.

| understand the element of both Counts 1 and 2, the

yyou*re’intending to plead guilty to?

- THE COURT: Ydu may proceed.

~ MR. BLOOM: Your Honor, had this mattér proceeded to
v”fevidence would establish that on October 7, 2013 a
ed buy was made from the defendant Chico CarraWay for

_amé_of heroin for $200. The transaction was recorded

District Court, Middle District of PA
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lénCe; On November 20th, 2013 agaih a controlled
ffﬁom the defendant, and this amount was 1.81 grams

r1$180. Again there was surveillance confirmed

1.

n December 9, 2013 another controlled buy was

¢fom'the'defendant, this time for 5.45 grams of
‘r1$900 dollars. Again the surveillance team captured
‘6T the transaction. Thereafter a Seafch warrant was
:AOn December 11, 2013 at 147 West Philadelphia Street.
‘oﬁ}Where’the defendant slept a nﬁaber-of items were
Speijica11y items during the course of the search
1Qcafed weré 28.74 grams éf,heroin, 71.98 grams of
ydroch1orﬁde,vand 101.25 grams of cocaine base.

OnfMéy 31st, 2014 the defendant's vehicle was stopped
Fééy.’The defendant was a passenger in the front seat.
ﬁdﬁa1,1n the rear was, had an internal body cavity
ained 297.767 grams of cocaine hydrochloride. The
i’indicated that she was instructed to hide the drugs
gd@est~of the defendant Mr. Chico Carraway.
}A-contro11ed buy was conducted on Ju1yv2nd, 2014,
leor cocaine base which weighed 1.15}grams and was
d for\$200. I should also mention that at the time of
Xdént's_arrest on December 12th, 2013, after he was
ib'the York County priéon'the prison had Tocated 3.36

crack cocaine on the defendant as well as a hundred

‘District Court, Middle District of PA
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,oxycodone pills and .44 grams of marijuana.

‘than three witnesses would testify that the defendant possessed

‘located at that time 1n:a black garbage'bag approximately three

,that it's an FEG mode1 PMK 380-caliber semiautomatic pistol,

‘ser1a1‘numbek N-23248, which was manufactured in Hungary. Your

trial.
THE COURT: A11 right. Thank you, Mr. 'B1o,om.’
" BY THE COURT: | IR
Q. Mr.vCarraway, are they the correct facts in this case?

A Yes, sir.

well, too. I should pfobab]y just mention that, you know,
‘without adding it all up and gding through that in. some of the
‘evidence in this matter would establish that the weight of the

'contr011ed substance is consistent with the indictment charged.

The evidence would further establish that no Tess

firearms and no 1esé than two of those witnesses would téstify
that the defendant carried a firearm during drug transactions.

I would note that during the course of the search a firearm was

feet from the bed where the defendant was laying, and
specifically that firearm and the make of that'firearm are

1ndicatedf1n the indictment, and more specifically indicates’

Honot, those Wou1d be the facts had this matter proceeded to

THE COURT: One minute, please. Liz?
(Brief pause.)

MR. BLOOM: Your Honor? I'm sorry, I have something as

U.S. District Court, Middle District of PA
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24

That's in excess of 28 grams of cocaine base, in excess of 100

grams of‘heroin, and 1n‘excess of 500 grams of cocaine
hydroch]or1de | |

BY THE COURT:

Q. Do,you agree-with that, Mr. Carraway?

A. Yes, sir. |

Q. Understand1ng that there will be a f]nd1nq bv the
w

probat1on officer based on a11 the ev1dpnoe and then you'll

have the r1ght to ob]ect as I sa1d and then we'll have a

Is that -

hearing, if necessary, to determ1ne the drug we1ghts.

‘your understanding?

A. - Yes, sir.:

Based on everything that I've said to you this

Q. All right.

| morning and all the questions I've put to you do you now wish

and 2 of'the 1ndictment?}

S

Ve

to enter a plea of guilty to Counts 1

A. Yes, sir.

Q. We have thejwfitten‘p1ea that‘memorta1izes what
»Mr.1Carraway jUst told me;-and it also contains a,motton to
W1thdraw the pteVious]y entered pjeas of not guilty to Counts 1

and 2. We'll grant that motion by our order of today. We'll

make that a part of the record. As we do we find that

. Carraway is fully a1ert competent and capable of entertng

van informed plea, that he is aware of and understands the

consequences of the plea, which is knowing and vo]untary, and

is supported by an 1ndependent.bas1s in fact demonstrat1ng each

U.S. District Court, Middle District of PA
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22|

of the elements of the offenses charged 1n Counts 1 and 2.,

I adjudicate the defendant gu11ty as charged in

Counts 1 and 2. Aga1n I will order a presentence report. Liz,

you'i] have to contact probation on that, and we will schedule

a presentence conference for March 21st, obviously that's 2016,

‘at 9530 a.m. That's March 21st, 2016 at{9:30 arm. in chambers,

and again, Mr. Carraway, Mr. Ferro w111sgo over the presentence
report that will have been produced by that time with you and

we will determine based on‘your input and the government's

input how we're going to handle any d1sputes that may arise

based on the presentence report We may have to have a hear1ng

before we have a sentenc1ng, but the idea is that you ‘11 be
sentenced at some point after March the 21st of next year. Do

you understand that?

A. Yes, sir.
Q. Do you have any questions?
A. No, sir.

THE COURT: Mr. Bloom, anything further from the

government?

MR. BLOOM: Nothing from the United States, Your

Honor .

MR. FERRO: Nothing from the defense, Your Honor.
THE COURT: A1l rjght. I.thank’counse1. At this time

giyen'the plea, obvious plea, and the facts and circumstances,

inc]uding the sentencing exposure, we'l]l remand‘Mrm Carrawayvto

U.S. District Court, Middle District of PA
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the custody of the marshals pending further proceedings and

P s

orders of this and set all this down by order, 'by

separate order. That's all we have. All righ't? Thank you.

(Hearing concluded at 10:13 a.m.)

U.S. District Court, Middle District of PA
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11

12

13

PROCEEDINGS

THE COURT: Be seated, please. All right, we're
assemb1ed this morning in the case of United‘States versus
Chico Carraway. This 1is a sentencing as previously set by the
cdurt. Let's have counsel enter their appearances, starting
with counsel for the United States. |

MR. BLOOM: Daryl Bloom on behalf of the United
States, Your Honor. | | |

MR. FERRO: Chris Ferro on beha1f of the defendant.

THE COURT: Good morning to you. We'll note the
appearance of Mr. Carraway as we11. Would you swear him 1in,
please, Liz? | | |

(Thé'defendant was sworn by the courtroom deputy.)

THE COURT: A1l right,,Mr.’Carraway, I wént to ask you
first, have you had an opportun1ty to go over the presentence
report, and then there was an addendum to the presentence

report which reset your advisory guideline range, have you gone

| over those documents with Mr. Ferro?

THE DEFENDANT: Yes.

THE COURT: You've had an opportunity to discuss it

with him, is that correct?

THE DEFENDANT: Yes. | |
THE COURT: Mr. Ferro, you‘can confirm that, is that
correct?

" MR. FERRO: That's correct, Your Honor .

Uu.s. Qistrict Court, Middle District of PA
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THEﬁCOURT: We will start With the always apprbpriate
ng point as mandated by the Third erCUit, which is the
ry guideline range in this case. We will ndte that as
ng to our directions Ms. Bard rendered a February 10,
addendum to the presentence report that indicated that the
pry gﬁide]ine 1mprisonment range onvCount 1 is 100 to
onths, and then Count 2 it is noted, and that wés,changed
}eSU1t'of pretrﬁa}, or presentencing 11tigétion, which thé
rnment then and the defenSe is wé1] aware of.

And then Count 2 carries a mandatory minimum sixty
hﬁtermkof imprisonment that the law reqdires be served
ecutively, as we know, to'any sentence in Count 1. The
‘range is $10,000, to the extent it's relevant, to

‘m11110n dollars. Do I have the advisory guidelines

ect from the government's standpoint, Mr. Bloom? |

MR. BLOOM: Yes, Your Honor.

THE COURT: And, Mr. Ferro, from the defense's
andpoint are they correct?

MR. FERRO: Yes, Your Honor.

THE COURT: A1l right. Again we have thoroughly
tigated a number of objections that interposed by the defense
n thié case, and there have been séVefaT presentence rulings

y the coﬁrf.‘ It would'appear to me that we have disposed of
all objecfions that the defense had. Is that correct,

Mr. Ferro?

U.S. District Court, Middle District of PA
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MR. FERRO: Yes, Your Honor.

THE COURT: And any objections, I don't see any, I

vink there were any from the government. Is that

r. Bloom?

MR, BLOOM: That's correct, Your Honor.

- THE COURT: And then there are no outstanding

é,motions either from the court's standpoint. Is

rect, Mr. Ferro?

‘MR. FERRO: That's correct, Your Honor.

THE COURT: Same question, Mr. Bloom.

MR. BLOOM: That's correct, Your Honor.

THE COURT: A11 right. So we remain unaltered at the

tated advisory gutde]ine range at this point. We will
efore we go to Mr. Ferro that Mr . Eeg;g_hagﬁeftggfixely
t1drepresented the defendant in this”mat er, above and

d the call of duty in terms of looking at every possible

‘Carraway some relief, a number of which h

-
ssfully exercised on behalf of Mr.

e to give Mr.

‘Carraway, and we have a

comprehensive sentencing memorandum that was filed last

~actually on April the 12th, that we have had an

tunity to read that makes an argument for a variance among

things and has attached to it severa] character letters

have been co11ected on behalf of the defendant

So with that I -believe that I have a pretty good gr1p

e defense's pos1t1on in th1s matter request1ng a variance.

.S: District Court, Middle District of PA
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Buf; Mr. Ferho,'anything that you want ;o add or summarize at -
this point? You're certainly free to do'éq,

| MR. FERRO: Thank you, Your Honor. May it please the
 }:06urt, again the court is very familiar wfth this case based
'upon prétr1a1 1itigat10h,vbésed upon exténsive post plea
)| 1itigation, and so I won't certainly belabor the facts. I
:be11eVe thé‘courtlis familiar withvthe Qovéfnment's evidence,
8| familiar with the defendant's objections, and has ruTed
3;1favorab1y>W1th respect to severalvof'our,érguments.
| | So we are sort in a position now Where we ‘are ésking
for a‘variancevfrom the guidelines for sevefa]'speqific
vvreasons. We agree that the séntencing guidé}ines in this case
| are 100 to 125 months on Count 1,‘and a mandatory minimum'fivev
'years_COnsecutﬁve on the 924(c),casé; Ahd so the question
1becomes how much is enough, and that's obviously not a bright
f1ine, it's a difficult determination, but it'é our assertion
f>:that,the guidelines in this case are simply a starting point
*;iisimpTy start too far, too high, and that the cour{ can impose a
fbisentencé which would be«respected.outside'of this courtroom for
;the Conduct committed by Mr. Carraway. | |
3 It would certafn]y give Mr; Cafraway time to think
,v5about his-acfioﬁs_and to rehabilitate hfmse]f, but a sentence
gﬂlsignificantlyube1ow the gﬁide1fnes Wdu]d'also gﬁye}him the
%abi]jty~not just to be punished, bUt td haye a glimmer of hope

5| of returning to his family and returning’to‘his daughter and

U.S. District Court, Middle District of PA
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"‘has a young daughter who is seven. So the court has the
‘ability to with'its sentence today*to again punfsh

:.significant1y, but also a11OW-Mr. CarraWay the ability to

'posttive one, on his daughter and be part offher life.

| there s a sea change that has occurred in the 1ife, and his

“think being incarcerated over these’past.severa1 years while

determine what he wants in life, and it's not toydea1 drugs,
'1t's;not>to-comm1t crime, it's to somehom;‘some way be a part
‘of this girl's 11fe, and I think that a{sentence of,
:s1gn1f1cant1y below the suggested gu1de11ne range would a11ow

:hh1m to do that.

”mgovernment has certainly presented a case in wh1ch Mr. Carraway
fwas a s1gn1f1cant drug trafficker 1n the York area. 1In my
}est1mat1on- and I th1nk it's somewhat supported by the court s
:ru11ng as it re]ates to the obJect1ons 1s'that the 1egs have

_been cut out of that argUment‘to some degree, and what I think

g1v1ng him a second shot.

Mr. Carraway is a young man. He is 37 years old. _He

emerge from pr1son while still young, st111 hea]thy,,and most

1mportant1y to emerge from prison to still have an effect, a
I know from talking to Mr. Carraway you know,

criminaT history was largely committed before he had‘a child,

or certainly when his child was not;a part-of'his 1life, and I

we're awaiting today's date.has-given him the ability to

By way of the offenSe»oonduct Your Honor, the

U.S. District Court, Middle District of PA
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 ﬂwe're,1eft>w1th fhat we can feel very strongly about with

v11tt1evcontradiction is that Mr. Carraway engaged in sma11

1| appropriately here, but I think there's an ability to say that
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séles of»heroin on fhree occasioné in a cbntroj]ed fashion,

and he engaged in a small sale of crack‘¢¢ca1ne in a controlled
éShion. | |
G We don't dispute that that is not it, and there's no
éuﬁent to Say that well, you caught h1m'the on1y}four times
hé;éver dealt drugs. Mr . Carraway acknoW]edgéd by his plea
ﬂhat he was‘éhgaged that type of behavior;}-Buf the assertion
 hat7he was‘abkingpin, the assertion that he waé makihg Targe
ﬁbunts of money, the assertidn that he was 1nVo1ved in
kilograms of whatever substance, has simp1y just not been
wuppbrted by any credible eVidenCe. | |

So I think you come down to on the scale of what you
}ﬁea1‘w1th, Your Honor, on a daily basis in federal court, if
we're 1ook1ng-at.a one to ten fhat shades{towérds'the very
?gérden variety'to a1mo$t‘arguab1y,a de minfﬁds type ofbdrug
atfafficking;offense whiéh is usua]]yﬁdea1tvwith 1h the stéte
court. . | »

We acknowledge we'revhere, we acknowledge we're

§ thj$ is not the type of case that the government proffered
initia11y'and that there's room here to say that the sentencing.
’.guidelines, a1though a good starting point, are not nebessary |

to achieve justice in this case. As the court sees, there are

U.S. District Court, Middle District of PA
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mu1t1p1e members of my client's family here, too many to count,
j'0ver a dozen. Many letters of subport have been provided to
*iythe court by certain members. I think their show here is
i.significant. It tells the court thaf once'Mr;'Carraway emerges
§ not only with his focus on his daughter, he has tons of support
:f;out”in the-community,'tons of people who care about hih and
‘Jove him, and that>bbv10us1y is a sighificant‘bénefit towards
1ack.of’rec1d1vism.

| When youjemerge from prison;and‘have nobody or go

into prison‘and have nobody it's a 1one1y.p1ace. He has a lot

of people here, a‘1ot of people who care about him, and I
submit to the court that thét'srnot_just blood and that's
}bécause hefs a good person and’he's a caring famijy membér, a
.caring brothek, a caring son, a éaring boqsin; and so that's
WhyAa11 those peop]é héve trekked here, most; Your Honor, at
least from four hours away to be here and»tovéubport him today
before the court. ‘ |

We uhderstand that a Sentence of’inCarceration»w111
bé'neceSSary. We're asking the court fd recommend to the
,Bﬁreau of'PriSons that my-c11ent bé 1ncarcerafed~as close as
poSéible to the Bronx, Néw York so he can be near these people

and his daughter, and we're askihg'the court, as we did in our

sentencing memorandum, to impose a sentence of four years on

Count 1, with the mandatOfy.minimum consecutive sentence of
—_ .

ve years on Count 2. That will be a total term of

U.S. District Court, Middle District of PA
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~of nine years, which we acknow]edge ts well below
ed,guide11ne range, but is still a tremendous amount
tion and Certe1n1y enough time for Mr. Carraway to

cant]y pun1shed but also rehab111tated and the

*to return to his commun1ty wh11e still in his

Jes.and’wh11e his daughter is still in her teenage

HE COURT A11 right. Thank you Mr. Ferro.

it. Mr. Carraway, what do you have to say?

’fHE DEFENDANT: I truly apo]og1ze to the commun1ty

ve indulged in 111ega1 act1v1t1es to the families
nerestroyed, I'm ashamefu1 as a parent as a son, as
but sitting under the word has taught me to not

‘1n things that are going to take me from my fam11y,
iends, and from all them that love me, everybody that
vQVe-done good for. I just aek'Your Honor to have
}on'ne’and to know that I'm a Changed man herevtoday’
n‘front ot you.' That's it. | |

THE COURT: ATl rignt. Thank you; Mr,ECarrawey.

MR;.BLOOM: Your»Honor, eyeryone's e changed man when
'm ﬂbefore the court‘anddthey're gettﬁng sentenced.

t what the évidenCe‘beare 1n‘thisﬁcaee. First I want
eés‘Mr; Ferro's indication that this is not a federal

I’have to respectfully disagree, Thtslcase‘invo1ved

S. District Court, Middle District of PA
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quuantities of drugs, and I know_the court had
"drug weights substéntia]1¥wlesswinag_ﬂgglmthe

e]ieves'thex are, but nonethe1e$s I would note just

e Tﬁdividua1s, Jennifer Keller, who had in a body
was»bringing drugs back, éhe'had‘no reason to lie.

v novcharges,.there was hothing,rher case was |
ly finished at that time, she attribUted the’drugs to
dant.

:‘Ifwou1d”note that another of the individuals who were
g;»Who admitted]y'are‘drug dea]éfs, those-indjVidua1s‘
Obtaining'drugs from the defendant. So this isn't
ébody”who's ée]]ingféma11 quantities of controlled
»eé. vWe-have_thevmost‘dangerous, inﬁfact in this case
:the;mOSt dangerous éf factors;' We héve SOmeohe who's
hg large quantitiesvbf‘drugs, and}maybé in small
but.nonethéless large quéntities.  |

~ We know that because we can even see.fhe'drugs that

,u:d.and~reéovéred during the seafch warrant. So we have‘
'h the combination of the guns, the most dangeroué of
‘ons. in_faét, the defendant was really, hé was a‘

st of drugs. He had hérbin. He had crack cocaine. He
ine hydchh]oride._ He had oxycodone. He had

na Literally a 1ittle bit of everything.

G wqu1d note that{aS'it relates to the guidelines,

‘you 1onbat the guidelines, the’range for that

S,iDistrict Court, Middle District of PA
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offense level, the 26, goes from 400 to 700. He is
half ef that, so there's no reason that that should
from there. In fact, he was almost 600 kilograms of
eh marijuana equivalency. ,So‘that’s another reason
wvernment would suggest that he shouid be sentenced
gh end\of that. |

I would note that the defendant has not really worked
y since 2010. I know there were a coupie of times
_prison,,which I'11 address in just a moment, but I
that the defendantnpreyed on other's'weaknesses. We
}zand~this court has seen a number of individuals who
ere and that are se111ng drugs to support their her01n
their cocaine addiction, ‘their crack addiction.

The defendant doesn't have that. His’was based upon
:eed; He's a marijuana, and based upon the presentence
“e s a marijuana user. .So the heroin;~the craCk, the
the oxycodone, these are a11 drugs that he s preying
;pe9p1e's weaknesses, preying on that weakness, which
veakness of addictien.' I would suggest,tovthe conrt in

recommended by the defense as to a sentence would be

I wou]d note that his. cr1m1na1 history a1so ref]ects

/

who should have a significant sentence in this

ar case. This is someone who there are seven

District Court, Middle District of PA
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that he has that are not even potnted. He was

'andvu1t1mate1y'determ1ned not to be a career

19.  It's not his first delivery convtction. And
the example what he's done after he's released and
,ﬁés had his parole revoked.

On all those factors, YOur‘Honor, and'I would note,

JvThe,court made a decision on_that and the court made
e e et — %

Wiohaonnro1e in the offehse, but if the court can
) Trenst ur it :

"those;faotors for 3553(a), I w0u1d‘note that the court

conservative in determlglﬂg\the drug we1ghts and the

was very conservat1ve in not giving him any adjustment

o1e in _the offense specifically as it relates to the

ae;that,was being brought back from New York.

‘We know he was getting it from there We also know

»he was in the vehicle with three other fema]es bringing

gs:back« We know that he was doing others. I think there
ﬂten-individua1s that were in some way.ihvo1ved'w1th the
eﬁdant and the‘trafficking of controlled substance. And
efore on a11 those factors the United States wou1d actua]]y
vYour Honor to find that the defendant actua]]y should be
,enoed at the top of the gu1de11ne range of 125 months based

n- a11 those factors

e?s had other weapons convictions that date 'back to

t:going to -- I don't really want to address the drug

" THE COURT: Thank you, Mr. Bloom. Having heard from

VU.S. District Court, Middle District of PA
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having viewed the‘submissions of the‘parties, having
' » , as I
'tofeariier, let me state as follows as we pass sentence
arraway. First Of.a11, we'll note importantly that we

as we must, the guide1ines to be advisory to us.

o~

We have considered this case and we will sentence
iew towards examining it through the Tlens containing

ven factors under Section 3553(a). I want to note areas

tthink are'particuiarly pertinent that speak to these
and are I think responsive to and touch on the areas
oth counsel have raised.

As to the first factor, the nature and Circumstances
offense and the history and characteristics of

raway, I will note that this offense, as we know, is
nvolves the distribution and posSession with intent to

/bute a significant amount of cocaine hydrochioride and

Moreover, as Mr. Bloom justlnoted, there's a firearm

/tunate]yvfor'you, Mr. Carraway, you're an armed drug

You have a significant criminal history. There is at .
vone instance of delivery of cocaine .i o i' R :
What s troublesome about your cr1m1na1 history is

't shows a disrespect for the law, a conSistent

.S. District Court, Middle District of PA
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srespect. As Mr. Ferro said, you're not of advanced age, but

re old enough to know better and you just keep coming back

_the well. It's also important to note that you escaped

ing a career bffender, as the expression goes, by the skin of

r teeth through good work by Mr. Ferro to aggressively

tﬁgate a drug weight. I know it's an area that the

B R

ernment 1S'not articularly happy with, but I erred on the

of caution in determining drugAWéiqhgg,'

So break after break, erring on the side of caution

e gone your way‘up to this poihf;$;Your exposure. at the

ginning of this case was in excess of thirty years as this

hg scored out, and so you find yourself, you're in a

gnificantly Tower advisory guideline rahge because of frankly

e court erring on the side of caution, as I said, in a way

1 know the government is not particularly thrilled about,

‘we. do what we have to do in these cases.

That said, I'm not blind to the facts and

cumstances that are before me. This is not my first case

volving an armed drug deaTef; and I've attrﬁbufed to you whét

believe that I can, but it's clear to me that for an

tensive period of time you were a drug dealer. You show no

nsistency in full emp]dymeht, as Mr. Bloom said, and that's

QUbTing to me.

You haven't been legit for a long time. Now, you

me before me saying you're a changed man, and again Mr. Ferro

U.S. District Court, Middle District of PA
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as done an excellent job for you, but Mr. B1oom has‘the better
ngument. Everybody has conversions when they go in front of a
udge to bavsentenced. I'm not so sure about you, Mr. Carraway.
vdonjt know,:i don't know if you're where you need to be or
ot. You're going to have SOme time to workton that. |
An extended period of 1ncarceratton is necessary in
nis case. The guidé1ines do mean something, and in this oase
e find ourse]vesvin an area that I think is just and fair
der the Circumstances. I think a deterrent aspect of this is
jorth nottng because we have an epidemic across the. country,
d it's particularly true in the Middle District of
nnsylvania, not just cocaine, but heroin, whtch 1s.a scourge
d“it's k11i1ng people day after day aftér‘day, and you tell
fthat you're sorry for th1o for the’poison that yOU‘spréad '
ross the countryside, but it's a 11tt1e late now, and we |
n't know the damage it did. - .J
We don't, we can take a guess, but that would be
p rmissib]e‘under the oirCumstances, but we just do know that
is a public health hazard right now, and that's whyrthe laws
n~something as they relate to partiou1af1y heroind
tribution. I don't think that yoo were -- I agree with
Ferro that you weren't the kingpin of’thevoperation, but I
you were in up to your»eyeba11s and 1 th1nk that you had
bstantial part 1n what took p1ace day after day and I have'

uest1on that you'd still be out there do1ng th1s if you

:U.S. District Court, Middle District of PA
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adn't been caught; you woﬁ't give it up,;the money was foor
ood under the circumstances. | | B

‘ I have to sentence, as I look at}the sixth factor, 1p
‘way that 1is consistent withbhot creating disparfties, and
hile Mr. Ferro makes a very e]dquent afgument on youf beha]f,
he fact of the matter is to reach down to the place that he's
dvocating for me to go is to create an ehormous séntencing
sparity that I cannot and will not do in(this case.

So that's just not possible Withoﬁf filing the sixth
factor undér-3553(a)."It's too bad that it's come to this
because I think that there were, I think that you have family
eeds and_I think that you havé attrjbutes‘that could have

ireéted you better, but for whateVer reason you just kept

oming back to. the same behavior time after time.

So‘the upshot is that you boughtvyourse1f a far

onger sentence than you would have Tiked. Finally, as I have
id very frequently, you found yoursé]f 1h’$tate court
peatedly, but you didn't find yourse1f 1n'federa1 court.

’dera] court, as Mr. Ferro knows and Mr. Bloom knows, this is

e big 1éagues of the criminal 1aw, and you get hiﬁ in fédera]i
urt andvit's a whole different sitUatioh_than‘what happens in
ate court, and you kept, you kept at 1t:f1me after time after
me until you finally got‘on the radar'of_the‘feds,'and that'si

. ' . /
ly you're here.

1

This is not an inappropriate prosecution. You put

U.S. District Court, Middle District of PA -
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6urse1f on the radar of the fedéra1 govérnment,'and this is
hat happens. Pursuant to the Sehfencinngeform Act of 1984
t's tﬁe judgment of the.court that the defendént Chico Jermell
arraway is hereby‘committéd»to the custody of.the«Buréau of
risons to be,imprisoned for a term of 160-months. The
entencé consists of 100 months on Count 1 and 60 months on
ount 2, to be served consecutively. I W1]1 recommend --
Mr. B1oqm, you have’no objection'to a place of 1ncarcerafion
ose to the Bronx, do you? o

MR. BLOOM: I do not, Your Honor.

THE COURT: I will recdmmgnd that the defenaant be
lodged 1in a federal institution that is b]ose\fO»New York City,
uhderstanding that ultimately the final decisioﬁ 1s with’the
federa},Bureau of Prisons. I find that fhe‘defendant does not

ave'the ability to pay a fine. 'However;}I?wi11 order that thé
ghecia] assessment in the amount of $100 is payabﬁe,immediate]y
0 the clerk of this court, that's on each count, for a total
of $200. . |

Upon release from 1mprisonﬁentifhe defendant will be
placed on superviséd'release for a term of fourvyearsvon each
c¢unt, to be served concurrently. Within-72 hours of his
fe]ease thé defendant shéi1 report 1in pefson to the probation
@ffice in the district to which he is réleéSed. While on
supervised fe1ease Mr. Carraway shall not commft ény fedéra],

state, or local crimes, he'll not possess a dangerous weapon;

U.S. District Court, Middle District of PA
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and he'11 comp]y‘with the standard condftions‘that have been
adopted by this court and the fo11ow1ng add1t1ona1 conditions.

 F1rst, he'11 submit to one drug fest within fifteen
days 6f commehcing supefvision and at least two periodic drug
‘tests thereafter for use of»a.contro11ed‘substance. SeCond,
" he'11 coopérate in the collection of a DNA sample as directed
by the probation officer, unless a sample was collected durihg
 1mpr1sonment. Third, he'11l provide the prObation‘off1Cer with
access to'ény requested financial informétion. Fourth, he'l1l
sSubmit his or her person, property, house, resident, vehicle,
‘papers, e1ectfon1c communications, or data storage devices, or
~media, or office to a search chducted by the‘United States.
probation officer. | |

Failure to sﬁbmit to a search may'be grounds for
revocation of release. The defendant shall warn other
occupants of the premises that it may be subject to searches
pursuant td this condition.  Mr. Carraway;:in your plea
“agreement you waived your right/to appeal your conviction ahd
sentence}to the United States Court of Appeals. You may Sti11
have the rfght to appeal in the rare case where enforcing the
waiver would resﬁ]t in a miscarriage of justice.
Any such appeal Has to be filed in court withinv

fourteen days. If you decide to appeal and'y0u can't pay the
cost you May apply to appeal 1nAf0rMa‘paupehfs; which means |

that, if approved, counsel will be appointed for you and you _

U.S. District Court, Middle District of PA
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will not be requffed to pay any costs. Anything further from
’Z’the government, Mr. Bloom?

3 ‘MR. BLOOM: Your Honor, the United States would
'4brequest dismissal of the’remaining counts. ,

51 THE COURT: A11'right. Witﬁoutvobjéction the

6| remaining counts are, or count is dismissed. Ahything.furtherj

from the defense?

MR. FERRO: No, Your Honor.
THE COURT: A1l right. That concludes this sentencing.
10| Thank you.

(Hearing COn§1uded at 10:12 a.m.)

\

U.S. District Court, Middle District of PA |
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CERTIFICATE OF OFFICIAL COURT REPORTER

USA vs. Chico Carraway
1:14-CR-00167-01-JEJ
Sentencing Proceedﬁngs

17 April 2017

I, Wesley J. Armstrong, Federé1>0fficia1 Court
Repofter; in ahd for the’Uhited Stateé Distffct Court for the
Middle Districtvof Pennsylvania, do hereby'certify_thaf
pursuant to Section 753, Title 28, United States Codevthét the
foregoing 1$‘a true and correct tranébript‘of.the
stenograbhica]]y reported proceedings her‘in the

above-entitled mafter and that the t?anSCript page format is in

~conformance with the regulations of theﬁJUdicia] Conference of

the‘United States.

Dated this 19th day of June 2017

Is/ Wesley J. Armstrong

Wesley J. Armstrong

Registefed-Merit'Reporter

U.S. District Court, Midd1e"Distrﬁctvof PA
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AO 2458 (Rev. 02/16) Judgment in a Criminal Case
Sheet 1

UNITED STATES DISTRICT COURT

Middle District of Pennsylvania

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

V.
Case Number: 1:14CR00167
Chico Jermell Carraway USM Number: 72197-067

Christopher A. Ferro

Defendant’s Attorney

THE DEFENDANT:
@ pleaded guilty to count(s) ~ 1and2

[(Jpleaded nolo contendere to count(s)
which was accepted by the court.

[0 was found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Titlc & gctiqn

1(a)1).

‘with Intent to Disti

Grams and More of Cocaine Hydrochloride, 28 Grams and

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

@ Count(s) 3 W is [ are dismissed on the motion of the United States.

... Itis ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. 1f ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

4/17/2017

Date of Imposition of Judgment

Sign J

¢ -
“
at{e\sf udge \Q

John E. Jones Ill, U.S. District Judge

Name and Title of Judge

4/17/2017
Date

110a
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Judgment—Page 4 of !

DEFENDANT: Chico Jermell Carraway -0
CASE NUMBER: 1:14CR00167

ADDITIONAL COUNTS OF CONVICTION

Title & Section Nature of Offense

Offense Ended
3112014

18 U.S.C. § 924(c)(1)(A)

&

Possession of Fif{e‘,a:k

Trafficking
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DEFENDANT: Chico Jermell Carraway
CASE NUMBER: 1:14CR00167

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total
term of:

160 months. Said sentence consists of 100 months on Count 1 and 60 months on Count 2, to be served consecutively.

¥ The court makes the following recommendations to the Bureau of Prisons:

The Court recommends placement at a facility as close as possible to Bronx, New York.

¥l The defendant is remanded to the custody of the United States Marshal.

[0 The defendant shall surrender to the United States Marshal for this district:
O at 0 am. [ pm. on
[0 as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

O before 2 p.m. on

[0 as notified by the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

112a
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AO 245B (Rev. 02/16) Judgment in a Criminal Case
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|

Judgment—Page 4 of

DEFENDANT: Chico Jermell Carraway
CASE NUMBER: 1:14CR00167
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of :
Four years on each count to run concurrent.

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the
custody of the Bureau of Prisons.

The defendant shall not commit another federal, state or local crime.

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled

substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests
thereafter, as determined by the court.

[] The above drug testing condition is suspended, based on the court’s determination that the defendant poses a low risk of
future substance abuse. (Check, if applicable.)

The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if applicable.)

4|
@ The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.)
O

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.)
as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which he or she resides,
works, is a sfudent, or was convicted of a qualifying offense. (Check, if applicable.)

O The defendant shall participate in an approved program for domestic violence. (Check, if applicable.)

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the
Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions
on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without the permission of the court or probation officer;

2) the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer;

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;
4) the defendant shall support his or her dependents and meet other family responsibilities;

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other
acceptable reasons;

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment;

7)  the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician,

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted ofa
felony, unless granted permission to do so by the probation officer;

10) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view of the probation officer;

11) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer;

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court; and

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s criminal
record or personal history or characteristics and shall permit the probation officer to make such notifications and to confirm the
defendant’s compliance with such notification requirement.

14)  the defendant shall notify the court of any material change in the defendant's economic circumstances that might affect the
defendant's ability to pay restitution, fines, or special assessments.

113a
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DEFENDANT: Chico Jermell Carraway
CASE NUMBER: 1:14CR00167

ADDITIONAL SUPERVISED RELEASE TERMS

1. The defendant shall submit to one drug test within 15 days of commencing supervision and at least two periodic drug
tests thereafter for the use of a controlled substance;

2. The defendant shall cooperate in the collection of a DNA sample as directed by the probation officer uniess a sample
was collected during imprisonment;

3. The defendant shall provide the probation officer with access to any requested financial information; and
4. The defendant shall submit his or her person, property, house, residence, vehicle, papers, electronic communications or
data storage devices or media, or office, to a search conducted by the United States probation officer. Failure to submit to

a search may be grounds for revocation of release. The defendant shall warn any other occupants that the premises may
be subject to searches pursuant to this condition.

114a
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DEFENDANT: Chico Jermell Carraway
CASE NUMBER: 1:14CR00167
CRIMINAL MONETARY PENALTIES
The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.
Assessment Fine Restitution
TOTALS $ 200.00 $§ 0.00 $ 0.00
[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40 245C) will be entered

after such determination.
J The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximatel){j)ro ortioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 36648), all nonfederal victims must be paid
before the United States is paid.

Name of Pavee

T,otal’ Loss* sti ’tiokn Ordered P iorit 0

TOTALS $ 0.00 $ 0.00

Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

O The court determined that the defendant does not have the ability to pay interest and it is ordered that:
O the interest requirement is waived forthe [J fine [J restitution.

[ the interest requirement for the [0 fine [J restitution is modified as follows:

* Findings for the total amount of losses are req6uired under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.
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Sheet 6 — Schedule of Payments

Judgment — Page 7 of /
DEFENDANT: Chico Jermell Carraway
CASE NUMBER: 1:14CR00167
SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A 1 Lumpsum paymentof$ 200.00 due immediately, balance due
3 not later than , or
[0 inaccordance JC O D, [ E,or O F below; or
B [J Payment to begin immediately (may be combined with [ C, [OD,or [JF below); or
C [ Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
{e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or
D [J Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [0 Payment during the term of supervised release will commence within (e.g.. 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F [0 Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this Jjudgment imposes imprisonment, payment of criminal monetary Fenalties is due during
the period of imprisonment.” All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

[0 Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

00 The defendant shall pay the cost of prosecution.
[0 The defendant shall pay the following court cost(s):

00 The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1? assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs.
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PROCEEDINGS

THE COURT: Be seated, please. All right, we"re
assembled this morning in the case of United States versus
Chico Carraway. This is a sentencing as previously set by the
court. Let"s have counsel enter their appearances, starting
with counsel for the United States.

MR. BLOOM: Daryl Bloom on behalf of the United
States, Your Honor.

MR. FERRO: Chris Ferro on behalf of the defendant.

THE COURT: Good morning to you. We*ll note the
appearance of Mr. Carraway as well. Would you swear him in,
please, Liz?

(The defendant was sworn by the courtroom deputy.)

THE COURT: All right, Mr. Carraway, | want to ask you
first, have you had an opportunity to go over the presentence
report, and then there was an addendum to the presentence
report which reset your advisory guideline range, have you gone
over those documents with Mr. Ferro?

THE DEFENDANT: Yes.

THE COURT: You®"ve had an opportunity to discuss it
with him, is that correct?

THE DEFENDANT: Yes.

THE COURT: Mr. Ferro, you can confirm that, is that
correct?

MR. FERRO: That®"s correct, Your Honor.
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1 THE COURT: We will start with the always appropriate
2| starting point as mandated by the Third Circuit, which is the
3| advisory guideline range in this case. We will note that as
4| according to our directions Ms. Bard rendered a February 10,
09:48aM 5| 2017 addendum to the presentence report that indicated that the
6| advisory guideline imprisonment range on Count 1 is 100 to
7] 125 months, and then Count 2 it is noted, and that was changed
8| as a result of pretrial, or presentencing litigation, which the
9| government then and the defense is well aware of.
09: 48AM 10 And then Count 2 carries a mandatory minimum sixty
11| month term of imprisonment that the law requires be served
12| consecutively, as we know, to any sentence in Count 1. The
13| fine range is $10,000, to the extent it"s relevant, to
14| five million dollars. Do | have the advisory guidelines
09:48AM 15| correct from the government®s standpoint, Mr. Bloom?
16 MR. BLOOM: Yes, Your Honor.
17 THE COURT: And, Mr. Ferro, from the defense®s
18| standpoint are they correct?
19 MR. FERRO: Yes, Your Honor.
09: 48AM 20 THE COURT: All right. Again we have thoroughly
21| litigated a number of objections that interposed by the defense
22| in this case, and there have been several presentence rulings
23| by the court. It would appear to me that we have disposed of
24| all objections that the defense had. [Is that correct,

09: 49AmM 25| Mr. Ferro?
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MR. FERRO: Yes, Your Honor.

THE COURT: And any objections, 1 don"t see any,
don®t think there were any from the government. 1Is that
correct, Mr. Bloom?

MR. BLOOM:

THE COURT:

That"s correct, Your Honor.

And then there are no outstanding

departure motions either from the court"s standpoint. Is

that correct, Mr. Ferro?

MR. FERRO:
THE COURT:
MR. BLOOM:
THE COURT:
same stated advisory
note before we go to

and well represented

That"s correct, Your Honor.
Same question, Mr. Bloom.

That"s correct, Your Honor.

All right. So we remain unaltered at the

guideline range at this point. We will

Mr. Ferro that Mr. Ferro has extensively

the defendant in this matter, above and

beyond the call of duty in terms of looking at every possible

avenue to give Mr. Carraway some relief, a number of which he

successfully exercised on behalf of Mr. Carraway, and we have a

very comprehensive sentencing memorandum that was filed last

week, actually on April the 12th, that we have had an

opportunity to read that makes an argument for a variance among

other things and has attached to it several character letters

that have been collected on behalf of the defendant.

So with that 1 believe that I have a pretty good grip

on the defense®s position in this matter requesting a variance.

U.S. District Court, Middle District of PA
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But, Mr. Ferro, anything that you want to add or summarize at
this point? You“re certainly free to do so.

MR. FERRO: Thank you, Your Honor. May it please the
court, again the court is very familiar with this case based
upon pretrial litigation, based upon extensive post plea
litigation, and so 1 won"t certainly belabor the facts. 1
believe the court is familiar with the government®s evidence,
familiar with the defendant®s objections, and has ruled
favorably with respect to several of our arguments.

So we are sort in a position now where we are asking
for a variance from the guidelines for several specific
reasons. We agree that the sentencing guidelines in this case
are 100 to 125 months on Count 1, and a mandatory minimum five
years consecutive on the 924(c) case. And so the question
becomes how much is enough, and that®s obviously not a bright
line, it"s a difficult determination, but it"s our assertion
that the guidelines in this case are simply a starting point
simply start too far, too high, and that the court can impose a
sentence which would be respected outside of this courtroom for
the conduct committed by Mr. Carraway.

It would certainly give Mr. Carraway time to think
about his actions and to rehabilitate himself, but a sentence
significantly below the guidelines would also give him the
ability not just to be punished, but to have a glimmer of hope

of returning to his family and returning to his daughter and
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1| giving him a second shot.

2 Mr. Carraway is a young man. He is 37 years old. He

3| has a young daughter who is seven. So the court has the

4| ability to with 1ts sentence today to again punish

09:52am 5| significantly, but also allow Mr. Carraway the ability to

6| emerge from prison while still young, still healthy, and most

7| importantly to emerge from prison to still have an effect, a

8| positive one, on his daughter and be part of her life.

9 I know from talking to Mr. Carraway, you know,

09:52aM 10| there®"s a sea change that has occurred in the life, and his
11| criminal history was largely committed before he had a child,
12| or certainly when his child was not a part of his life, and 1
13| think being incarcerated over these past several years while
14| we"re awailting today®s date has given him the ability to

09:53AM 15| determine what he wants in life, and 1t"s not to deal drugs,
16| it"s not to commit crime, it"s to somehow, some way be a part
17| of this girl®s life, and I think that a sentence of,
18| significantly below the suggested guideline range would allow
19| him to do that.

09: 53AM 20 By way of the offense conduct, Your Honor, the
21| government has certainly presented a case in which Mr. Carraway
22| was a significant drug trafficker in the York area. 1In my
23| estimation, and I think iIt"s somewhat supported by the court®s
24| ruling as it relates to the objections, is that the legs have

09:53AM 25| been cut out of that argument to some degree, and what I think
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we"re left with that we can feel very strongly about with
little contradiction is that Mr. Carraway engaged in small
sales of heroin on three occasions in a controlled fashion,

and he engaged in a small sale of crack cocaine in a controlled
fashion.

We don"t dispute that that is not it, and there®s no
argument to say that well, you caught him the only four times
he ever dealt drugs. Mr. Carraway acknowledged by his plea
that he was engaged that type of behavior. But the assertion
that he was a kingpin, the assertion that he was making large
amounts of money, the assertion that he was involved in
kilograms of whatever substance, has simply just not been
supported by any credible evidence.

So 1 think you come down to on the scale of what you
deal with, Your Honor, on a daily basis in federal court, if
we"re looking at a one to ten that shades towards the very
garden variety to almost arguably a de minimus type of drug
trafficking offense which is usually dealt with in the state
court.

We acknowledge we"re here, we acknowledge we"re
appropriately here, but 1 think there®s an ability to say that
this is not the type of case that the government proffered
initially and that there"s room here to say that the sentencing
guidelines, although a good starting point, are not necessary

to achieve justice in this case. As the court sees, there are
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multiple members of my client®s family here, too many to count,
over a dozen. Many letters of support have been provided to
the court by certain members. 1 think their show here is
significant. It tells the court that once Mr. Carraway emerges
not only with his focus on his daughter, he has tons of support
out iIn the community, tons of people who care about him and
love him, and that obviously is a significant benefit towards
lack of recidivism.

When you emerge from prison and have nobody or go
into prison and have nobody it"s a lonely place. He has a lot
of people here, a lot of people who care about him, and 1
submit to the court that that"s not just blood and that"s
because he"s a good person and he"s a caring family member, a
caring brother, a caring son, a caring cousin, and so that"s
why all those people have trekked here, most, Your Honor, at
least from four hours away to be here and to support him today
before the court.

We understand that a sentence of incarceration will
be necessary. We"re asking the court to recommend to the
Bureau of Prisons that my client be incarcerated as close as
possible to the Bronx, New York so he can be near these people
and his daughter, and we"re asking the court, as we did in our
sentencing memorandum, to impose a sentence of four years on
Count 1, with the mandatory minimum consecutive sentence of

five years on Count 2. That will be a total term of
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incarceration of nine years, which we acknowledge is well below
the suggested guideline range, but is still a tremendous amount
of incarceration and certainly enough time for Mr. Carraway to
be significantly punished, but also rehabilitated, and the
ability again to return to his community while still iIn his
late forties and while his daughter is still in her teenage
years.

THE COURT: All right. Thank you, Mr. Ferro.
Appreciate it. Mr. Carraway, what do you have to say?

THE DEFENDANT: 1 truly apologize to the community
that 1 have indulged in illegal activities, to the families
that 1 have destroyed. 1"m ashameful as a parent, as a son, as
a citizen, but sitting under the word has taught me to not
indulge in things that are going to take me from my family,
from my friends, and from all them that love me, everybody that
that 1 have done good for. |1 just ask Your Honor to have
leniency on me and to know that 1"m a changed man here today
sitting in front of you. That"s it.

THE COURT: All right. Thank you, Mr. Carraway.

Mr. Bloom?

MR. BLOOM: Your Honor, everyone"s a changed man when
they come before the court and they"re getting sentenced.
That"s not what the evidence bears in this case. First I want
to address Mr. Ferro®s indication that this is not a federal

case. | have to respectfully disagree. This case involved
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10

substantial quantities of drugs, and 1 know the court had
determined drug weights substantially less than what the
government believes they are, but nonetheless 1 would note just
one of the individuals, Jennifer Keller, who had in a body
cavity who was bringing drugs back, she had no reason to lie.
There were no charges, there was nothing, her case was
completely finished at that time, she attributed the drugs to
the defendant.

I would note that another of the individuals who were
obtaining, who admittedly are drug dealers, those individuals
were also obtaining drugs from the defendant. So this isn"t
just somebody who®s selling small quantities of controlled
substances. We have the most dangerous, in fact in this case
we have the most dangerous of factors. We have someone who"s
distributing large quantities of drugs, and maybe in small
amounts, but nonetheless large quantities.

We know that because we can even see the drugs that
were found and recovered during the search warrant. So we have
that with the combination of the guns, the most dangerous of
combinations. In fact, the defendant was really, he was a
pharmacist of drugs. He had heroin. He had crack cocaine. He
had cocaine hydrochloride. He had oxycodone. He had
marijuana. Literally a little bit of everything.

I would note that as it relates to the guidelines,

and if you look at the guidelines, the range for that
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11

particular offense level, the 26, goes from 400 to 700. He is
well above half of that, so there®"s no reason that that should
be varied from there. |In fact, he was almost 600 kilograms of
marijuana or marijuana equivalency. So that®"s another reason
that the government would suggest that he should be sentenced
at the high end of that.

I would note that the defendant has not really worked
consistently since 2010. 1 know there were a couple of times
he was iIn prison, which I"1l address iIn just a moment, but I
would note that the defendant preyed on other®s weaknesses. We
have seen and this court has seen a number of individuals who
come In here and that are selling drugs to support their heroin
addiction, their cocaine addiction, their crack addiction.

The defendant doesn®t have that. His was based upon
solely greed. He"s a marijuana, and based upon the presentence
report he®"s a marijuana user. So the heroin, the crack, the
cocaine, the oxycodone, these are all drugs that he"s preying
on other people®s weaknesses, preying on that weakness, which
is the weakness of addiction. 1 would suggest to the court iIn
fact the recommended by the defense as to a sentence would be
providing disparate treatment from everybody that were
similarly situated from the defendant.

I would note that his criminal history also reflects
someone who should have a significant sentence in this

particular case. This is someone who there are seven
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convictions that he has that are not even pointed. He was
borderline and ultimately determined not to be a career
offender. He"s had other weapons convictions that date back to
the age of 19. 1It"s not his first delivery conviction. And
even look at the example what he®"s done after he®s released and

he®"s been, has had his parole revoked.

On all those factors, Your Honor, and 1 would note,
and I*m not going to -- 1 don"t really want to address the drug
weights. The court made a decision on that and the court made

a decision on role iIn the offense, but if the court can
consider those factors for 3553(a), 1 would note that the court
was very conservative in determining the drug weights and the
court was very conservative in not giving him any adjustment
for role in the offense specifically as it relates to the
cocaine that was being brought back from New York.

We know he was getting it from there. We also know
that he was in the vehicle with three other females bringing
drugs back. We know that he was doing others. 1 think there
were ten individuals that were in some way involved with the
defendant and the trafficking of controlled substance. And
therefore on all those factors the United States would actually
ask Your Honor to find that the defendant actually should be
sentenced at the top of the guideline range of 125 months based
upon all those factors.

THE COURT: Thank you, Mr. Bloom. Having heard from
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counsel, having viewed the submissions of the parties, having
been utterly familiar with this case for quite some time, as |
alluded to earlier, let me state as follows as we pass sentence
on Mr. Carraway. First of all, we"ll note importantly that we
consider, as we must, the guidelines to be advisory to us.

We have considered this case and we will sentence
with a view towards examining it through the lens containing
all seven factors under Section 3553(a). | want to note areas
that 1 think are particularly pertinent that speak to these
factors and are 1 think responsive to and touch on the areas
that both counsel have raised.

As to the first factor, the nature and circumstances
of the offense and the history and characteristics of
Mr. Carraway, 1 will note that this offense, as we know, 1Is
the, involves the distribution and possession with intent to
distribute a significant amount of cocaine hydrochloride and
heroin.

Moreover, as Mr. Bloom just noted, there®s a firearm
involved in this case, and that is a very troubling combination
and there"s no question that what 1 have before me is
unfortunately for you, Mr. Carraway, you®re an armed drug
dealer. You have a significant criminal history. There is at
least one instance of delivery of cocaine.

What"s troublesome about your criminal history is

that it shows a disrespect for the law, a consistent
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disrespect. As Mr. Ferro said, you®"re not of advanced age, but
you®"re old enough to know better and you just keep coming back
to the well. 1t"s also important to note that you escaped
being a career offender, as the expression goes, by the skin of
your teeth through good work by Mr. Ferro to aggressively
litigate a drug weight. |1 know it"s an area that the
government is not particularly happy with, but 1 erred on the
side of caution in determining drug weights.

So break after break, erring on the side of caution
have gone your way up to this point. Your exposure at the
beginning of this case was iIn excess of thirty years as this
thing scored out, and so you find yourself, you®re in a
significantly lower advisory guideline range because of frankly
the court erring on the side of caution, as | said, in a way
that 1 know the government is not particularly thrilled about,
but we do what we have to do in these cases.

That said, I"m not blind to the facts and
circumstances that are before me. This is not my first case
involving an armed drug dealer, and I°ve attributed to you what
I believe that 1 can, but 1t"s clear to me that for an
extensive period of time you were a drug dealer. You show no
consistency in full employment, as Mr. Bloom said, and that"s
troubling to me.

You haven®t been legit for a long time. Now, you

come before me saying you"re a changed man, and again Mr. Ferro
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has done an excellent job for you, but Mr. Bloom has the better
argument. Everybody has conversions when they go in front of a
judge to be sentenced. 1"m not so sure about you, Mr. Carraway.
I don"t know, I don®"t know if you®"re where you need to be or
not. You®"re going to have some time to work on that.

An extended period of incarceration Is necessary in
this case. The guidelines do mean something, and in this case
we find ourselves in an area that I think is just and fair
under the circumstances. 1 think a deterrent aspect of this is
worth noting because we have an epidemic across the country,
and it"s particularly true in the Middle District of
Pennsylvania, not just cocaine, but heroin, which is a scourge
and i1t"s killing people day after day after day, and you tell
me that you"re sorry for this, for the poison that you spread
across the countryside, but it"s a little late now, and we
don®t know the damage it did.

We don"t, we can take a guess, but that would be
impermissible under the circumstances, but we just do know that
it is a public health hazard right now, and that®s why the laws
mean something as they relate to particularly heroin
distribution. 1 don"t think that you were -- 1 agree with
Mr. Ferro that you weren®t the kingpin of the operation, but I
think you were in up to your eyeballs, and I think that you had
a substantial part in what took place day after day and I have

no question that you®d still be out there doing this if you
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hadn®t been caught, you won"t give it up, the money was too
good under the circumstances.

I have to sentence, as | look at the sixth factor, in
a way that is consistent with not creating disparities, and
while Mr. Ferro makes a very eloquent argument on your behalf,
the fact of the matter is to reach down to the place that he"s
advocating for me to go is to create an enormous sentencing
disparity that 1 cannot and will not do in this case.

So that"s just not possible without filing the sixth
factor under 3553(a). It"s too bad that it"s come to this
because 1 think that there were, 1 think that you have family
needs and 1 think that you have attributes that could have
directed you better, but for whatever reason you just kept
coming back to the same behavior time after time.

So the upshot is that you bought yourself a far
longer sentence than you would have liked. Finally, as I have
said very frequently, you found yourself in state court
repeatedly, but you didn"t find yourself in federal court.
Federal court, as Mr. Ferro knows and Mr. Bloom knows, this is
the big leagues of the criminal law, and you get hit in federal
court and i1t"s a whole different situation than what happens iIn
state court, and you kept, you kept at it time after time after
time until you finally got on the radar of the feds, and that"s
why you®re here.

This is not an inappropriate prosecution. You put
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yourself on the radar of the federal government, and this is
what happens. Pursuant to the Sentencing Reform Act of 1984
it"s the judgment of the court that the defendant Chico Jermell
Carraway is hereby committed to the custody of the Bureau of
Prisons to be imprisoned for a term of 160 months. The
sentence consists of 100 months on Count 1 and 60 months on
Count 2, to be served consecutively. 1 will recommend --

Mr. Bloom, you have no objection to a place of iIncarceration
close to the Bronx, do you?

MR. BLOOM: 1 do not, Your Honor.

THE COURT: I will recommend that the defendant be
lodged in a federal institution that is close to New York City,
understanding that ultimately the final decision is with the
Tederal Bureau of Prisons. 1 find that the defendant does not
have the ability to pay a fine. However, 1 will order that the
special assessment in the amount of $100 is payable immediately
to the clerk of this court, that"s on each count, for a total
of $200.

Upon release from imprisonment the defendant will be
placed on supervised release for a term of four years on each
count, to be served concurrently. Within 72 hours of his
release the defendant shall report in person to the probation
office in the district to which he is released. While on
supervised release Mr. Carraway shall not commit any federal,

state, or local crimes, he"ll not possess a dangerous weapon,
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1| and he"l1l comply with the standard conditions that have been
2| adopted by this court and the following additional conditions.
3 First, he"ll submit to one drug test within fifteen
4| days of commencing supervision and at least two periodic drug
10:11AM 5| tests thereafter for use of a controlled substance. Second,
6| he* 1l cooperate in the collection of a DNA sample as directed
7| by the probation officer, unless a sample was collected during
8| imprisonment. Third, he"ll provide the probation officer with
9| access to any requested financial information. Fourth, he"ll
10:11AM 10| submit his or her person, property, house, resident, vehicle,

11| papers, electronic communications, or data storage devices, or

12| media, or office to a search conducted by the United States

13| probation officer.

14 Failure to submit to a search may be grounds for
10:11Am 15| revocation of release. The defendant shall warn other

16| occupants of the premises that 1t may be subject to searches

17| pursuant to this condition. Mr. Carraway, In your plea

18| agreement you waived your right to appeal your conviction and

19| sentence to the United States Court of Appeals. You may still
10: 12aM 20| have the right to appeal in the rare case where enforcing the

21| waiver would result in a miscarriage of justice.

22 Any such appeal has to be filed in court within

23| fourteen days. |If you decide to appeal and you can"t pay the

24| cost you may apply to appeal in forma pauperis, which means

10: 12am 25| that, 1f approved, counsel will be appointed for you and you
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request di

remaining

Thank you.

will not be required to pay any costs. Anything further from

the government, Mr. Bloom?

MR. BLOOM: Your Honor, the United States would
smissal of the remaining counts.
THE COURT: All right. Without objection the

counts are, or count is dismissed. Anything further

from the defense?

MR. FERRO: No, Your Honor.

THE COURT: All right. That concludes this sentencing.

(Hearing concluded at 10:12 a.m.)
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : No. 1:14-CR-167
VS. : (Electronically Filed)
CHICO JERMELL CARRAWAY : (Judge JONES)

DEFENDANT'S SENTENCING MEMORANDUM
ADDRESSING 3353(a) FACTORS

AND NOW, to wit, this 11™ day of April, 2017, comes the Defendant, Chico
Carraway, by and through her counsel, Christopher A. Ferro, Esquire, of The Law Office
of Christopher A. Ferro, LLC, respectfully files this Sentencing Memorandum:

As the court knows, its overarching mandate is to impose the minimum sentence

sufficient to serve the purposes of sentencing. Kimbrough v. United States, 128 S.Ct.

558, 570 (2007). Despite any assertion to the contrary, Chico Carraway’s history and
characteristics, and the context of the offense, show that a below-guideline sentence
will more than fulfill the purposes of sentencing.

l. Background

The Defendant, Chico Carraway, (hereinafter “Defendant”) plead guilty to Counts
1 and 2 of the Indictment in the above matter pursuant to a written plea agreement with
the Government. Following Defendant’s plea, a Presentence Report was prepared and
distributed by the United States Probation Department. The Defendant, by and through

counsel, lodged several objections to the contents of the Presentence Report. These
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objections, including, but not limited to the Defendant’s designation as a career offender
and various enhancements under the United States sentencing guidelines.

On January 25, 2017, after a hearing and argument on the aforementioned
objections, this Honorable Court issued an Order addressing the Defendant’s
objections. On January 31, 2017, the Court issued a corrected Order addressing the
drug weights applicable to the Defendant. Finally, on February 10, 2017, the United
States Probation Department, pursuant to this Honorable Court’s direction, issued
amended guideline calculations based upon the Court’s finding.

The Defendant believes, and therefore avers, that a sentence below the revised
advisory guideline range is appropriate and applicable based upon various sentencing
factors under 18 U.S.C. Section 3553(a).

[l Applicable Law of Sentencing

After United States v. Booker, 543 US 220 (2005), sentencing courts must (1)

properly calculate the guideline range; (2) rule on any departure motions made under
the guidelines; and (3) exercise their discretion by choosing a sentence in light of all
relevant section 3553(a) sentencing factors, regardless of whether the chosen sentence

varies from the sentence calculated under the guidelines. United States v. Gunter, 462

F.3d 237, 247 (3" Circuit 2006) and United States v. Cooper, 437 F.3d, 324 (3" Circuit

2006).
The guidelines are no more than a “starting point in the initial benchmark” for the

sentence. Gall v. United States, 128 S.Ct. 586, 596 (2007). After calculating the

guidelines, the court must consider all pertinent factors set forth in Section 3553(a), with

no special weight afforded the guidelines or any other factor. Id. at 596. As noted
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above, the court’s overarching mandate is to impose a sentence “sufficient, but not
greater than necessary” to accomplish the four purposes of sentencing (retribution,
deterrents, incapacitation, and rehabilitation). Kimbrough, 128 S.Ct. at 570. In
determining the sentence sufficient to accomplish the purposes of sentencing, the court
must consider several factors which include, but are not limited to, the following:
e the nature and circumstances of the offense and the history and characteristics
of the defendant;
e the kind of sentences available;
e the guidelines and policy statements issued by the Sentencing Commission,
including the advisory guideline range;

e the need to avoid unwarranted sentencing disparity; and

the need to provide restitution where applicable.
18 U.S.C. §3553(a)(1)

The United States Supreme Court has made it clear that sentencing courts are
free to simply disagree with the guidelines’ recommended sentence in any particular
case, and may impose a different sentence based on a contrary view of what is
appropriate under Section 3553(a). Rita, 127 S.Ct. at 2466.

[l 3553(a) Factors

A. The Offense Conduct and Carraway’s related personal
background.

1. The Offense Conduct
From October 7, 2013 through July 2, 2014, the Defendant made several small

controlled sales of heroin and crack cocaine.
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On December 11, 2013, a search warrant was executed at 147 West
Philadelphia Street, in York, Pennsylvania. At the time the warrant was served, several
individuals were located at the residence. The Defendant, upon being summoned to the
location by one of the co-defendants, arrived shortly thereafter. A 380 caliber semi-
automatic pistol was located in a bedroom area of the location, which also contained
several of the Defendant’s personal belongings.

The Government initially asserted that the Defendant was a large scale drug
trafficker, but relied heavily on historical information provided by unreliable, and
significantly impaired witnesses. Although the Defendant acknowledges selling small
amounts of heroin and crack cocaine, he was not a leader or organizer or a drug ring
and made little, if any, money for his efforts.

The controlled sales (October 7, 2013 - 1.9 grams; November 13, 2013 - 1.81
grams; December 9, 2013 - 5.4 grams; and July 2, 2014 - 1.15 grams - crack cocaine)
were the only credible evidence of the Defendant’s drug trafficking. The majority of the
offense conduct attributed to the Defendant in the Presentence Report has been proven
to be false, or at least, unsupported by credible evidence. While the Defendant
acknowledges selling a dangerous drug in the community and accepts responsibility
related thereto, his offenses are of a garden variety nature as it relates to the
unfortunate situation. With respect to drug sales that affect interstate commerce, the
Defendant’s actions, while heinous and criminal, are de minimis, when viewed

comparatively to other large scale drug traffickers.
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2. Carraway’s personal background.

The Defendant is a 37 year old single man. The Defendant was born and raised
in Bronx, New York. The Defendant has seven maternal half-siblings and six paternal
half-siblings. Most of the Defendant’s family still resides in New York.

The Defendant was raised in a low income family. Although poor, the Defendant
had a good relationship with both his parents (who were never married) and most of his
half-siblings.

The Defendant was married for approximately six years before divorcing in 2010.
The Defendant is the father of a daughter, age 7. He maintains regular contact with his
daughter. Recent incarceration has fueled the Defendant’s desire to be a better father
and play an instrumental role in her life moving forward.

The Defendant received a secondary school diploma in 2009 and was enrolled
for over a year at Monroe Community College in Bronx, New York. He also briefly
attended Harrisburg Area Community College in the summer months of 2014.

The Defendant has used marijuana on a daily basis from age 13 to the day of his
arrest. The only time the Defendant has resisted the urge to use marijuana was during
terms of incarceration. The Defendant briefly entered into treatment programs in both
2001 and 2006. It is clear that marijuana addiction played a slight role with the
Defendant’s current offense. He is willing to engage in treatment while incarcerated and
believes drug abstinence will play a significant role in ending future criminal behavior.

Several letters have been written to the Court on behalf of the Defendant. The
letters are attached hereto and marked collectively as Exhibit “A”. The letters, written by

Defendant’s friends and family members describe a good son who has made some
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isolated bad decisions. The letters describe a person of compassion and significant
potential.

Cheryl Thompson, a friend of the Defendant’s for over 20 years, describes him
as “intelligent, compassionate, reliable, responsible, empathetic, and humble.” In
imploring leniency from the Court, Ms. Thompson also believes the Defendant has
become “more grounded and focused on restructuring his life in order to become a
model citizen and a positive representation for his child, as well as the citizens in our
community.”

The Defendant, upon release from incarceration plans to return to New York to
live with his relatives. His main focus, which will guide his rehabilitative efforts during
incarceration, is finding a way to support his child and earn an honest living. In
connection with the foregoing, the Defendant intends to take advantage of educational
opportunities in the Federal system. After release, he hopes to obtain a degree in
business management. The Defendant, by and through his experiences in the criminal
justice system and life on the street, believes he can positively contribute to the youth in
his community by describing to them how drugs and environmental issues helped
contribute to his negative decisions.

B. Guideline Range, Available Sentences, and the Need to
Avoid Sentencing Disparity.

Following all rulings by this Honorable Court on objections, the Defendant’s
sentencing guidelines on Count 1, based on the Defendant’s criminal history category of
VI and an offense level of 24 is 100-125 months. On Count 2, the guidelines, pursuant
to 18 U.S.C. Section 924(c) is a mandatory minimum term of 5 years to run consecutive

to Court 1.

142a



Case 1:14-cr-00167-JEJ Document 107 Filed 04/12/17 Page 7 of 8

A sentence below the guideline range is certainly available to this Court. The
harsh mandatory minimum sentence applicable to Count 2 ensures a significant period
of incarceration. Mercy and mitigation on Count 1 is appropriate and reasonable. Any
period of incarceration beyond five years will provide adequate time for rehabilitation

and most assuredly represent a significant punishment for low level drug dealing.

V. Conclusion

For all the foregoing reasons, the defense submits that the minimally sufficient
sentence, to satisfy all of the goals of sentencing, would be, on Count 1, a period of four
years of confinement with the statutorily mandated consecutive term on five years

incarceration on Count 2.

Respectfully Submitted,

THE LAW OFFICE OF
CHRISTOPHER A. FERRO, LLC

By:_/s/ Christopher A. Ferro
Christopher A. Ferro, Esquire

ID No. PA 85057

160 East Market Street, York, PA 17401
Phone: (717) 668-8159

Fax: (717) 668-8388
Chris@FerroLawFirm.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : No. 1:14-CR-167
VS. : (Electronically Filed)
CHICO JERMELL CARRAWAY : (Judge JONES)

CERTIFICATE OF SERVICE

I, Christopher A. Ferro, Esquire, of The Law Office of Christopher A. Ferro, LLC,
hereby certify that on April 12, 2017, a copy of the Defendant's Sentencing
Memorandum, was served by electronic service upon the following attorney and/or

individuals of record:

Daryl F. Bloom
Daryl.Bloom@usdoj.gov

Respectfully Submitted,
THE LAW OFFICE OF
CHRISTOPHER A. FERRO, LLC

By:__/s/ Christopher A. Ferro
Christopher A. Ferro, Esquire

ID No. PA 85057

160 East Market Street, York, PA 17401
Phone: (717) 668-8159

Fax: (717) 668-8388
Chris@FerroLawFirm.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA
HARRISBURG DIVISION

UNITED STATES OF AMERICA, ) CASE NO.
Plaintiff ) 1:14-CR-00167-01-JEJ
VS. )
CHICO CARRAWAY, )
Defendant )
)

TRANSCRIPT OF CHANGE OF PLEA HEARING
BEFORE THE HONORABLE JOHN E. JONES, 111
UNITED STATES DISTRICT JUDGE
16 NOVEMBER 2015 - 9:49 A.M.

APPEARANCES :
For the Government:

Daryl Ford Bloom, Esqg., AUSA
U.S. Attorney~s Office
Federal Building, 2nd Floor
228 Walnut Street
Harrisburg, PA 17108

(717) 221-4482

For the Defendant:

Christopher A. Ferro, Esq.

The Law Offices of Christopher A. Ferro, L.L.C.
160 East Market Street

York, PA 17401

(717) 668-8159

Court Reporter:

Wesley J. Armstrong, RMR

Official Court Reporter

U.S. Courthouse & Federal Building
228 Walnut Street

Harrisburg, PA 17101

(717) 542-5569

Proceedings recorded by machine shorthand; transcript
produced by computer aided transcription.

U.S. District Court, Middle District of PA
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PROCEEDINGS

THE COURT: Be seated, please. All right, we"re
assembled in the matter of United States versus Chico Carraway.
This case was called for trial this morning. The court was
notified by counsel that at the eleventh hour there were
discussions between Mr. Carraway and the government that
resulted in a plea agreement. We were presented with a plea
agreement and it has been represented to the court that both
the government and Mr. Carraway have executed the plea
agreement. We"ll note the appearances of Daryl Bloom,
assistant United States attorney, on behalf of the government,
and Christopher Ferro, Esquire on behalf of the defendant

Mr. Carraway. Would you swear in Mr. Carraway, please, Li1z?

(The defendant was sworn by the courtroom deputy.)
EXAMINATION BY THE COURT:
Q- Mr. Carraway, you were scheduled to go to trial this
morning. I1"m now advised that you desire to enter a plea
pursuant to a plea agreement that 1°ve been presented with.

Is that correct, sir?

A. Yes, sir.

Q- All right. Now, let me give you some preliminary
instructions. We"re going to go through a number of questions
and answers this morning so that I can satisfy myself that you

understand the rights that you give up when you enter a plea of

guilty. 1 want you to listen carefully to me. |If you don"t

U.S. District Court, Middle District of PA 1463
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understand any of the questions that I"ve put to you, then I™m
going to rely on you to tell me that and 1711 restate them or
rephrase them.

IT you want to conference with Mr. Ferro at any time
privately during these proceedings you should signal me and
we" Il take a break so that you can do that. In addition to
that it"s important that you tell the truth in answer to all my
questions. |If you don®"t do that and it"s determined that you
haven®t, you can expose yourself to additional charges for
making false statements or for perjury. Do you understand all
these preliminary instructions?

A Yes, sir.

Q- All right. Can you read, write, and speak in English?

A Yes, sir.
Q- How old are you?
A. Thirty-six.

Q- How far did you go in school?
A. I attended college.
Q- All right. You didn"t graduate from college but have some

college?

A. Credit, yes, sir.

Q- Some credit, all right. And have you ever been treated
for a drug or alcohol problem or for any kind of mental

illness?

A. No, sir.

U.S. District Court, Middle District of PA 147a
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1] Q. Are you taking any prescription medication today?
2] A. No, sir.
3| Q.- Have you consumed any drugs or alcohol in the last

4| twenty-four hours?

09:52aM 5] A. No, sir.
6| Q- Do you understand why you“re here today?
71 A. Yes, sir.
8| Q.- Now, Mr. Ferro has represented you iIn this matter. Are

9| you satisfied with his representation?
09:52AM 10| A. Yes, sir.
11| Q. And have you had enough time to discuss all of these
12| charges with Mr. Ferro, including your determination to plead
13| guilty today?
14| A. Yes, sir.
09: 52AM 15 THE COURT: And, Mr. Ferro, you waive a formal reading
16| of the indictment?
17 MR. FERRO: 1 do, Your Honor.
18 BY THE COURT:
19| Q. All right. Now, you know, Mr. Carraway, 1 believe, but 1
09:52aM 20| want to confirm this, that you have a right to a trial by a
21| jury in this matter. You"re aware of that?
22| A. Yes, sir.
23| Q. You understand that if 1 accept your plea today there
24| won"t be a trial?

09: 52aM 25] A. Yes, sir.
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Q- And you will have given up that constitutional right, do
you understand that?

A Yes, sir.

Q- I want to explain to you, and again I"m sure that you know

this, but 1 want to make absolutely certain of it, what would
have taken place had the case proceeded to trial today, you
would have selected a jury through Mr. Ferro®s assistance.
That jury would consist of twelve people. You would be
innocent until proven guilty.

To prove you guilty the government would have the
burden of proving each and every element of the crimes with
which you®re charged beyond a reasonable doubt. The government
would have to do that to the satisfaction of a unanimous jury.
That is, all twelve jurors would have to agree to establish
your guilt.

The government would, or to attempt to establish your
guilt the government would present witnesses. You"d have the
right in turn to cross examine those witnesses after the
government proceeded with direct examination. 1In addition to
that the government would have other evidence that it could and
would present, documentary evidence and other things. You would
have the right following that to present your own case,
including your own testimony should you choose if you had
chosen to do that.

However, you couldn"t be compelled to testify or to
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present a case, and if you opted not to do that that fact could
not be used against you at the time of trial. You®d have the
right to have me decide any pretrial motions before the trial
would commence, and iIn addition to that you would have the
right to present any legal or factual defenses at the time of

trial that you felt that you wanted to assert. But again to

repeat, if 1 accept your plea of guilty today there will be no
trial in this case and you will have given up that right. Is
it your desire to do that?

A. Yes, sir.

Q- There 1s a written plea agreement iIn this case, and It"s
been represented to the court that you have agreed to it.

And did you go over that plea agreement today with your lawyer

before this proceeding?

A. Yes, sir.
Q- The plea agreement has affixed to it 1 believe, I don"t
have a signed copy but I think counsel has a signed copy, did

you sign it on page 23? Mr. Ferro is showing you the signature
page. Is that your signature?

A. Yes, sir.

Q- And are you telling me that you®re in agreement with all

thirty-two paragraphs?

A. Yes, sir.
Q- Did Mr. Ferro explain the legal ramifications of this
agreement before you signed it?
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A. Yes, sir.
Q- Did he answer any questions that you had about the legal
ramifications of i1t?

A. Yes, sir.

THE COURT: All right. Mr. Bloom, if you would
summarize the plea agreement for the court, please?

MR. BLOOM: Certainly, Your Honor. Count 1 of the
indictment provides that the defendant agrees to plead guilty
to Counts 1 and 2 of the indictment, Count 1 charging a
violation of Title 21 United States Code, Section 841(a)(1),
which is the distribution and possession with intent to
distribute in excess of 28 grams of cocaine base, also known as
crack, In excess of 100 grams of heroin, In excess of 500 grams
of cocaine hydrochloride, also referred to as powder.

The maximum penalty for Count 1 is forty years
imprisonment, a five million dollar fine, a term of supervised
release, as well as a special assessment in the amount of $100.
Paragraph 1 also provides that the defendant agrees to plead
guilty to Count 2 of the indictment, which charges a violation
of Title 18, United States Code, Section 924(c), which is
possession of a firearm in furtherance of a drug trafficking
crime. Both Counts 1 and 2 carry a mandatory period of
imprisonment of five years each.

Count 4, or paragraph 4 of the plea agreement

provides that the maximum penalty possible then would be life
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imprisonment, a $5,250,000 fine, a term of supervised release,
as well as a special assessment in the amount of $100. |If 1
neglected to note, Count 2 carries a period of imprisonment of
no less than five, and up to life imprisonment, and a $250,000
fine, a term of supervised release, as well as a special
assessment in the amount of $100.

Paragraph 2 provides a two-level reduction in offense
level for acceptance of responsibility provided that the
defendant accept responsibility as contemplated by the
sentencing guidelines. Paragraph 13 provides that the United
States will make an appropriate sentencing recommendation at
the time of sentencing based on the nature and circumstances of
the offense.

Paragraph 15 of the plea agreement provides for a
destruction order wherein the defendant agrees to the
destruction of any items seized during the course of
investigation. That would be with or without a court order.
Paragraph 21 of the plea agreement provides that the court is
not a party to the plea agreement and is therefore free to
impose any sentence up to the maximum sentence under the
statute.

Paragraph 26 provides for a limited appellate waiver
wherein the defendant waivers appeal, but reserves the right to
appeal any calculation in excess of the mandatory discharged in

the indictment that are found by the court. And, as indicated
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just a few moments ago, page 23 of the plea agreement, which
bears the defendant®s signature, above that signature it
indicates that the defendant has read the agreement, that the
defendant has reviewed the agreement with counsel, that he
understands the terms of the agreement, and that he voluntarily
agrees to those terms.

And one other thing if I neglected to mention, that
Count 2 of the plea agreement provides for a five year
mandatory term that"s consecutive to the underlying offense.
Those are the essential terms of the plea agreement, Your
Honor .

THE COURT: All right. 1 thought that that was the

case, that i1t"s consecutive under the terms of the Count 2.

BY THE COURT:
Q- Mr. Carraway, did Mr. Bloom accurately summarize the plea
agreement that you signed?

A. Yes, sSir.
Q. And other than the terms and conditions that are in the
plea agreement did anyone promise or offer you anything else to

get you to plead guilty this morning?

A No, sir.
Q- Did anybody make any threats or use force or violence
against you or any member of your family or any other person

that caused you to either come here today to plead guilty or to

sign the plea agreement?

U.S. District Court, Middle District of PA 153a




09:59AM 5

9

09:59AM 10

11

12

13

14

09:59AM 15

16

17

18

19

09: 59AM 20

21

22

23

24

10: 00AM 25

Case 1:14-cr-00167-JEJ Document 117 Filed 07/05/17 Page 10 of 21

10

A. No, sir.

Q- Are you a citizen of the United States?

A. Yes, sir.

Q- Now, within the plea agreement, as Mr. Bloom carefully

read, there are certain maximum penalties that you"re exposed
to, and in addition to that there are minimum penalties of five
years each on Counts 1 and 2 that have to be served
consecutively. Do you understand all that?

A. Yes, sir.

Q- And do you understand that 1 can sentence you up to the
maximum penalties provided by law? It doesn®"t mean that I
will, but I can, and even iIf you"re dissatisfied with the
sentence it won"t give you the right to withdraw your plea of
guilty. Do you fully understand that?

A. Yes, sir.

Q- Do you understand that there®s no parole under the federal
system, and that means that you have to serve all of any term
of imprisonment that I sentence you to, less any good time that
you earn when you®re in prison?

A Yes, sir.

Q- And do you understand also that if | sentence you to a
term of imprisonment, there will be a term of supervised
release after you get out of prison, and that if you"re on
supervised release on my order and you violate that order, 1

could put you back in prison. Do you understand that?
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A. Yes, sir.

Q- Have you discussed with Mr. Ferro that there are certain
advisory sentencing guidelines that 1 have to consider when 1
sentence you?

A. Yes, sir.

Q- And do you understand that what we"re going to do is have
a presentence report prepared by the assigned probation officer
in this case. The probation officer will, among other things,
determine what he or she believes the advisory sentencing
guideline range to be. You will have the right to object if
you believe that the probation officer has stated that
incorrectly from your standpoint after you have consulted with
Mr. Ferro.

You®ll also have the right to object to any other
material portion of the presentence report, and that will then
trigger a situation where 1°11 have to make the call as to what
your guidelines are or any other, resolve any other objections,
but here®s what you need to understand. If you don"t agree with
anything that 1 have done in resolving any of your objections,
that disagreement won"t give you the right to withdraw your
plea of guilty. Do you fully understand that?

A Yes, sir.
Q- And in addition to that under the sentencing guidelines
you“"re going to be able to ask me to vary out of the advisory

guidelines once we find them and also to depart under certain

U.S. District Court, Middle District of PA 155a



10: 01AM

10: 02AM

10: 02AM

10: 02AM

10: 02AM

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:14-cr-00167-JEJ Document 117 Filed 07/05/17 Page 12 of 21

12

circumstances from the guidelines based on provisions of the
sentencing code. Again, however, 1 don"t have to do what
you“ve asked me to do in any of those motions or requests to
either depart or to vary, and if you disagree with how I have
handled any of your motions or requests, that disagreement
won"t then trigger a right on your part to withdraw your plea
of guilty. Do you understand that?
A. Yes, sir.
Q- You are pleading guilty to a felony, and in the event that
I accept your plea you may lose valuable civil rights such as
the right to vote, to hold public office, to serve on a jury,
to possess a Firearm, or to hold a professional license. Do
you Fully understand that?
A. Yes, sir.

THE COURT: And in addition to that -- is there any
restitution iIn this case?

MR. BLOOM: No, Your Honor.

THE COURT: All right. And you agree with that?

MR. FERRO: 1 do, Your Honor.

BY THE COURT:
Q- You understand that in the, I want to get into this
particularly, in the presentence report that"s going to be
prepared do you understand that there®s going to be the
probation officer”s determination as to what he or she believes

the drug weight, drug weights to be. Do you fully understand
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that?
A. Yes, sir.
Q- And you®ll have the right to object if you think those

drug weights are incorrect, which means that we will very
likely then have a hearing, at which time 1 will determine
the drug weights. Do you understand that?

A. Yes, sir.

Q- Do you understand that if you haven®t done so already
you®re going to have to give up a DNA sample as a result of
this plea?

A. Yes, sir.

Q- In paragraph 26, which you®ve already told me that you
agreed to the entirety of the plea agreement, but 1 want to
highlight this, that is the limited waiver of appeal as
summarized by Mr. Bloom. What that indicates is that you have
waived or given up your right to a direct appeal to the next
highest court of the sentence that I give you in this case,
except in this narrow circumstance. The narrow circumstance
would be with respect to drug weights. |If you disagree with
the drug weight that I have come up with and you think I"ve
erred in that, you have the right to appeal that to the next
highest court. Do you understand that?

A. Yes, sir.

Q- In addition to that you also have a narrow appeal path if

enforcing this waiver would trigger what®"s called a miscarriage
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of justice, which iIs a very, very narrow path. So you®ve left
yourself that out, although it"s a very narrow one. Do you
understand that?

A. Yes, sir.

Q- You"ve preserved for yourself the right to what"s called
an indirect or a habeas corpus proceeding to challenge any
sentence. You®ve not waived that. Do you understand that?

A Yes, sir.

Q- And the government has the right to appeal anything that 1

do by way of the sentence. Do you understand that?
A Yes, sir.
Q- All right. In Count 1 of the indictment you are charged

with distribution and possession with intent to distribute
cocaine hydrochloride, cocaine base, and heroin, that in
violation of 21 United States Code, Sections 841(a)(1l) and
(B)(1), capital B(1), (2), and (3), one, two, and three, I™m
sorry, subsections. The government would have the obligation,
the duty in order to find you guilty to prove each and every
element of that charge beyond a reasonable doubt to the
satisfaction of a unanimous jury, and those elements, so that
you understand them, are as follows, that you knowingly and
intentionally distributed or possessed with intent to
distribute a mixture or substance containing a controlled
substance that had 100 grams or more of a mixture or substance

containing heroin, 500 grams or more of a mixture or a
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substance containing cocaine, its salts, optical and geometric
isomers; 3.28 grams or more of a mixture or substance
containing cocaine base.

In Count 2 of the indictment you“re charged with
possession of a firearm during and in relation to a drug
trafficking crime, that in violation of 18 United States Code
Section 924. The elements of that offense are you that you
committed the crime of distribution and possession with intent
to distribute cocaine hydrochloride, cocaine base, and/or
heroin as charged in Count 1 of the indictment, and that you
knowingly possessed a firearm in furtherance of that crime.

Do you understand the element of both Counts 1 and 2, the
counts you"re intending to plead guilty to?

A Yes, sir.

Q- I*m going to ask Mr. Bloom to give the facts of this case.
Mr. Carraway, 1 want you to listen carefully to what he has to
say, because 1"m going to come back to you then and ask if
you“re in agreement with the facts as the prosecutor has stated
them. Do you understand that?

A Yes, sir.

THE COURT: You may proceed.

MR. BLOOM: Your Honor, had this matter proceeded to
trial the evidence would establish that on October 7, 2013 a
controlled buy was made from the defendant Chico Carraway for

1.95 grams of heroin for $200. The transaction was recorded
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with surveillance. On November 20th, 2013 again a controlled
buy was made from the defendant, and this amount was 1.81 grams
of heroin for $180. Again there was surveillance confirmed
that as well.

On December 9, 2013 another controlled buy was
conducted from the defendant, this time for 5.45 grams of
heroin for $900 dollars. Again the surveillance team captured
the images of the transaction. Thereafter a search warrant was
conducted on December 11, 2013 at 147 West Philadelphia Street.
In the room where the defendant slept a number of items were
located. Specifically items during the course of the search
that were located were 28.74 grams of heroin, 71.98 grams of
cocaine hydrochloride, and 101.25 grams of cocaine base.

On May 31st, 2014 the defendant"s vehicle was stopped
in New Jersey. The defendant was a passenger in the front seat.
The individual in the rear was, had an internal body cavity
that contained 297.767 grams of cocaine hydrochloride. The
individual indicated that she was instructed to hide the drugs
per the request of the defendant Mr. Chico Carraway.

A controlled buy was conducted on July 2nd, 2014,
this time for cocaine base which weighed 1.15 grams and was
purchased for $200. | should also mention that at the time of
the defendant"s arrest on December 12th, 2013, after he was
taken into the York County prison the prison had located 3.36

grams of crack cocaine on the defendant as well as a hundred
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oxycodone pills and .44 grams of marijuana.

The evidence would further establish that no less
than three witnesses would testify that the defendant possessed
firearms and no less than two of those witnesses would testify
that the defendant carried a firearm during drug transactions.
I would note that during the course of the search a firearm was
located at that time in a black garbage bag approximately three
feet from the bed where the defendant was laying, and
specifically that firearm and the make of that firearm are
indicated in the indictment, and more specifically indicates
that it"s an FEG model PMK 380-caliber semiautomatic pistol,
serial number N-23248, which was manufactured in Hungary. Your

Honor, those would be the facts had this matter proceeded to

trial.

THE COURT: All right. Thank you, Mr. Bloom.

BY THE COURT:
Q- Mr. Carraway, are they the correct facts iIn this case?
A. Yes, sir.

THE COURT: One minute, please. Liz?

(Brief pause.)

MR. BLOOM: Your Honor? I"m sorry, 1 have something as
well, too. 1 should probably just mention that, you know,
without adding it all up and going through that in some of the
evidence in this matter would establish that the weight of the

controlled substance is consistent with the indictment charged.
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That"s in excess of 28 grams of cocaine base, iIn excess of 100
grams of heroin, and in excess of 500 grams of cocaine
hydrochloride.

BY THE COURT:
Q- Do you agree with that, Mr. Carraway?
A. Yes, sir.

Q- Understanding that there will be a finding by the
probation officer based on all the evidence, and then you-"ll
have the right to object, as I said, and then we*ll have a
hearing, If necessary, to determine the drug weights. Is that
your understanding?

A. Yes, sir.

Q- All right. Based on everything that I"ve said to you this
morning and all the questions I"ve put to you do you now wish
to enter a plea of guilty to Counts 1 and 2 of the indictment?
A. Yes, sir.

Q- We have the written plea that memorializes what

Mr. Carraway just told me, and it also contains a motion to
withdraw the previously entered pleas of not guilty to Counts 1
and 2. We"ll grant that motion by our order of today. We-"ll
make that a part of the record. As we do we find that

Mr. Carraway is fully alert, competent, and capable of entering
an informed plea, that he is aware of and understands the
consequences of the plea, which is knowing and voluntary, and

IS supported by an independent basis in fact demonstrating each
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of the elements of the offenses charged in Counts 1 and 2.

I adjudicate the defendant guilty as charged in
Counts 1 and 2. Again I will order a presentence report. Liz,
you®ll have to contact probation on that, and we will schedule
a presentence conference for March 21st, obviously that"s 2016,
at 9:30 a.m. That"s March 21st, 2016 at 9:30 a.m. in chambers,
and again, Mr. Carraway, Mr. Ferro will go over the presentence
report that will have been produced by that time with you and
we will determine based on your input and the government®s
input how we"re going to handle any disputes that may arise
based on the presentence report. We may have to have a hearing
before we have a sentencing, but the idea is that you"ll be
sentenced at some point after March the 21st of next year. Do

you understand that?

A. Yes, sir.
Q- Do you have any questions?
A No, sir.

THE COURT: Mr. Bloom, anything further from the
government?

MR. BLOOM: Nothing from the United States, Your
Honor .

MR. FERRO: Nothing from the defense, Your Honor.

THE COURT: All right. 1 thank counsel. At this time
given the plea, obvious plea, and the facts and circumstances,

including the sentencing exposure, we"ll remand Mr. Carraway to
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the custody of the marshals pending further proceedings and

orders of this court and set all this down by order, by

(Hearing concluded at 10:13 a.m.)

separate order. That"s all we have. All right? Thank you.
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : NO. 1:14-CR-167

V. : (JUDGE JONES)
CHICO JERMELL CARRAWAY, : (ELECTRONICALLY FILED)
Defendant :
PLEA AGREEMENT

The following Plea Agreement is entered into by the United States
Attorney for the Middle District of Pennsylvania and the above-
captioned defendant. Any reference to the United States or to the
Government in this Agreement shall mean the Office of the United
States Attorney for the Middle District of Pennsylvania.

A. Violation(s), Penalties, and Dismissal of Other Counts

1.  Guilty plea. The defendant agrees to plead guilty to Counts

I and II of the Indictment. Count I charges the defendant with a
violation of Title 21, United States Code, Section 841(a)(1) and
(b)(1)(B)(3), (ii) and (iii), Distribution and Possession With Intent to
Distribute Cocaine Hydrochloride, Cocaine Base and Heroin. The
maximum penalty for Count I is imprisonment for a period of 40 years,

a fine of $5,000,000, a maximum term of supervised release of life to be
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determined by the court, which shall be served at the conclusion of and
in addition to any term of imprisonment, as well as the costs of
prosecution, imprisonment, probation, or supervised release ordered,
denial of certain federal benefits, and an assessment in the amount of
$100. Count II charges the defendant with a violation of Title 18,
United States Code, Section 924(c), Possession of a Firearm During and
in Relation to a Drug Trafficking Crime. The maximum penalty for
Count II is imprisonment for a period of life, a fine of $250,000, a
maximum term of supervised release of five years to be determined by
the court, which shall be served at the conclusion of and in addition to
any term of imprisonment, as well as the costs of prosecution,
imprisonment, probation, or supervised release ordered, denial of
certain federal benefits, and an assessment in the amount of $100. At
the time the guilty plea is entered, the defendant shall admit to the
court that the defendant is, in fact, guilty of the offenses charged in
those counts. The defendant agrees, however, that the United States
may, at its sole election, reinstate any dismissed counts or seek

additional charges in the event the charge(s) to which the defendant
2
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pleads guilty pursuant to this Agreement subsequently are vacated, set
aside, or invalidated by the district court or appellate court. The
defendant further agrees to waive any defenses to reinstatement of
those charges or additional charges based upon laches, the assertion of
speedy trial rights, any applicable statute of limitations, or any other
ground. The calculation of time under the Speedy Trial Act for when
trial must commence is tolled as of the date of the defendant’s signing of
this Plea Agreement.

2 Mandatory Minimum Sentence. Count I carries a

mandatory minimum period of imprisonment of five years. Count II
carries a mandatory minimum period of imprisonment of five years.

8. Term of Supervised Release. The defendant understands

that the court must impose at least a four year term of supervised
release in addition to any term of imprisonment, fine or assessment
involving a violation of the Controlled Substances Act. The defendant
also understands that the court must impose a term of supervised
release following any sentence of imprisonment exceeding one (1) year,

or when required by statute. The court may require a term of

3
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supervised release in any other case. In addition, the defendant
understands that as a condition of any term of supervised release or
probation, the court must order that the defendant cooperate in the
collection of a DNA sample if the collection of a sample.is so authorized

by law.

4. Maximum Sentence — Multiple Counts. The defendant

understands that the total, maximum possible sentence for all charges
is the combination of penaltiés described above; that is, life in prisqn
and/or fines totaling $5,250,000, supervised release of life, the costs of
prosecution, denial of certain federal benefits and an assessment

totaling $200.

5. No Further Prosecution, Except Tax Charges. The United

States Attorney’s Office for the Middle District of Pennsylvania agrees
that it will not bring any other criminal charges against the defendant
directly arising out of the defendant’s involvement in the offense(s)
described above. However, nothing in this Agreement will limit
prosecution for criminal tax charges, if any, arising out of those

offenses.
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B. Fines and Assessments

6. Fine. The defendant understands that the court may impose
a fine pursuant to the Sentencing Reform Act of 1984. The willful
failure to pay any fine imposed by the court, in full, may be considered a
breach of this Plea Agreement. Further, the defendant acknowledges
that willful failure to pay the fine may subject the defendant to
additional criminal violations and civil penalties pursuant to Title 18,
United States Code, Section 3611, et seq.

T Alternative Fine. The defendant understands that under the

alternative fine section of Title 18, United States Code, Section 3571,
the maximum fine quoted above may be increased if the court finds that
‘any person derived pecuniary gain or suffered pecuniary loss from the
offense and that the maximum fine to be imposed, if the court elects to
proceed in this fashion, could be twice the amount of the gross gain or
twice the amount of the gross loss resulting from the offense.

8. Inmate Financial Responsibility Program. If the court

orders a fine or restitution as part of the defendant’s sentence, and the

sentence includes a term of imprisonment, the defendant agrees to

5
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voluntarily enter the United States Bureau of Prisons-administered
program known as the Inmate Financial Responsibility Program
through which the Bureau of Prisons will collect up to 50% of the
defendant’s prison salary and apply those amounts on the defendant’s
behalf to the payment of the outstanding fine and restitution orders.

9. Special Assessment. The defendant understands that the

court will impose a speciai assessment of $200 pursuant to the
provisions of Title 18, United States Code, Section 3013. Not later than
the date of sentencing, the defendant or defendant’s counsel shall mail a
check in payment of the special assessment directly to the Clerk, United
States District Court, Middle District of Pennsylvania. If the defendant
intentionally fails to make this payment this failure may be treated as a
breach of this Plea Agreement and may result in further prosecution,
the filing of additional criminal charges, or a contempt citation.

10. Collection of Financial Obligations. In order to facilitate the

collection of financial obligations to be imposed in connection with this

case, defendant consents and agrees to the following:
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(a) to fully disclose all assets in which defendant has an interest
or over which defendant has control, directly or indirectly;
including those held by a spouse, nominee, or other third party.
(b) to submit to interviews by the Government regarding the
defendant’s financial status:

(c) to submit a complete, accurate and truthful financial statement
on the form provided by the Government to the United States
Attorney’s Office not later than 14 days following entry of the
guilty plea:

(d) whether represented by counsel or not, to consent to contact by
and communication with the Government, and to waive any
prohibition against communication with a represented party by
the Government regarding defendant’s financial status;

(e) to authorize the Government to obtain the defendant’s credit
reports in order to evaluate the defendant’s ability to satisfy any

financial obligations imposed by the court;
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(f) to submit any financial information requested by the Probation
Office as directed and to the sharing of financial information
between the Government and the Probation Office.

C. Sentencing Guidelines Calculation

11. Determination of Sentencing Guidelines. The defendant

and counsel for both parties agree that the United States Sentencing
Commission Guidelines, which took effect on November 1, 1987, and its
amendments, as interpreted by United States v. Booker, 543 U.S. 220
(2005), will apply to the offense or offenses to which the defendant is
pleading guilty. The defendant further agrees that any legal and
factual issues relating to the application of the Federal Sentencing
Guidelines to the defendant’s conduct, including facts to support any
specific offense characteristic or other enhancement or adjustment and
the appropriate sentence within the statutory maximums provided for
by law, will be determined by the court after briefing, a pre-sentence
hearing, and/or a sentencing hearing.

12. Acceptance of Responsibility— Two Levels. If the defendant

can adequately demonstrate recognition and affirmative acceptance of
8
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responsibility to the Government as required by the Sentencing
Guidelines, the Government will recommend that the defendant receive
a two-level reduction in the defendant’s offense level for acceptance of
responsibility. The failure of the court to find that the defendant is
entitled to a two-level reduction shall not be a basis to void this Plea
Agreement.

D. Sentencing Recommendation

13. Appropriate Sentence Recommendation. At the time of

sentencing, the United States may make a recommendation that it
considers appropriate based upon the nature and circumstances of the
case and the defendant’s participation in the offense, and specifically
reserves the right to recommend a sentence up to and including the
maximum sentence of imprisonment and fine allowable, together with
the cost of prosecution.

14. Special Conditions of Probation/Supervised Release. If

probation or a term of supervised release is ordered, the United States
may recommend that the court impose one or more special conditions,

including but not limited to the following:
9
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(é) The defendant be prohibited from possessing a firearm or other
dangerous weapon.

(b) The defendant make restitution, if applicable, payment of
which shall be in accordance with a schedule to be determined by
the court.

(c) The defendant pay any fine imposed in accordance with a
schedule to be determined by the court.

(d) The defendant be prohibited from incurring new credit charges
or opening additional lines of credit without approval of the
Probation Office unless the defendant is in compliance with the
payment schedule.

(e) The defendant be directed to provide the Probation Office and
the United States Attorney access to any requested financial
information.

(f) The defendant be confined in a community treatment center,
halfway house, or similar facility.

(g) The defendant be placed under home confinement.

(h) The defendant be ordered to perform community service.
10
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(i) The defendant be restricted from working in certain types of
occupations or with certain individuals, if the Government deems
such restrictions to be appropriate.

(j) The defendant be directed to attend substance abuse counseling
which may include testing to determine whéther the defendant is
using drugs or alcohol.

(k) The defendant be directed to attend psychiatric or
psychological counseling and treatment in a program approved by
the Probation Officer.

(1) The defendant be denied certain federal benefits including
contracts, grants, loans, fellowships and licenses.

(m) The defendant be directed to pay any state or federal taxes
and file any and all state and federal tax returns as required by
law.

E. Destruction

15. Destruction Order. By this Agreement, the defendant

agrees, should the United States deem it appropriate, to the destruction

of the items seized during the course of the investigation. The
I |
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defendant agrees that the items may be destroyed by the investigative
agency with or without a court order authorizing the destruction of the
items seized. If the United States determines that a destruction order
should be obtained, the defendant and defendant’s counsel hereby
concur in a motion for such an order.

F. Victims’ Rights

16. Victims’ Rights. The defendant understands that pursuant

to the Victim and Witness Protection Act, the Crime Victims’ Rights
Act, the Justice for All Act, and the regulations promulgated under
those Acts by the Attorney General of the United States, crime victims
have the following rights:
(a) The right to be reasonably protected from the accused;
(b) The right to reasonable, accurate, and timely notice of any
public court proceeding or any parole proceeding involving the
crime, or of any release or escape of the accused;
(¢ The right not to be excluded from any such public court
proceeding, unless the court, after receiving clear and convincing

evidence, determines that testimony by the victim would be

12
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materially altered if the victim heard other testimony at that
proceeding:

(d) The right to be reasonably heard at any public hearing in the
district court involving release, plea, sentencing, or any parole
proceeding. The defendant understands that the victim’s
comments and recommendations at any of these proceedings may
be different than those of the parties to this Agreement;

(e) The reasonable right to confer with the attorney for the
Government in the case. The defendant understands that the
victim’s opinions and recommendations given to the attorney for
the Government may be different than those presented by the
United States as a consequence of this Agreement;

(f)  The right to full and timely restitution as provided for by
law. The attorney for the Government is required to “fully
advocate the rights of victims on the issue of restitution unless
such advocacy would unduly prolong or complicate the sentencing

proceeding,” and the court is authorized to order restitution by the

13
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defendant including, but not limited to, restitution for property
loss, economic loss, personal injury, or death;

(g2) The right to proceedings free from unreasonable delay; and
(h) The right to be treated with fairness and with respect for the
victim’s dignity and privacy.

G. Information Provided to Court and Probation Office

17. Background Information for Probation Office. The

defendant also understands that the United States will provide to the
United States Probation Office all information in its possession which
the United States deems relevant regarding the defendant’s
background, character, cooperation, if any, and involvement in this or
other offenses.

18. Objections to Pre-Sentence Report. The defendant

understands that pursuant to the United States District Court for the
Middle District of Pennsylvania “Policy for Guideline Sentencing” both
the United States and defendant must communicate to the Probation
Officer within fourteen (14) days after disclosure of the pre-sentence

report any objections they may have as to material information,

14
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sentencing classifications, sentencing guideline ranges and policy
statements contained in or omitted from the report. The defendant
agrees to meet with the United States at least five (5) days prior to
sentencing in a good faith attempt to resolve any substantive
differences. If any issues remain unresolved, they shall be
communicated to the Probation Officer for inclusion in an addendum to
the pre-sentence report. The defendant agrees that unresolved
substantive objections will be decided by the court after briefing, or a
pre-sentence hearing, or at the sentencing hearing where the standard
or proof will be a preponderance of the evidence, and the Federal Rules
of Evidence, other than with respect to privileges, shall not apply under
Fed. R. Evid. 1101(d)(3), and the court may consider any reliable
evidence, including hearsay. Objections by the defendant to the pre-
sentence report or the court’s rulings, will not be grounds for
withdrawal of a plea of guilty.

19. Relevant Sentencing Information. At the sentencing, the

United States will be permitted to bring to the court’s attention, and the

court will be permitted to consider, all relevant information with

15
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respect to the defendant’s background, character and conduct including
the conduct that is the subject of the charges which the United States
has agreed to dismiss, and the nature and extent of the defendant’s
cooperation, if any. The United States will be entitled to bring to the
court’s attention and the court will be entitled to consider any failure by
the defendant to fulfill any obligation under this Agreement.

20. Non-Limitation on Government’s Response. Nothing in this

Agreement shall restrict or limit the nature or content of the United
States’ motions or responses to any motions filed on behalf of the
defendant. Nor does this Agreement in any way restrict the
government in responding to any request by the court for briefing,
argument or presentation of evidence regarding the application of
Sentencing Guidelines to the defendant’s conduct, including but not
limited to, requests for information concerning possible sentencing

departures.

H. Court Not Bound by Plea Agreement

21. Court Not Bound by Terms. The defendant understands

that the court is not a party to and is not bound by this Agreement or
16
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any recommendations made by the parties. Thus, the court is free to
impose upon the defendant any sentence up to and including the

maximum sentence of imprisonment for life, a fine of $5,250,000, a

maximum term of supervised release of up to life, which shall be served

at the conclusion of and in addition to any term of imprisonment, the
costs of prosecution, denial of certain federal benefits and assessments

totaling $200.

22. No Withdrawal of Plea Based on Sentence or

Recommendations. If the court imposes a sentence with which the

defendant is dissatisfied, the defendant will not be permitted to
withdraw any guilty plea for that reason alone, nor will the defendant
be permitted to withdraw any pleas should the court decline to follow
any recommendations by any of the parties to this Agreement.

| Breach of Plea Agreement by Defendant

23. Breach of Agreement. In the event the United States

believes the defendant has failed to fulfill any obligations under this

Agreement, then the United States shall, in its discretion, have the

option of petitioning the court to be relieved of its obligations. Whether

17

182a



Case 1:14-cr-00167-JEJ Document 75 Filed 11/16/15 Page 18 of 24

or not the defendant has completely fulfilled all of the obligations under
this Agreement shall be determined by the court in an appropriate
proceeding at which any disclosures and documents provided by the
defendant shall be admissible and at which the United States shall be
required to establish any breach by a preponderance of the evidence. In
order to establish any breach by the defendant, the United States is
entitled to rely on statements and evidence given by the defendant
during the cooperation phase of this Agreement.

24. Remedies for Breach. The defendant and the United States

agree that in the event the court concludes that the defendant has
breached the Agreement:

(a) The defendant will not be permitted to withdraw any guilty
plea tendered under this Agreement and agrees not to petition for
withdrawal of any guilty plea;

(b)  The United States will be free to make any
recommendations to the court regarding sentencing in this case:

(c) Any evidence or statements made by the defendant during

the cooperation phase will be admissible at any trials or sentencings;

18
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(d) The United States will be free to bring any other charges it
has against the defendant, including any charges originally brought
against the defendant or which may have been under investigation at
the time of the plea. The defendant waives and hereby agrees not to
raise any defense to the reinstatement of these charges based upon
collateral estoppel, Double Jeopardy or other similar grounds.

25.  Violation of Law While Plea or Sentence Pending. The

defendant understands that it is a condition of this Plea Agreement
that the defendant refrain from any further violations of state, local or
federal law while awaiting plea and sentencing under this Agreement.
The defendant acknowledges and agrees that if the government receives
information that the defendant has committed new crimes while
awaiting plea and/or sentencing in this case, the government may
petition the court and, if the court finds by a preponderance of the
evidence that the defendant has committed any other criminal offense
while awaiting plea or sentencing, the Government shall be free at its
sole election to either: (a) withdraw from this Agreement; or (b) make

any sentencing recommendations to the court that it deems appropriate.

19
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The defendant further understands and agrees that, if the court finds
that the defendant has committed any other offense while awaiting plea
or sentencing, the defendant will not be permitted to withdraw any
guilty pleas tendered pursuant to this Plea Agreement, and the
government will be permitted to bring any additional charges which it
may have against the defendant.

J. Appeal Waiver

26. Limited Appeal Waiver — Direct. The defendant is aware

that Title 18, United States Code, Section 1291 affords a defendant the
right to appeal a judgment of conviction and sentence; and that Title 18,
United States Code, Section 3742(a) affords a defendant the right to
appeal the sentence imposed. Acknowledging all of this, the defendant
knowingly waives the right to appeal the conviction and sentence,
except as to the calculation of drug weight(s) made by the Court. This
waiver includes any and all other possible grounds for appeal, whether
constitutional or non-constitutional, including, but not limited to, the

manner in which that sentence was determined in light of United

States v. Booker, 543 U.S. 220 (2005). The defendant further
20
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acknowledges that this limited appeal waiver is binding only upon the
defendant and that the United States retains its right to appeal in this
case.

K. Other Provisions

27. Agreement Not Binding on Other Agencies. Nothing in this

Agreement shall bind any other United States Attorney’s Office, state
prosecutor’s office or federal, state or local law enforcement agency.

28. No Civil Claims or Suits. The defendant agrees not to

pursue or initiate any civil claims or suits against the United States of
America, its agencies or employees, whether or not presently known to
the defendant, arising out of the investigation, prosecution or
éooperation covered by this Agreement, including but not limited to any
claims for attorneys’ fees and other litigation expenses arising out of the
investigation and prosecution of this matter. By the defendant’s guilty
plea in this matter the defendant further acknowledges that the
Government’s position in this litigation was taken in good faith, had a

substantial basis in law and fact and was not vexatious.

21
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29. Plea Agreement Serves Ends of Justice. The United States

1s entering into this Plea Agreement with the defendant because this
disposition of the matter fairly and adequately addresses the gravity of
the series of offenses from which the charges are drawn, as well as the
defendant’s role in such offenses, thereby serving the ends of justice.

30. Merger of All Prior Negotiations. This document states the

complete and only Plea Agreement between the United States Attorney
for the Middle District of Pennsylvania and the defendant in this case,
and is binding only on the parties to this Agreement and supersedes all
prior understandings or plea offers, whether written or oral. This
agreement cannot be modified other than in writing that is signed by all
parties or on the record in court. No other promises or inducements
have been or will be made to the defendant in connection with this case,
nor have any predictions or threats been made in connection with this
plea. Pursuant to Rule 11 of the Federal Rules of Criminal Procedure,
the defendant certifies that the defendant’s plea 1s knowing and
voluntary, and is not the result of force or threats or promises apart

from those promises set forth in this written Plea Agreement.
s
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31. Deadline for Acceptance of Plea Agreement. The original of

this Agreement must be signed by the defendant and defense counsel
and received by the United States Attorney’s Office on or before 10:30
a.m. November 16, 2015, otherwise the offer may, in the sole discretion
of the Government, be deemed withdrawn.

32. Required Signatures. None of the terms of this Agreement

shall be binding on the Office of the United States Attorney for the
Middle District of Pennsylvania until signed by the defendant and
defense counsel and then signed by the United States Attorney or his

designee.
ACKNOWLEDGMENTS

I have read this agreement and carefully reviewed every part of it
with my attorney. I fully understand it and I voluntarily agree to it.

(/5 At (Eittspory
Date CHICO JERMELL, €ARRAWAY
Defendant

23
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I am the defendant’s counsel. I have carefully reviewed every part
of this agreement with the defendant. To my knowledge my client’s
decision to enter into this agreement is an informed and voluntary one.

Illlb\lﬁ
Date

I‘llé 12.0!5'
Date

DFB/me/2014R00256/November 16, 2015
VERSION DATE: November 28, 2014

24

LY

CHRISTOPHER A. FERRO
Counsel for Defendant

PETER J. SMITH
UNITED STATES ATTORNEY

T Lt

DARYL F. BLOOM
Assistant United States Attorney
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UNITED STATES OF AMERICA : CASE NO.
V.
CHICO JERMELL CARRAWAY ; 1:14-CR-00167
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CHRISTOPHER A. FERRO, ESQUIRE
The Law Office of Christopher A. Ferro, LLC
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2
THE COURT: All right. We're assembled in the matter

of United States versus Chico Carraway. The Court scheduled

this proceeding as a result of a pro se motion, labeled a pro
se motion to dismiss counsel filed by Mr. Carraway. And we'll
note the appearance of Daryl Bloom, United States Attorney.
And Chris Ferro is here on behalf of the Defendant. The
Defendant is present as well. Let's have you swear him in,
Liz, i1f you would, please.

CHICO JERMELL CARRAWAY, DEFENDANT, SWORN

THE COURT: At this point I think, respectfully, it
might be a good idea, Mr. Bloom, if you would absent yourself
so that I can have a candid dialogue with the Defendant with
counsel. And Mr. Nawrocki as well, I guess. Thank you.

(Mr. Bloom and Agent Nawrocki left the courtroom.)

THE COURT: Mr. Ferro, let me go to you first.
Anything you want to put on the record at this point?

MR. FERRO: No, Your Honor. I would indicate to the
Court that trial is scheduled in November, and based upon my
experience and training and my meetings with the Defendant, I
believe I'm prepared to go to trial in this matter and
represent the Defendant to the best of my abilities.

We have had a discussion regarding the general nature
of why we're here today. 1I've asked again what it is that I
should do or not be doing that he is complaining of at this

point in time. And generally what I hear is, to represent me
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to the best of my abilities. I have informed him that I
believe I am doing that and I will continue to do that.

There are no specific issues that I think have been
brought to my attention that have not been done or should be
done or need to be done. It's just general dissatisfaction
largely, I guess, based upon communication. And I've had a
conversation with Mr. Carraway that we've communicated about
these issues, and it's my belief that he simply doesn't like
some of the content of my communications not the actual
communications themselves.

THE COURT: Thank you. You talked about his case
with him today, I understand?

MR. FERRO: Yes, Your Honor.

THE COURT: And when have you last communicated with
him before today?

MR. FERRO: Your Honor, I was at the York County
Prison approximately a month and a half ago prior to the last
request for a continuance. And I intended to be —-- obviously
trial in this matter is November, middle of November, and I
intended to be at the York County Prison again this week
regardless of this motion and probably every week thereafter
until trial is completed.

THE COURT: Without getting into the substance of any
plea negotiations or any particular offer, is there a plea

offer on the table from the United States?
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MR. FERRO: There is a proposal from the United
States that we reviewed and discussed all the issues related to
that plea. Mr. Carraway has directly indicated he does not
wish to take the benefit of that plea and has indicated his
desire to proceed to trial in this matter.

THE COURT: What's Mr. Carraway's exposure in the
event that the Govermment is successful on the several counts
that are in the indictment, three, I believe, if I'm not
incorrect? What's his maximum exposure?

MR. FERRO: It is my assessment, Your Honor, that Mr.
Carraway is likely a career offender, and based upon that

designation, I believe his guidelines would be in excess of 30

years.

THE COURT: Without, again, getting into the
substance of the plea discussions, I presume that, am T
correct, that the plea offer is less than that?

MR. FERRO: Significantly, Your Honor, vyes.

THE COURT: All right. Mr. Carraway, what's your
problem with Mr. Ferro?

THE DEFENDANT: My problem with Mr. Ferro was, I
didn't believe he was representing me correctly to the best of
his ability.

THE COURT: I want to know specifically what your
problem is with Mr. Ferro's representation. I'll tell you why

T ask you that. Because this Court knows Mr. Ferro to be an
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excellent advocate for his clients, a terrific lawyer as a
matter of fact. And I find it hard to believe that Mr. Ferro
is acting in any way that is not in your best interest.

So I want you to tell me —— don't tell me broadly
that you are dissatisfied with him -- I want to know
specifically what your problem is with Mr. Ferro.

THE DEFENDANT: Our communication. My family reached
out to him. No e-mails being returned. I feel like if these
people is concerned about my well-being, I feel like he should
report back to them and allow them —-

THE COURT: Well, Mr. Ferro represents you.

THE DEFENDANT: Correct.

THE COURT: He's not your public relations man, he's
your lawyer. Did Mr. Ferro communicate to you the plea offer
that was extended by the Government?

THE DEFENDANT: Yes. We had a talk in York County
about it when it was first offered.

THE COURT: And you rejected it, is that right?

THE DEFENDANT: Correct.

THE COURT: And you told Mr. Ferro that you wanted to
go to trial, is that right?

THE DEFENDANT: Yes, sir.

THE COURT: And Mr. Ferro just told me that he's
prepared to go to trial. Do you have any reason to doubt that?

THE DEFENDANT: No. I needed to know that he was
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6
willing to represent me correct at trial. I don't know if he
was going to just be at trial just to be at trial.

THE COURT: I assure you, Mr. Carraway, that's not
the way Mr. Ferro does business. Mr. Ferro is an excellent
lawyer. And you're not making it any easier for him when you
are filing pro se motions. If there's a bona fide —- if
there's a real disconnect between a Defendant and his lawyer,
then my job is to analyze that, and in the right circumstance,
I'11l get somebody a new lawyer. You're lucky to have Mr.
Ferro. You're lucky to have him.

And there's an old -- there's sort of an old saying
in the business, in the criminal law business, and it's that
sometimes Defendants want to shoot the messenger. And the
messenger in this case is Mr. Ferro. And I suspect he's
telling you something that you don't want to hear. And because
he is telling you something you don't want to hear, you want a
new lawyer. Well, it doesn't work that way. Sometimes lawyers
have to give their clients bad news, Mr. Carraway.

THE DEFENDANT: That's what I'm expecting him to do,
Just being open and honest with me.

THE COURT: Well, he is being honest with you. He
conveyed an offer to you that you didn't like. And that's
fine, that's your prerogative. I'm not here to tell you to
plead. Believe me, you do what you think is right by you. But

Mr. Ferro isn't telling me nor is he telling you, and you
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.
apparently accept this because you just told me this, that he's
ready to go to trial. Now if you want a trial, we're going to
give you a trial in November. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: So here's what I'm going to tell you.

Mr. Ferro is going to talk further to you because he has to in
preparation for trial. You're going to listen carefully.
Listen carefully to Mr. Ferro because he has your best interest
at heart. He's one of the finest criminal lawyers who appears
before this Court.

As I said, I want to repeat this, you're lucky to
have him. Not everybody is as talented as Mr. Ferro. So you
drew a good counsel. And you'd be a fool not to utilize his
services, I'm telling you straight out as somebody who is
trying to look out for your best interest.

THE DEFENDANT: How can I utilize it if I don't get
an offer —-

THE COURT: What do you mean? Because he's not
holding your hand enough?

THE DEFENDANT: I'm a grown man, sir. I don't need
him to hold my hand.

THE COURT: It sounds like you do. And he sure isn't
obligated to, as I said, contact every one of your family
members. That's too bad.

THE DEFENDANT: I didn't ask him to do that. What
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8
I'm saying is that if I can't get through to him, people that
are in contact with me and they are concerned of my well-being
is trying to contact him because they have 24/7 service with
their phones.

THE COURT: What do you want him to tell you? You
rejected the plea offer, and now he's got to prepare for trial.
He's got over a month to prepare for trial. That's plenty of
time. He's telling me he's ready now. He's got some things he
has to do. He may have to subpoena some witnesses. That's
plenty of time. Plenty of time to prepare for trial. And
believe me, he's going to be in touch with you as the date gets
close to trial.

Now when he comes to see you next, which will be
soon, you're going to have to have a good chat with Mr. Ferro
and get your head screwed on and figure out whether it's in
your best interest to risk a 30-year plus sentence or to
seriously consider a plea offer.

And I am absolutely forbidden from getting into the
substance of that, and I won't. But you're going to have to
listen to what he has to say. And this is a tough choice for
you, and I understand that. But he's acting in your best
interest. Now I can't help what's happened up to this point or
that you're feeling hurt because he hasn't had enough
communication with you.

But I'm not going to dismiss him because it's the
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9
worst thing I could do for you. And I'm looking out for your
interest when I do this because you're going to get another
attorney who may not be as good as Mr. Ferro.

And I guarantee you're going to be dissatisfied
because they're not going to get in touch with you, in your
estimation, enough. You tell your family members that this is
between you and Mr. Ferro. It is not Mr. Ferro's obligation.
It is not his obligation to explain himself again and again to
every one of your family members. It doesn't work that way,
Mr. Carraway.

And I think you know that because this isn't the
first time, your first trip through the criminal Jjustice
system. So I'm going to deny your pro se motion at this point.
You're going to continue with Mr. Ferro as your counsel. Mr.
Ferro is going to fully prepare for trial. The case 1is
scheduled for trial. Mr. Ferro has assured the Court that he's
ready to go. What's the date of jury selection, Liz?

COURTROOM DEPUTY: November 1b6th.

THE COURT: November 16th is the date of jury
selection. You'll be brought here, and we'll commence the
trial, unless in the meantime I'm advised that you intend to
plea, in which case, of course, we'll convene a plea
proceeding. Otherwise, we're going to start the trial and
you're going to have Mr. Ferro as your lawyer. Do you

understand, Mr. Carraway?
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THE DEFENDANT: Yes, sir.

THE COURT: All right. Mr. Ferro, anything else you
want to put on the record?

MR. FERRO: No, Your Honor.

THE COURT: All right. Would you do me a favor, Mr.
Ferro? Get Mr. Bloom and bring him in.

(Mr. Bloom and Agent Nawrocki entered the courtroom.)

THE COURT: All right. The record will indicate that
Mr. Bloom has returned to the courtroom on the Court's
instruction. Just for the record, the Court will note for Mr.
Bloom's benefit that the Court has had a dialogue with both Mr.
Carraway and his counsel. The Court has denied, and will
memorialize this in a separate order, the pro se motion by Mr.
Carraway finding that the relationship between Mr. Carraway and
his counsel 1s not in any way broken such that Mr. Ferro cannot
competently and zealously represent Mr. Carraway going forward
in all matters that will follow.

The matter remains set for jury selection on November
the 16th of this year. And absent other proceedings, we will
be prepared to start the trial on that day. Mr. Bloom,
anything else you want to put on the record?

MR. BLOOM: Nothing for the United States, Your
Honor.

THE COURT: Anything else? I already asked Mr.

Ferro, but anything else while Mr. Bloom is here?
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MR. FERRO: No, Your Honor.

11

THE COURT: All right. We'll proceed accordingly.

Thank you, all.

(Proceeding adjourned at 10:18 a.m.)
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CERTIFICATION

I, Wendy C. Yinger, Federal Official Realtime Court

Reporter, in and for the United States District Court for the

Middle District of Pennsylvania, do hereby certify that

pursuant to Section 753, Title 28, United States Code, that the

foregoing is a true and correct transcript of the

stenographically reported proceedings held in the

above-entitled matter and that the transcript page format is in

conformance with the regulations of the Judicial Conference of

the United States.

/s/ Wendy C. Yinger

Wendy C. Yinger, RMR, CRR
U.S. Official Court Reporter
(717)440-1535

(The foregoing of this transcript does not apply to any
reproduction of the same by any means unless under the direct

control and/or supervision of the certifying reporter.)
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA: NO. 1:14-CR- 'L 1.

v. 1 (Judge O\ Cral- )
CHICO JERMELL CARRAWAY:
Defendant. :
INDICTMENT

THE GRAND JURY CHARGES THAT:
COUNT I
(Distribution and Possession With Intent to Distribute
Cocaine Hydrochloride, Cocaine Base and Heroin)

From on or about April 2013, and continuing to at least as late as on
or about July 2014, in York County, within the Middle District of
Pennsylvania, and elsewhere, the defendant,

CHICO JERMELL CARRAWAY,
knowingly and intentionally distributed and possessed with intent to
distribute 100 grams and more of a mixture and substance containing a
detectable amount of heroin, a Schedule I narcotic controlled substance,
500 grams and more of a mixture and substance containing a detectable

amount of cocaine hydrochloride, a Schedule II narcotic controlled

substance and 28 grams and more of a mixture and substance containing
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a detectable amount of cocaine base, a Schedule II narcotic controlled
substance.
All in violation of Title 21, United States Code, Section 841(a)(1) and

(b)(DB)G), (i) and (ii).

THE GRAND JURY FURTHER CHARGES THAT:
COUNT II

(Possession of a Firearm During and
in Relation to a Drug Trafficking Crime)

Beginning at least as early as December, 2013, in York County,
within the Middle District of Pennsylvania, the defendant,
CHICO JERMELL CARRAWAY,
did knowingly possess a firearm during, in relation to and in furtherance
of a drug trafficking crime, for which they may be prosecuted in a court of

the United States, that is, possession with intent to distribute a controlled

substance in violation of Title 21, United States Code, Section 841(a)(1).

All in violation of Title 18, United States Code, Section 924(c)(1)(A).
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THE GRAND JURY FURTHER CHARGES THAT:

COUNT III

(Felon in Possession of a Firearm)

Beginning at least as early as December 2013, in York County, in
the Middle District of Pennsylvania, the defendant,

CHICO JERMELL CARRAWAY,

having been convicted of a crime punishable by imprisonment for a
term exceeding one year, did knowingly possess in and affecting
commerce a firearm, to wit: FEG, Model PMK, .380 caliber semi-
automatic pistol, serial number N23248, manufactured in Hungary.

All in violation of Title 18 United States Code § 922(g)(1).

Gttr Q. St
PETER J. SMITH *#°
United States Attorney
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