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ORDER

Y1 Held: We a.fﬁrm the circuit court’s dismissal of defendant’s second-stage successive
- postconviction petition where his claims are procedurally barred because he raised
them in earlier proceedings or could have raised them sooner.

| 2 Defendant Tﬁeodore Luczak -appeals pra se from the circuit court’s order dismis;ing.

his successive petition brought under the Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 et
. seq. (West 2010)). On appeal, he argues the court erred in dismissinig his petition‘withéut an

- evidentiary hearing and was biased against him. For the following reasons, we affirm.
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13 Following a jury trial, defendant was convicted of two counts of aggravited criminal sexual
assault and sentenced to consecutive sentences of 40 and 60 years. We set forth the faéts in
defendant’s direct appeal (People V.- Luczak 306 I1l. App. 3d 319 (1999)) and we recite them here -

to the extent necessary to our disposition.

4 In 1989, defendant sexually assaulted three women. .Based on those acts, in 1990, defendant

pled gu.llty to one count of aggravated criminal sexual assault and one count of cmmnal sexual

assault charged under case No. 89 CR 6782, two counts of cnmmal sexual assault under No. 89
CR 6783, and two counts of criminal sexual assault under No. 89 CR 6784. The tral court

sentenced defendant to concurrent terms of i mcarceratlon of 10 years in No. 89 CR 6782; 6 years .

in No 89 CR 6783, and 6 years in No, 89 CR'6784.

| 5  After serving those sentences, defendant was oharged under case No. 95 CR 14118 the

-case undérlying the i instasit appeal W1th aggravated criminal sexual assault, criminal sexual assault,
aggravated kldnappmg, and unlawful restraint. Defendant represented hunself pro se at trial. The .

’ ewdence at tnal established that on April 22, 1995, defendant saw the v1ct1m, S.S., walkmg in
Hammond Indiana, and offered her a ride. She accepted, and defendant initially drove her to her
house wherc he met her sister. Defendant eventually drove S.8. into Chicago, where he told her
-that he had been a high-ranking member of the Latin Kings street gang and used to engage in gang-

A rapmg women. Defendant told S S. if she d1d not do as he mstructed he would “blow [her] head
ofP or force herto pammpate in a gang rape. Defendant forced S.8. to perform oral sex on him"
and then pul]ed into an alley on the southeast side of Chicago where he had anal intercourse thh :
her After S S. begged h;m to stop, defendant toId her that she was going to die and contmued to

assault her. S.8., believing she was going to die, started screaming and beating defendant.»
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16 Defendant e\}entually agreed to take S.S. home and told her thai if she went tn th"e police,

he would tell them that she was a prostimte and Had agreed to have sex with him for $500. S.8. got |

out of defendant’s car two blocks from her house and subsequently went to the hosp1ta1 in

Hammond, where shé was treated and met with Chicago police.officers..

9 7 Defendant was arrested two days later and was identiﬁ'ed in a lineup by S.S. and her sister.

He spoke with Detective George Winistorfer and stated he'picked S.S. up in Indiana and drove her

into Chicago. He alleged S.S. told him she would do anything for $500. Defendant stated he

- eventually drove S.S. home; and denied participating in sexual acts with her. Once confronted with

S.8.’s version of events, defendant changed- his statement and said he had anal intercourse with

S.S. for honey. Following the intercenrse, defendant told S.8. he did not have $500 5o she became

angry -and attacked him. After being informed of the charges against him, defendarit told an ,

assistant state’s attorney that he had a problem with women and s_ometimes could not control
“himself, He admitted that S.S. told the triuth and that he forced herto engage in oral and anal sex

with him. He refused to sign a written statement, '

1[8 Tli_e State introduced other-erirnes evidence of defendant’s prior 1990 convictions, °

" including the testimony of victim N.D.
§9  Defendant testified that he picked S:S. up in his car in.mdiann. S.8. wanted 'to purchase
cocaine, so defendant took her-to Chicago, where he obtained cocaine for her. She wanted to pay

.85 0’0 and defendant told her it would cost $900, which caused her to “ﬂipﬂ' out” and threaten to

report h1m to the police. He kicked S.S. out of the car and drove home, Two days later, police told

hlm h.lS car was mvolved ina crumna] sexual assault Defendant went to the police station but d1d

not gwe a statement.
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o | 10 The j jury found defendant guilty of two counts of aggravated criminal sexual assauit The
|  trial court sentenced defendant to consecutive prison termis of 40 and 60 years. We afﬁrmed on
direct appeai- over defendant’s contennon that the trial court erred in admitting ’other-cﬁmcs
evidence of defendant sexually assaulting N.D. six years prior to the aésault in the instant case.
Luczak, 306 1IL. App. 3d 319, ‘ - - : o
1[’1 1 In Jun_e>1.999l,-c1.eféndant filed a pro .sje- p‘o‘stconviAction petition undé: the Act seeking DNA _ |
;estihg p'ursﬁant to secﬁqn 116-3 of the Code of Crumnal .Pr.ocedure of 1963 (725 ILCS 5/116-3 .
(West 1998)), which was denied. He did not appeal.! Following thét dénial, déféndant filed _
pumerou's unsuccessful collateral.challenges to his convictioﬁs. See People v. Luczak, N;). 1-00-
1645 (2001) (unpublished .order pursuant to Illinois Supreme Cour; Rule 23) (atfﬁrmjn'g”the
summary disthissal of defend_ant"s po;tconviction petiﬁon alleging \/arious claims of ineffective
.assi'stanc‘e of counsel and due process violations and permittihg appellate. cc;u.ﬂéél to withdfaw
pursuantto Pennsylvamav leey, 481 U.S. 551 (1987)); People v. Luczak, No. 1-01-3197 (2003) '-
(unpublished order pursuant to Ilinois Supreme Coun Rule 23) (a.fﬁrmmg the denial of
defendant’s pro se mot_mn to vacate a voxd Judgment alleging his sentences were unbonstmmonal
| underApprendz v. New Jersey, 530 U.S. 466 (2000), and permlmng appellate counsel to withdraw
pursuant’to leey, 481 U S 551), Luczak v. Mote, No. 1- 03-0005 (2004) (unpubhshed order
pursuant to Illinois Supreme Court Rule 23) (afﬁrmmg the denial of defendant’s habea.s corpus
petition allegmg his indictment was faulty and permitting appellate counsel to withdraw pursuant
‘to leey, 481 U.S. 551); People v. Luczak, 374 111, App. 3d 172 (2007) (consohdated appeal

afﬁrmmg the demais of defendant s 2005 sectxon 116-3 motion for DNA testing in the instant case,

1 Thls petition is not included in the record on appeal, but the information is set forth in People v.
Luczak 374 11l App. 3d 172, 174 (2007).

e
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an accompanying habeas corpus petitioh, and motion for free copies of tranécripts in h15 prior .
1990 gmlty plea cases as he intended to withdraw his pleas therein); Luczak v. Hulick, No. 08-
3972 (7th Cir. 2008) (dismissing defendant’s apphcatlon for penmssmn to ﬁle a second petmon ‘
for a writ of habeas corpus in the instant case pursuant to 28 U.S. C § 2244(b)(3) on thé grounds
that Illinois courts denied hxs right to a probable cause. hearing, thé trial court denied the jury’s - .
request to review forensic lab reports, and he was denied DNA testing).
12 Also rélcv'ant-here_, in Apnl 2013, defendant filed a section 2—1461 petition (735 ILCS 5/2-
1401 (West 2012)) collaterally attacking kis 1990 gislty pleas in case Nos, 89 CR 6782, 6783, and

| 6784. He élléged :_th'_at the 1990 judgment‘%, were void because the trial court lacked subjec£ matter '

| jur-isdicﬁon’to enter them. Defendant based his ééntentioh on the belief that. the 1989 victims’
testimony at his 1997 trial in the instant case established the crimes took place in Indiana. The

| circuit court dismissed his section 2'-1401-.petition, finding it was not timely and no relief was-
available due to waive; bécaus_e ’dcfenda.nt stipulated at the plea héaring that the crimes took place'.
in Cook éo‘unty, Illinois. We affirmed the disrnissal. People v. Luczak, 2'015' IL App (1st) 132658-

5 13 ' On February 26, 2010, defendan’g filed a pro-se “actual innocenﬁe successive petition for
post-conviction relief” under the Act, alleging (1) he was illegally arrested without a wa;'rant in
violation of the F;)urfh and Fifth Ameﬁdmeﬁts’; (2) the police fabricated evidence and coerced his
coﬁfessic;n through use of physical torture; the State con@iﬁed proéecﬁtorial misconduct during
opening statemex;ts, and the trial court erred by admitting his confession in violation of 'ghe First -
and Fifth Amendmeﬁts; (3) he was denied a prvobab]e cause hearing and his indictment was based

on a “non-existing statute” in violation of the First, Fifth, Sixth, and Fourteenth Amendments; and
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-

(4) he was denied due process and- DNA testmg when the cu'cmt court demed his 2005 motion for
DNA. testmg, which was affirmed on appeal in Luczak, 374 I App 3d 172, in vrolatlon of the
Fn'st, Frfth Sixth, and Fom'teenth Amendments.
914 Defendant'a'_ctached an unnotarized afﬁdqr'it 1n support of his petition, stating_ne was
| actually innocent; never advised of his Miranda rights; and ceer_ced by‘poIice, vrho choked him at |
the police station, to s'ign a confession. - .. -
115 The court appornted the oﬁce of the Public Defender to represent defendant.? On Febmary
5, 2016 postconwcnon counse] filed a supplemental postconv1c110n petmon to “augment[ ] and
support[ ]” defendant’s pro se successive petmon Counsel aileged the offenses underlying
: defendant’s 1990 pleas occurred in Indiana and, consequently, those convrctrons were entered
without jurisdiction because they “should not have been tried in Ilinois.” P—ostconvicﬁon counsel
‘argued defendant therefore was entitled to a new mal in the case at bar because the 1990 .
'con\}ienons could not properly be used as other-crimes ewdence and without the prior convrctlons,
the eyldence was msufﬁcrent. She also argued the evidence was insufﬁcien_t to sustam d‘efendant’s
con’»:'ictiens. | | | |
716 | . Counsel additionally asserted defendant ehould not be procedurally defau.lted frorn post-
: tnal reiier' ashe clearl'y argued ineffective assistnnce of appeliate counsel and fepeatedly contended

he was deprived of due procesé. Counsel noted that, on direct appeal in 1999, defendant had filed

2 The record on appeal does not reflect when or why the circuit court appointed counsel to
represent defendant. It only reflects that, on June 25, 2010, following multiple continuances, an assistant
public defender appéared for defendant. Necessanly, by appointing counsel, the court docketed the
© successive. postconviction petition for second stage postconviction proceedmgs People v. Bailey, 2017 I
121450, 1[1[ 18-20, 26.
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a monon to su3pcnd appellate briefing “because hlS apﬂpellate counsel on direct appeal had not
rewewed the entire record,” which this court uI‘amater demed See People v. Luczak, No. 1-97-
' 2763 (Feb. 24, 1999) (dispositional order). Counsel further asserted “injustices against [defendant]
.. were compoundegi-o?er the years, as his actions to obtain relief were not given serious and éroper
review by the cdu;ts and [defendant] was badly prejudiced in the for'm'of thg loss of ilis liblarty.”
Cour'xsel"g‘:ohtepdgd-defendant;s'clahné met the “cause and prejudx;ce s'ta.ndax;d” as defendarit was
impeded Jin bringing claims earlier when his initial pro ‘ée petitioﬁ was Summarily diéﬁissed
w1thout appomtment of counsel who could have reseaxched, dechOped and amended possible
claims and raised consututxonal claims in the initial ﬁlmg, and thus his postconwctmn clalms were
never fully liti gated |

17 OnlJune2, 2016, the State filed a motibn to dismis‘s: defendant’s petition,.argujng his élaims
wcire procedurally barred. It also argued defendant’s ineffec;ﬁve assistance of appellate counsel
clai'm.did not meet the req.tvﬁremﬁentsv of Strickland v. Was;zington, 466 U.S. 668, 687 (1984)'. In
. respons;e:~ defendant, tl‘xro.ugh counsel, argued the plain eﬁor doctrine applied to his claims and

ﬁmdamental falmess required that any procedural bars to hlS clauns be relaxed in hxs case. He

re1terated his behef that his . 1990 convictions were: entered without Junsdlctmn and that .
. junsdmtmnal issues may be raised at any tunc. Defendant further cla1m’ed the evxdence at tnal' was

insufficient to convict him; hIS nght to confront witnesses against h1m was violated, the trial court

. erred in adnnttmg other~cnmes evidence and not allowmg the jury to view police reports and other

evidence when requested during deliberations, his sentence was excesswe, and'appellate counsel

was ineffective for failing to raise these issues.
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118 The ‘court conducted heanngs on the State’s motxon to dlsxmss While arguing,

postconwcnon counsel stated “On the coercion issue, I will simply ask that the Court take judicial

notice of the 161-page investigation of the Chicago Police Department by the JustiEe"Dep?artment

and that was released January 13 of 2017.” Postconmctxon counsel subsequently mformed the

court that défendant had a pending “torture inquiry review.” Counse] stated, “I just wanted to make

the court aware, different courts handlé it differently, some hold the case in abeyance, sometlmes )

they contact the State; I don’t beheve they contacted you.”

1 19 The court dechned to hold defendant’s case in abeyance and granted the State s-motion to

dismiss defendant’s successive petition. The court found defendant was the “postér child” for the

rationale:of erm1ttmg only ohe postconviction petmon, notmg he “continually j Just files frivolous
. P P

motion, after motion.” It concluded. defendant’s clalms were procedurally barred because

defendant failed to raise any 1ssue that could not have been raised on direct appeal or in a prior

| proceedmg, and the doctrines of res judicata and collateral estoppel applied. The court added that

“[defendant] come's_ willfully inadequate in meeting his burden under Strickland for -ineffeetiv'e

assistance.” °

.. 420- on appeal, defendant argues the circuit court erred in dismissing his pro se and

supplemental successive postconviction petitions and reasserts the claims therein. Specifically, he

argues (1) he was illegally arrested without a warrant; (2) the police fabricated e'vide'nce and

coerced: his. confessmn through use' of physical torture, the State commxtted proseeutona.l

mlsconduct durmg openmg statements, and the trial court erred by’adrmttmg his confess10n (3)
he was demed a probable cause heanng and hxs indictment was based on a “non-existing statute”;

(4) he was demecl due process and DNA testing when the ClI‘Clllt court denied his 2005 motion for
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DNA testing; (5) his 1990 guilty pleas were entered without jurisdiction because the offenses were .

commmed in Indzana, and (6) appellate counsel on direct appeal was ineffective for falhng to raise
. the aforemennoned issues. He also claims the court-was biased against him, and its dismissal of

his petition was “personal.”

21 -.Inresponse, the State argues defendant’s claims are procedurally barred because they were: '

either raxsed in earlier proceedmgs or could have been ralscd earlier. We agree with the State,

922 The Act-permits criminal defendants to challenge thexr conv1ct10ns on grounds of
| substantial v101at10ns of" the1r constmmonal rights at mal People Y. Robznson, 2020 IL 123849, §
‘ 42 The Act is not'a subsntute for an appeal but offers a mechamsm for criminal defendants to
collaterally- attack a final Judgment. ld Conse_quently.,‘ where a d_efendant “has prevmusly
challeng‘ed' aj udgxnent of conviction on appeal, the judgment of the reviewing court will serve to
bar nosteonviction r_,eview of 'a11. i_ssues actually decided by the reviendng court as well as any other
elaims thet could have been presented to the-reviewing court.” Id.

123 The Act contemplé_teé the filing of only one postconviction proceeding. 1d. 1t provides that;

“[a]ny claim .of substantial denial of constitutional rights not raised ‘in the original or an

amended petition is waived.” 725 ILCS 5/122-3 (West 2010). However; the bar against successive -

proceedings will be relaxed v‘vhere the defendant can establish cause and prejudice for failing to
assert the claim in an earher proceeding, or the defendant asserts a fundamental nnscarnage of

" justice based on actual innocence. Robinson, 2020 IL 123 849 142.

"ﬂ 24 Prior to commencmg a successive postconwctmn petition, a petmoner must obtain leave

of court to file a successive petmon 1d. 1 43. If leave to file is granted; the successive petmon is

docketed for. second-stage proceedings, at which point the circuit court may appoint counsel to
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assist fllle petitioner and make any amendments to the peﬁﬁon deemed necessary. People v: Cotto,
2016 IL 119606, 9 27. At the second stage, the petitioner must make a subs;tantial.showing of a
éonéﬁmﬁdﬁai-vioiéﬁon or.actual innocence to warrant advancement to a third stage ewdéﬁﬁary
‘ heanng People v. Tate, 2012 IL 112214, §10; People v. Sanders, 2016 IL 118123, 1[1[ 25-28, 37

1 25 .The substannal showmg requlred to avoid dlsrmssal at the second stage i is greater than the

* “standard that must be satisfied to obtam leave to file a successive petition See Smith 2014 IL

1]5946 729 (recognmng that the three-stage process for postconwcmon proceedmgs should not

_ be rendered superfluous); see also People v. Morrow, 2019 IL App (Ist) 161208 1[ 51; People y.

Lee, 2016 IL App (1st) 152425 147. At second stage proceedmgs, the State may move to dlSIIllSS
- the successive postconviction petition on any grounds, including the petitioner’s failure to _show

cause and prejudice for not raising the claims in the iniitial postconviction petition. People v. Bailey,

2017 1L 121450, q18. The dismissal of a postconviction peﬁtibn without an evidentiary hearing is
réviewed de novo. Sander's, 2016 IL 118123, § 31. A
1[26 Inmally, we note that defendant in this case did not explxc1tly request Jeave to file a

successwe postconvmtlon petmon and- sunply filed ms “actual innocence successive petmon for

post-conwctlon relief.” However, the circuit couit may rule on a successive postconviction petition -

even where leave 1o file is not requested. Sanders, 2016 IL 118123, 1 25. Here, the m'al court
a’ppo'inted po'stconviétion. counéel, demonstrating the petition was .advaﬁced to second-stage

proceedmgs where counsel filéd a supplementa.l petition and the State moved to dismiss the

‘ petmons See Bailey, 2017 1L 121450, 9 18-20 (once a. petition- is advanced to second-stage

proceedmgs, the circuit court may appoint counsel to represent a defendant).

-10-

-
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927 We find the ;:laims in'd;efendant’s pro- se and sﬁpplemental successive postconviction
petitions are pro‘ceclurally barred. .
1 28 Defendant s claim that he was depnved of due process when the circuit court demed his
2005 motion for DNA testmg is barred by res Judzcata as it was ralsed and decided in earlier
‘ proceedmgs See Luczak, 374 Ill App.3d 172 (aft'nmmg, in relevant part the demal of defendant s
2005 section 116-3 motxon for DNA testmg on the basis that the trial court had denied the same
request in 1999) “The doctrine .of res Judzcata bars consideration of issues that have been
previously raised and adjudicated.” People v. Blair,-215 1l 2d 427, 443 (2005). a
{29 Similarly, defendant’s claim that his -1996 guilty pleas were entered without jurisdiction
because the offenses occurred in Indiana is barred by collateral estoppel. Collateral estoppel bars
the relitigation of a p‘articular‘issue that was already decided in a i:rior case. P‘ec'aple V. f;enner, 206
IlI..Zd 381, 396 (2062). doﬂateral estoppel applies when: (1) the court r_eﬁdered a final judg;neﬁt
in the prior case; (2) the parties are the same or in privity; and (3) the issue decided in the prior
case is identical to the issue presented in the instant case. Jd. ‘ o
130 - ﬁefe‘ndaht r;aised the same jurisdictional c‘:lain; in his 20.13 section 2__-'1_401 _::pc;.tition in the
| sepéxéte proceeding challenging his 1990 guilty pleas in case Nos. 89 CR 6782, 6783, ad 6784,
See Luczgk, 2015 IL ~App' (Ist) 132658-6; The circuit court dismissed the petition and this court
| affirmed on appeal. Id. {31 (fmdi_ng no merit to defendant’s claim that the 1990 judgments against
him were void for lack of subject matter jufisdictionas the record showed défendant stipulated at
" trial that the tbree offenses occurred in Cook County, Ilhnms’) Thus, as defendant s challenge to
the court’s Junsdlchon over the 1990 guilty pleas is 1denncai to that rejccted by the court in his

~ earlier 2-1401 petition, the cleum is barred by collateral estoppel

.11



No. 1-17-3139

931  Defendant’s claims that he was illegally atrested without a wariznt, the police fabricated -

evidence and coerced his confession. through use of physical torture, the State’ committed
prosecutonal n:nsconduct dunng opening statements, the trial court erred by admlttmg his

confesswn, he was demed a probable cause hearing, and his md1ctment was based on a “non-

existing statute” are forfeited All of these claims either appear on the face of the trial record and/or . -

- were wzthm defendant s personal knowledge at the time of his trial, and therefore could have been

rdised on dxrect appeal. A postconviction proceedmg is a collateral proceeding: rather than an

- appeal of the underlymg Judgment and allows review of constltutlonal issues that were not and

' could not have been, ad_]uchcated on direct appeal. People v. Towns, 182 IIL 2d 491, 502 (1998)
| Claims that could have been raised on direct appeal -are barred. Robinson, 2020 IL 123849, 1 42.
Accgrdingly, as these clains c_ould'have been raise_d ox} direct appeal, they are forfeited. See People
v. Edwards, 2012 IL 111711,  21. | |
- 932" To circumvent the forfeiture resulting from his failure to’ eresent ie claims ia his
successiw}e petitions on direct appeal, defendant argues his appellate counsel was iheffeetive.for
' failiné to do so. See, e.g., People v, English, 2013 IL 112890, § 22 (in proceedhés under t'he Act,
the doctrines of res Judicata and forfeiture are relaxed “where the forfeiture stems from the
'ipeffectiAv.e assistance,‘of appe}late-ceunsel”).~ This claim it‘s.eli.‘ is arguably foifeited.'Although\
defead'ant raised a gepefal claim of ineffective assistance ef appellate’ceunsel in the pro se and
supplemental saccessiv‘e‘ petitions at bar, he did not argue as 'he does on appeal that appellate
_ counsel should have Vr.aised fhe claims in those petitions on direct appeéal. See People v. Pendleton,
2231024 45 8, 475 (2006_) (a.claim not raised in a postconvic;iori éetitfon can‘no.tAbe raised-for the

first time on appeal).

-12-
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133 © Even if we read the pro se and supplemental successive poétcdﬁviction petitions ;Iiberally

to include a f:laim that appellate counsel on direct appeal should have raiséd the arguments set

for;h in those peti’cioﬁs2 we find that claim procedurally barred because defendant could havé raised
the claim in hns initial postcbnvicﬁog petition or in his-second po;tconvicﬁon p;atition. See
Blair, 215 I11. 2d at 443, |
9§34 Infact, in ;lefen.dant’ls_ 2060 postconviction ﬁetition, he did aréue ineffective assistance of
appeuafq counsel for counsel’s failure to raise as's'orted claims on direct appeal. See Luézak, No.
1-00-1645 (2001) (unpﬁblished order pursuant to Illinois Supreme Court Rule 23) (affirming the
summary dismissal of defendant’s postconviction petitioh,alleging vafioué claims of ineffective
assistance of .cou"nsel'ahd‘&ue process violations). As.tht'a instant clai’rﬁs were within the trial record
| aﬁd/or~defendant’s kﬁowledge at the time he filed his 2000 p‘ostconvi;:tion petition, defendant
could have incl{zded ineffgctive assis:tance of direct dpbelléte counse} fo;' failure to rais;: the insfant
claims in the earlier postconviction petition.? Accordingly, his ineffective as;istéﬁce of appellate

counsel claim is barred. See English, 2013 IL 112890, § 22.

* Defendant’s 2000 postconviction petition is not included in the record on appeal. However, in
his pro se successive petition, defendant states that, in his 2000 postconviction petition he raised eight
issues: “(1) that his appellate counsel was ineffective because. she failed to review the entire record and
raise all m[e]ritorious claims on direct appeal that appeared in the record; (2) that his fifth and fourteenth
Amendments were violated because the trial court erred in admitting evidence of a prior conviction for
aggravated criminal sexual assault; (3) that his Fourth and fourteenth Aniendments were violated by the

trial court’s denial of his motion to quash arrest; (4) his fifth.and fourteenth Amendments were violated
by the trial court’s denial of his mation to suppress his alleged oral confession; (5) his sixth and
fourteenth Amendments were violated by the trial judge in denied admitting [sic] a supplemental police

repoit as substaritive evidence; (6) that his sixth and fourteenth Amendments were violated when the trial

‘judge abused his discretion in that the judge had a conversation with a juror member outside the presence

of [defendant]; (7) that his sixth and fourteenth Amendments were violated because the trial judge denied
- [defendant’s] request for adequate access to the law library and legal materials, and (8) that his sixth and
fourteenth Amendments were violated because the trial Jjudge abused his discretion in denying
[deferidant’s] petition for a new trial when the State failed to prove [defendant’s] guilt beyond a
reasonable doubt.” In his opening brief on appeal, he similarly states that, in his 2000 postconviction

-13-
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135 The bar against suCcessive postconviction-proceedings is relaxed if the petitioner can
estabhsh cause and prejudme for failing to raise a.claim earlier. Robmson, 2020 IL 123849 1 42.
-~ To estabhsh cause, the de.fendant mst show “some objective factor external to the defense” that

zmpeded hxs ability to raise the cla.un in his initial postconviction proceeding:” PeOpIe V. Coleman

2013 IL -113307, 1 82. Although used for preliminary screening of a motion for leave to filea -

successive postconvmtlon petition, the question of whether a successive postconwctlon peutxon

adequate]y alleges facts demonsu'atmg cause and prejudice remains apphcable dunng second stage

proceedmgs Balley, 2017 IL 121450, 1§ 24, 26. Thus, lack of cause or preJudlce supports the |

second stage dismissal of a successwe postconviction petmon Id. q 26.

1 36 Defendantfs pro se and supplemental successive postconviction peﬁti'ons do not make a

cause and prejudice s‘howjng excusiné his failure to raise his claims in his earlier postconviction
petitions: His sole coiitention fegarding cause fog' not raising thie claims earlier is that, because the
initial petition was summarily dismissed, he did not have the benefit of counsel in rais‘ing the
instant clam]s in an.am‘e*nde'd initial pet-ition. Neither the pro se nor sdpplemental'successive
posteonviction oedﬁon identiﬁes an “objective factor external to the defense” that prevented
defendant ﬁ'om Taising the c]alms in those petitions in his initial postcomncuon proceedings.
Because he faﬂed to demonstrate cause for not raising the claims in his ongmal or first successive

postconviction petitions, those claims are barred. See Bailey, 2017 IL 121450, § 26.

937" The bar against successive petitions is also relaxed if the petitioner asserts a fundamental °

miscarriage of justice based on-actual innocence. Robinson, 2020 IL 123849, § 42, Howéver, to

petition, ke set forth eight i 1ssues appellate counsel fmled to raise on direct appeai mcludxng counsel's
failure to raise those issues.
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theiexte_nt defendant claims he is actually i_nnecent, that claim must fail. To succeed on a elaim of
Laetua]'innocence, a petitioner must bresént evidence that 1s (1) newly discevered, (2) material and
noncumulatit'e, and (3) of such a conc'lusive character that it would probably change the résult on
rétrial. People V. Coleman, 2013 IL 113307, § 96. At the second stage of proceedings here, the

petlttoner must make a substantial showmg of actual i innocence. Tate 2012 1L 112214 1 10.

1[ 38 Defendant’s pro se and supplemeéntal successive petitions make no showmg at all. His pro

se successive petmon is tttled “actual innocence successwe petltlon for post-convxctlon relief” and, .

in his petition and accompanying afﬁdavxt, be proclaims he is actually innocent. However, these
are the only mentions of “actual innocence,” and defendant does not set forth any new evidence
vtrhich would sup_port a claim of actual innocence. Instead, defendant c‘ha_llenges the 'e\fidence

presented at trial as insufficient. As defendant’s petitions set forth no newly discovered evidence

supporting a claim of actual innoeence, this claim was properly dismjssed. See Edwards, 2012 L

111711, § 32 (setting forth the elements of actual innocence claims and emphasizing they must be

supported with new r_eliable evidence). | .

939 FlnaI}y, defendant asserts the cncult court was b1ased against h1m as demonstrated by its

’ statement that defendant was the “poster child” for penmttmg only a smgle postconvzctlon petmon

“and its concluswn that defendant’s claims were barred. Defendant further contends that the court’s
_biae was dennonstrated by its reﬁnsal to take judicial notice of the 161-page Justice bepérnnent
investigation of the Chicago Police Department and postconviction counsel’s request to hold his
petmon in abeyance pendmg the resolution of his torture claim. He requests an ev1dent1ary hearing
“for thes¢ reasons alone.” We point out that defendant has c1ted to no relevant caselaw to support

his position that he is entitled to an ev;dentxa_ry heanng based on the circuit court’s alleged bias.
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See Illinois Supreme Court _Rul_é 341(h)(7) (eff. May 25, 2018) (providing that an appellant’s

argirnents must be accompanied by “citation of the authoritiég and the pages of the record relied

“on However,-even_ if we consider the issue, we find it without merit. -

940 Allegatlons of judicial bias must be viewed in coritext and should be evaluated in terms of

the Judge s specxﬁc reaction to the events taking place See Peoplev Jackson, 205 111 2d 247,277

. (2001). A Ju;;gc is presumed to be impartial even gftercxtreme pro_vo,catxon. Peop_le v. Hall, 114 -

ol 2d 3'76,-- 407 (1986). The party ‘asserting judicial bias must ovefcome this presumption,

Eychaner v..Gross, 202 1IL. 2d 228, 280 (2002):.To do so, he must present evidence of the :iudge’s

personal bias and evidence that the judge ‘engaged in prejudicial conduct during the proceedings.
Id “Tt is- assumed that judges, regardless of their personal backgrounds and expenences in life,
will be able.to set aside any blases or predispositions they might have and consader each case in

light of the ev1dence presented.” PeOple v. Tye, 141 Tl 2d 1, 25 (1990). “[O]nly under the most

. extre_,me cases would disqualification for bias or prejudice be constltutlonally required.” People .
Coleman 168 1lL. 2d 509, 541 (1995) -
91 41 Here, nothing defendant points to demonstrates that the circuit court was biased against

" him or that he suffered pre_jiidice, asa reéu'l‘t of the alleged bias. First, the reﬁord does not show the

court refused to take judicial notice of the 161 -page report postconvic’tioh- counsel referenced.

‘Second, postconviction counsel did not request the court hold defendarit’s case in abeyance; rather;

~ she speciﬁcally stated she was merely informing the court of defenda‘nt’s torture inquiry review

clmm and stated that “some [courts] hold the case in abeyance » whlch the cu:cmt court dechned

to doin tlns case.
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Tf42 Lastly, the court’s statement that defendant was the “poster chﬂd” for the Act’s allowance
of ¢ a smgle postcormctxon petmon was in reference to the numerous frivolous filings defendant has
propounded since his 1997 conwcuen and does not reflect an_y bias against defendant. Contrary to
defendant’s assertions, the record simply does not support his contentions that the court was biased
against ﬁim in dismissing' his petition. Therefere, he has failed to overeome:the presemp'tien that
the court is 1mpart131 .

1[ 43 For the :foregomg reasons, we affirm the judgment of the circuit court of 'Co__ok County.

44  Affirmed.
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‘SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721

(217) 782-2035
Theodore Luczak ' , FIRST DISTRICT OFFICE
' 160 North LaSalle Street, 20th Fio
Reg. No. B-00780 , Chicago, \L 50601-3103 4
Pinckneyville Correctional Center (312) 793-1332
5835 State Route 154 = TDD: (312) 793-6185
Pinckneyville IL 62274
May 25, 2022 _

Inre:  People State of lilinois, respondent, v. Theodore Luczak,

petitioner. Leave to appeal, Appellate Court, First District.
128324 _

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 06/29/2022.

Very truly yours,
OWia 3&; Q7ra.v3{7

Clerk of the Supreme Court



Additional material
from this filing is
‘available in the

Clerk’s Office.



