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MEMORANDUM OPINION

ELI RICHARDSON, UNITED STATES DISTRICT JUDGE

*1 Fred Auston Wortman, lll, an inmate of the Morgan County Correctionat Complex in
Wartburg, Tennessee, filed this pro se action under 42 U.S.C. § 1983 against the State of
Tennessee Board of Parote {(“Parole Board"}, Gary Faulcon, Gay Gregson, Roberta Kustoff,
Richard Montgomery, Tim Gobble, Zane Duncan, Barrett Rich, Rob Clark, Jim Purviance,
Gayle Barbee, Richard O'Bryan, Mark Edward Davidson, Paul Hagerman, and {/nfu
Stewart. (Doc. No. 1). Piaintiff sues the non-entity Defendants in their individual and official
capacities. Plaintiff alsa filed a motion to participate in all proceedings by telephone. {Doc.
No. 2).

The complaint is before the Court for an initial review pursuant to the Prison Litigation
Reform Act (“PLRA"), 28 U.S.C. §§ 1915(e)(2) and 1915A.

|. PLRA Screening Standard

Under 28 U.S.C. § 1915(e){2)(B), the court must dismiss any portion of a civil complaint
filed in forma pauperis that fails to state a claim upon which relief can be granted, is
frivolous, or seeks monetary relief from a defendant who is immune from such relief.
Section 1915A similarly requires initial review of any “complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity,” id. § 1915A{a), and summary dismissal of the complaint on the same
grounds as those articulated in § 1915(e}{(2)(B). /d. § 1915A(b).

The court must construe a pro se complaint liberally, United States v. Smotherman, 838
F.3d 736, 739 (6th Cir. 2016) (citing Erickson v. Pardus, 551 U.S. 88, 94 (2007}), and
accept the plaintiff's factual allegations as true unless they are entirely without credibifity.
See Thomas v. Eby, 481 F.3d 434, 437 {6th Cir. 2007} (citing Denton v. Hermandez, 504
U.8. 25, 33 (1992)). Although pro se pleadings are to be held to a less stringent standard
than formal pleadings drafted by lawyers, Haines v. Kerner, 404 U.S. 519, 520-21 (1972);
Jourdan v. Jabe, 851 F.2d 108, 110 {6th Cir. 1981), the courts’ “duty to be ‘fess stringent’
with pro se complaints does not require us to conjure up {unpleadedj allegations.”
McDonald v. Hall, 610 F.2d 16, 18 (1st Cir. 1879) (citation amitted).

1l. Section 1983 Standard

Title 42 U.S.C. § 1983 creates a cause of action against any person who, acting under
color of state law, abridges “rights, privileges, or immunities secured by the Constitution
and laws....” To state a claim under § 1983, a plaintiff must allege and show two etements:
{1) that he was deprived of a right secured by the Constitution or laws of the United States;
and (2} that the deprivation was caused by a person acting under color of state law.
Dominguez v. Corr. Med. Servs., 555 F.3d 543, 54§ (8th Cir. 2009) (quoting Sigfey v. City of
Panama Heights, 437 F.3d 527, 533 (6th Cir. 2006)); 42 U.5.C. § 1983.

. Alleged Facts
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The complaint alleges that, less than week before Plaintiff's parole hearing, Defendant

Freddie Sevier! conducted a risk needs assessment of Plaintiff. The results of that
assessment showed that Plaintiff had a low risk of reoffending and was an excelient
candidate for parole release. Approximately twenty-four hours prior to Piaintiff's parole

hearing, Defendant finfu Stewart? contacted Defendant Sevier “in order to pressure and
influence Mr. Sevier to negatively change a risk assessment score that had been assigned
to” Plaintiff. {Doc. No. 1 at 24). immediately prior to the hearing, Defendant “District
Attorney” Mark Davidson participated in a “closed-door, private, secret ex parte meeting
with ane or more members of the Parole Board for the purpose of influencing the Board to
deny parole release” to Plaintiff “and to set off any review of [Plaintiff's} release as long as
possible.” (/d. at 25). According to the complaint, Defendant Davidson engaged in bribery
during the meeting.

*2 On September 19, 2019, the Parole Board held a hearing to determine whether Plaintiff
would be released on parole. Defendant Gary Faulcon presided over the hearing.
Unspecified members of the media attended the hearing. Defendants Davidson and Paul

Hagerman? testified during the hearing and, according to the complaint, their testimony
contradicted “written testimony in the form of the Alford Piea agreement entered into by Mr.
Davidson and Mr. Hagerman on behalf of the State and [Plaintiff] and which was approved
of by the victim and the court.” {/d. at 26-27).

After less than five minutes of deliberating, Defendant Faulcon recommended that the
Parole Board defer review unti! 2026, citing Tennessee Code Annotated § 40-35-503(b){1)
and (2). According to the complaint, Defendant Faulcon did not have time to meaningfully
review the numerous documents submitted to the Parole Board as recently as the morning
of the hearing. The complaint alleges that Defendants “produced an administrative
proceeding that was subject to bribery, undue influence, civit conspiracy, collusion, cover-
up and interference with governmental operations.” (Doc. No. 1 at 5).

Plaintiff received the written decision of the Parole Board on October 7, 2019, He filed an
administrative appeal of the Parole Board's decision on-or about November 18, 2019. As
part of his appeal, he submitted discovery requests to the Parole Board. Defendant Rob
Clark, counsel for the Parole Board, informed Plaintiff that his requests for discovery were
denied.

V. Analysis .

Plaintiff alleges that he has been improperly denied parole. He sues the Parole Board,
individual Parole Board members, the attorney for the Parole Board, two state prosecutors,
and two corrections officers. He is unclear about precisely what he is asking from this
Court, if anything, beyond requesting in effect that the lawsuit go forward, proceed through
discovery to a hearing, and then (with Plaintiff presumably victorious at the hearing) be
‘remanded to the administrative agency with instructions.” (Doc. No. 1 at 36). What Plaintiff
apparently seeks from this Court is a determination essentially that his parole proceedings
were improper or invalid, plus a resulting remand to the Parole Board requiring it either to
parole Plaintiff or at least re-do the proceedings in a proper manner. But there are
numerous obstacles to the relief he seeks from this Court, and they prove to be
insurmountable

First, a suit against the Parole Board is actually a suit against the state of Tennessee.
Pennhurst State Sch..& Hosp. v. Halderman, 465 U.S. 88, 98-100 (1984). And, a suit
against a Parole Board member in his or her official capacity is a suit against the state
agency. Hafer v. Melo, 502 U.S. 21 (1991); Ky. v. Graham, 473 U.S. 159, 165-66 (1985).
The Eleventh Amendment to the United States Constitution bars claims for damages
against a state, its agencies, and its employees in their official capacities unless a state
has a waived its immunity. Quem v. Jordan, 440 U.S. 332, 337 (1979), overruled on other
grounds by Hafer, 502 U.S. at 27; see Cowan v. Univ. of Louisville Sch. of Med., 900 F.2d
938, 940 (6th Cir. 1890} (“a suit in federal court by private parties seeking to impose a
liability which must be paid from public funds in the state treasury is'barred by the Eleventh
Amendment.”). Tennessee has not waived its immunity. Berndt v. State of Tenn., 796 F.2d
879, 881 (6th Cir. 1986); Gross v. Univ. of Tenn., 620 F.2d 108, 110 (6th Cir. 1980).
Furthermore, a state is not a person within the meaning of section 1983. Will v. Michigan,
491 U.S. 58 (1989)}. Therefare, to the extent Plaintiff seeks damages from the Parole
Board, the state of Tennessee, or any Parole Board member in his or her official cépacity,
such a request is barred by the Eleventh Amendment and does not fall within the purview
of Secticn 1983. See Horton v. Martin, 137 F. App'x 773, 775 (6th Cir. 2005) (dismissing
damages claim against state parole board under the Eleventh Amendment).
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*3 The complaint identifies only Defendant Faulcon as @ member of the Parole Board. 4
Defendant members of the Parole Board, including the parole hearing director, hearing
officer, and parole administrator, are absolutely immune from damages liability. “[A] parole
board is entitled to absolute immunity for activities retated to ‘the execution of parale
revocation procedures.' " Wright v. McClain, 626 F. Supp. 1073, 1074 (W.D. Tenn. 1986)
(citations omitted}; see Murray v. Miller, No. 88-5506, 1989 WL, 148887, at *1 (6th Cir. Dec.
12, 1889} (holding that “[t]he district court correctly conciuded that the defendants are

immune from suit for damages under 42 U.S.C. § 1983. Individual members of state

boards uniformly have been found to have absolute immunity from suit for damages.”);

Robinson v. Bd. of Parofes, No, 88-6400, 1989 Wi, 68024, at *1 (6th Cir. June 23, 1989)

{affirming district court's holding that suit for monetary damages against Tennessee Board

of Parole members was frivolous). Thus, the complaint fails to state damages claims upon

which relief can be granted under Section 1883 against Defendant Faulcon and any other

Parole Board member in his or her individual capacity.

The complaint alsc names Gay Gregson, Raberta Kustoff, Richard Montgomery, Tim . '

Gobble, Zane Duncan, Barrett Rich, Jim Purviance, Gayle Barbee, and Richard O'Bryan as

Defendants. {(Doc. No. 1 at 1). However, other than being fisted as Defendants in the

caption of the complaint, these Defendants are not mentioned in the narrative of the

complaint or anywhere else in the complaint. A plaintiff must identify the right or privitege

that was violated and the role of the defendant in the alleged viotation. Miller v. Cathoun

Cnty., 408 F.3d 803, 827 n.3 {6th Cir. 2005); Dunn v. Tenn., 697 F.2d 121, 128 (6th Cir.

1982). Because Plaintiff does not alflege the personal involvement of these Defendants in |
the events set forth in the complaint, Plaintiff has not established a basis for imposing i
individual liabitity on these Defendants. See Rizzo v. Goode, 423 U.8. 362, 371 (1876); ‘
Heyerman v. Cnty. of Cathoun, 680 F.3d 642, 847 (6th Cir. 2012). Thus, Plaintiff's claims

against Defendants Gregson, Kustoff, Montgomery, Gobble, Duncan, Rich, Purviance,

Barbee, and O'Bryan in their individual capacities must be dismissed.

Plaintiff complains about the way his parole hearing was handled and asks this Court for

non-monetary relief in the form of holding a hearing, permitting discovery, and an ordering

aremand. (Doc. No. 1 at 35-36). Because Tennessee's statutory scheme places the

decision to grant parole within the complete discretion of the parole board, inmates have no

state-created liberty interest in parole. See Seagroves v. Tenn. Bd. of Probation & Parole, |
86 F. App'x 45 (6th Cir. 2003); Berry v. Traughber, 48 F. App'x 483, 484 (6th Cir, 2002) |
{(“Berry has neither an inherent constitutional right ta parote nor a protected liberty interest |
created by mandatory state parole laws.”); Wright v. Trammell, 810 F.2d 583 (8th Cir. 1987)

(per curiam) (Tennessee law creates no liberty interest in parole). See also Sweeton v.

Brown, 27 F.3d 1162, 1164-65 (6th Cir. 1994} (en banc) ("After Ofim and Inmates, it

became clear that procedural statutes and regulations governing parole do not create

federal procedural due pracess rights....The parale authorities in the State of Michigan may

have been required to follow their own procedural statutes and regulations on parole as

amplified in the consent decree as a matter of state law, but there is not now any viable

legal theory by which Michigan state authorities are require to follow such procedural rules

as a matter of federal due process.”).

“Due process in parole proceedings is satisfied as long as the procedure used affords the
inmate an opportunity to be heard, and, if parole is denied, the Parole Board informs the
inmate of the basis upon which it denied parole.” Seagroves, 86 F. App'x 45, 48 (citing
Greenhoitz v. Inmales of the Ne. Penal & Corr. Complex, 442 U.S. 1, 16 (1979)). Likewise,
there is "no constitutional or inherent right of a convicted person to be conditionally
released” on parole. Crump v. Lafler, 657 F.3d 393, 397 (6th Cir. 2011). Here, itis
undisputed that Plaintiff received a parole hearing and the Parole Board denied parole to
Plaintiff. Plaintiff does not allege that he was denied an opportunity to be heard during his
parole hearing. As such, Plaintiff has no due process claims based on the parole hearing
itself, the process leading up to his parale hearing, or the denial of his parole—no matter
how improper or unfair they all allegedly were.

*4 The complaint alleges that the Parole Board relied on an erroneous or doctored risk
assessment score in denying Plaintiff's parole. However, “reliance on false information in a
parole hearing does not constitute a violation of due process rights.” Jergens v. Ohio Dep't
of Rehab. & Corr., No. 2:10-cv-01183, at **3-4 {S.D. Ohio June 13, 2011) (citing Whiteside
v. Ohio Dep't of Rehab. & Corr., No. 2:03-cv-00439, Doc. Na. 49 at 13) (S.D. Ohio Mar. 31,
2004)) (where plaintiff was not challenging the outcome of his parole decision but rather
the process that “unfairly determined the outcame,” court-rejected the claim, agreeing with
Whiteside that a prisoner has no right protected by due process to challenge the accuracy
of information used by the parole board); Reffift v. Nixon, 817 F. Supp. 409, 413 (E.D. Va.
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1996), aff'd, 121 F.3d 699 (4th Cir. 1997) (per curiam) (explaining that a prisoner may not
raise a claim under Section 1883 to contest information in his parole file because a
prisoner does not have a liberty interest in being granted parole); Washington v. White, 805
F. Supp. 191, 183 (S.D. N.Y. 1992) (explaining that "{s)ince New York's parole provisions do
not create an entitlement to parole...any alleged unfairness in plaintiff's parole hearing does
not and cannot affard a predicate for relief under Section 1983"). Plaintiff fails o state a
claim upon which relief can be granted under Section 1983 here as well.

Plaintiff alleges that, despite the sentence specifying that he became eligible for release
after serving 30% of his sentence, the Parole Board continues to deny him parole. (Doc.
No. 1 at 10). He believes his plea agreement is a contract that requires the Parole Board to
grant him parole now that he has served 30% of his sentence. However, there is no right
under the Constitution to parole or early release. Greenholtz, 442 U.8. 1, 11, Tennessee
Jaw and regutations do not create a right to parole. Wright, 810 F.2d 589, 531. Tennessee
Code Annotated § 40-28-117(a) states, in pertinent part:

Parole peing a privilege and not a right, no prisoner shall be released on
parole merely as a reward for good conduct or efficient performance of .
duties assigned in prison, but only if the board is of the apinion that there is
reasonable probability that if such prisoner is released he will live and
remain at liberty without violating the law, and that his release is not
incompatible with the welfare of socisty. If the board shalil so determine,
such prisoner may be paroled.

1d. {(emphasis added). Section 40-35-501(a) states, in pertinent part: “An inmate shall not
be eligible for parole until reaching his release eligibility date....” (emphasis added). By
reaching the release eligibility date, as the name suggests, a prisoner hecomes efigible for
release, not entitled fo release. Thus, Plaintiff's plea agreement does not entitle him to an
earlier release; the agreement simply recognized his release eligibility date. See Hinds v.
State of Tenn., 888 F. Supp. 854, 857 (W.D. Tenn.1885) {finding that plaintiff's plea
agreement recognized his release eligibility date and “did not promise he would actually be
released then.”).

Plaintiff appears to sue two state prosecutors, Defendants Hagerman and Davidson, for
their alleged rojes in Plaintiff's parole hearing and their faifure to abide by Plaintiff's plea
agreement. However, these Defendants have no authority over the Parole Board's decision
and, in any event, are protected by absolute immunity for their actions in negotiating the
plea agreement under which Plaintiff was sentenced. See Hinds, 888 F. Supp. 854, 857
{citing Imbler v. Pachtman, 424 \J.S. 408, 42728 (1978); Burns v. Reed, 500 U.S. 478,
483-92 (1991); Grant v. Hollenbach, 870 F.2d 1135, 1137 (6th Cir.1989); Jones v.
Shankland, 800 F.2d 77, 80 (6th Cir.1986), cert. denied, 481 .S, 1048 (19887)).

In Tennessee, decisions regarding parote are discretionary and are vested exclusively in
the Parole Board. Doyle v. Hampton, 340 S.W.2d 831, 893 (Tenn. 1960). Therefore, the
only vehicle for obtaining limited judicial review of a Parole Board's decision to deny paroie
is a common law writ of certiorari. Stone v. Tenn. Bd. of Parofe, No.
M2016801730COAR3CY, 2017 WL 4217164, at *4 {Tenn. Ct. App. Sept. 20, 2017), perm.
app. denied (Tenn. 2017). A common law writ of certiorari may be used “to remedy (1)
fundamentally illegal rulings; (2) proceedings inconsistent with essential legal
requirements; (3) proceedings that effectively deny a party his or her day in court; {4)
decisions beyond the lower tribunal's authority; and (5) plain and palpable abuses of
discretion.” Willis v. Tenn. Dep't of Corr., 113 S.W.3d 708, 712 {Tenn. 2003) (citing State v.
Willoughby, 594 S.W.2d 388, 392 (Tenn. 1980)). The Tennessee Court of Appeals
explained:

*5 The scope of review under the common law writ...is very narrow. [t
covers only an inquiry into whether the Board has exceeded its jurisdiction
or [acted] Hlegally, fraudulently, or arbitrarily....At the risk of
oversimplification, one may say that it is not the correctness of the decision
that is subject to judicial review, but the manner in which the decision is
reached. if the agency or board has reached its decision in a constitutional
or lawful manner, the decision would not be subject to judicial review.
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Powell v. Parole Eligibility Review Bd., 879 S.W.2d 871, 873 (Tenn. CL. App. 1994)
(citations omitted). /0. The court will issue a writ of certiorari where a prisoner makes a
showing that there was a "fundamental imegularity in the Board's procedures” or that "the
Board acted iltegally, fraudulently, or arbitrarily.” Williams v. Tenn. Bd. of Prob: & Parole,

No. M2006-02338-COA-R3CV, 2007 WL 3132935, at *4:» (Tenn. Ct. App. Oct. 26, 2007).5

The complaint is unclear as to whether Plaintiff has pursued or obtained a common law writ
of certiorari. However, it is clear that this Court cannot hold a hearing to review the decision
of the Parole Board or remand the matter “with instructions,” as Plaintiff requests. (Doc. No.
1 at 36). This Count has no jurisdiction under Section 1983 to issue a writ of certioran
finding that the Parole Board acted iliegally, frauduléntty, or arbitrarily. See Whipple v. Tenn.
Bd. of Paroles, No. 1:17-CV-148-RLJ-SKL, 2018 WL 1387066, at *7 (E.D. Tenn. Mar. 19,
2018) {dismissing plaintiff's claim in his amended Section 1983 complai'ht for an application
for a writ of certiorari seeking judicial review of the parole board’s decision ta deny him
parole).

Next, Plaintiff alleges that Defendants engaged in a civil conspiracy. But a § 1983 civil
canspiracy by itself does not constitute a separate cause of action. As recently explained
hy a district court in this circuit: '

“A claim for civil conspiracy under § 1983 exists only where the plaintiff has established a
separate and actionable constitutional injury.” Rapp v. Dutcher, 557 F. App'x 444, 450
{(6th Cir. 2014 )(citing Bauss v. Plymouth Twp.. 233 F. App'x. 490, 500 (6th Cir. 2007));
see Wiley v. Oberfin Police Dep't, 330 F. App'x 524, 530 (6th Cir. 2009)(*[Plaintiff) cannot
succeed on a conspiracy claim because there was no underlying constitutional viotation
that injured her.”). Having dismissed the individual panel members because {the plaintiff]
has not sufficiently alleged that they vialated its due process rights, [the plaintiff's]
conspiracy ciaim against them also fails.

PB&J Towing Serv., 1&ll, LLC v. Hines, No. 2:18-CV-25586, 2020 WL 236745, at *8 (W.D.
Tenn. Jan. 15, 2020). The same applies to the instant case; because Plaintiff has failed to
state a claim against any of the defendants for a viclation of his constitutional rights,
Plaintiff's § 1983 civil conspiracy claim against them also fails..

Alternatively, “[ejven if there were a 'separate and actionable constitutional iﬁjury,’ the Court
would dismiss the conspiracy claim because PB&J Towing has not alleged sufficient facts
to support it. The Sixth Circuit has defined a civil conspiracy under 42 U.S.C § 1983 as
follows:

A civil conspiracy is an agreement between two or more hersons to‘injure another by
unlawful action. Express agreement among all the conspirators is not necessary to find
the existence of a civil conspiracy. Each conspirator need not know all of the details of
the illegal plan or all of the participants involved. All that must be shown is that there is a
single plan, that the alleged co-conspirator shared in the general conspiratorial objective,
and that an overt act was committed in furtherance of the conspiracy that caused injury
to the complainant.

*6 Hooks v. Hooks, 771 F.2d 935, 943-44 (6th Cir. 1985).

Conspiracy claims must be pled with a degree of specificity. Hamilion v. City of Romulus,
409 F. App'x 826, 835-36 (6th Cir. 2010). Vague and conclusory aliegations unsupported by
material facts are insufficient, although circumstantial evidence of an agreement among all
conspirators may provide adequate proof. /0. '

Plaintiff's allegations of a civil conspiracy between two or more Defendants are too vague
and conclusory under Hooks, 771 F.2d 935, 943-44, and Hamilton. 409 F. App'x 826, 835-
36. The Court finds that Piaintiff's allegations of & civil conspiracy do not survive the
PLRA's screening, and any such claims will be dismissed. :

The complaint also alleges that some or all Defendants engaged in activity in violation of
state criminal statutes, such as fraud and bribery. To the extent that Plaintiff asks the Court
to initiate criminal charges against these individuals on behalf of Plaintiff, the-“[ajuthority to
initiate a criminal complaint rests exclusively with state and federal prosecutors.” Tunne v.
U.S. Postal Service, No. 5:08CV-189-R, 2010 WL 290512, at *1 (W.D. Ky. Jan. 21, 2010)
(quoting Sahagian v. Dickey, 646 F. Supp. 1502, 1506 (W.D. Wis. 1988)). Private citizens
have “no authority to initiate a federal criminal prosecution of the defendants for their
alleged unlawful acts.” Williams v. Luttreli, 99 F. App'x 705, 707 (6th Cir. 2004). This Court
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lacks jurisdiction to initiate any investigations of alleged criminal activity upon request of
Plaintiff. '

V. Conclusion .

As explained above, the complaint fails to state a claim upon which relief can be granted
under Section 1883, and this action will be dismissed. This dismissal is without any
prejudice to Plaintiff's ability to seek any relief that may be available to him by way of a

habeas corpus filing. &

Because this case will be dismissed, Plaintiff's motion to participate in all proceedings by
telephone (Doc. No. 2} will be denied as moot.

*7 An appropriate Order will be entered.
Al Citations

Not Reported in Fed. Supp., 2020 WL 1666601

Footnotes

1 According to the complaint, Defendant Sevier works at the Morgan County
Correctional Complex. (Doc. No. 1 at 22). A reasonable inference can be
drawn from the complaint that Sevier is a corrections officer. (/d.)

2 Accarding to the complaint, Defendant Stewart is a “Board or TDOC
empiayee.” (Doc. No. 1 at 23).

3 A reasonable inference can be drawn from the complaint that Defendant
Hagerman is a state prosecutor. (Doc. No. 1 at 26-27).

4 It is unclear whether the attorney for the Parole Board is.a member of the
Parole Board.

5 As the Tennessee appellate decisions make clear, if the priscner is
dissatisfied with the ruling of the fower state court on his request for a writ, he
or she may appeal to the Tennessee Court of Appeals.

6 Although Plaintiff refers to himself as “Petitioner” and to Defendants as
“Respondents,” he paid the $400 filing fee for civii actio%is. not the $5 filing
fee for habeas corpus actions. (Doc. No. 5). Moreover, Plaintiff does not
request release from confinement, a remedy typically requested in habeas
proceedings. {Boc. No. 1 at 35-38). So the Court does not purport to have
passed herein on the propriety of habeas relief for Plaintiff. But habeas relief,
like relief under Section 1983, seems unlikely for the kinds of grievances
Plaintiff has set forth in this Section 1983 action. see, e.g., Leggs v.
Genovese, No. 3:16-cv-02069, 2017 WL 6507972, at *6 (M.D. Tenn, Dec. 20,
2017} (“Because Tennessee law does not provide any substantive liberty
interest in parale, Petitioner has no basis for any habeas challenge to the
Board's parote decisions or the procedures surrounding them.”) (citing Settle
v. Tenn. Dep't of Corr., 487 F. App'x 290, 291 (6th Cir. 2012)) (citing Olim v.
Wakinekona, 461 U.S. 238, 250 (1983) and Sweeton v. Brown, 27 F.3d 1162,
116465 (6th Cir.1994) (en banc)).
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« MEMORANDUM OPINION AND ORDER

ELI RICHARDSON, UNITED STATES DISTRICT JUDGE

*1 Pending before the Court is a pro se motion for reconsideration of the Court's Order and
Memorandum entered on April 3, 2020 (Doc. No. 15) and a supplement to the motion (Doc.

No. 17),1 both filed by Plaintiff Fred Auston Wortman, Ill.

1. BACKGROUND
Plaintiff, an inmate of the Morgan County Correctional Complex in Wartburg, Tennessee,
filed this pro se action under 42 U.S.C. § 1983 against the State of Tennessee Board of
Parole ("Parole Board”), Gary Faulcon, Gay Gregson, Roberta Kustoff, Richard
Montgomery, Tim Gobble, Zane Duncan, Barrett Rich, Rob Clark, Jim Purviance, Gayle
Barbee, Richard O'Bryan, Mark Edward Davidson, Paul Hagerman, and f/n/u Stewart.
{Doc. No. 1). Plaintiff sued the non-entity Defendants in their individual and official
capacities.

By Order and Memorandum entered on April 3, 2020, the Court conducted the required
screening of the complaint pursuant to the Prison Litigation Reform Act (“PLRA"), 28
U.S.C. §§ 1915(e){2) and 1915A and dismissed all claims against all Defendants. (Doc.
Nos. 8 and 9). First, the Court found that, to the extent Plaintiff seeks damages from the
Parole Board, the state of Tennessee, or any Parole Board member in his or her official
capacity, such a request is barred by the Eleventh Amendment and does not fall within the
purview of Section 1983. (Dac. No. 8 at 5). Second, the Court found that the complaint fails
to state damages claims upen which relief can be granted under Section 1983 against
Defendant Faulcon and any other Parole Board member in his or her individual capacity.
{ld. at 5-6). Third, the Court dismissed the claims against Defendants Gregson, Kustoff,
Montgomery, Gobble, Duncan, Rich, Purviance, Barbee, and O'Bryan in their individual
capacities because Plaintiff did not allege the personal involvement of these Defendants in
the facts set forth in the complaint. (/d. at 8). Fourth, the Court found that Plaintiff had no
federal due process claims based upon his parole hearing, the process leading up to his
parole hearing, or the denial of his parole; further, Plaintiff's plea agreement does not entitle
him to an earlier release. (Id. at 7-8). Fifth, the Court dismissed Plaintiff's claims against
slate prosecutors Hagerman and Davidson because they are protected by absolute
immunity. (/d. at 9). Sixth, the Court expiained that it has no jurisdiction under Section 1983
to issue a writ of certiorari finding that the Parole Board acted illegally, fraudulently, or
arbitrarily. (/d. at 10). Seventh, the Court found that, because Plaintiff failed to state a claim
against any of Defendants for a violation of his constitutional rights, Plaintiff's Section 1983
civil conspiracy claim against all Defendants failed. (/d. at 1'1).'Alternatively, the Court found
that, even if there were a separate and actionable constitutionaili'njury, the Court would
dismiss the civil conspiracy claims because Plaintiff has not alleged sufficient facts to
support them. (1d.) Finally, the Court found that, to the extent Plaintiff asked the Court to
initiate criminal charges against any Defendant on behalf of Plaintiff, the Court lacked
jurisdiction to do so. {/d. at 12).
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*2 The Court's dismissal of this action was without any prejudice to Plaintiff's ability to seek
any relief that may be available to him by way of a habeas corpus filing. (/d. at 12 & n.6).

. ANALYSIS
Because there is no federal procedural rule permitting a "motion for reconsideration,” the
Court first considers Plaintiff's motion (Doc. No. 15) as a motion to alter or amend judgment
under Rule 59(e) of the Federal Rules of Civil Procedure. Motions to alter or amend
judgment may be granted if there is a clear error of law, newly discovered evidence, an
intervening change in controlling faw, or to prevent manifest injustice. GenCorp, Inc. v. Am.
Int't Underwriters, 178 F.3d 804, 834 (6th Cir. 1889). The movant may not use Rule 58 to
re-argue the case or lo present evidence that should have been before the court at the time
judgment entered. See Roger Miller Music, hc.. v. Sony/ATV Publ'g, LLC, 477 F.3d 383,
385 (6th Cir. 2007) (collecting cases).

Rule 58 motions must be filed no later than 28 days after the entry of judgment. Fed. R.
Civ. P. 58(e). Here, Plaintiff's motion was filed within 28 days after entry of judgment; thus,
the motion is timely under Rule 59.

In his Ruie 59 motion to alter or amend the Court's dismissal of his Section 1983 action,
Plaintiff does not seek to amend his complaint to add claims based on newly discovered
evidence or ta add different thearies of relief than those theories Plaintiff presented in his
original complaint. Plaintiff does not allege that there has been an intervening change in
controlling law that would require the Court to revisit its previous analysis. Instead, he
contends that the Court erred in dismissing this action. Plaintiff's argument largely rests on
the alleged ex parte communication between Defendants Stewart, Sevier, and Davidson

prior to Plaintiffs parole hearing? and on Defendants Davidson and Hagerman's alleged
“speaking against and breaching (of]” Plaintiff's plea agreement (Doc. Na. 1 at 21),
allegations on which Plaintiff elaborated at length in his complaint,

In asking the Court to vacate its prior decision to dismiss his complaint, Plaintiff contends
that “(i} his legal rights to a full, fair, and meaningful administrative hearing have been
invaded by the Defendants in the instant matter based upon the ex parte communications
to one or more members of the Board by Defendant Davidson and based upon the acts
engaged in by other Defendants which comprise a civit conspiracy; (i) the federal statute
42 U.S.C. § 1983 provides Plaintiff with a general right to sue for the invasion of Plaintiff's
rights; and (iii} this federat court is authorized to ‘use any available remedy to make good
the wrong dene' by Defendants to Plaintiff.” (Doc. No. 15 at 5). Plaintiff explains that *he is
relying on the equitable powers of the Court to form appropriate relief that may inciude
remand to the administrative agency with instructions.” (/. at 15).

*3 The Court has carefully reviewed Plaintiff's motion to reconsider and the Court's
previous rulings in this case. The Court is not persuaded that its prior decision is
erroneous. Plaintiff continues to seek from this Court a determination that his parole
proceedings were improper or invalid for a variety of reasons, pids resuiting “equitable
relief” Plaintiff assures the Court it can fashion. However, as the Court has explained, this
Court simply cannot require the Parole Board to parole Plaintiff or re-do Plaintiff's most
recent parole proceedings.

In Tennessee, decisions regarding parole are discretionary and are vested exclusively in
the Parole Board. Doyle v. Hampton, 340 S.W.2d 891, 893 (Tenn. 1960). Therefore, the
only vehicle for obtaining limited judicial review of a Parole Board's decision to deny parole
is a common law writ of certiorari. Stone v. Tenn. 8d. of Parofe, No.
M201601730COAR3CY, 2017 WL 4217164, at *4 (Tenn. Ct. App. Sept. 20, 2017), perm.
app. denied (Tenn. 2017). A common faw writ of certiorari is filed in state court, not here in
federal court. See Whipple v. Tenn. Bd. of Paroles, No. 1:17-CV-148-RLJ-SKL, 2018 WL
1387088, at *7 (E.D. Tenn. Mar. 19, 2018} (“To state the cbvious, this is a federal forum,
not a state court. This Court has no jurisdiction under § 1983 to issue a writ of certiorari
finding that the Parote Board acted iilegally, fraudulently, or arbitrarily when it denied
Plaintiff parole.”). A state court will issue a writ of certiorari where a prisoner makes a
showing, as Plaintiff here urges he can, that there was a “fundamental irregularity in the
Board's procedures” or that “the Board acted iflegally, fraudulently, or arbitrarily.” Williams v.
Tenn. Bd. of Prob. & Parole, No. M2006-02338-COA-R3CV. 2007 WL 3132935, at *4
(Tenn. Ct. App. Oct. 26, 2007). If a prisoner is dissatisfied with the ruling of the lower state
court on his request for a writ, he or she may appeal to the Tennessee Court of Appeals.
This Court has no role in that process. Wells v. Tenn. Bd. of Parolas, 909 8.W.2d 826, 827
(Tenn. Ct. App. 1995), o S
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True, as Plaintiff insists, this Court has the power under certain circumstances to craft
equitable remedies. But Heck v. Humphrey, 512 U.S. 477 (1994), bars all claims for
injunctive or declaratory relief that would necessarily undermine the denial of parole. /d. at
486-87, 489. "{A] state prisoner's § 1983 action is barred (absent prior invalidation)—no
matter the relief sought (damages or equitable relief), no matter the target of the prisoner's
suit (state conduct leading 1o conviction or internal prisan proceedings)—if success in that
action would necessarily demonstrate the invalidity of the confinement or its duration.”
Willkinson v. Dotson, 544 \J.S. 74, 81-82 (2005) (emphasis in originaf). Granting Plaintiff a
new parole hearing and declaring that Defendants violated his constitutional rights in
denying him parote would implicate the validity of his continued confinement. See Whipple,
2018 WL 1387066, at *7 (citing Butterfield v. Baif, 120 F.3d 1023, 1024 {Sth Cir. 1997)).
Plaintiff has not indicated that the decision ta deny him parole has been overturned or
otherwise has been invalidated. Therefore, any request by Plaintiff for injunctive or
declaratory relief is precluded by Heck, and therefore cannot be entertained in this lawsuit.

Accordingly, the Court finds no clear error of law, no newly discovered evidence, or no
intervening change in controlting law justifying the granting of Plaintiff's motion to alter or
amend judgment under Rule 58(e), Fed. R. Civ. P.; see GenCorp, inc., 178 F.3d 804, 834,
Nor do the circumstances alleged by Plaintiff require the Court to alter or amend its
previous decision to prevent manifest injustice. See id. Plaintiff's motion for
reconsideration, which the Court construes as a motion to alter or amend judgment (Doc.
No. 15), is hereby DENIED.

*4 Federal Rule of Givil Procedure 60(b) aliows a court lo relieve a party from a final
judgment for the following reasons: (1) mistake, inadvertence, surprise, or excusable
neglect; (2) newly discovered evidence that, with reasonable diligence, could not have
been discovered in time to move for a new trial under Rule 59(b); (3) fraud (whether
previously calted intrinsic or extrinsic), misrepresentation, or misconduct by an opposing
party; (4) the judgment is void; (5) the judgment has been satisfied, released, or
discharged, or the judgment is based on an earlier judgment that has been reversed or
vacated, or applying it prospectively is no longer equitable; or (6) any other reason that
justifies refief. Fed. R. Civ. P. 60(b}{1)(6). A motian for relief from a judgment or order
under Rule 60 must be filed “within a reasonable time—and for reasons (1), (2), and (3) no
more than a year after the entry of the judgment or order or the date of the proceeding.”
Fed. R. Civ. P. 60{c)(1). Therefore, Plaintiffs motion (Doc. No. 15), if construed as a Rule
60 motion, was timely filed. :

None of the enumerated grounds for relief under Rule 60(b}(1)-(5) apply in this case,
however. As for Rule 60{b}(8), it is a catchall provision that provides for relief from a final
judgment for any reason justifying relief not captured in the other provisions of Rute 60(b).
McGuire v. Warden, 738 F.3d 741, 750 (6th Cir. 2013). Rule 80(b){6) only applies in
exceptional or extraordinary circumstances where principies of equity mandate relief, /d.
“The decision to grant Rule 680(b}(6) relief is a case-by-case inquiry that requires the trial
court ta intensively balance numerous factors, including the competing pelicies of the
finality of judgments and the incessant command of the court's conscience that justice be
done in light of all the facts.” Biue Diamond Coal v. Trustees of United Mine-Workers, 249
F.3d 519, 529 (6th Cir. 2001); see also Thompson v. Bell, 580 F.3d 423, 442 (6th Cir. 2008).
A district court's discretion in deciding a Rule 60({b){6) motion is especially broad due to the
underlying equitable principles involved. Tyler v. Anderson, 749 F.3d 499, 508 (6th Cir.
2014). ‘

Here, Plaintiff does not describe any exceptional or extraordinary circumstances that
mandate refief. The relief sought by Piaintiff is relief that, at this time, he must pursue in
state court by way of a writ of certiorari.

. CONCLUSION
Accordingly, Plaintiff's filing (Doc. No. 15), whether construed as a Rule 59(e) mation to
alter or amend judgment or a Rute 60(b} motion for relief from a judgment or order, is
hereby DENIED.

IT IS SO ORDERED.
All Citations

Slip Copy, 2020 WL 2748267

Footnotes

i
| —— . —_—
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1 The supplement serves primarily to apprise the Count of his view of the
relevant standards for reviewing the sufficiency of a pomplain't. Most of the
authorities he cites are inapplicable because they are state court cases
discussing Tennessee law regarding this topic. In any event, the Court is well
aware of the standard it is to apply in this (federal) case and it has in fact
applied it in this case.

2 Plaintiff alleges that approximately twenty-four hours prfor to Plaintiff’s parote
hearing, Defendant Stewart contacted Defendant Sevier “in order to pressure
and influence Mr. Sevier to negatively change a risk assessment score that
had been assigned to" Plaintiff, (Doc. No. 1 at 24). Immedialely prior to the
hearing, Defendant Davidson participated in a "closed-doar, private, secret ex
parte meeting with one or more members of the Parole Board for the purpose
of influencing the Board to deny parole release” to Plaintiff “and to set off any
review of [Plaintiff's] release as long as possible.” (/d. at 25).

End of © 2022 Thomson Reuters. No ciaim to original U.S. Government Warks.
Document

1
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No. 20-5718
° FILED
_ Sep 23, 2021
UNITED STATES COURT OF APPEALS !
FRED AUSTON WORTMAN 111, )
)
Plaintiff-Appellant, )
)
V. ) ON APPEAL FROM THE UNITED
)} STATES DISTRICT COURT FOR
STATE OF TENNESSEE BOARD OF PAROLE, ) THE MIDDLE DISTRICT OF
et al., } TENNESSEE
)
Defendants-Appellees. )

Before: SUTTON, Chief Judge; SILER and ROGERS, Circuit Judges. R

Fred Auston Wortman III, a Tennessee prisoner proceeding pro se, appeals a district
court judgment dismissing his civil rights action filed pursuant to 42 U.S.C. § 1983. This case
has been referred to a panel of the court that, upon examination, unanimously agrees that oral
argument is not needed. See Fed. R. App. P. 34(a).

Wortman filed a.complaint against the State of Tennessee Board of Parole, Gary Faulcon,
Gay Gregson, Roberta Kustoff, Richard Montgomery, Tim Gobble, Zane Duncan, Barrett Rich,
Rob Clark, Jim Purviance, Gayle Barbee, Richard O’Bryan, Mark Edward Davidson, Paul
Hagerman, and {/n/u Stewart. He identiﬁgd Faulcon as a state parole board member, Clark as an
attorney for the state parole board, Davidson and Hagerman as state prosecutors, and Stewart as
either a state parole board member or a state prison empioyee. The remaining defendants were
only identified by name. Wortman challenged the denial of his release on parole, claiming that
he was denied a proper hearing and a fair administrative process before, during, and after his

parole hearing. Wortman claimed that Clark refused his discovery requests; that the parole board
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- refused his request to issue subpoenas; that he was presumed entitled to parole because he had
served thirty percent of his sentence and had good behavior during incarceration at the time of
the parole h:earing; that Davidson and Hagerman violated his 4/ford plea agreement, in which all
parties agre;ed to his release on parole after service of thirty percent of the sentence imposed, by
arguing against his release at his parole hearing; that the prosecutors’ arguments at the parole
hearing and the parole board’s review of the serious nature of his crime during the hearing
violated the Double Jeopardy Clause; that Faulcon denied him parole without meaningful review
of all the submitted documentation and without factually supported statements; that Stewart
influenced a prison official to change his risk assessment score before the parole hearing, which
negatively affected his parole decision; and that Davidson participated in a private, ex parte
meeting with the parole board before the hearing to influence the board to deny Wortman parole
and bribed parole board members during that meeting.

Wortman claimed that the defendants tortiously interfered with his parole proceedings;

conspired to deny him ﬁérbie; engaged in collusion and fraud; tortiously and unduly influenced a i

government employee; and tortiously imnterfered with and unduly influenced government
operations. | He sought a remand to the parole board “with instructions.”

On initial screening, the district court dismissed Wortman’s complaint under 28 U.S.C.
§§ 1915(e)(2) and 1915A for failure to state a claim on which relief may be granted. The district
court denied Wortman’s mot.ions for reconsideration.

Wortman filed a timely appeal. Wortman argues that the district court erroneously: (1)
dismissed his case without coﬁduéting a hearing; (2) concluded that his parole proceeding did not
violate his due process rights “to a full, fair, impartial, unbiased, uninfluenced and meaningful
administrative process”; (3) dismissed his action before discovery could be conducted; (4)
determined that the defendants did not breach his Alford plea agreement; and (5) concluded that
the defendants were entitled to immunity. Wortman requests oral argument.

‘We review de novo a district court judgment dismissing a complaint under §§ 1915(6)

and 1915A for failure to state a claim. Wershe v. Combs, 763 F.3d 500, 505 (6th Cir. 2014). “In
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determining whether a prisoner has failed to state a claim, we construe His complaint in the light
most favorable to him, accept his factual allegations as true, and determine whether he can prove
any set of facts that would entitle him to relief.” Id. (quoting Harbin-Bey v. Rutter, 420 F.3d
571, 575 (6th Cir. 2005)). A complaint must contain “enough facts to state a claim to relief that
is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has
facial piausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009). |

First, Wortman argues that the district court erroneously dismissed his complaint without
conducting a hearing. He contends that the district court failed to accept his “factual allegations
as true and to draw all reasonable inferences” in his favor and erroneously dismissed his
complaint for failure to state a claim for relief. He also argues that the district court erroneously
concluded that it lacked jurisdiction to issue a writ of certiorari to the Tennessee parole board.

Under § 1915A, a district court is obligated to-“review, before docketing, if feasible” all
civil complaints filed by prisoners who seek redress-from governmental entities, officers, or
employees and must dismiss any complaint that fails to state a claim for relief. Similarly,
§ 1915(e) provides for the dismissal of a complaint for failure to state a claim “at any time.” 28
U.S.C. § 1915(e)(2). Beﬁause the allegations in Wortman’s complaint, liberally construed and
accepted as true, failed to state a claim for relief, he was not entitled to a hearing before his
action was dismissed. See 28 U.S.C. §§ 1915A, 1915(e)(2).

The district court broperiy dismissed Wortman’s complaint for failure to state a claim.
Wortman’s claims challenging the denial of release on parole, the administrative processing of
his parole, and the handling of his hearing fail because he lacks a constitutional right to parole in
order to implicate the Due Process Clause and Tennessee’s parole scheme does not create a
constitutionally protected liberty interest. See Greenholtz v. Inmates of Neb. Penal & Corr.
Complex, 442 U.S. 1, 7 (1979); Settle v. Tenn. Dep’t of Corr., 487 F. App’x 290, 291 (6th Cir.

2012) (per curiam). As noted by the district court, after serving thirty percent of his sentence,
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Wortman became eligible for, but not entitled to, parole. Furthermore, Wortman failed to
establish a separate claim against any defendant for violating his constitutional rights, and, in any
event, his vague, conclusory, and factually unsupported allegations were insufficient to support a
civil conspiracy claim. See Robertson v. Lucas, 753 F.3d 606, 622 (6th Cir. 2014); Wiley v.
Oberlin Police Dep't, 330 F. App’x 524, 530 (6th Cir. 2009). To the extent that Wortman
requested the initiation of criminal charges against the defendants, the district court lacked

jurisdiction to initiate a criminal investigation on his request, and Wortman lacks authority. to

compel the criminal investigation or prosecution of private citizens. See Linda R.S. v. Richard _

D., 410 U.S. 614, 619 (1973).

Moreover, the district court properly concluded that it lacked jurisdiction to issue a
common-law writ of certiorari to the parole boérd. See Willis v. Tenn. Dep’t of Corr., 113
S.W.3d 706, 712 (Tenn. 2003) (“The common-law writ of certiorari serves as the proper
procedural vehicle through which prisoners may seek review of decisions by prison disciplinary
boards, parole eligibility review boards, and other similar administrative tribunals.”). Wortman
has demonstrated no error in the district court’s cenelusions.

Second, Wortman argues the district court erroneously concluded that his parole
proceeding did not violate his due process rights “to a full, fair, impartial, unbiased, uninfluenced
and meaningful administrative process.” He argues that he has substantive and procedural “due
process rights to a meaningful” parole hearing but that “Davidson, Faulcon and other [parole
board] members” violated those rights by engaging in ex parte communications in an effort to
négatively influence the parole board’s decision in his case. Wortmén argues that Davidson and
Hagerman lack immunity for their testimony at his parole hearing and are liable for breaching his
plea agreement by testifying against his rélease on parole.

But Wortman has no constitutional or state-created right to parole. See Greenholtz, 442
U.S. at 7; Settle, 487.F. App’x at 291. And in any event, although Wortman argues to the
contrary, the district court properly determined that the defendants are entitled to immunity from

suit. To the extent that Wortman sought damages and equitable relief from the parole board and
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the defendants in their official capacities, his claims were eésential]y against the governmental
entity they represent, in this case the State of Tennessee, and were barred by Eleventh
Amendment immunity because the State of Tennessee has not waived its sovereign immunity or
consented to civil rights suits in federal court. See Thiokol Corp. v. Dep’t of Treasury, 987 F.2d
376, 381 (6th Cir. 1993); Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71 (1989); Berndt v.
Tennessee, 796 F.2d 879, 881 (6th Cir. 1986). To the extent that Wortman sought monetary
damages from state parole board members in their individual capacities, his claims were subject
to dismissal because they are eﬁtitled to absolute immunity. See Hawkins v. Morse, No. 98-
2062, 1999 WL 1023780, at *1 (6th Cir. Nov. 4, 1999). And the state prosecutors are entitled.to
absolute immunity. See Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976).

Third, Wortman argues that the district court erroneously dismissed his complaint before
discovery could be conducted. In particular, Wortman contends that discovery was f;écessary to
support his claims for civil conspiracy and procedural and substantive due process violations
surrounding his parole hearing. But given the:requirement in § 1915A that a district court screen
and dismiss a complaint that fails to state a-claim on which relief may be granted at the earliest
opportunity, the district court did not err in dismissing Wortman’s complaint before discovery
was conducted. See § 1915A(a); see also § 1915(e)(2).

Fourth, Wortman argues the district court erroneously determined that the defendants did
not breach his Alford plea agreement. He argues that he had a due process and contractual
expectation of release on parole based on his plea agreement and that the defendants violated his
agreement by not granting him parole. He also argues that the denial of parole contradicts his
low risk assessment score and that the parole board improperly considered his underlying crime
when denying parole. Wortman argues that there is a presumption in favor of release on parole
“at the earliest possible release date” where a prisoner “has maintained good behavior,” that
parole release is presumed in his case, that he has had no “failures in past efforts at
rehabilitation,” and that his plea agreement provides for his release on parole after service of

thirty percent of his sentence. Wortman argues that because his plea agreement provides for his
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release on parole after service of thirty percent of his sentence, Davidson and Hagerman
breached the agreement by arguing against his release on parole and that he is entitled to specific
performance of the agreement. |

The defendants did not breach Wortman’s plea agreement. As noted by the district court,
Wortman was eligible for, but not entitled to, parole after serving thirty percent of his sentence.
Moreover, Wortman lacks a constitutional or state-created right to parole. See Greenholtz, 442
U.S. at 7; Sertle, 487 F. App’x at 291.

Accordingly, we DENY the request for oral argument and AFFIRM the district court’s

judgment.

ENTERED BY ORDER OF THE COURT

Al Ao

Deborah S. Hunt, Clerk
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Plaintiff-Appellant,

V.
ORDER

STATE OF TENNESSEE BOARD OF PAROLE,
ETAL.,

Defendants-Appeliee.

P N M e e g

BEFORE: SUTTON, Chief Judge; SILER and ROGERS, Circuit Judges.

The court received a petition for fehearing en banc. The original panel has reviewed the
_ petition for rehearing and concludes that the issues raised in the petition were fully considéréd
upon the original submission and decision of the case.- The petitiofi then.was ‘circulated to-t.he' full
court. No judge hasrequested avote on the suggestion for rehearing en banc.

Therefore, the petition is deniéd.

- : © 7" TENTERED BY:ORDER.OF THE COURT




INTHE CIRCUIT COURT OF pﬁ?@f fe  COUNTY, TENNESSEE
TWENTY-FIFTH JUDICIAL DISTRICT

STATE OF TENNESSEE

Vs, ‘ pockeT No. 1S5-CR-1T9
Fred fugteo, WorT ran I

(:411’:9 o PIQR\
PLEA OF GUILTY mnd
MOTION TO WAIVE TRIAL BY JURY AND WAIVE APPEAL

My full name 15 Fred Avston Wy ctror7ind)am represented by Flon. W Beang . Atomey at Law.
1 am charged with:
1. A»{-Iemﬂﬁ F rg\-D«gt’cc {&Ar.-’éﬁ)r which the n;umum penplty is !Sycars @ 3¢ Yoanda S @ fine, and
the maximum peaalty :sp_l_{ years @ _Fea%and e $ 52> {inc as 4 Ranpe - L offender.
Sodtei Al ioma icst Degive P {or which the minimum penalty s & years @) 30 %andaS_ &5 fine, and
the maximum penalty is years @ % and a $. A j <2 fine as a Rangc oftender.
1. Sofieifatom Prgt Doy @ which the mirfmum penalty is 8 yoars@ X% ondas_ £ fine, and
the maximum penalty is {4 yoars @ €% anda . exas ™ fine as a Range offender.

t

1. Having received a copy of the indictment and discussed it with my attorney, | understand thc nature of the chnrgcs against me #ad any defenses
thay could be raised in my behalf, 1 have discussed all defenses with my attorney, and am satisficd that proper investigation of my casc has been made.
have mel with my attorncy and am satisficd with my attorney’s representation of me.

2, 1 know the Stale’s charges against me and have been told the penaltics cach earies.

3 { have discussed with my attomey and fully understand thet | have a right to plead not guilty or W persist in that plea if it has already been made,
that if 1 plead not guilty, | am cntitled 102 speedy and public trial by a jury, or by a judge sitting without ajury, that I have a right 16 assistance of counscl,
the right to confront and cross-examine witnesses lestifying agoinst me, ond the right 1 compel witnesses Lo appear and testify on my behalf, that at trial |
cauld not be cumpelted 1o take the witness stand and incriminate myscif, and that if § wanted to testify at trial, | would have that right

3§, I undersiand that if | plead guilty and the guilty plea is accepted by the Court, there will not be a further triat of any Kind, other thin imposing
sentence on me, so that by pleading guiity, 1 waive the right 10 a trial, and to a jury determination of guilt and sentencing factors.

5. 1 understand thal in accepting this plea, the Court or the State may ask me questions and require that | answer under oath on the record, and that
my answers must be truthful, and if not trathful, may later be used vgainst me in a prosecution for perjury.

6. | understand that my plea of guilty will result in a conviclion which may be uscd to enhance punishment if T should be found guikty of anothes
criminat offense in the fulure.

7. 1 understand that this guilty pica witl be my day in Court, and [ am waiving appeal.

Understanding shese rights, { do voluntasily and t‘rccly pctmon to be A.iawcd to waive a trial by j Jury ind 10 enter o plca of guilty, and to waivc. -
oppeol. | voluntarily plead gu:ltylo the offense ol

(8 & . which isa Class_A _ (fcmny) fansdmcrﬂ-gr) with a range of punishment of ” 15’ years (@)
36 % as a Range offender and fincs of § _ & s SO =

2 Jad 2] . whichisaClass ___ (felony) {mndcmcanor). with a range of punishment of years @
__ %asaRange _ offender and fines of S w0l

3. m_ﬁ(gd‘%&&_ thisaChss B (fclony) (wu&d—muaa‘x;) with g rangc of punishment of 8-i2 years /@)
3 % as 8 Range 7T offchder and fines of S __ 22 R R
M Pd

! understand that the Court will impose sentence. The District Atorncy General will (mmeomdme&) {recommend a sentence of:

Cul: . @ 3£ %; Suspended after _—— doys; Sunervision by 8 ——— fine; Restitution of
: Pay fine, restitution and costs a1 S ———~ _ per month beginning —_— .

Cr2: E( I‘ xv-c'ﬂ @E‘iﬁc-fm:m:dcjrﬂ —_doys Supervision by o S . —_ finc: Restitution of
: Pay fine, restitution and costs at S _——————parmonth beginning e .

c W&’_f%“‘ T %: Suspended aficr ————days; Supcrvision by _ e 1§ —————finc: Restitution of

Pay fine. restitution and costs at S ____>——~""ptrmonth bsginning I

{ certity that my plea of guilty is voluntary and not the result of foice or threats or promises apant from a plea agreement. 1 acknowledge that
there have bezn Ro promises of guarantees made 10 me 83 to release or parole date of my sentence and thers are no other promises other than as stated
herein or in Open Count. i am pleading guilty because Tam guiity.

1 fully understend my right to appeal and have my case reviewed by an Appeliste Court, bythereh expressly and knowingly waive my right to
appeal and agree that there is no basis for appeal. /v / %

This the _F ™ day of Noue i o~ VIS

Dcicndant.
L & . " RECEIVED-ENTERED, G/2 23 3759
o p /W NUV 09 Zma Date of Bina: _ rlr 02"2 ;6

DEPUTYcRASRK

The defenduns having beeo (ully .xdws:ct n p~1> E E Aghts in Gpen Ceun, and afier a &l eeplanxion o

P those tighis, volungsi
which is accepled by the Court e maloks 1o waive izt by jury and appesl anc geanted o~ , gt %d 3 pica of guiity
\A’(&dhﬂ/ \*Z::Q“—
: i / 7
|

fAimyse  Iedpe

Attorncy for the Defendant




T

e ‘m
o

FORFPFAYET

Coeanaed ferthe Saae

Arrest Deawe Indictivent Filing Date,

SaeConoel s

JUNDGMENT e T3 Amerdad [T Coenecied

Came the partics fog entey of jodemar

f NOVENBER . 2{15 b dclndant

B3 P1ed Guiln ) DismissedNotle Prosequi Iadicimeni: Class {oircle onct
D Pled Nolo Indicted Offcuse Nime AND TCA §

;h‘}' = {eptificd Question Findmgs Incarporaicd by Amended Offeitss Name AND TOA § e
Uifense Dutes L O&esms Courty of DiTenser

Coavicuon Offense Name AND TCA & CGAME ) )
[ T 5 9 Fetony [_, Mi v’ll;"h.‘l'l-:t

“clary ) Misdemcin:

X Guiity 7] Not Guihy Coavicrion: {238 (circke onc) A 8

Is fourd:
Js this conviction offense methamphciasning raaied? ] Yoo B No

[ hiry Verdiar {JNot Guily by Reasan of
) Benen Yroad
“fier considormg th
reference berenr itis ORDPFRED and ADIUDGE thar the vomd iz oa desenbed shave is impased herehy and 1ha 2 semence and cosis e 1mposed as ol
. Chncurrent with: Pretriad Juil Ceedit Penod(s):
e COUNT 53; sSHELBY

2 Minipaed 3 3 Dearee Murdes CO DOCKET 4.13_ From 06 (015 10 3170
A 7l o 4 it R 33 N N 3 g PR
F1 Stndar {___} i X Lo 02\ ’\

e

Semienie posed Dister M

¢ evidense, Die cntuee reend, and in the czse nf sentencing, all fztors iy Tennessee Code Anpowned Title-10, Chigpuer 35 20 o wheddt e ey

Fsom
( onsceubave 100

From _

D Ay ;:\ﬂ..;.(( wideath T5% From e

I9EIE (950 [:]mn Brezsce Monder wiSist &

wneed Tor o U1 Covri ial T Workheuse
—

Seatenee Leaget 30 Yaus o Monhs B BR1ICTTS (a3 tare [3 b wiow Faoie ) Deatih
Mamomory Miamei chlcn.x !,crmh' A0 :'»-617 0ep3505,59 £ SE-TO-H DT 3% Offeme
it of Freaam or J-208, Vaoianion of Sox Gilosdet Registy oe _ Nh (39172183

Penod of mcarosreticn 1 he S 'ud prios to release an p:oba ol ot Camn v CoriacHons. _bhouths 1);\\—5 Hows
Minlioum service prior 1o chg.‘*nhlv for work.retease, furlouszh, thusty statbs and schabilitstive pmgtz;m. . (Mudumauor {Omlyy
Alteraeive Sentence. (3 Sep Prob [ iinsup Piib D Comm Corr (CHECK ONEDOX). ,_Ycan“__‘_' "1(;n|‘15,'_ __Davs Cifcctive:

WAS DRUG COURT CRDERED AS A CONDITION OF THE ALT "T’\’I SENTENCE? [ Yes & No

g

Costy fo lie }’:m.! by I Restiurion: Victim Noeme
_ Counn Cos [ Deleadan i

e Assesssd

i o fpury Fund (n3-58

sung Fund (TN Drug Conro :\ct;

specal Canditions

{ iographed




)

INTHE CRIMINAL/CIRCUIT COURT FOR FAYETTE COUNTY, TENNESSEFE

Case Number 1S-CR-175 Count: 3. Ceunsel for the State . MARK E.DAVIDSON
Judicial District: _____25%  Judicial Division: ! Counsel for the Defendant; ROBERT M. BRANNON IR
State of Tennessce [ Resgined [ Pab Dol Appt [ Private Auy Appe

LR 73 Counsel Waived U Pro Se

Deiendant: FRED AUSTON WORTMANIIL __ Alins: e e e DM O Biyth: 022201956 Nen _

Race:

Siite 1) 5

o White SSho_ SRR  Diiver License i Q73707041 lssuing St
County Offender 1D 2 (1 applicable): . o TOMISTTDOC

Relationskip to Vicim:__ SPOUSE Vitims Ape: R e
Sie Contral £, . Arrest Date: Q6032015 . Wdictment Filing Dawe: .

JUDGMENT 1%} Original — {J Amended - [ Corrected
Come the parties for entry of judament.

e G _dmol _ NOVEMRBER s 2015, o the deféndani:

{5 Pied Guiliy 3 Dismissed/Nolle Prasequi Indiciment: Class (cisclesmey 17 A B ¢ D E 3 Fetany (T Misdemeanar

{J Pled Nolo ndicted Offénse Ninme AND TCA §: . HGN OF TS DIG

1] Pled Guilly - Ceriified Question Vindings Incorporaicd by Amended Offense Name AND TCAS . . e

Rerenence Offense Date; _ QRIS . CoutyofOfiense  FAYETTE
Convieion Offense Name AMDTCA & qampe. .. . e

fs found: B Gaihy £ Not Guiky Convictiom: Class fcircleane): 1 A B C D & {3 Felony ) Misdemednes

0 Jury Verdiet {73 Not Guily by Reason off Is this conviction offensc methampbetamine related? [ ves B No

{7} Bench Trial Sentenee Imposed Dates __ © S

Alfter considenng the cvidente, the eatite secord. and m the sase of semencing, all fasiors in Tennessée Code Annotaied Tide 40, Chapia

35, aU of which are incorpansed by
seference hiereim, it ORDERED and ADIUDGED that the conviction describied abovet is imposed hereby and that a sunlence and ©

osls are imposed as fallows:
Offender Statue Releave Ulyabiben Concurrent with: Pretrial Jaif rediy Perind(sj:
{Check Onie) {Cheak One)

i1 Mihgpated [ Mingated 20% ] Az Rob wiPnor 100% D (* Dcprie Munder # Gty yR=%

SHELBY C’(}C—K(:)C }iti '
{2 Standasd L] Mingned 30% [ Mutnple Rapist 00% (3 Drig Free Zone i s y ! .

From 07012015 1o

1:,: Mul%ip]c b7 Stanaase 30% E;J Child Rapist 1005 3 Gang.Relsted B oha) ;378- From 10,
- 5,=1‘ Persistent Ol Mokpte 3%z, L) Chiie Predaier 100% £ Repeas Vikent O * (Cansecumiat s SR | - SRR
R {J Carees ] Persiviant 2 3% 0 Ay Rapis 1009 - ] .
: [ Career 665 3 Mute 39371324 100% LA e okt NebrEw 7034 : From . w_ .
[ Ay Rob 83% [ 3917032009, (b 100% DA Lhziq Newtn35% .
D346 35-50:00 100 ] Apg Acsauie sDearh 75% o] Meth 1005 From o w_

339135181000 ] a1 1 Degter Murder wiSH] 5%

Sentenced To: ,4)3 ég THOC 3 Counmy Jail {7 Workhouse

Sentence Length:

- Hours CIeire O3 Lafe whomt Parale [ Death

Mandatory Mimmum Sentence Lengih, e e FO-1TANT 392124513, 3913544, or 39:17-432 50 Prohibited Zone or e, 350307 DAY Offense
or .. 3%17-1324 Possession/Employment of Fircarm or oo VO-39-208, 211 Vidlation of Sex € ffender Kegisdry or

Pesitnd of incarceration 10 be served prios ta relense on probation or Commanity Cortections: _ Monihs e Duys  Hows

. Minimum savice prior o eligibility for work relcase, furlough, trusty $tatus and rehabilitative programs: % {Misdemcanor Onty)

Alrernotive Semtence: {3 Sup Prob [} Unsup Prob [ Comm Corr (CHECK ONE BOX)} JYeard | Months _ Doys Effective:
WAS DRUG COURT ORDERED AS-A CONDITION OF THE ALTERNATIVE SENTENCE? [T Yes ) No

Years == Monts | e— ays

_ . Moth (39-17.434, 417, Wity

Jourt Ord Fees ines: i ’ e e X B
Court Ordered Fees zr{d Fines Costa 1o be Paid by Resiion: Vicim Nome o
S Count Conts ] Oetendam {3 state
9 Address ‘ . -
S Fine Assessed . e e s s i e+ s e
s Trnumane Braw bjry Fund (68-53-307 of seq) - e etime R e e i i e
[P 3 - - : :
S Druz Testing bund (TN Drug Control Act) Fotal Anount S L PerMomb s e
LIS & & S Sex OfTendet Tax
S O . [ tnpaid Communily Service waettours _ Dovs o Weeke  Months
B The Defendant having been found suiltv 33 réndered infamous and ordered 10 povide 4 binlogical specimen for the pumnese of DNA analvdis
{1 Putsuznt 10 39-13-521 the defendant is drdered 1o nrovide a biological specumen for the purpose of BV sesting
Y Pursisons to 39.12.224 the defendzm i seotenssd comamity Mupeivisivn fur [HE TANGWHIR Sen1ente eXpITation,
. Special Congitions [ Pussuani 10 Title #8. Chapter 11, Part 1), the clerk shall forward this judenient 1 the Department of Health
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IN THE CRIMINAL/CIRCUIT COURT FOR FAYETTE COUNTY, TENNESSEE

Case Number: L3-CR-179 LCountt |2 Counselforihe Swter 0 MARK L DAVINSON
dudicial District. 25 Judicial Division: |1 Counsel for the Detendant: ROBERT M BRANNON.JR
Stute of Tennessee - T {3 Retained [ Pubs Def Appt [ Privac Aty Aopi
Ve, [ Counsei Waived [ Pro Se
Defendant___ FRED AUSTON WORTMAN 111 Ahag; oo B of Bink 0222 1976 Sex.  Nigie
Race: __ White _ SSN O Driver License £ 075767641 Jsump Staver TN
Swate 1) 4: Courty Offender 1D # (f applicabley: TOMISDOCH,
Relationshipio Voesiene_ Viciim's Age: _ .
Swwe Comrolt #: o Arest Dases . ,;__ Indictment Filing Dare: .
JUDGMENT 1] Original 1 Amended ™ [ Corrected
Come the parfics for entry of judgment,
Onthe __ Q  dnof __ NOVEMBER 2013, the defendant;
{3 Pled Guihy [ DismissedNolle Prosequi Indictment: Closs (encleoney 1 /&‘ 5 ¢ D ‘lg) ficik 2 Felony [ Misdemeanc
{J Pled Nola Indicted Offfense Namie ANU TUA S 3512001~ =Y LORSTDRGRLL MURDER
71 Pled Gutly -~ Certified Question Findings Incorporated hy Amended Offense Name ANRDICA $ e e '
Reference Ofense Dater 0610 County of Offcrse._TAYENY !
i Convicton Oftense Name ANDTCA S L
lls found; CIGuiy {3 Not Guilry Convicton: Class {ciscleone) 1 A B ¢ D & i J Felony [T Mhsdemeanies E
3 Jury Verdict: [T Not Guilty by Reason of 15 this conviction offense mcthamphetamine selated” [ Yes 1 Mo !
i L Bench Trnd Sentence Imposed Daver. e !

After vensidering the evidence, the entire record, and 19 the case of sentencing, all factars in Tennessee Code Annotated Tatde 40, Chapier 13

A3, alt of which are incarporated by
referente herein, i 1s ORDERED and ADIUDGED that the conviction desaribed shove is imposed heteby aid that & sentence and costs are impused as follows.

b iender Statue Releass Bhgnbility Concureent with: Pretrial Jail Credit Period(s): [
{Cheek ey (Chesh Oned
1 Migated E:] Mitspmied 20% D Ay Robw/Pror $00%% D 1 Deyrew Murder From U [ I
O $tandand £ Mitieaee 29% £ Mutzpte Kapis 100%% 3 Dy rce Zone
{_:‘i :\"ku!lip’.t {3 Sramtard 0% 3 Chitet Rapast 100% ] Grog, Related ) X A From .
O3 Porsistenc | [ ] sabate 354 [ Cound Predator 106% O Repear Viokent &7 [Cansteutive fo: Tt T
3 Career {1 Fernisient 43%, ] Agg Rapist 1004 [ > .
Carces $6% 3 s 39.151320 1003 L] A Chitd Rewfin 50% Prown Lt
Olaperopssse  [J39-17.004e w0 LI Ae Chiid Nepin 55%
(4535501401 1009 [ Apg Assaolt wiDeats 75% 1 Meh 106% From  w_ )
03015 0m5 [T An 1 Degree Murder wiSBI 854
Sentenced To: TR0 {3 County Jail 3 warkhouse . !
Seawence Leagth: _ Yeans | Months __ __ Days __ Hours D iafe D3 Life wiout Pasole [ Death i
Mandatory Mimimasn Sentence Length w2 937N, 3913513, 39-13-514. or 39-17-132 in Prohibited Zone or e 33430101 DULAY Offense
or 391741224 PossessionEmployment of Fircarm or e 40-39-208, 21T Vinlntion of Sex Offender Registy r __ Mueth (39-17-434, 2447, 418,
Period of

Hrveraiiot 10 be served pnor 1o scieast on probation or Community. Corrections: e Months Doys _ Houss
Minimum service prios to eligibility for work release, Turlough; frusty status and rehabilittive proframs; o Y (Misdemennor Only)
Aliernative Sentence: (3 Sup Prob [J Unsup Pred (J Comm Con {CHECK ONE BOX) Yeats Months Days Effectiver ___

WAS DRUG COURT ORDERED AS A CONDITION OF THE ALTERNATIVE SENTENCE? [T} Yes # No

"he Oetendant having been found quihv is renders! mfamons and ardered to nrovide a bicloeical specimen jut the pumose o1 D
3 Pursuas w0 39-13-521 the defendant is vnlered 10 nrovide a hiolopical specimen for the purpose of HIV testine

DHIDNANE L 27 3D e OGRGHEAIN Y MBICHECG 1) COMMIBAIY supCIvVISun 1T ite TOBOWINg SenteAe dxprratn
_ Speaal Candinons L3 Pursuant 1o Titke 68, Chapler 11, Pari 10, the clerk shall fors ard this dgment 16 the Department of Health,

anaivsig,

Courl Ordered Fees and Fines: Costy 10 be Pai o ’
purt Qrdered Vees and Fines 0sts 10 be Paid by Reatitution. Victim Name o o
S _Coun Costs O petendame T State ‘ s -

3 - . ’ Addresy

b3 Fine Assessed - .

S .. liumatic Bram Injusy Fund (68-55-301 ¢f seq) - U . e .

S e . Drug Testing Fund {TN Drug Control Act) Total Amount S PerMonth S o )

§ o acer S . _Sexficnder Tan

S L Other e e s em o 7] Unpant Communny Service oo Howrs o Dme Weeks _ Months

Judge’s Sumalure Date ot biin ‘J. pdieni
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