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IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF OHIO 
 WESTERN DIVISION AT DAYTON 
 
 
DAVEL CHINN, 
 

Petitioner, : Case No. 3:02-cv-512 
 

- vs - District Judge Sarah D. Morrison 
Magistrate Judge Michael R. Merz 

 
CHARLOTTE JENKINS, Warden,  
  Chillicothe Correctional Institution, 

 : 
    Respondent. 

 DECISION AND ORDER 

  

 This capital habeas corpus case is before the Court on Petitioner’s Objections 

(ECF No. 214) to the Magistrate Judge’s Report and Recommendations (ECF No. 213) 

recommending denial of Petitioner’s Motion to Amend the Judgment (ECF No. 210).  

Respondent has replied to the Objections (Response, ECF No. 215). 

 When a party objects to a Magistrate Judge’s Report on a dispositive motion, 

the District Judge is required by Fed.R.Civ.P. 72(b)(3) to review de novo any portion 

of the Report to which specific objection has been made.  Having reviewed the Report 

employing that standard, the Court rules on the Objections as set forth in this 

Decision. 
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First Objection:  Materiality Standard for a Brady Claim 

  The Motion to Amend criticized the Court’s decision on the merits for failing to 

evaluate the materiality of claimed Brady material by applying Smith v. Cain, 565 

U.S. 73, 76 (2012), and Wearry v. Cain, 136 S.Ct. 1002, 1007 (2016)) (Motion, ECF No. 

210, PageID 10495-96).  The Magistrate Judge concluded this omission was not a 

manifest error of law because Smith and Wearry were both handed down many years 

after the Ohio Second District Court of Appeals decided the Brady claim (Report, ECF 

No. 213, PageID 10548, citing State v. Chinn, No. 18535, 2001 Ohio App. LEXIS 3127 

(Ohio App. 2nd Dist. Jul. 31, 2001). 

 In his Objections, Chinn argues that Smith and Wearry do not create new law 

different from the clearly established Supreme Court law in 2001.  Rather, they are said 

to be merely “’illustrative of the proper application’ of the governing legal principle of 

Brady v. Maryland.”  (Objections, ECF No. 214, PageID 10552.)  According to the 

Objections, when the Supreme Court has clearly established a general principle of law, 

then a habeas court in determining whether a state court has reasonably applied that 

principle, must consider Supreme Court precedent applying that principle that is handed 

down between the original decision and the habeas decision.  In other words, the 

reasonableness of a state court decision under 28 U.S.C. § 2254(d)(1) must be measured 

against Supreme Court precedent of which the state court could not possible have had 

notice so long as the new Supreme Court decisions are “applications” of the principle and 

not extensions of the principle or creations of new rules.   

 How could a conscientious state court judge perform this task?  She or he would 

have to thoughtfully consider existing Supreme Court precedent when deciding a case.  
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Beyond that, the judge would have to be prescient, to correctly predict what direction the 

Supreme Court will take with the general principle.  That, of course, is a notoriously 

difficult task, even for those who make study of the Court their life work.  Chinn’s position 

seems to be that those judges who guess wrong are not entitled to deference under § 

2254(d)(1). 

 Fortunately, the Court does not have to attempt to resolve this dilemma to decide 

the instant Motion.  Although the Court did not discuss either Smith or Wearry in its 

decision, it applied the correct Brady materiality standard.  Three times in deciding 

Ground One, the Court announced the standard it was applying: 

“Evidence is material only if there is a reasonable 
probability that the result of the proceeding would have 
been different had the evidence been disclosed.”  

 
(ECF No. 206, PageID 10381-82, citing LaMar v. Houk, 798 F.3d 405, 415 (6th Cir. 

2015)1. 

“This Court finds that the additional impeachment 
information, had counsel even chosen to use it, would not 
have so conclusively undermined Washington’s testimony at 
the trial that it would have created a reasonable probability 
that the result of the trial would have been different.”  

 
(ECF No. 206, PageID 10384). 

 
“Although the juvenile records may have been helpful to 
counsel, the Court cannot conclude that there was a 
reasonable probability that had they been disclosed, the 
result of the proceedings would have been different.”  

 
(ECF No. 206, PageID 10385). 
 
 In Smith, supra, the Supreme Court reiterated the Brady materiality standard 

1 LaMar is a capital habeas case litigated originally in this Court.
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as follows: “We have explained that "evidence is 'material' within the meaning of 

Brady when there is a reasonable probability that, had the evidence been disclosed, 

the result of the proceeding would have been different." 565 U.S. at 75, citing Cone v. 

Bell, 556 U.S. 449, 469-470 (2009).  Applying Smith to this case, Petitioner argues  

“Chinn should not lose merely if “the jury could have” been unmoved by the suppressed 

evidence; only if it is convinced “that [the jury] would have” discounted that evidence may 

the Court find the withheld evidence to be immaterial.”  The Court agrees and that is the 

standard the Court applied.   

To put it explicitly, the Court is not convinced that if the undisclosed evidence had 

been disclosed there is a reasonable probability that the jury would have rejected the 

credibility of Washington’s testimony.  As the Court’s Opinion notes, there is sufficient 

other evidence of Chinn’s guilt (including particularly the corroborating identifications 

by Ward and Cox) and evidence supporting Washington’s credibility that there is not a 

reasonable probability that the trial would have had a different outcome if this evidence 

had been disclosed. 

The Court notes that the evidence in Smith was much weaker.  Larry Boatner was 

the sole witness at trial who identified Smith as one of three gunmen.  Boatner had no 

prior relationship with Smith and his occasion for observing Smith was brief and 

traumatic:  five of Boatner’s friends were shot to death.  “No other witnesses and no 

physical evidence implicated Smith in the crime.”  565 U.S. at 74.  While no physical 

evidence linked Chinn to the crime,2 there were corroborating identification 

2 The crime in suit occurred in January 1989, long before forensic use of DNA became common.  The very first use 
of DNA to obtain a criminal conviction had only happened two years earlier in England.  The record is devoid of any 
mention of collecting DNA samples in this case, much less of what they would have shown.
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witnesses (Ward, Shirley Ann Cox).  The suppressed evidence in Smith’s case 

included statements by Boatner that directly contradicted his trial testimony, unlike 

anything in the unproduced evidence here. 

Wearry, like Smith, is a capital case from Louisiana where the Supreme Court 

was reviewing directly the decision of the Louisiana post-conviction court.  The 

opinion is a per curiam GVR3 decision.  The suppressed evidence included serious 

impeachment evidence against two State witnesses and medical records which 

strongly undermined another witness’s testimony.  The Court declined to decide the 

ineffective assistance of trial counsel claim that was presented, but recounted the 

evidence presented in post-conviction which strongly supported Wearry’s alibi.  The 

Court gives no hint of modifying the Brady standard, but faults the Louisiana court 

for “improperly evaluat[ing] the materiality of each piece of evidence in isolation 

rather than cumulatively.” 136 S. Ct. at 1007, citing Kyles v. Whitley, 514 U.S. 419, 

441 (1995).  In this case both the Ohio Second District Court of Appeals and this Court 

have evaluated the materiality of the suppressed evidence cumulatively, not piece-

by-piece. 

In sum, Petitioner has not convinced the Court it has committed a manifest 

error of law in evaluating the materiality of the asserted Brady material.  That is, 

assuming Smith and Wearry are applicable to this case, their holdings do not warrant 

amendment of the judgment.  

At the end of his first objection, Chinn attempts to insert a new claim, to wit, 

3 I.e., a decision in which the Supreme Court summarily grants a writ of certiorari, vacates the judgment below, and 
remands the case.
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that “the state court’s factual determinations were unreasonable under 28 U.S.C. s. 

2254(d)(2).”  (ECF No. 214, PageID 10554).  Chinn did not raise this claim in his Motion 

to Amend.  That is, he did not assert this Court committed a manifest error of law when 

it did not decide that issue in his favor in the Opinion.  The Court declines to consider 

that argument.  Allowing a litigant to introduce a new claim of manifest error of law in 

objections to a Magistrate Judge’s Report on a Fed.R.Civ.P. 59(e) motion would defeat 

the very strict time limit on making claims under that rule. 

Second Objection:  It Would Not Be Improper to Grant Relief on the Basis of 
the Manifest Injustice of the Conviction 
 
 Chinn objects to the Magistrate Judge’s conclusion that he is not entitled to 

relief because his conviction is manifestly unjust (Objections, ECF No. 214, PageID 

10554, et seq.)  He notes that the Magistrate Judge did not discuss the manifest 

injustice portion of his Motion except for a “broadside” against the delays in handling 

capital cases in the American system of criminal justice.  Id. at PageID 10555.   

Chinn says he has not been responsible for the delays in handling his case.  Id.  

Without attempting to assess responsibility for delay among the participants, the 

Court notes that the case became ripe on objections to the Magistrate Judge’s reports 

and recommendations on November 5, 2013.  A very considerable amount of effort 

has been expended since that date on Chinn’s efforts to insert lethal injection 

invalidity claims and claims under Hurst v. Florida, 577 U.S. ___, 136 S. Ct. 616 

(2016), into this case (See ECF Nos. 95-204).  As to the lethal injection invalidity 

claims, Chinn has been litigating those claims in the proper § 1983 forum since 2011. 

In re Ohio Lethal Injection Protocol Litig., Case No. 2:11-cv-1016. 
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Chinn claims to be actually innocent. Id. at PageID 10556.  In support he cites 

no new evidence of actual innocence in his own case, but relies on social science 

commentary projecting the percentages of actually innocent persons convicted 

capitally, Gross, O'Brien, Hu, & Kennedy, Rate of False Conviction of Criminal 

Defendants Who Are Sentenced to Death, 111 Proceeding of the National Academy of 

Sciences 7230 (2014) (full-scale study of all death sentences from 1973 through 2004 

estimating that 4.1% of those sentenced to death are actually innocent); and Risinger, 

Innocents Convicted: An Empirically Justified Factual Wrongful Conviction Rate, 97 J. 

Crim. L. & C. 761 (2007) (examination of DNA exonerations in death penalty cases for 

murder-rapes between 1982 and 1989 suggesting an analogous rate of between 3.3% and 

5%).  Notably the authors do not suggest ways in which their research can be applied to 

determine if a particular inmate is actually innocent.  They also take no account of the 

likely geographical dispersion of such cases, but the limitation of capital convictions to a 

very small number of counties in the United States is well known.  Montgomery County, 

Ohio, has not historically been a source of many capital convictions; the most prominent 

in the last thirty years have been for multiple killings (Marvallous Keene (5), Samuel 

Moreland (5), Antonio Franklin (3), Larry Gapen (3)). 

Chinn has not suggested how the “manifest injustice” prong of Rule 59(e) 

jurisprudence applies here except to argue he is innocent.  Whether or not he is innocent, 

the Court is not persuaded that its decision on the Brady claim will perpetuate a 

“manifest injustice.”  Chinn has received very careful judicial attention to his Brady 

claim, including two remands from the Ohio Second District Court of Appeals.  The Court 

has agreed with the Magistrate Judge that its resolution of that claim is debatable among 

Case: 3:02-cv-00512-SDM-MRM Doc #: 216 Filed: 08/18/20 Page: 7 of 8  PAGEID #: 10567

A-14



8

jurists of reason, so the claim will receive further review by the Sixth Circuit.  But 

allowing the claim to go to the circuit court in its present posture does Chinn no injustice. 

Conclusion 

 Petitioner’s Objections (ECF No. 214) are overruled and the Motion to Alter or 

Amend the Judgment (ECF No. 210) is DENIED. 

August 18, 2020. 

        __/s/ Sarah D. Morrison_____ 
                  Sarah D. Morrison 
          United States District Judge 
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