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JUDGMENT: April 24, 2014: Application for leave to appeal
denied. Any costs to be paid by applicant.
Per Curiam filed. ’
‘May 27, 2014: Mandate issued.
From the Circuit Court: for BALTIMORE CITY

000103041071
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STATE OF MARYLAND, Sct:

1 do heraby certify that the foregoing is truly taken from the records and proceadings of the said Court of Special Appeals. In testimony
whereof, | have hereunto set my hand as Clerk and affixed the seal of the Court of Special Apgpals, this twenty~seventh day

of May . 2014 . : i
o ; L lork of eéo: urt of Special Appeals

COSTS SHOWN ON THIS MANDATE ARE TO BE SETTLED BETWEEN COUNSEL AND NOT THROUGH THIS OFFICE,
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MEMORANDUM QPINION AND ORDER

PROCEDUREAL HISTORY

Jermaine Biackwell (hereinafter, Pe_titioncr)‘ﬁled his Petition for Post Conviction Relief
pursuant to the Maryland Criminal Procedures Code Annotated §7-101, et.seq. and Maryland‘
‘RuIes 4-401 through 4-408. The relevant procedural history of this case is as follows: -

On Novembcr 3, 2003, followiﬁg a trial by jury, With the Honorable Lynn K. Stewart
presiding, Petitioner was found guilty of felony mﬁ_rder, first degree burglary, conspirécy to.rob, |
ﬁrs't degree éssault,‘ second degree assault and three counts of use of a handgun in a crime of
violence. On December 16, 2003, the Court s’enten;ed Petitioﬁer to the Division of Corrections
for I;ife fdr felony murder, twénty years consecutivg for first degree bu;glary, twenty years
cénsecuﬁve for conspiracy to rob, twenty-five years consecutive for first degree assault, ten

. years consecutive for second degree assault, and twenty years consecutive for each of the
handg}m ;ﬁme of violence counts. The total sentence was Life plus 135 yeérs.'

Petitioner filed an appeal to the Court of Special Appeals on January 6, é004. lHe filed an
Application for Reﬁew of Sentence by a three judée panel on J anuary 16, 2004 and Motion for

Reconsideration of Sentence on March 16, 2004. On March 31, 20085, the three judge review
. o~y - ’ o _ P
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panel left Petitioner’s sentence unchanged, On November 14, 2005, the Court of Special Appeals
affirmed the judgment of the Circuit Court. |

' .Petitioner filed a Petition for Writ of Certiorari on November 23, 2005, The Court of
Appeals denied his petition for Writ of Certiérari on January 13, 2006. On February 27, 2007,
Petitioner’s first post convi;,tion was filed and set before the Hor_lorable Pamela White. On July
20, 2007, that petition was withdrawn without prejudice. The current petition was filed on July 9,
2012. Sho;;ly thereafter, the Petitioner’s 2004 Motion for Reconsideration was denied on July |
26, 2012, A hearing on the post conviction petition was before the undersigned judge on
‘February 12, 2013. Petitioner was pfesmt and represented by Ms. Judith Jones from the Office of

the Public Defender. Ms. Traci Robison, an Assistant State’s Attorney, represénted the State.

3

ALLEGATIONS OF ERROR -

Petitioner raises the following allegations of error:

1. Ineffective Assistance of Counsel: Failure to advise Petitioner of the Life suspend all but
v~ 20 or 25 years straight plea agreement offered by the Coﬁrt.
2. Ineffective Assistanéc of Counsel: Fﬁilure to advise Petitionef of the 'potential outcome
and consequences of pursuing trial.- |
3. Ineffective Assistance of Counsel; Failure to advise Petitioner that he could receive more
. than his s¢ntencing guideliﬁes of 20lto SO_ years if he went to trial

4. Ineffective Assistance of Counsel': Misadvising Petitioner to reject the plea offer of 30

years offered by the State

! Petitioner’s Petition for Post Conviction Relief has three allegations of er'rgr, Petitioner’s third allegation of error
was separated into separate allegations in this opinion. The second allegation reads: “Trial Counsel rendered
ineffective assistance by misinforming the petitioner that he could not receive more than his sentence guidelines of

A
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S. Ineffective Assistance of Counsel: Failure to preserve the record or raise meritorious

¥

issues for appellate review.

6. Petitioner’s sentence is presumptivel)} unconstitutionally vindictive and violates the
" Eighth Amendment ban on cruel and unusual punishment.

A
i

DISCUSSION

1. Ineffective Assistance of Counsel

Petitioner raises six allegations of error: five are premised oﬁ ineffective ‘assvistance of
counsel. The United States Supreme Court held, in Strickland v. Washzngton, that the Sixth
Amendment rlght to counsel does not s1n1ply guarantee the presence ofa lawyer it guara.ntees
the right to effective assistance of counsel. 466 U.S. 668, 686 (1984). The Supreme Court set .
forth a two prong test for measuring whether counsel r_endered ineffective'assistance. in
Strickland. Id. at 687. To establish ineffective assistance of counsel the petitioner must
demonstrate that: 1) counsel's performa.nee was deficient; and (2) the deficient performance
prejudiced the defense. Jd. \ |
_ The burden of proof is on the petitioner to establish ineﬁective assistance of counsel.
Bowers v. State 320 Md. 416, 424 (1990); State v. Calhoun, 306 Md. 692, 729 (1986). Maryland
appellate courts have not exphcxtly deﬁncd the petitioner’s burden of proofi in post conv1ct10n
cases; however the Cpurt of Appeals has said that a heavy burden of proof rests upon the
petitioner to prove both deﬁcient- performance and prejudice. Harris v. State, 303 Md. 685, 697 '
(1985); State v. Ticknell, 306 Md. 428, 442 (1986). To establish the deficiency prong, the

petitioner must identify the acts or omissions of his counsel that are alleged to have not been the

2010 30 years if proceeding to trial and by adv1smg him to reject the plea offer of 30 years bemg offered by the
State,”
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resﬁltvof reasonable professional judgment, show that his counsel’s représentétion fell below an
objective standard of reasonablgnesé and overcome the presumption that, under the |
circumstances, the challenged action could not be considered sound trial strategy. See,
Sﬁiekland 466 U.S. a1 690. To establish the prejudice prong, the petitioner must demonsrate
that “there is a reasonable probablllty that, but for the counsel’s unprofessional errors, the result
| would have been different. Jd. at 694.

Pctmoner raises five clalms of ineffective assistance of counsel. Four of the flve

allegations deal with petitioner’s trial counsel’-s failure to properly advise the petitioner of plea

offers and post trial consequences. Dueg to their interrelatedness, this Court has chosen to address

these allegationé tiogether. ' . ,

A. Ineffective Assistance of Counsel: Failure to advise and explain post trial
consequences. ' :

Petitioner alleges that his trial counscl, Ms. Bledsoe, failed to 1) advise him of the Life
suspend all but 20 or 25 yearé straight plea offered by tﬁc.Court; 2) failed to advise him of the
| potential outcome of and consequences of going to.trial; 3) failed to advise him that he lcou'ld
recéive more than his sentencing guidelinés of 20 to 30 years if he went to trial and 4) adviéed
hxm to reJect the plea offer of 30 years offcrcd by the State,
In support of his allegat:ons Petmoner cites Merzbacher v. Shearm, 732 F. Supp 2d 527
(2010), a United States Di_strict Court for the District‘ of Maryland case which was recently

reversed by the Fourth Circuit of the United States Court of Appeals. 2 In Merzbacher, the

? Merzbacher v. Shearin, 732 F. Supp. 2d 527,568 (D. Md 2010), was reversed by Merzabacher v. Shearin, 706 F.
3d. 356 (4" Cir. 2013). The Fourth Circuit Court of Appeals found that state post-conviction court did not act
upreasonably in finding that Merzbacher was not ¢redible when he stated that he would have taken ten-year plea
offer. Further, the state post-conviction court's determination that there was no reasonable probability that the, offer

would have been entered and accepted was not unreasonable.

~
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petitioner was charged with committing a number of sexual abuse crimes—including rape, v
.pervcrted practice, and carnal knowledge of a female child under the age of fourteen years.
Merzbacher v. Shearin, 706 F. 3d 356, 359(2013). Duiing épr_e-trial conference, Merzbacher
| was offered and the then presiding trial judge agreed to be bound to a plea agreement of 10
years. Jd Merzbacher’s attorneys failed to advise him of this offer and subséquently, aftér being
convicted by a jury, Merzbacher was sentenced to four life senteﬁces with an additional 10 year
term to run concurrently, /d. at 360. AteMerzbacher’s poét g:onviction hearing, both of ﬁis trial
attorneys testified that they never informed: Merzbachcr of the plea offe;. 1d The state circuit
court denied .Merzbarcher’s petition for post conviction relief. /d. at 361. Merzbacher ap’peé.led
the decision to the Court of Special Appeals in Maryland and his case was remanded to address
two issues. 4. Once again, the Circuit Couﬁ denied post cbnviqtion relief. Merzbacher then
sought federal habeas corpus relief in the US District Court of the District of Maryland. /d. at
36'1-3 62. The Federal District Court found that the defendant héd met his burden in establishing
~ that he ilad sﬁffered a constitutional wrong and was entitled to relief. /d, |
Petitioner avcrs,. that like Merzbacher, the trial court mediated a beneficial plea

' agfeerﬁent, the state was in agr_eémenf with the plea agfeement énd that he was not advised of the
- offer by his trial counsel..Unfortunately, Peﬁtionér?s—caée differs greatly from that of |
Merzbacher. Unlike Merzbacher’s trial counsel, Petitionér’s trial counsel has always méintained,
prior to and under oath during Petitioner’s post cvonviction heaﬁng, that she advis.ed Petitioner of
. the plea offer presented to him. Qﬁite contrary to Merzbacher’s counsel, Petitioner’s trial counsel
hés alWays maintaihéd t.hatv not only did she inform the petitioner of fhe plea éffer; but that she
explained the .consequences Petitioner could face 4if he weﬁt to trial, and ultimately left the |

decision up to the petitioner as to whether to accept or reject the plea offer. _ , .

-

s \0/2/

SR 162



Case 1:14-cv-01538-RDB Document 15-1 Filed 02/17/20 Page 167 of 203

Petitioner’é argement that his attorney failed to communicate to him plea offers and the
consequences of gomg to trial is not supported by the record. His arguments are further tarmshed
‘by the fact that he also clalms that his trial counsel advised him to reject a plea offer by the State
of 30 years. Examination of the record reveals the following colloquy which took place after the
trial judge mediated an offer for the petitioner at the bench:. |

October 29, 2003; Trial Transcript, pages 2-12 to 2-13.

The Court: Life suspend all but 20 or 25 That’s the best I can do.
Ms. Bledsoe: All right.

Mr, Yee: (Unintelligible)

The Court: Do you want to talk to them?

Mr. Cardin: Yes, if you don’t mind.

Ms. Bledsoe: Yes.
The Court: You want me to leave the bench? You think it mlght be better or what—

Mr. Cardin: I think it probably would,
The Court: All right. Give me an all rise.

The Clerk: All rise.
(A recess'was held while Defense Counsels discussed a plea with their clients.)

The Clerk: All rise. Court 11 will now resume its mornmg session. The Honorable Lynn
K. Stewart presiding. :

The Court: Thark you. You may be seated. How are we proceeding counsel?

Ms. Bledsoe: Your Honor, can I approach and ask one more question that will factor into
this?

: The Court: Yes, you may. Come on up Mr, Cardin, Mr. Yee.

(Whereupon, counsel approached the bench and the following ensued:)

Ms. Bledsoe: Your honor, this might be a completely inappropriate question. Please tell

- meifitis. But, I think it’s important for my client to know (unintelligible) if in fact a jury would

find him guilty is it this Court’s inclination to (unintelligible) guidelines--

The Court:-(Unintelligible) valid questlon for any 1nd1v1dual who offered (unintelligible)
plea. But, I will tell you exactly the way this Court is. The way this Court operates-the guidelines
are what they are, guidelines. The Court takes into consideration all of the evidence that is
presented in the case. Participation level. Everything. And we use the guidelines-- we being the
Court - we use the guidelines as simply that, guidelines. I have no;strong (unintelligible) to him
or against him. But, to answer your question. There are guidelines. ’

Ms. Bledsoe: That’s the only answer I can give him (unintelligible).

The Court: I understand. They’re merely guidelines.

.Ms. Bledsoe: What they are.
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Mr. Cardin: It’s a bit late, I would ask the Court that we would be continued until 2:00

o’clock. Both of these gentlemen are very seriously considering. -
The Court: All right. I'm going to ask to take them back down. ..

The peﬁtionef would like this Court to believe that after the judge mediated a plea for the
pétitioner, gévg a brief recess so that the petitionér’s attorney cbuld'speak with him in the | |
courtroom without'thé presence of a judge, that upon the trial judge leaving thc‘courtroom
Petitioner’s attorney did not inform him of the plea that was just negotiated at the bench. Fur_ther,
tl_né petitiéner wQuld like this Court to assign no significance to the fact that upon the conclusion
of the brief recess tb discuss the ﬁlea offers, Ms. Bledsoe asked to approach the bench to ask one
more question thét wogld’ factor into the petitioner écc;epting or rejecting the plea offer-- aski: g
abgut thé Cout’s inclinatioﬁ to fo])ow sc_erﬁencing guidelines. In light of M. Bl_edéoe’s lineof -

questioning, in light of the fact that the attorney for petitioner’s co-defendant asked for a recess

| “because, ‘fBg__t}lpj these gentlémen are very seriously considering” and considering Ms. - &
I.Blﬁlésgé:srqgnsistem testimony that she advised her client of the plea and pést trial consequences,
this Court cannot make such illogical conclusions.

Lastly, this Court finds that the petitioner lacks credibility. Petitioner’s first few
allegations are grounded in the féct that his trial coun.sel. failed to communicate to him, However,
his last allegation of ineffective assistance of counsel m his initial petition avers that Ms. Bledsoe
advised'P.etition_er to reject the plea offer of 30 years. In one breath he is claiming that his
attorney failed to communicate a ‘plea offer to th, while in the next b?eath he is claiming that
his attorney advised him to reject a plea offer. Petitioner cannot have it both ways. Petitioner’s
‘claim that his attorney failed to communicate t.o him.,.failed to advise him of plea offers and

failed to communicate the consequences of proceeding to trial is seriously undermined by his
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~

allegation that his attorney told him aboﬁt his sentencing guidelines, told him about his appellate '
rights and advised him to reject a plea. | | |

Upon consideration of the trial transcript, the testimony presented at the post conviction
hearing, the dredibility of pétitioner‘s trial éounsei ‘and petitioner’s lack of credibility, this Court
ﬁngis &at the sequence of events as presented by the petitioner are unsubstantiated.

-Consequently, relief on the abovementioned grounds is denied.

B Ineﬂ'éctive Assistance of Counsel: Failure to Prese_rvé the trial record
In Petitioner’é supplemental petition, he alleges that his tx"ial counsel rendered
meﬁecuve assistance of coumel because she failed to preserve the trial record or raise:

' 'm.erxtorlous issues for appellatc review. The petitioner contends that trial counsel should have
l‘odged an objection to the sentencing court’s sentence of life plus 135 years on the grounds of
impermissible cons1deratlons/vmd1ct1vcness -

Petmoner s allegation is s based on an assumption that his sentence was vmdxctlve or
impermissible on some grounds. However, it is undisputed that Petitioner’s sentence is perfectly

‘ legakll.. Further, there is nothing i_n the record to indicate that J udge Stéwaﬁ held any ill will
.towards the petitionér or considered anything impefmissibl_é. As stated before Petitioner’s trial,

B Judge'Stewaﬁ said she held “no sh‘oné (unintelligible) to hun or against %1fun.” Octobex; 29,2003,

Trial Transcript, 2-13; Line 24-25. “A sentence within the stétut;ry Iﬁnits imposed after

conviction of a criminal offense is within the discretion of the trial judge and will not be |

- disturbed on appeal absent a showmg that the trial judge was influenced by ill w111 passion,

prejudice or some other motive and not by a sense-of public duty ” Boyd v. Stare 22 Md. App

539, 553 (1974). Objectingto a sentence that is completely within the law, when the judge has
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_not'indicated by actions or words any vindictiveness would have been frivolous. Consequently,

Petitioner is denied post conviction relief on this ground.

11, Petitioner’s sentence is .presumpﬁvely unconsﬁfutionally vindictivé and violates the
Eighth Ameudfnent ban on cruel ahd unusual punishment.
Petitioner, in his suﬁplemental petition, asserts that his éentence is presumptively
unconstitutionally vindictive and violates the eighth amendment ban on cruel and unusual
'punishment for. a number of reasons. In support of this allegation, Petitioner states that he relied

dn the trial court’s statements that it used the guidélines and wasnot advised that the court coutd

renege on its statement. Additionally, Petitioner asserts that the seritencing court failed to state its '

'  reasons for the sentence irhposed, ignoring Marylgmd Rule 4-342(g). Fuﬁher, petitioner argues
that there is a presumption of un‘constitutional vindictiveness in sentencing in cases in which
pieas are rejected. 'Spe_ciﬁca.lly, when the coux"t is invc)lycd in the plea negotiatic;n there is a
presumption of vindictivéness if the court imposes a hérsher sentencé after a breakdown in
negotiations. Lastly, Petitioner avers that his sentence of Life plus 135 -ye_aré is equivalent to
death by incarceration and violates the Eighth Amendment ban on cruel and unusual punishment.

| Réliaﬁcé on the Court’s State‘meni that it used the sentencing guidelines is not a claim
upon which relief can be granted. |

Petitioner, in his supplemental petition, is adamant that hé relied on the sentencing

court’s statement that it.used the guidelines. Petitioner statés, “Just as it is fundamentally unfair
to impose é sentence beyond that agreed upon by the Court pursuant toa piea, it is equally uﬁfair

to impose a sentence in extreme excess of the guidelines when the Court affirmatively stated it
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-

' would‘use the guidelines.” However, that is a complete mischaracterization of the trial coutt’s

statement The trial court said:

The way this Court operates the guldehnes are what they are, guidelines. The
Court takes into consideration all of the evidence that is presented in the case.
Participation level. Everything. And we use the guidelines — we being the court—
we use the guidelines as simply that, guldehnes October 29, 2003, Trial = -

Transcrlpt 2-13t0 2-14.
At no point did the court bind itself to sentencing within the guidelines. Contrary to the
Pctiticncr’s ¢laim, the Court \;vasA very clear that evérything would be considered during
sentencing. Nothing is fundamentally unfair about the Court stating that it uscd the guidelines as '

guidelines.

Maryland Rule 4-342(g) does not require jddges in all cases to give their reasons for

the sentenced imposed

Maryland Ru]e 4- 243(g) statee “The court ordmarﬂy shall state on the record its reasons

for the sentence imposed.” Petitioner contends that the court ignored Maryland Rule 4-243(g) by

fa1hng to list the reasons for Pctl_txoncr s sentence. Shortly thereaﬁer,?etltwner admits that the
rule does not require judges in all cases to give their reasons, The Court of Appeals has made’
clear that the lower court has broad discretion in sentencing. Jones v. State, 414 Md 686, 693
(2010) Further, in Brashear v. Staze 90 Md. App. 709 (1992), the Court of Special Appeals held
that Maryland Rule 4-342(g), “does not require judges in all cases to give their reasons. All that
the rule requires is that ordinarily a judge states his reasons on the record.” Judge Stewart was |

not obligated to give her reasons in this.case, Her decision not to provide her reasoning did not

_create reversible error.

10
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- —

The trial court did not vindictively sentence the petitioner

» Pefitioher alleges that his séntence is presumptively unconstitutio_nally vindictive.
Specifically, Petitioner claims that when the court is involved in the plea negotiaﬁon, thereis a
presumption of vindictiveness if the court imposes a hérsher sentence after a break doWn in
ﬁegotiations. In support of this allegation, Petitioner cites multiple ﬁrst cases from other circuits,
Petitionér only cites one Maryland case, Abdul-Maleek v. State, 426 Md. 59 (2012)'; a case that is
not on point with the matter before us. In Abdul- Maleek, the Circuit Court made an explicit "
referénce to defendant's exercise of his de novo appeal right from his conviction for theft in
District Court. The Court of Appeals found thaf the comment would have led a reasonable person
to infer that the Circuit Court might have been motivated by impermissible considerations when
sentencing the défendant for theft. Contrary to Abdul-Maleek, thé judge in the petitioner’s case
stated that she had “no strong (unintelligible) to him or against him.” October 29, .2003,4 Trial
- Transcfii)t 2-14, Petitioner has failed to prove and the record does not demonstrate thz;tt Judge
Stewart had any ill-will or malice towards the_petitioner, Further, in Abdul-Maleek, the Court of
‘- Appeals held, “a judg'e should fashion a sentence based upon the facts and circumstances of the
crime committed and the background of the defendant, including.his or her reputation, prior
offenses, health, ﬁa_bits, mental and moral propensities, and social backéround.' The judge is
agcorded this broad latitude to best accomplish the objectives of sentencing-punishment,
deterrence and rehabilitation.” 426 Md. 59, 71. Judge Stewart stated that she considered .. .afl of
the cvidenée that is presented...participation level...everything.” Judge Stewart did exactly what

the Court of Appeals asked judges to do in considering a sentence.

¢
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Petitioner’s sentence does not violate the Eight Amendment’s provision against cruel and .

unusual punishment.

Petitioner contends that his sentence violates the Ei.ghth Améndment of the Urﬁtt_:d States
Constitution. Petitioner avers that a punishment that serves no legitimate penoiogical pﬁrpose
inflicts needless pain and suffering in violation of the. Eighth Amendment. Lastly, Petitioner
asserts that for such a young adult, his sentence is disproportionate in light of the co—defeﬁdant’s
plea, the lack of proof that he was the shooter and fhe trial court’s afﬁrmétion of its use of the
guidelines, | |

This Court declines to address Petitioner’s assertion that his sentence is cruel and usual
for a young adult in light of his co-defendant’s plea, the lack of proof he was the shootcriand the
trial court’s affirmation that it took the guidelmgs into account. As the Petitioner correctly noted_', :
hé was not a minor at the time of the crime and the sentencing court was under no obligation to
afford him the same considerations afforded to minors during sentencing. A co-defendant’s
sentence or-plea.is unrelated to the; Petitioner’s sénte_nce and a di'sparityvbetween the two affords
the Petitioner no basis for relief undeg the post conviction procedure act. See, Cothorn v.
“Wardern, 221 Md. :5 81, 582 (1959). Additionally, a post convictioﬁ petition is not the
appropriate Vavenu.e to address the sufficiency of evidence with regard to proving the Petitioner
was the shooter. See, Northington v.Warden, 221 Md. 5 86, 587 ( 1959).'Las_tly, the issue
regarding the trial court’s use of the guidelines has already been discussed ad nauseam.

' Remaining is an argurﬁeglt that can be summarized as follows: Pétitioner’s.scntence
violates the Eighth Amendment b_ecaﬁse a senteﬂce of life plus 135 yéars serves no legitimate

penological pufpose.

12

SR 169



Case 1:14-cv-01538-RDB Document 15-1 Filed 02/17/20 Page 174 of 203

In Petitioner’s supplemental petition he notes that the United States Supreme Court has

been careful not to dictate to the states the proper purposes of punishment in éentencing. Ewing

v. California, 538 U.S. 11, 25 (2003). Petitioner correctly points out that the Supreme Court held -

that a, “sentence can have a variety of justifications, such as incapacitation, deterrence, .
retribution, or réha_bilita‘tion. ..Selecting ﬁe sentencing rationales is generally a policy choice to
be made by state legislatures, not federal courts.” Id. |
Petitioner’s argument that his sentence servcs-’no penological purpose is unpersuasive.

The case law cited by the Petitioner himself cléarly es@blishes the Suprernc Court’s position that
atsentencé need not have just one justification. The State posits that deterrence is the main
justification behind ﬁe Petitioner’s sentence. We need not decide which justification i.s the main
one behind‘Petitioner’s sentence. It is sufficient to note that the Supreme Court has explained
that there are many justifications for sentences.

~ The other cases cited by the petitioner to buttress his claim only highligﬁt the fact that .
Péﬁtioner’s sentence 1s not excgssive. In Coker v, George, 433 U S 584 (1977),' a defendant was
sentenced to death for rape. The Supreme Court held that the death sentence for such crime was
‘ unaccgptablé. I Atkins v. Virginia, 536 U.S. 304 (2002),.the Supreme Court held that it was
unconstitutional to sentence té death a mentally chalieﬁgcd person. Finéll&, in Ehmund v,
Florida,.'458 U.S. 782 (1982), the Supreme Court held that the death séntencc for an unplanned

murder committed by a defendant’s co-defendants and in which the defendant did absolutely

nothing was unconstitutional.

" The Court stated in Ewing that, “The Eight Amendment prohibits imposition of a
sentence that is grossly disproportionate to the severity of the crime. But outside the context of

_ capital punishment, successtul challengeé to the proportionality of particulaf sentences are
13
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exceedingly rare.” Ewing, 538 U.S. 11, 21 If the Supreme Court was wining to find that under
the three strike rule of California, -a 25 to life sentence for the stealing of three golf clubs did not
.violéte the 8* Amen‘cvlment3 , we certainly will not find faultvwith a lifé sentence plué 135 years
for pl.anning and executiﬁg the fobbery of é woman, carrying a gun, holding three peoble at
gunpoint and killing anqther. Petitioner was convicted of committing a very serious and violent
crime; his sentence reflects that.. |

Upon consideration of the reasons.stated above post conviction relief on this ground is

denied.

*Ewing v. California, 538 U.S. 11 (2003). Ewing was sentenced to 25 years to life under California’s three strike
law for stealing three golf clubs worth $399 a piece, while on parole. Ewing had been convicted previously of four
serious or violent felonies. The State Court of Appeal affirmed his sentence, finding that his sentence was not
grossly disproportionate under the Eighth Amendment. The court reasoned that enhanced sentences under the three
strikes law served the State's legitimate goal of deterring and incapacitating repeat offenders. The State Supreme
Court denied review and the Supreme Court of the United States upheld the conviction.

14
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*
. ¥
JERMAINE BLACKWELL ¥ IN THE
' : * CIRCUIT COURT
Petitioner * FOR ‘
\ * BALTIMORE CITY, PART 29
*
STATE OF MARYLAND ¥ o
* CASE NO.: 103041071
* 103041073
* 103041075
* 103041076
Respondent * P.C.P.A.NO.: 9864

*
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ORDER
THE COURT, having. consiciered the Petitioner’s Petition for Post Conviction
Relief, his Supplemental Petition and the Response thereto by the State’s Attorney’s
Qfﬁce, as well as the arguments given at the Post Conviction hearings or;'February 12,
12013, for the reavson_s.'stated in the accompanying mcfr;oraﬁdum opinion, it is Tlﬁs _ﬁl_
| day of October 2013 by the Circuit Court for Baltimore Cify, Part 29.

_ORDERED that the petition for Post Convictidn Relief be DENIED.

s SIGNATURE %P?EARS_

°-<‘" 'THE JUD

: ON THE ORIGINAL BO(;UMENT
= JUD‘GE— e T e

MARCELLA A. HOLLAND

" SR172
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IN THE UNITED STATES DISTRICT COURT
' FOR THE DISTRICT OF MARYLAND

~ JERMAINE BLACKWELL *
Petitioner *
v o Civil Action No. RDB-14-1538
FRANK B. BISHOP, JR. and *
" THE ATTORNEY GENERAL OF THE
STATE OF MARYLAND *
Respondents *
’ . : 3 1]
ORDER

_ : : , ’ 7
- For the reasons stated in the foregoing Memorandum Opinion, it is this Q._?day of

ﬂw , 2022, by"t'he United States District Court for the District of Maryland‘, hereby

* ORDERED that:

1.

- hgpaynt

2.

The Petition for Writ of Habeas Corpus IS DENIED;

A certificate of appea!abilify SHALL NOT issue, however, Petitioner hay étill reciuest that
the United Stat'e_s Court of Appeéls for the Fourth Circuit issue such a certificate;

The Clerk SHALL PROVIDE a copy‘of the ‘fbregqing Memorandum Opinion and a copy
of this O‘rd‘cr to Pctitionér_and"to counsel for Respondent; and |

The Clerk SHALL CLOSE this case.

!
{

RICHARD D. BENNETT '
UNITED STATES DISTRICT JUDGE .
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JERMAINE BLACK WELL x

. Petltloner *
v - | g Civil Action No. RDB-14-1538
FRANK B. BISHOP, JR. and *
THE-ATTORNEY GENERAL OF THE
- STATE OF MARYLAND B *
Respondents *
MEMORANDUM OPINION

In a., supplementel ansWer to this Petition for Writ of Habeas Corpus, Resp'ondenfs assert
.that. the pet1t10n is time- baned and is nevertheless w1thout merlt ECF 15. Petmoner Jermame'
' Blackwell has ﬁled a Reply to the supplemental answer. ECF 18. The operative issues have been '
.fully brlefed no hearmg is necessary ‘See Rule 8(a) Rules Govermng Sectzon 2254 Cases in the
: 'Unzted States Dzstrlct Courts and Local Rule 105.6 (D Md. 2018) see also Fisher v. Lee, 215 , |

.F 3d 438, 455 (4th Cir. 2000) (petltloner not entitled to a hearmg under 28 U S C §2254(e)(2))

_ For the reasons stated below, the Petmon shall be dls'mlssed and a certlﬁcate of appealablhty shall
- not issue. | / - |
_ﬁACKGROUNi_) Ab

On January 13, 2003, Blackwell, h-'is co-defendanf Ronnie Bursthn, and three _fo fohr
unidentified people, .approached two individuals —Margaret Gray and Antonio J udkihs -- who wefe
.stahding on fhe 1300 block of Harlem Avenue in front ef their apa_rtment sellir')gb marijuane. ECF
| 7'15.-2 a_f 111-12; ECF 15-3 at 7. .When Ms. Gray deterr‘nined' she d1d not have the amount .of |
' rharijuana Blackwell and»his cempanions \A;anted to purchase, she walk_ed in the apanment building

and up the stairs where her apartment was located, to 'get more. | ECF 15-2 at 112; ECF 15-3 at 7.
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One of the men put a gun to Mr. Judkins’ back and forced him up the stairs to the apartment. ECF
15-3 at 7. Once at the apartment door, they kicked the door in because the lock would not open

forced Mr. Judkins to lay on the floor, forced Ms. Gray 1nto a bedroom and robbed them. ECF

A_ 15 2 at ll2 13; ECF 15-3 at 7.” Mr. Judkins’ brother James Randolph who was also in the |

_-apartment, was-heard’ engagmg ina strug_gle in another room whroh ended with a fatal gunshot to
Mr. Randolph’s chest. ECF 15-2 at 110-14; ECF 15-3 at 98. Mr. Judkins'idéntitled Blackwell as
fthe‘ man who approached them on the street to buy rnarij uana and Wh'o '_initiated the force.ful.entry
into'their apartrnent. ECF 15-2 at 120-21. Additionally, Mr. Judkins and Ms. Gray testified that”
two men had guns, one o'f whom was Blackwell. ECF 15-2 at 125-26; ECF 15-3 at 7-9. The other |
- gunman held a gun to l\/’r Judkins® back while he laid on the krtchen floor. ECF 15-4 at 125-26.
| After the gunshot Blackwell and the other intruders ﬂed the apartment ECF 15-2 at 114.- | '.
. Several uniformed pohce units were already in the area 1nvest1gatmg an unrelated 1n01dent Id. at
58-59. Blackwell and Burston were observed running into an alley at the back of the 700 block of
Carrollton Avenue. Ia’ at 65. Officer Roy Hinman pursued the men, spotted B]ackwell in the |
alley, ordered Blackwell to put his hands up and Blackwell complled Id When Ofﬁcer Pedro
Vargas arrlved to assist Hinman in detaining Blaokwell, Blacl(vyell began re_slstlng efforts to detaln
_i him, injuring Vargas and requiring several other ofﬁcers to' interyen_e. ECF lS-3A at 124-25; 132- . '
33; 137-38. Ofﬁcers ass1stmg in Blackwell s arrest and Blackwell sustamed mJur1es requiring
 medical attention.as a result of the struggle Id at 125-26; 138, 140 '
| | Burston was located by Hinman in a nearby backyard and apprehended by Hinman. ECF o

15-2 at 65. During his pursuit, Hinman heard a heavy object hit thé ground and had observed

‘Burston running with one hand in his jacket as if holdlng-a weapon, leading him to believe that a

- gun had been dropped in the area. Id. at 64. A nine-millimeter handgun was recovered, and
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: torensic testing indicat_ed it matched a cartridge found at the scene of Mr Randolph’s murder. Id..
at 98-99. |
, Prior to trial, Blackwell and Burston were offered plea de_al’s"._ The following colloquy tool<
| place at the bench outsrde of the J'ury s presence .‘
THE COURT: All right. Here’s what the Court will offer on Burston He can
have the life suspend all but 25 or he can have 30. Blackwell — What were you
. - offering on Blackwell‘> :
MR YEE: l don t (un1ntell1g1ble) my offer T d ask the Court -
' THE COURT' Are the as comparable‘?

- MR. YEE: 1 belleve (unmtelhglble) he approached. them and for h1m to be in
charge. .

MS. BLEDSOEAndeould disagree with t_h:at.‘ C
THE COURT (Unmtelllglble) | |
- MS BLEDSOE (Unmtelllglble) record. He has one offense (unmtelhg1ble)
THE COURT He has one pr10r‘7 |
MS. BLEDSOE: One prlor.
" MR. YEE He has oneprlor "Pcsse.ssion of (nnintelligible);
M, ‘BL'EDs'o'E-” P;'o:s:sies}s'.iicn.of:(unintelligible).
"THE COURT Walt a mmute Wart a mmute

" MR. YEE: He son probat1on (un1ntelhg1ble) minor and probat1on That s why
his guidelines are the 30 on the second. .

THE COURT: (Unlntelllglble)‘Okay,:i o
MR. YEE: (Unintelligible). -
_ THE COURT; Life snspend all but 20 or 25. That’s the best I can do. .

MS. BLEDSOE: All right.
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ECF 15-2 at 14-15. Counsel for both Blackwell and Burston then left the bench to confer with

their clients after the judge left the bench. Id. at'15. After the judge"'returned to the bench,

. Blackwell’s counsel .appr’oached with a question:

MS. BLEDSOE: Your honor this might be a completely inappropriate question.
Please tell if it is. But, I think it’s important for my client to ‘know
(unintelligible) if in fact a jury would find him guilty is it thls Court s 1nclmat1on
to (unintelligible) guldellnes - ,

MR. YEE: I'd object to that (umntelhglble) Your honor

- THE COURT: (Umntelhglble) valid quest1on for any individual who offered
~ (unintelligible) plea. But, I will tell you exactly the way this Court is. The way
this Court operates the guidelines are what they are, guidelines. The Court takes
into consideration all of the evidence that is presented in the case. Participation
- level. Everything. And we use the guidelines — we being the Court — we use the
guidelines as simply that, guidelines._ I have no strong (unmtelllglble) to him or

‘ 'agamst h1m But, to answer your question. There are gu1del1nes

MS. BLEDSOE That’s the only answer I can gtve h11n (un1ntell1g1ble)

THE COURT: I understand. They’re merely guidelines.

- ECF ll5-2 at 15-16., After breaking for lunch and reconvening ﬂat 2:00 p:m., counsel returned to

the court100m and Ms. Bledsoe indicated that Blackwell would be gomg to tr1al Burston took the' ,

" plea deal ECF 15-2 at 21; 22-40 (Burston’s plea colloquy)

On November 3 2003, after a ﬁve day jury tr1al 1n the C1rcu1t Court of Maryland for

Baltiimore Cxty, Blackwell was found guilty of felony murder ﬁrst degree burglary, consp1racy o

: 'rob ﬁrst degree assault, second degree assault and three counts of use of a handgun ina crime of

violence. ECF 15-1 at 162. On December 16 2003 the court sentenced Blackwell to llfe f01

" felony murder, twenty years consecutive for first degree burglary, twenty years consecutive for

con'spiracy to rob, twenty-five years consecutive for first degree assault, ten years consecutive for

' second degree assault, and twenty years consecutive for each of the- handgun crime of violence

counts ECF 15-6 at 12-13. The total sentence 1mposed was life plus 135 years consecutive. ]d
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. The sentence imposed by'the court exceeded that which was sought by the State’s Attorney Who

ked for 1mposmon of a hfe sentence with the remaining sentences concurrent to the lrfe sentence. -

" ]d at 7-8. The presxdmg Judge made no statement. regardlng her ratxonale for i 1mposmg the lengthyv -

E sentence

' Blackwell ﬁled a dlrect appeal challengmg the motion court’s ﬁndlng that certam ev1dence

. was admissible and alleging that the ev1dence was obtamed durmg an 1l-legal stop or arrest. ECF

15 1 at 130 The Maryland Court of Spec1al Appeals afﬁrmed Blackwell S conv1ct1ons in an

| unreported opmxon 1ssued on October 13 2005. Id. at 129- l42 The mandate, 1ssued on November
. 14,2005. Id at 143 Blackwell s petrtlon for writ of certloran to the Maryland Court of Appeals
. 'was denled on January 12 2006 Id at 144, |

"~ On July 9 20121 Blackwe I filed a post conv1ct10n pet1t1on ra1smg claims of 1neffect1ve

assistance of counsel in connect1on W1th counsel s advice about gomg to tr1al or acceptmg the plea‘

offer ECF 15 1 at 145 57. After a hearmg held on February 12 2013, Blackwell ] petltlon was
" _ denled ECF 15-7 Qnost convlct1on transcr1pt) ECF 15-1 at 162-76. Blackwell ﬁled an apphcat1on

for leave to appeal the demal of post conv1ct10n relief with the Maryland Court of Spemal Appeals

: ECF 15 1 at 177 82 (Appllcatlon for Leave to Appeal); 183-93 (Amended Apphcatlon) 194 200

(Supplemental Apphcatlon) On Apnl 24 2014, the Court of Specral Appeals demed thev_-

' 'applrcatlon Id at 201 202 The mandate issued on May 27, 2014. Id. at 203

" In hlS petltron filed W1th thlS Court Blackwell asserts he'was demed his Slxth Amendment- ,
' Rrght to effectlve assrstance of counsel durmg trial, in his attorney mlsmformmg him of what he .

. ivshould face 1f he chose to go to trial and not accept the plea offer of 11fe suspend all but 20 years_

e As discussed znfra Blackwell also filed a motion for modification of sentence which was docketed by the.

Circuit Court for Baltlmore City on March 16, 2004 and remained pending until July 25, 2012 when it was- demed
ECF 15-1 at 126 28; 161 .
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or stralght 25 years and for not making clear the potent1al consequences of going to trlal ECF 1

at 6. Blackwell asserts that counsel advised him that he wouldn t be hurt if he went to trial and

admitted she did riot think he would get a sentence greater than that which was offered before trial.
Id. at 8.’A :
| .. STANDARD OF REVIEW

'An application for “writ of._’ habeas cor]ous rna'y be granted only t.;o'r violations of the
__C‘Onstitution or laws of the United States. 28 U.S.C. § 2254(a). The federal habeas statute at 28
' U.lS.C.. § 2254 sets forth a “highly deferential standard for evaluating state-court rulings.” Lz'ndh |
. Murphy, 521 U S. 320 333 n.7 (1997), see also Bell v. Cone, 543'U. S. 447 (2005). The standard 4‘
1s “drfﬁcult to meet,” and requires courts to glve state-court decisions the benefit of the doubt.
) C_ullen v, Pinholster, 563 US. 170, 181 (2011) (internal ‘quotatioh marks and'citations oniitte_d);
.see als_o White v Woodall, 5.72 U.S.415, 419-20 (2014), quoting Harrington v. Richter, 562 U.S.
- 86,103 (291 1) (state prisoner must .show state court ruling on-claim ’p'resented in federal court was -
“so lacking in justiﬁcation that there was an error well understood and comprehended in ‘e‘xisting'
law beyond any possibility for falr mmded dlsagreement ). |

A federal court may not grant a writ of habeas corpus unless the state’s adJudlcatlon on the
ferits: 1) “resulted in a decision that was contrary to; or involved afi unréasonable application of, |
“clearly established federal law, as determined by the Supreme Court of the United State_s”; or 2)
“resulted in a decision that Was based on an unreasonable.'determ'inati'on of the facts in light of the
evidence presented in'the State court proceeding.” 28 U.S:C. 8 -22'54‘(d)‘. “A state adjudication is’

contrary to clearly established federal law-under § 2254(d)(1) where the state court 1) “arrives at

a conclusion opposite to that reached by [the Supreme] Court on a question of law,” or 2)’
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<=9onerntS facts that are rn‘aterially.indistinguishable from a relevant Supreme Court precedent and
arrives at aresult op}aosite; to ;‘[the Sup_reme Court).” Williams v. Taylor, 529 US 362, 40‘5'.(2000); ,
Under the . "x‘unrega;sonab_le application” analysis under :2254(d)(lj, ' a “state court's
= determination that a claim lacks merit precludes federal habeas relief so long as ‘fairminded jurists
could drsagree on the correctness of the state court's decision.” Harrington, 562 U.S. at 101
; (quotmg Yarborough v. Adlvarado, 541 U.S. 652, 664 (2004)). Thus ‘an unreasonable apphcatton
s of fe_deral law is ‘drffer‘ent‘ f__r_om an incorrect application j‘ovf federal la_w._ Id. at 785 (mternal
quotation marks omitted). o : _ . "
. Furthertunder § 2254(d)(2) ““a state-court factual determination is not unreasonable merely‘
"because the federal habeas court would have reached a different conclusion in the first 1nstance »
» Woodv Allen, 558 U S 290,301 (2010) “[E]ven if reasonable minds rev1ew1ng the record mlght. dl

~ disagree about the fmdmg in question,” a federal habeas court may not conclude that the state court

4

L decrsron was based on an unreasonable determmatron of the facts Id “[A] federal habeas court

- ':may .not issue the writ srmply because [1t] concludes in its mdependent Judgment that the relevantv :
' state;court decrs1on apphed establlshed federal law erroneously or 1ncorrectly Renico v. Lett

,'559US766 773 (2010). | o |

- The’ habeas statute: provrdes that “a deterrn1nat1on ofa factual 1ssue made by a State court

shall be presumed to be correct,”-and the pet1t1oner bears “the burden of rebuttmg the presumptlon '

| 'of correctness by clear and convmcmg evidence.” 28 U.S.C: § 2254(e)(l) “Where the state. court o

o conducted an evidentiary hearmg and explamed its reasomng w1th some care, 1t should be )

- partrcularly dlfﬁcult to estabhsh clear and convmcmg evrdence of error on the state court's part o

| Sharpe v. Bell, 593 F.3d 372, 378 (4th Cir. 2010) This is- especlally true Where state courts have
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“resolved issues like witness credibility, which are ‘factual determination’s‘t for hnrp_oses of Se'ctio.n'
2254(e)(1).” Id. at 379,
R ANALYSIS
A Timelinéss ofth'e‘Petition
Under the prov131ons of 28 U.S.C. § 2244 the one- year lirhitation per1od runs from the

latest of:

(A) the date on which the judgrnent became final by the conclusion -
of direct review or the expiration of the txme f01 seekmg such
review;

 “(B) the date on which the impediment to filing-an application created

‘by State action in violation of the Constitution or laws of the United

tates is removed, if the applicant was prevented from filing by such
State action;

(C) the date on which the constitutional right asserted was initially
" 'recognized by the Supreme Court, if the right has been newly"
recognized by the Supreme Court and made retroactlvely apphcable
to cases on collateral review; or
" (D) the date on which the factual predicate-of-the claim or claims - -
presented could have been discovered through the exercise of due
diligence. . Lo
28 U.S.C. § 2244(d)(1). However, under § 2244(d)(2), “[t]he time'during which a-properly filed
application for State post-conviction or other collateral- review- with ‘respect to the pertinent
judgment or claim is pending shall not be counted toward any period of limitation under this
subsection.”
“[T]he one year limitation period is-also shbject-to équitable tolling in ‘those rare instances
whele due to circumstances external to the party’s‘own conduct ‘it would be unconscxonable to-

enforce the limitation against the party 7 Hill v. Braxton; 277 F.3d 701 704 (4th C1r 2002), cmng

Hurris v. Hutchznson, 209 F.3d 325, 330 (4th Cir. 2000). To be entitled to equltable tolhng, a
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‘:petitioner must'e_:svtablish‘ that either some wrongful conduct by Respondents contributed to his .

- delay in filing his petition or that circumstances beyond his control caused the delay. See Harris, -

.209 F.3d at 330. “[Alny resort to equity must be reserved for those rare instances where ... it .

“would be.unconscionable to ..enf_orcethe limitation -period against the party and gross injustice

~would result_:” 1d. The Fourth Circuit has made 1t clear that, prior to dismissrng a pro se petition
for writ of Habeas corpus, “a district court should furnish notice that simply warns the pro se
. petitioner that his. . action will be dismissed as__untirnely_ unless the petitioner can demonstrate -
vthat the petition was ﬁled' wrthm the proper time period."’ Ht‘ll; 277 F.3d at 708., |
Ina Memorandum Oplmon and Order issued on- September 4, 2014 Blackwell’s Petltron :

for Writ of Habeas Corpus was drsmrssed as untrmely ECF 9 and'10. ‘This Court found that‘
.v Blaekwel] s.one- year hmltatlons period under 28 U.S.C. § 2244(d) began to run on Apr11 13,2006 V
- and was tolled on February 27 2007 the date he filed his ﬁrst post- conv1ct10n petltron in the

CerU.lt Court for Baltlmore Clty ECF 9 at 3. The hmltatlon perlod began to run agam on: July .

_ .,.-‘21 2007 When Blackwell Voluntarrly withdrew. hlS post-conv1ct10n petition.: ]d Blackwell ﬁled e

. another post-convrcuon petltron on July 9 2012 well after the remammg portlon of the one-year_"

- ,hmrtatlons period.expired. Id...
Blackwell argued at the time.that a motlon for modification of sentence filed on hrs behalf o
| on March 16, 2004 and; denied on July}-26, 2012, operated to toll t_he limitations period pursuant to :

| i 728;.‘U;S.C.‘§ 2244(d).‘ ECF 1 at 3; ECF 9 at 4. Because the stateo_f thelaw at that time wasthat"' -

'r_notions filed pursuant to Maryland Rul_e 4-345 did not toll the limitations period, this Court found‘ o L

B that Blackwel'l’s petition was untimely ECF 9 at 4, citing Roberts v, -'Maryland. Civ. No.'JKB— :

11 1227 2013 WL 5882786 at *2—4 (D. Md. Oct 28, 2013) Taskerv State C1V No AW—ll—

| ,'1869 2013 WL 425040, at *7 . Md. Jan. 31,2013) affd, S17F. Appx. 172 (4th Cir 2013) revg
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: denied June 3, 2013 (finding Tasker waived F ourth Circuit review of issue'by'failing to include it

in appellate brief).

- On April 17, 2019, the United States Court of Appeals for the Fourth Circuit issued its

~opin.i0-nA'in' Mitchell v. Green, 922 F.3d 187 (4th" Cir. 2019) hoiding that a'motion"for L

recon31derat10n of sentence filed pursuant to Md Rule 4-345 tolls the one-year ﬁlmg period under

' § 2244(d) 1d. at 195- 98 Blackwell then filed another § 2254 petltlon which this Court const1ued'

“asa mot1on ﬁled pursuant to Fed. R Civ. P. 60(b)(6) seeking relief from.the Judgment 1ssued by' '

. 'thls Court on September 4,2014. ECF 11 at 2- 3. In granting the miotion, this Court adopted the
reasonmg_rehed _upon by the Honorable Deborah K. Chasanow: - |

‘Here, unlike in Gonzalez [v. Crosby, 545 U.S. 524.(2005)] and Moses [v. Joyner,
815 F.3d 163 (4th Cir. 2016)] the decision in Mitchell v. Green overturned an
“unbroken line of casés in this district that, until the attorney representing Mr.
Mitchell thoroughly briefed the issue, appeared beyond question. The Fourth
Circuit had considered two cases that appeared to raise the issue, but resolved
. them without reaching the point. Petitioner cannot be faulted for not seeking a
certificate of appealability under the circumstances. As.soon as the Fourth
Circuit decided Mitchell v. Green, he sought relief from  the Judgment

- Respondent concedes that he acted in a timely fashion. :

. ECF 11 at 3 quoting Savoy v. Bishop, DKC-13-751, ECF 40 at.3.. -

After'.'granting Blackwell relief from judgment, the Court required Respondents ta file a |

S'upvplemental Answer ad‘dressingr the merits of Blackwell’s .claims. - ECF 11. As noted,

Respondents contend that Blackwell’s petition is still untimely- because - his motion for

modification of sentence was filed one day late. ECF 15. . «

" . Respondents reason that Blackwell’s convictions .became final on direct appeal on

, Wedneéday April 12, 2006, the last day he eould have filed a petition for writ of certiorari in the

"2 The pet1t10n was written on pre-printed forms for ﬁhng a 2254 habeas petition and was docketed as a new

case. See Blackwellv. Bishop, et al., Civil Action RDB-19-2307 (D. Md. 2019). That civil case was closed after this
Court granted Blackwell’s Rule 60(b) motion. . _ .

10
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United States Supreme Court.  ECF 15 at 14-15. They further assert that Mitchell held that a

3 motron for modrﬁcatron of sentence qualrﬁes as “collateral review’ w1th1n the . meanmg of 28

_U..S-.C. § 2244(d)(2) butremind the Court that an appllcatron for’collater_al review must b_e-properly

| filed:to toll the.llmitatiOnS period. Id. at 16.- In Respondents’ view, Blackwell’s:rrlotion for
| jmodiﬁcation of sentence. was hot properly: ﬁled.‘because Md.: Rule 4-345 required, and: still_.
requires, that such a motion be filed within 90 days after a sentence is imposed. 1d. at 20 Here,ﬂ V

BlackWell was s:entenced: on Dece_mber 16, 2003, making his motion for modification of senteuce

B due on or before March 15;2004. Id. at 21. Blackwell’s motion was docketed‘ oh March 16,2004,

| accordmg to the record submrtted by Respondents. Id. | |

The record before this Court includes’ a computerrzed prmt-out of docket entrles 1n-
Blackwell 'S case showmg a motron for modrﬁcatlon was docketed on March 16 2004 (ECF 15 1 |

at lO) and a copYy.- of the actual motion w1th the cover letter sent by Blackwell s attorney to the

. Baltrmore C1ty Crrcurt Court whrch is dated March 9, 2004 (ECF 15 1 at 126 28) Notably,

‘counsel s ofﬁce address is on North Calvert Street the same street the court is located ECF 15 1

- at ‘1 28 .( cover letter). There is no-indication on the letter whether it was delivered by marl or it was.
- _..pla‘ce‘d_ in avni'ght drop.box -and,'-the*record contains no veri‘ﬁcatior] from .Blacl(vt(ell’s trial counsel N

: regardihg the rrianneri_rr _vxthich the 'r’h'otiou"was delivered:. F_urther, .Re'spon'de_nts_ha_ve not prov1ded
‘ada'te-stamped copy'of »the::r.notion:v3 arrd the computer printout of the docket ‘.er_rtries ma'y or rriay"

»',not accurately reflect the date the motion was delivered to (as opposed to docketed b“yv)vthe clerk’s

" office. See Hackney v.State, 184 A.3d'414, 417 (Md. Ct: of App. 2018) (discussing meaning of -

~“filed”), see also-Mole’ v. Jutton, 846 A.2d 1035 (Md; Ct. of App.‘:2004) (clerk -reCelved'liotice of =

'3 Illustrative of the point is Judge Stewart’s-order denying Blackwell’s motion for modlﬁcatron of sentence
which the Judge dated July 25, 2012 but is date-stamped “received” on July 26, 2012. ECF 15-1 at 161 Other‘
, clocurnents in the State Record bear the Clerk’s date-stamp; the motion for modlf cation does not. . ‘

11
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apbeal when it atrived at the post office box because the clerk’s office had set up the post ofﬁ(;é'
~ box for its OWn convenien§6). Giyen the relative weékneés of the evidence presented to establish - '
"the motion was not properly filed as well as the brief, and the one-day delay inivolved, this Court |
decline._s to dismiés_thé petition as-untimely and instead considers the. merits of the clairﬁs raised
by Bvlacvkwell. | | -
.B.. : Ineffective Assistance of Counsel
| | The Sixth'Ar.r'le“ndmen}t to the Constitutiqn guarantees a criminal defendant the ‘effeéfiQe B
| 'as_s:.istan.’ce'of cognéél. Strickland,'466 U.S. at 686; see also Buck v. Daﬁi&, 580U.S. . 137 S..Ct.. _
759, 775 '(2017). To mounf a suécessful chaileﬁge based on a’ Sixth Amendment claim_ of
iliéfféctiVe assistance ‘df counsel, a petitioner must satisfy the "t\"r\:i'(‘);-px'ongedl test lset forth ‘in_
Strickiand, 466 U.S. at 687-88. See Williams, 529'U.S. at 390. First, the petitioner must show that
couﬁsel_;s performance was deficient. Second, the petitioner must show that he was prejudiced by
N the deficient berfmmance. Stificklarzd, 466 U.S. at 687; see Buck, 137 S.Ct. at 775. B
- With | fegard to .the first prong, the petitioner must 'demo’nstraté" that his attorn'éy’s A
.pErformaﬁc‘:e fell “below an objectliv'evstandard of reasonableness.” ' Strickland, 466 US at'.6_8.8‘;'
see Harz;iﬁgtqn, 562 U.S. at 104. | The central question is whether “an=att§rnéy’s‘ re_pr'esentatiqﬁ
amounted to incompetence undér ‘prevailing professional norms,’ ‘not-whether it ciéviated from
b_"e‘St practices or most common custom.” Harrington, 562°U.S. at 88 .(quo‘ting Strickland, 466 US
-~ at 690). Tﬁe Supreme Court has explained that the “first prong'sets a high bar.” Buck, 137 S. ct.
at 775. Notably, a “lawyer has discharged his-céﬁstitﬁtic)nal responsibility so long as his decisions
fall within’the‘. ‘wide rénge of profe.s‘sionally competent as‘s‘istancef” Id. (citation omitted). ‘The

standard for assessing such competence is “highly deferential” and has a “strong presumption that
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' c:ounsel’s conduct fa_lls within a wide range of reasonable prof_essional assistance.” Stricqund,
 466US.at660. |
Second, the:_,petit_frone_r_ must show that his 'attorne'y’sdeﬁcient performance “prejudiced |
: -:: [his] defense.” Id.;at 687 T_o__satisfythef‘prejudice prong,” a petitioner must show that ‘.,‘there is |
._ a reasonable probability that, but for counsel’s unprofessional errors, the result of the p_ro_c.eeding

would have been different.” Id. at 694; see also Buck, 137 S. Ct. at 776. “‘A reasonable probabiiity'
is a pr_obabilitylsufﬁcientgto:-undermine conﬁdencein the outcome” of the proceedtngs..' SlricklanéL
466 U.S. at 687. A strong presumption of adequacy attaches to counsel’s conduct, so strong m _
fact that a petitioner alleging ineffective assistance of counsel must show that the nr0ceeding was
rendered fundamentally unfair by coun_s,ei’_s afﬁrmatiue omissions‘or errors. Id. at 696; .,.Th'us,‘ “‘[;]_ .

fair assessment of:attorney  performance. requires that every. effort be made to eliminate the

- distorting effects of hindsight to.reconstruct the circumStances of counsel’s ch‘allenged.conduct R g

‘and to evaluate the conduct from counsel’s perspectlve at the trme ? Id at 689. A petrtloner isnot.

- entrtled to. post-conv1ctron rellef based on prejudrce where the record establishes that 1t is not,_

. reasonably llkely that [the alleged error] would have made any dlfference 1n hght of all the other_ : .'.‘ .

| ev1dence of gullt ? Berghuzs v. T hompkzns, 560 U S. 370 390 (2010)
In evaluating Whether the, petrttoner has satlsﬁed the two-pronged test set forth in -

h Strzckland a court “need not determme whether counsel’s performance was - deﬁcrent before

N exammmg the (prejudrce suffered ‘by the defendant as a result of _the alleg_ed deﬁcrencres.. ‘

- Strzckland 466 U S. at 697. Nor must.a court address both components 1f one is dlSpOSlthe Jonesr C

V. Clarke 783 F. 3d 987 991 (4th Cir. 2015) Thls is because failure. to satlsfy erther prong is fata]
" to a petltroner ] clalm As a result “there is no reason for a court . to. address both oomponents .

. :of thei mqurry 1f the defendant makes an insufficient showing on one ? Strzckland 466 U S at 697

-

13
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Where, as here, ineffective assistance of counsel is alleged m the 'context of cOunsel’.s role ”
in the. decis'ion whether to _accept a plea offer, the Supreme Court-has held that to satisfy
Strickland’s prejudice prong4 a habeas petitioner must show: (1) that“buit forthe ineffective advice ..
‘fof-counsel there is a reasonable probability that [a] plea offer vuoul'd have been presented to the
court”; (2) that “the court would have accepted its terms” and (3) “that the conviction or sentence -

“or both under the offer s terms would have been less severe than under the Judgment and sentence-

that in fact were 1mposed ? Laﬂer v. Cooper, 566 U. S 156 164 (2012) Satlsfymg the deﬁcrent Lo

‘Iperformance prong requires a showmg that counsel’s adv1ce fell be]ow the‘ range of competence
demanded of attorneys in criminal cases. Hill v. Lockhart 474 U S 52 56 (1985). The Fourth
Crrcurt recogmzed a drfference between a bad predlctron wrthm an acculate descrlptron of the

| law and gross mlsmformatlon about the. law 1tself » Ostrander v, G; een, 46 F. 3d 347 355 (4th B

- Cir. ]995) o'verturned on other grounds by O’Dell v. Netherland 95 F .3d 1214 (4th Cir. 1996) (en

banc). Thus 1f counsel “srmply underestimates the sentence there may not be metfectrve
asSistance but where counsel misstates the statutory maximum or minimum sentence counsel has

: failed to ¢ apprrse [herselfj of the apphcable law and prov1de [her] chent[] W1th a reasonably .

o accurate descnptlon of the law” which is deﬁcrent performance Ostrander 46 F.3d at 35 5 crtmg

Umted States V. Lambey, 974 F.2d 1389 1394 (4th Clr 1992) see. also Chrzsttan v. Ballard, 792' o

F.3d 427, 448-49 (4th Cir. 2015) (ﬁndmg no- deﬁcrent performance where: petrtroner s

interpretation of what counsel advrsed was at. the crux of h1s meffectrve assrstance of counsel

cla1m) Strader v. Garrison, 611 F.2d 61 65 (4th C1r 1979) (deﬁcrent performance found where :

counsel provrded grossly inaccurate’ mformatron regardmg parole e11g1b111ty date) Ross v. Wolfe

_ 942 F. Supp 2d 573, 582 (D Md 2013) (ﬁndmg deﬁcrent performance where counsel included

‘4

'In Lafler the parties conceded that counsel’s performance fell below an acceptable standard. 566 U.S. at 163.

14
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gcgross _misinformation” . regarding. eligib.ility for Patuxent p]_acement and ‘.‘intentional'
' mlsrepresentatlon” regardmg prosecutor S expectatlons)

The post-conviction” court based its analysis in part on a mtsstatement of Blackwell s
claims. .The court did not -acknowledge Blackwell’s w1thdrawa1 of two of the clalms asserted m.
“his petition: |

Petitioner alleges that his trial counsel, Ms. Bledsoe, failed to 1) advise him of
the Life suspend all but 20 or 25 years straight plea offered by the Court; 2)
failed to advise him of the potential outcome of and consequences-of going to
trial; 3) failed to advise him that he could receive more than his sentencing
guidelines of 20-to 30. years if he went to trial and 4) advised him to reject the
plea offer of 30 years offered by the State.

4ECF 15 i at 165. At the post- conv1ct10n hearlng, however B]ackwell w1thdrew the first and fourth_" S

‘ 'clarms ECF 15- 7 at 1 1 Respondent concedes that the post- conv1ct10n court “d1d not acknowledgei

that Blackwell had W1thdrawn the allegatlon” that counsel falled to mform h1m of the plea offer S

and yet based 1ts rejectlon of. all of his 1neffect1ve as51stance clalms wholly on h]S lack of ‘;' -

h cred1b111ty for havmg made the allegatron it is unclear whether the post conv1ct10n court’ ]

‘credlblhty ﬁndmg properly accounted for the record before it, mcludmg Blackwell S w1thdrawal '

. - of the claim.” ECF 15 at 41 Indeed the post-convrctlon court stated in pertment part that

The petrtloner would hke thls Court to beheve that after the Judge medlated a.
plea for the petitioner, gave a brief recess so that the petitioner’s attorney could

- speak with him in the courtroom without the presence of a judge, that upon the . .

" trial judge leaving:the couitroom Petitioner’s attorney did not inform him-of the .
plea that was just negotlated at the bench. Further, the petitioner would like this
Court to assign no'significance to the fact that upon the conclusion of the brief .
recess to discuss the plea offers, Ms. Bledsoe asked to approach the bench to ask *
one more question that would factor into the petitioner accepting or rejecting the” -
plea offer- asking about the Court’s inclination to follow sentencing guidelines..
In light of Ms. Bledsoe’s line of questioning, in light of the fact that the attorney

- for petitioner's co-defendant asked for a recess because, “Both of these -
gentlemen are very seriously considering” and considering Ms. Bledsoe s
consistent testimony that she advised her client of the plea and post trlal
consequences, this Cotrt cannot make such 1llog1cal conclu51ons :

15
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Addltlonally, much of what B]ackwel] told- the post conviction court was based on his
"mterpretatlon of what his attomey had said. See ECF 15-7 at'16 (Blackwel] statlng he “beheved _
[counsel ] meant that I wouldn t get hurt regardless” because he could not be sentenced beyond the |
e guldehnes) A cr1m1na] defendant s interpretation of advrce provided by counsel as opposed to
) counsel s gross misstatement 'of the law, cannot form the basis of a suecessful meffectlve
..‘asswtance of counsel clarm Blackwell s trial attorney denied telling him that he could not be'-
. _sentenced beyond the gurdelmes as that was not her practice in- consu]tlng with criminal defendant
- -clients. ECF 15- 7 at 31 32. ThlS is not a case where Blackwell was grossly mrsmformed” and
- “rehe[d] upon_ that m1smformat10n” to form his ldecision to go to trial. Strader, 611 F.2d at 65. -
| ,Blackwell undermined any notion that he was misguided by misinformation provided to him by.
“Gounsel when he admitted at the post-conviction hearrng that he wanted to g0 1o trial to prove his
iruloeence. ECF 15-7 at 1.8-19. As such, he has failed to overcome the presumption that counsel '.
rend_ered, eonstitutionall§3 adequate assistance.‘ See Harrzngton 562 U.S. at 104 (requnmg" '
application of ‘a strong presumpt1on that counsel's representatron was wrthm the wide range of :
reason'able profess1ona1 assistance”). |
*-For these reasons,‘Blackwell’s Petition for Writ of Habeas Corpus must be denied.
| | * CERTIFICATE OF APPEALABILITY
A certificate of appeal.ab-ility may issue “only if the ‘apphcant has rnade a substantialu
| 'sho-wingofthe denial of a constitutional right.” 28 U. S.C. § 2253(c)(2); see Buck, 137 S.Ct. at
o 773 The petltloner ‘must demonstrate that reasonable jurists would find the dlStI‘lCt court’s.
o assessment of the constltutlonal claims debatable or wrong,” Tennard v. Dretke 542U.S.274,282 ‘ e
(2004) (crtatron and 1ntema1 quotation marks omltted) or that “the issues presented are adequate

o deserve encouragement to proceed further,” leler-El V. Cockrell 537 U.S. 322 327 (2003)
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'Because this Court finds that there has been no substantial showing of'the dcn_ial of a_constitutio_nai

right, a certificate of appealability shall be denied. See 28 U.S.C. § 2253(c)(2). Hill may stii}

request that the United States Court of Appeals for the Fourth Circuit issue sucha cgrtiﬁcate. Seé

A' Lyons v. L—ee, 316 F.3d 528, 532 (4th Cir. 2003) (cbnsidering whether to grant a cerlificate of

appealability after the‘-distript' court declined to issue one).

A separate Order ;follows.

Date -+ 7 e R RICHARD D.BENNETT o
‘ UNITED STATES DISTRICT JUDGE
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-6155

JERMAINE BLACKWELL,
Petitioner - Appellant,
V.
FRANK B. BISHOP, JR., Warden; DOUGLAS F. GANSLER, Attorney General,

Respondents - Appellees.

Appeal from the United States District Court for the District of Maryland, at Baltimore.
Richard D. Bennett, Senior District Judge. (1:14-cv-01538-RDB)

Submitted: April 26, 2022 Decided: April 29, 2022

Before AGEE and THACKER, Circuit Judges, and FLOYD, Senior Circuit Judge.

Dismissed by unpublished per curiam opinion.

Jermaine Blackwell, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Jermaine Blackwell seeks to appeal the district court’s order denying relief on his
28 U.S.C. § 2254 petition. The order is not appealable unless a circuit justice or judge
issues a certificate of appealability. See 28 U.S.C. § 2253(c)(1)(A). A certificate of
appealability will not issue absent “a substantial showing of the denial of a constitutional
right” 28 U.S.C. § 2253(c)(2). When the district court denies relief on the merits, a
prisoner satisfies this standard by demonstrating that reasonable jurists could find the
district court’s assessment of the constitutional claims debatable or wrong. See Buck v.
Davis, 137 S. Ct. 759, 773-74 (2017). When the district court denies relief on procedural
grounds, the prisoner must demonstrate both that the dispositive procedural ruling is
debatable and that the petition states a debatable claim of the denial of a. constitlitionai
right. Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012) (citing Slack v. McDaniel, 529
U.S. 473, 484 (2000)).

We have independently reviewed the record and conclude that Blackwell has not
made the requisite showing. Accordingly, we deny a certificate of apbealability and
dismiss the appeal. We dispense with oral argument because the facts and legal contentions
are adequately presented in the materials before this court and argument would not aid the
decisional process.

DISMISSED
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FILED: April 29, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-6155
(1:14-cv-01538-RDB)

JERMAINE BLACKWELL
Petitioner - Appellant
V. |
FRANK B. BISHOP, JR., Warden; DOUGLAS F. GANSLER, Attorney General

Respondents - Appellees

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is
denied and the appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in-
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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FILED: April 29, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-6155, Jermaine Blackwell v. Frank Bishop, Jr.
1:14-cv-01538-RDB

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please
be advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: The time to file a petition for writ
of certiorari runs from the date of entry of the judgment sought to be reviewed, and
not from the date of issuance of the mandate. If a petition for rehearing is timely
filed in the court of appeals, the time to file the petition for writ of certiorari for all
parties runs from the date of the denial of the petition for rehearing or, if the
petition for rehearing is granted, the subsequent entry of judgment. See Rule 13 of
the Rules of the Supreme Court of the United States; www.supremecourt.gov.

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30
Voucher through the CJA eVoucher system. In cases not covered by the Criminal
Justice Act, counsel should submit the Assigned Counsel Voucher to the clerk's
office for payment from the Attorney Admission Fund. An Assigned Counsel
Voucher will be sent to counsel shortly after entry of judgment. Forms and
instructions are also available on the court's web site, www.ca4.uscourts.gov, or
from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment.
(FRAP 39, Loc. R. 39(b)). '


http://www.supremecourt.gov
http://www.ca4.uscourts.gov
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry
of judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in
the same document as the petition for rehearing and must be clearly identified in
the title. The only grounds for an extension of time to file a petition for rehearing
are the death or serious illness of counsel or a family member (or of a party or
family member in pro se cases) or an extraordinary circumstance wholly beyond
the control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay
the mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 35 & 40, Loc. R. 40(¢)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will
stay issuance of the mandate. If the petition or motion is denied, the mandate will
issue 7 days later. A motion to stay the mandate will ordinarily be denied, unless
the motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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MANDATE "

The judgment of this court, entered May 23, 2022, takes effect today.
This constitutes the formal mandate of this court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

/s/Patricia S. Connor, Clerk .
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