IN THE

SUPREME COURT OF THE UNITED STATES

dose = CAODwell  _ pETITIONER
(Your Name)

V8.

Recdesriok F leSe e £ al— RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FOERMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

[APetitioner has previously been granted leave to proceed in forma pauperis in
the following court(s):

Uated Staked Dicdqiel Cuu\ﬁ..?‘l. £ cebun v")rswfd—. M!ngw.

[ Petitioner has not previously been granted leave to proceed in jforma
pauperis in any other court.

E’Eﬁtioner’s affidavit or declaration in support of this motion is attached hereto.

(] Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

(0 The appointment was made under the following provision of law:
, Or

A%“/é«@

(S1gnature)
b—23v-22

(J a copy of the order of appointment is appended.




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I_JosEP CAowiEl]

, am the petitioner in the above-entitled case.
my motion to proceed in forma pauperis, 1 state that because of my poverty I am unable to pay

In support of

the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months.
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross

amounts, that is, amounts before any deductions for taxes or otherwise.

Income source

Average monthly amount during

Amount expected

Adjust any amount that was received

the past 12 months next month
You Spouse You Spouse

Employment s 4. 50 $ NA s 4.5 $ N4
Self-employment $ o $__ A $ 0 S__naly
Income from real property $ 0 $_ nNA $ 0 $___ath
(such as rental income)
Interest and dividends $ (0] $__ nA $__©O $__NA&
Gifts §_40 $_ NA § _HO $___NA
Alimony §__ O 5 NA__$ g Nn
Child Support $_ O s NA §__O $__ NA
Retirement (such as social $ 0) $_ NA $ @) $___NA
security, pensions,
annuities, insurance)
Disability (such as social $_ © $_ NA $_ O $_ NA
security, insurance payments)
Unemployment payments $__O $___NA $__O $ N
Public-assistance 8 &) $ NA s O $_ NA
(such as welfare)
Other (specify): $ Q $___NA $ o $ Na

Total monthly income: $ Ha.5o g NA s 4480 g NA




2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay

Miciinin BPa et b2C B Employment
LS B deeiNi Q1S Piesce gond lofz2y ,,:.,7‘9@,.(..(— $ 9.5 0
Frechand b $

“Uguly $

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
Employment
Na- NA- NA- $ A4
$
$
4, How much cash do you and your spouse have? $ (&4

Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Type of account (e.g/.‘,/ zljecking or savings) Amount you have Amount your spouse has

$ o $ MA
$ $
$ $

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

] Home [ Other real estate
Value N A Value N4

(1 Motor Vehicle #1 [0 Motor Vehicle #2
Year, make & model Year, make & model
Value NA Value NA

] Other assets
Description
Value /\/ A




6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or Amount owed to you Amount owed to your spouse
your spouse money
NA $ o = $ O
$ $
$ $

7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

Name Relationship Age
DoselR  CADWEL) ¥ L'S
A C Son) 8
N-C . DANGHY ER ?

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment
(include lot rented for mobile home) $ N A $. NA

Are real estate taxes included? [Yes [JNo
Is property insurance included? [JYes [1No

Utilities (electricity, heating fuel,

water, sewer, and telephone) $ Niis $__ NA
Home maintenance (repairs and upkeep) $ nA $ NA
Food $ LO.OO $  NA
Clothing g S.00 s NA
Laundry and dry-cleaning ' $ 5.00 g NA
Medical and dental expenses $ 10.00 3 NA




Transportation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, ete.

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s

Life

Health

Motor Vehicle

Other:

Taxes (not deducted from wages or included in mortgage payments)

(specify): Sauy =y
Installment payments

Motor Vehicle

Credit card(s)

Department store(s)

Other: Fedse\ Eole w-a Fee

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession,
or farm (attach detailed statement)

Other (specify): ReTsons\' Wyqicne
t:. b't-vbé.u‘ PNy , fi_(.'J'-- \“L\.Pl L84 ¢ gaﬁ P)
Total monthly expenses:

You Your spouse
$ N g Wi
$ NN $ ALk
$_ A $__ Nk
$ O $_ Nk
$ NA $  NA
$_ NA $_ NA
$ N A . NA
$ H.eo $ NA
$ A A $ N A
$_ AA $ NA
$__NA g NA
$_Llo.eo0 $__NA
$ $_ NA
$ NA- $ WA

$ 2.0,00 g NA
$_ 1400 g Na




9. Do you expect any major changes to your monthly income or expenses or in your assets or

liabilities during the next 12 months?

(OYes [OIX0

If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any money for services in connection
with this case, including the completion of this form? [ Yes 0

If yes, how much?
If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this

form?

O Yes &Ko

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.
¢ C d Ol e

T \—— ?H—’ Far _4\,\ cosks o f rCP(e)&w(,h;..
n sasmn o pesteg B oal lga iy
1 M?ZCL(/‘Q Doy 3 Lannocy Pv\a

AR 1 awm
flees CAvk
I declare under penalty of perjury that the foregoing is true and correct.

, 20222

Executed on: w 234
‘““mnnm,,h”
'\‘\\\“ \5 \:‘\ﬁ -:J A ""'J )
\S\ -~ O ;"". /

(Lo Coyry ‘.A

U (Signature)



GL-1-21»

REQUEST FOR ACCOUNT AFFIDAVIT FOR COURT FILINGS

Please fill in the blanks below. Use one form for each request. ALL
blanks must be filled in and legible or your request will be returned to
you for completion. Once received, an affidavit will be completed and
returned to you within five (5) business days.

INMATE NAME (Print): ___ \o>ZF T. CAMNGE
NUMBER: 329 ,2.0

© LOCK: bod — 4L
Onatked S=bes
NAME OF COURT: __ S UpCewe Court
CAPTEDN :

SASENOMBER: WFIE of Cechiorar] Som
He US Swbw cireuk owty of Appecls

FEDERAL tamay: L9
(check one) Or

STATE (12 mo.): D

PLAINTIFF: SoSEF CAPWE]|

DEFENDANT: _ RCodendl Flescier BoA <t al.

Send all requests to the Business Office. We do not require any papers from the
courts. The courts will accept the paperwork we complete and return to you as
official documents. You will receive one original document. If you need more
copies, you will need to go to the Library and have the copies made.



FEDERAL COURT

Prisoner-Plaintiff/Petitioner/Appellant name and number Defendant's/Respondent’s/Appellee’s name

Joseph Cadwell #339620 Broderick Flescher, FOA et.al.

CERTIFICATE OF PRISONER INSTITUTIONAL/TRUST FUND ACCOUNT ACTIVITY

| am employed by the Michigan Department of Corrections at the facility identified below, at which
the prisoner identified as Plaintiff/Petitioner/Appellant is currently incarcerated.

Attached is a computer printout which accurately reflects the current spendable balance and all activity
within this prisoner’s account during the preceding six months or, if the prisoner has been incarcerated
for less than six months, for the period of incarceration. Code "C” on the printout represents a
withdrawal from the account and code “D” represents a deposit to the account. The attached printout
reflects, for the reported period, an average monthly account deposit (i.e., total deposits divided by
number of months) of $74.71, an average monthly account balance (i.e., total deposits minus total
withdrawals divided by number of months) of $0.00. There is a current spendable account balance of
$30.29.

Date: (o"[ 3 ’.’?Q
Signature of GAstodian of Prisoner Institutional/Trust Fund Account

SAGINAW CORRECTIONAL FACILITY
Correctional Facility

CSJ-277 7/07
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[ ] All parties appear in the caption of the case on the cover page.

[V All parties do not appear in the caption of the case on the cover page. A list of
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to
the petition and is

[ Teported at _2.©22 V.5 APp Levig Hos\ : or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the United States district court appears at Appendix to
the petition and is

[ I reported at 2024 05 Dise, Levis 1121385 : OF,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is ’

[ ] reported at y 0T,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[ or cases from federal courts:

The date on which the United States Court of Appeals decided my case
was L4202

[ 1 No petition for rehearing was timely filed in my case.

[V A timely petition for rehearing was demed by the United States Court of
Appeals on the following date: -1 , and & copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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Cadwell v. Flescher

United States Court of Appeals for the Sixth Circuit
February 14, 2022, Filed
No. 21-2817

Reporter
2022 U.S. App. LEXIS 4051 *

JOSEF CADWELL, Plaintiff-Appellant, v. PAROLE
OFFICER BRODERICK FLESCHER, Field Operations
Agent, et al., Defendants-Appeliees.

Subsequent History: Reconsideration denied by
Cadwell v. Flescher, 2022 U.S. App. LEXIS 10248 (6th
Cir.. Apr. 14, 2022)

Prior History: Cadwell v. Flescher, 2021 U.S. Dist.
LEXIS 122385, 2021 WL 2682718 ( E.D. Mich., June

30, 2021)

Core Terms

district court, in forma pauperis, parole, cruel and
unusual punishment, inlaw, frivolous, rights, moves, sex

Counsel: [*1] JOSEF CADWELL, Plaintiff - Appellant,
Pro se, Freeland, M.

Judges: Before: STRANCH, Circuit Judge.

Opinion

ORDER

Josef Cadwell, a pro se Michigan prisoner, appeals the
district court's judgment dismissing his civil rights action
brought pursuant to 42 U.S.C. § 1983. Cadwell now
moves to proceed in forma pauperis on appeal. See
Fed. R. App. P. 24(a)(5).

In May 2021, Cadwell filed his complaint against Parole
Officer  Broderick Flescher, Field Operations
Supervisors [Unknown] Clayton and Carolynn Wilson,
Field Operations Administrative Specialist Heather
Stevens, and Administrative Law Judge [Unknown]
Wright, listing himself and two of his children as
plaintiffs. He claimed that, both before and during his

A (N end X A

time on parole, Flescher, his parole agent, had an
"overfamiliar personal relationship" with Cadwell's wife,
Iman Nasser, which included asking her personal
questions about their sex life and visiting her outside of
regular work hours. Cadwell further alleged that his son
informed him that he saw Flescher perform a sex act on
Nasser. He claimed that Flescher's acts, and the other
defendants' failure to stop or discipline Flescher, caused
him "significant mental and emotional injury," interfered
with his ability to successfully complete parole, [*2] and
violated the Prison Rape Elimination Act and his rights
to be free from cruel and unusual punishment, to due
process, and to equal protection of the laws.

The district court dismissed the case, determining that
Cadwell's allegations did not rise to the level of cruel
and unusual punishment and that he could not bring
claims on behalf of other people. Cadwell moved to
amend the complaint and for reconsideration, which the
district court denied. Cadwell moves for leave to
proceed in forma pauperis on appeal, arguing that the
district court should have addressed more than just his

Eighth Amendment claim.

A party who makes the requisite showing of poverty will
be granted leave to proceed in forma pauperis if his
appeal is being taken in good faith, i.e., is not frivolous.
See 28 U.S.C. § 1915(a); Callihan v. Schneider, 178
F.3d 800, 804 (6th Cir. 1999). An appeal is frivolous
"where it lacks an arguable basis either in law or in fact,”
Neitzke v. Williams, 490 U.S. 319, 325, 109 S. Ct. 1827,
104 L. Ed. 2d 338 (1989), meaning that "it is based on
legal theories that are indisputably meritless." Brown v.
Bargery, 207 F.3d 863, 866 (6th Cir. 2000). Although
pro se litigants are entitled to a liberal construction of
their pleadings and filings, "a complaint must contain
sufficient factual matter, accepted as true, to 'state a
claim to relief that is plausible on its face." Ashcroft v.
Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d
868 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S.
544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)).
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For the reasons discussed by the district court, [*3] the
appeal appears to lack an arguable basis in law. See
Neitzke, 490 U.S. at 325. Accordingly, the court
DENIES the motion to proceed in forma pauperis.
Unless Cadwell pays the $505 filing fee to the district
court within thirty days of the entry of this order, this
appeal will be dismissed for want of prosecution.

End of Document
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Opinion

OPINION AND ORDER OF DISMISSAL

This is a pro se prisoner civil rights case. Plaintiff, who is
presently incarcerated at the Saginaw Correctional
Facility in Freeland, Michigan, claims that his Eighth
Amendment right to be free from cruel and unusual
punishment was violated "by the actions of Broderick
Flescher and his over familiar personal relationship with
my wife Iman Nasser, while Flescher was my parole
agent.” ECF No. 1 (PagelD.4). Flescher allegedly
contacted and visited Nasser prior to plaintiff's release.
Plaintiff alleges that Flescher "used his position as a
parole agent to pursue a personal, over familiar,

A ppead x &

sexualized relationship with Nasser." /d. (PagelD.5). On
one such visit on March 7, 2020, Flescher ailegedly
engaged in "some sort of inappropriate conduct" with
Nasser. Id. (PagelD.6). Plaintiff asserts that his son told
him that he saw Flescher engage in a sex act with
Nasser. Plaintiff alleges that he complained to the other
four defendants, Field Supervisor Clayton, Field
Supervisor Wilson, Field Administrative Specialist
Stevens, and Administrative Law Judge Wright, [*2] but
that they failed to take any action to stop Flescher's
conduct. Plaintiff claims that this relationship had a
"tremendous  negative impact" on his chances of
"successfully completing parole." Id. (PagelD.8). Plaintiff
parole was revoked and he was returned to prison. See
id. (PagelD.8). Plaintiff seeks compensatory and
punitive damages.

Due to his indigence, plaintiff has been granted leave to
proceed without prepayment of the filing fee. Under the
Prison Litigation Reform Act, the Court is required to
dismiss an in forma pauperis complaint before service
on a defendant if it determines that the action is
frivolous or malicious, fails to state a claim upon which
relief can be granted, or seeks monetary relief against a
defendant who is immune from such relief. See 42
U.S.C. § 1997efc); 28 U.S.C. § 1915(e)(2)(B). "A
complaint fails to state a claim if it does not 'contain
sufficient factual matter, accepted as true, to state a
claim to relief that is plausible on its face." Schiuter v.
Encore Rehab. Servs. LLC, No. 21-CV-10874, 2021
U.S. Dist. LEXIS 80256, 2021 WL 1641585, at *1 (E.D.
Mich. Apr. 27, 2021) (quoting Cir. for Bio-Ethical
Reform, Inc. v. Napolitano, 648 F.3d 365, 369 (6th Cir.

2011)).

Plaintiff contends that Flescher's actions amounted to
cruel and unusual punishment in violation of the Eighth
Amendment. The Eighth Amendment imposes a
constitutional limitation on the power of the states to
punish those convicted of crimes. Punishment may not
be "barbarous," nor may it contravene society's [*3]
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"evolving standards of decency." Rhodes v. Chapman,
452 U.S. 337, 345-46, 101 S. Ct. 2392, 69 L. Ed. 2d 59
(1981). The Eighth Amendment prohibits conduct by
prison officials that involves the "unnecessary and
wanton infliction of pain.” Ivey v. Wilson, 832 F.2d 850,
954 (6th Cir. 1987). The deprivation alleged must result
in the denial of the "minimal civilized measure of life's
necessities.! Rhodes, 452 U.S. at 347. The Eighth
Amendment is concerned only with "deprivations of
essential food, medical care, or sanitation” or "other
conditions intolerable for prison confinement.” /d. af 348.
Further, "[n]ot every unpleasant experience a prisoner
might endure while incarcerated constitutes cruel and
unusual punishment within the meaning of the Eighth
Amendment." lvey, 832 F.2d at 954. To prevail on an
Eighth Amendment claim, plaintiff must also show that
the defendant acted with "deliberate indifference’ to [his]
health or safety." Minqus v. Butler, 591 F.3d 474, 479-
80 (6th Cir. 2010) (quoting Farmer v. Brennan, 511 U.S.
825,834, 114 S. Ct. 1970, 128 L. Ed. 2d 811 (1994)).

Accepting Cadwell's allegations as true, the conduct of
the parole agent in forming or attempting to form a
romantic relationship with his wife is certainly troubling.
However, the Court is unaware of any precedent holding
that such conduct amounts to cruel and unusual
punishment in violation of the Eighth Amendment under
the standards outlined above. Apart from the Eighth
Amendment, plaintiff does not allege that he personally
sustained the deprivation of any other Constitutional
right, and he lacks standing to assert [*4] a claim on
behalf of someone else. Plaintiff has therefore failed to
state a claim against Flescher.

Nor has plaintiff stated a claim against the other
defendants, who allegedly failed to respond to his
complaints about Flescher. Government officials may
not be held liable for the conduct of their subordinates
under theories of respondeat superior or vicarious
liability. See Monell v. New York City Dep't of Sac.
Servs., 436 U.S. 658, 691, 98 S. Ct. 2018, 56 L. Ed. 2d
611 (1978); Everson v. Leis. 556 F.3d 484, 495 (6th Cir.
2009). Nor can supervisory liability be based upon an
alleged failure to act. See Summers v. Leis. 368 F.3d
881, 888 (6th Cir. 2004). To be personally liable, the
supervisory defendants must have authorized,
approved, or knowingly acquiesced in the
unconstitutional conduct of the offending officer. See
Pealtross v. City of Memphis, 818 F.3d 233, 242 (6th Cir.
20186). Plaintiff makes no allegation in this case that the
supervisory defendants authorized, approved, or
knowingly acquiesced in the alleged misconduct of
Flescher.

For these reasons, the Court concludes that plaintiff has
failed to state a claim against any of the defendants.
Accordingly,

IT IS ORDERED that the complaint is dismissed
pursuant to 42 U.S.C. § 1997¢© and 28 US.C. §
1915(e)(2)(B} for failure to state a claim.

/s/ Bernard A. Friedman

BERNARD A. FRIEDMAN

SENIOR UNITED STATES DISTRICT JUDGE
Dated: June 30, 2021

Detroit, Michigan

JUDGMENT

The Court has issued an order in this matter dismissing
the complaint. [*5] Accordingly,

IT IS ORDERED AND ADJUDGED that judgment be
and is hereby granted for defendants and against
plaintiff.

Approved: /s/ Bernard A. Friedman
BERNARD A. FRIEDMAN
SENIOR U.S. DISTRICT JUDGE

Dated: June 30, 2021

End of Document
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Opinion

ORDER

Josef Cadwell, a pro se Michigan prisoner, moves this
court to reconsider its February 14, 2022, order denying
his motion to proceed in forma pauperis on appeal.

Cadwell has not shown that the court overlooked or
misapprehended any point of law or fact in denying him
leave to proceed in forma pauperis. See Fed. R. App. P.
40(a)(2).

Accordingly, we DENY the motion for reconsideration.

End of Document
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Opinion

OPINION AND ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION, DENYING
PLAINTIFF'S MOTION FOR LEAVE TO AMEND THE

Eighth Amendment claim. See Cadwell v. Flescher,
No. 21-CV-11182, 2021 U.S. Dist. LEXIS 122385, 2021
WL 2682718, at *2 (E.D. Mich. June 30, 2021). The
motion for leave to amend is denied because plaintiff
has not met "the requirements for reopening a case
established by Rules 59 or 60," Pond v. Haas, 674 F.
App'x 466, 472 (6th Cir. 2016), he has failed to offer "a
compelling explanation for failing to seek leave to
amend prior to the entry of judgment," id. at 473
(internal quotation marks and citation omitted), and he
has failed to explain how, precisely, he proposes to
amend his complaint. Finally, plaintiff's motion for leave
proceed [*2] on appeal in forma pauperis is denied
because no appeal in this matter could be "taken good
faith." 28 U.S.C. § 1915(a)(3).

SO ORDERED.

Dated: July 22, 2021
Detroit, Michigan

/s/ Bernard A. Friedman
BERNARD A. FRIEDMAN

SENIOR UNITED STATES DISTRICT JUDGE

COMPLAINT, AND DENYING PLAINTIFF'S MOTION
FOR LEAVE TO PROCEED ON APPEAL IN FORMA
PAUPERIS

This matter is presently before the Court on plaintiff's
motions for reconsideration, for leave to amend the
complaint, and for leave to proceed on appeal in forma

pauperis (ECF Nos. 6, 7, and 8). Pursuant to E.D. Mich.

LR 7.1(0(2) and 7,1(h)(2), the Court shall decide these
motions without a hearing.

The motion for reconsideration is denied because
plaintiff has shown no error in the Court's opinion and
order dismissing his complaint for failing to state an

End of Document
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AUTHORITY

MCL 750.145m; MCL 750.520c; MCL 791.203;
MCL 791.204; 42 USCA 15601 et. seq.; Prison

Rape Elimination Act (PREA) of 2003
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POLICY STATEMENT:

The Department has a zero tolerance standard for sexual abuse between or among prisoners. The Department
also has a zero tolerance for staff sexual misconduct, staff sexual harassment, and staff overfamiliarity with
prisoners.

RELATED POLICIES:

01.01.140 Internal Affairs

02.03.100 Employee Discipline

03.03.105 Prisoner Discipline

03.03.110 Special Problem Offender Notice

03.03.130 Humane Treatment and Living Conditions for Prisoners I;‘EOPERTY OF
04.05.120 Segregation Standards F LIBRARV
POLICY:

DEFINITIONS

A. The definitions in Paragraphs B - H only apply to this policy.

B. Employee - For purposes of this policy only, Employee refers to Michigan Department of Corrections

(MDOC) employees, contractors, and volunteers.

C. Prisoner - For purposes of this policy, “prisoner” includes probationers in the Special Alternative
Incarceration Program (SAl) and parolees residing in a Reentry facility unless otherwise stated.

D. Prisoner-on-Prisoner Sexual Abuse - Sexual abuse of a prisoner by another prisoner includes any of the
following acts if the victim is not a willing participant, or is coerced into such act(s) by overt or implied
threats of violence.

1. Non-consensual sexual acts:

a. Contact between the penis and the vulva or the penis and the anus, including penetration,
however slight;

b. Contact between the mouth and the penis, vulva or anus;

¢. Penetration of the anal or genital opening of another person, however slight, by a hand,
finger, object or other instrument; and

2. Abusive sexual contact: PROP ERTY O o)

SRF LIB v
a. Any other intentional touching, either directly or through the clothing, of the g%%a' anus,
groin, breast, inner thigh or the buttocks of another person, excluding contact incidental to a
physical altercation.

E. Prisoner-on-Prisoner Sexual Harassment - Includes repeated and unwelcome sexual advances, requests
for sexual favors, or verbal comments, gestures, or actions of a derogatory or offensive sexual nature by
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Staff Overfamiliarity - Conduct between an employee and a prisoner which has resulted in or is likely to
result in intimacy, including but not limited to a kiss or a hug, or a close personal or non-work related
association.

one prisoner directed toward another prisoner.

Staff-on-Prisoner Sexual Harassment - Includes repeated verbal comments, written statements, or
gestures of a sexual nature to a prisoner by an employee, including demeaning references to gender,
sexually suggestive or derogatory comments about body or clothing and profane or obscene language or

gestures.

Staff-on-Priscner Sexual Misconduct (Under Prison Rape Elimination Act [PREA] quidelines this is also
referred to as staff-on-prisoner sexual abuse) - Sexual Abuse of a prisoner by an employee, including any
of the following acts, willing or unwilling on the part of the prisoner:

1. An attempted, threatened, or requested sexual act or helping, advising, or encouraging another
' employee to engage in a sexual act. This does not include acts related to official duties (e.g., strip
searches, pat down searches, chest compressions during CPR, etc.).

2. Contact between the penis and the vulva or the penis and the anus, including penetration,
however slight.

3. Contact between the mouth and the penis, vulva or anus.

— 4, Contact between the mouth and any body part where the employee has the intent to abuse,

arouse or gratify sexual desire.

5. Penetration of the anal or genital opening, however slight, by a hand, finger, object or other
instrument, that is unrelated to official duties or where the employee has the intent to abuse,
arouse or gratify sexual desire.

6. Any other intentional contact, either directly or through clothing, of or with the genitals, anus, groin,
breast, inner thigh, or buttocks that is unrelated to official duties or where the employee has the
intent to abuse, arouse, or gratify the sexual desire of any person.

7. Any attempt, threat or request by an employee to engage in the activities described above.
8. Any display by an employee of his or her uncovered genitalia, buttocks or breast in the presence
of a prisoner e (erold Vitdha)
9. { Invasion of privacy for sexual gratification or voyeurism
PROPERTY OF
GENERAL INFORMATION SRF LIBRARV

L.

The Department has a zero tolerance standard for sexual abuse between or among prisoners. The Prison
Rape Elimination Act (PREA) addresses prisoner-on-prisoner sexual abuse, staff sexual misconduct, and
staff sexual harassment in correctional facilites. PREA specifically provides for the analysis of the
incident and effects of such conduct and requires the issuance of national standards to address sexual
abuse in a correctional setting. The PREA Manager, Budget and Operations Administration (BOA), shall
be responsible for reporting statistical information and other data as required under the Act and for
oversight of the Department's compliance with the national standards when issued. The PREA Manager
also is responsibie for monitoring compliance with this policy.

The PREA Manager oversees and coordinates the efforts of the MDOC to comply with Federal PREA
standards including development and implementation of policy, and maintains a PREA Manual which shall
be reviewed and updated as needed. The manual shall be consistent with PREA standards and outline
methods consistent with maintaining PREA compliance.
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Z K. This policy does not apply to probationers and parolees who are being supervised in the community
- except as set forth in Paragraph U. However, staff sexual misconduct/sexual harassment and. staff

overfamiliarity involving these offenders also is prohibited and shall be reported and |nvest|gated as set
forth in PD 01.01.140 “Internal Affairs” and PD 02.03.100 "Employee Discipline."

L. Allegations of prisoner sexual assaults against staff shall be reported to the Michigan State Police (MSP)
or other appropriate law enforcement agency for investigation. A prisoner in a Correctional Facilities
Administration (CFA) facility also shall be subject to discipline in accordance with PD 03.03.105 “Prisoner
Discipline,” and as appropriate, reclassification to a higher security level, including segregation, in
accordance with PD 05.01.130 “Prisoner Security Classification” and PD 04.05.120 “Segregation
Standards.”

M. Wardens shall designate a PREA Coordinator at each facility under his/her supervision. The PREA
Coordinator shall have sufficient time and authority to coordinate the facility’s efforts to comply with the
standards outlined in the PREA Manual. The PREA Coordinator shall be responsible for monitoring and
providing assistance regarding all aspects of PREA compliance in areas such as training, education,
reporting, documentation and investigation of PREA-related allegations.

N. To ensure compliance with standards developed by the National Prison Rape Elimination Commission,
audits will be conducted by approved auditors in accordance with the Department of Justice (DOJ) PREA
Audit Instrument.

0. For facilities housing male offenders, female staff must announce their presence each time they enter a
prisoner housing unit. Staff must knock on the most interior door and announce in a loud clear voice,
“female(s) in the area” and wait 10 seconds before entering.

P. For facilities housing female offenders, male staff must announce their presence each time they enter a
prisoner housing unit. Staff must knock on the most interior door and announce in a loud clear voice,
“male(s) in the area” and wait 10 seconds before entering. Also, at facilities housing female offenders,
staff shall follow procedures outlined in WHV OP 03.03.140 “Prohibited Sexual Conduct Involving
Prisoners” and SAl OP 03.03.140 “Prohibited Sexual Conduct involving Trainees (PREA).”

RISK ASSESSMENTS PROPERTY OF
SRF LIBRARV
Q. All prisoners shall be assessed during an intake screening and upon transfer to another facility for their

risk of being sexually abused by other prisoners or being sexually abusive toward other prisoners. The
OMNI-based risk assessment tools will be used to determine a prisoner’s risk. The results of the risk
assessment shall be considered when making housing, bed, work, education, and program assignments
with the goal of keeping separate those prisoners at high risk of being sexually victimized from those at
high risk of being sexually abusive. Staff shall complete a PREA-Aggressor Risk Assessment-Prison and
a PREA-Victim Risk Assessment-Prison in accordance with the PREA Risk Assessment Manual. Staff
designated by the Warden shall complete both PREA Risk Assessments if any of the following occur:

1. Within 72 hours of a prisoner’s arrival at a correctional facility, including intake.

2. Whenever warranted due to a referral, request, incident of sexual abuse, or receipt of additional
information that may increase the prisoner's risk of being sexually abused by other prisoners or being
sexually abusive toward other prisoners.

R. In addition to the PREA Risk Assessments required in Paragraph Q, staff designated by the Warden shall
complete a PREA-Risk Assessment Review-Prison if any of the following occur:

1. Within 30 calendar days of a prisoner's arrival at a correctional facility, including intake.
2. It has been 12 months since the last review. PROPERT‘Y OF

Sip
PROHIBITED CONDUCT LIBRARV

S. Prisoners are prohibited from having any sexual contact with another prisoner. A prisoner in a CFA facility
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who willingly engages in such behavior is subject to discipline in accordance with PD 03.03.105 “Prisoner
Discipline” and, as appropriate, reclassification to a higher security level, including segregation, in
accordance with PD 05.01.130 “Prisoner Security Classification” and PD 04.05.120 “Segregation
Standards.” A Special Problem Offender Notice (SPON) shall be issued, as appropriate, as set forth in
PD 03.03.110 “Special Problem Offender Notice.” Parolees residing in a Reentry facility are subject to
parole revocation in accordance with PD 06.06.100 “Parole Violation Process.” Probationers in SAI are
subject to termination from that program and may be returned to the jurisdiction of the sentencing court.

Staff sexual harassment/sexual misconduct and staff overfamiliarity are violations of Department work
rules. Staff that engage in such conduct are subject to disciplinary action pursuant to PD 02.03.100
“Employee Discipline.” It also is a felony for staff to engage in sexual contact with a prisoner, as defined
in MCL 750.520c.

It is a felony for a contractual employee or a volunteer to engage in sexual contact with an offender, as
defined in MCL 750.520c. A contractual employee or volunteer who engages in such behavior shall be
prohibited from providing services within any Department correctional facility. In addition, a parolee or a
probationer shall not be required to receive services from a contractual employee or volunteer in the
community known to have engaged in such conduct. If such contact is reported by a parolee or
probationer, the supervising agent shall ensure that the parolee or probationer is not required to have any
further contact with the individual pending investigation of the matter. The supervising agent also shall
immediately notify the Deputy Director of Field Operations-Administration (FOA) or designee of the matter
through the appropriate chain of command. The FOA Deputy Director or designee shall ensure a prompt

|nvestigatton is conducted to verify Whether the contractual employee or volunteer was found to have
engaged m_quch conduct and, if verified, take appropriate action to ensure the individual no longer
prowdes services to probatloners or parolees

All prisoners and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or
sexual harassment investigations are protected from retaliation for reporting the incident or participating in
the investigation.

.CONFIDENTIALITY OF REPORTS AND INVESTIGATIONS PROPERTY OF

W.

REPORTING PROHIBITED CONDUCT

SRF LIBRARYV
Reasonable steps shall be taken to ensure the confidentiality of information obtained during the risk
assessment process and from reports of conduct prohibited by this policy and any resulting investigations.
Persons interviewed as part of an investigation shall be specifically warned not to discuss the
investigation with others. Staff that intentionally compromise this confidentiality shall be subject to
discipline in accordance with PD 02.03.100 "Employee Discipline.” Prisoners in a CFA facility who
intentionally compromise this confidentiality shall be subject to discipline in accordance with PD 03.03.105
"Prisoner Discipline.” This does not preclude staff from discussing such matters with their attorneys or in
accordance with this or any other policy directive, Civil Service Commission rules and regulations, or
applicable collective bargaining unit agreements. This also does not preclude prisoners from discussing
such matters with their attorneys, to seek treatment, or to ensure their own safety. The PREA Manager
shall share with the facility head and his/her supervisors, as appropriate, allegations of conduct prohibited
by this policy, which are received directly by the PREA Section.

PPL‘{’C’?’T’" OF

X
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Employees shall immediately report any knowledge, suspicion or information regarding allegations of
conduct prohibited by this policy to appropriate supervisory staff. Reports shall be taken regardless of
when the incident was alleged to have occurred. Reports may be made privately to appropriate
supervisory staff, through the MDOC Sexual Abuse Hotline, by completing a Department Sexual
Abuse/Sexual Harassment Complaint form on the MDOC website, by contacting the PREA Manager or by
contacting the Department's Internal Affairs Division. If the allegations pertain to conduct at another
facility (including county jails, another state prison, federal prison or substance abuse program facility), the

Warden shall provide email notification within 72 hours as follows:

1. For allegations of sexual abuse within the MDOC - To the appropriate facility head. The
Inter-Administration Investigation Protocol issued by the CFA and FOA Deputy Directors shall be
followed if the allegation is regarding the conduct of an employee from another Administration.
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Y.

BB.

CC.

DD.

The appropriate facility head shall verify whether the allegation had been previously investigated.
. O%|f not, s/he shall ensure the allegation is entered into the Department's computerized database
Q_‘Iand investigated in a timely manner. A courtesy copy shall be forwarded to the Department’s

?»?;b«a»?* PREA Manager.

For allegations of sexual abuse which occurred outside the MDOC - To the third party facility or
local law enforcement where the incident was alleged to have occurred.

Prisoners may report allegations of conduct prohibited by this policy, including threats of such conduct and
retaliation for reporting such conduct, verbally or in writing to any Department employee, through the
MDOC Sexual Abuse Hotline, through the PREA grievance process as outlined in this policy, through the
Legislative Corrections Ombudsman, or through a third party. If reported verbally to an employee, the
employee shall document it in writing as soon as possible and report it to appropriate supervisory staff.

When receiving any report of sexual abuse or sexual harassment, regardless of the source, staff shall
promptly document and forward the complaint to the appropriate supervisory staff for investigation.

Prisoners in a CFA facility who report that they have been the victim of a prisoner-on-prisoner sexual
abuse or staff sexual misconduct shall be referred to the Bureau of Health Care Services (BHCS) for
examination, evidence collection, and treatment. They also shall be referred to BHCS mental health
services staff for assessment, counseling, and other necessary mental health services consistent with the
requirements set forth in PD 04.06.180 "Mental Health Services.” Parolees in a Reentry facility who report
that they have been the victim of a prisoner-on-prisoner non-consensual sexual act or staff sexual
misconduct shall be permitted to speak with a counselor available in the local community, if requested.

Prisoners in a CFA facility who make accusations of misconduct against employees, including for staff
sexual misconduct/sexual harassment or staff overfamiliarity, which after investigation are determined to
be unfounded may be charged with the misconduct of "Interference with the Administration of Rules,” with
approval of the Warden or designee. The misconduct may be elevated to Class | with the approval of the
CFA Deputy Director or designee. Hearings shall be conducted in accordance with PD 03.03.105
"Prisoner Discipline.”

Medical and mental health staff shall obtain informed consent from prisoners before reporting information
about prior sexual victimization that did not occur in an institutional setting. A PREA Authorization for
Release of Information Form (CAJ-1028) shall be used for this purpose. A copy of the CAJ-1028 shall be
retained for auditing purposes.

Employees who are Health Care and Mental Health practitioners are required to report allegations of
sexual abuse that occurred in an institutional setting, whether or not the institution is part of the
Department. The practitioner shall inform the prisoner of the practitioner's duty to report and that
confidentiality is limited.

The facility shall report any allegations of alleged victims under the age of 18 or who are considered a
vulnerable adult under a state or local vulnerable persons statute to the PREA Manager. After the PREA
Manager receives the reported allegations, s/he will forward the allegations to the appropriate agencies, to
the extent the law requires such reporting.

PREA GRIEVANCES PROPERTY OF
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The PREA Grievance process is a two-step process allowing prisoners to grieve regarding allegations of
sexual abuse. A prisoner may file a PREA Grievance at Step |, and may appeal the Step | decision to
Step Il. The Step Il decision shall serve as the Department’s final decision on the merits of the PREA
Grievance. Issues filed by prisoners regarding sexual abuse, as defined in this policy, serve to exhaust
the prisoner's administrative remedies only when filed through both steps of the PREA grievance process.
PREA Grievances alleging sexual abuse shall not be denied or rejected. —

Prisoners shall use the PREA Prisoner Grievance Form (Step |) (CAJ-1038A) to file a PREA Grievance.

The form may be completed by hand or typewritten. However, handwriting must be legible. The issues
should be stated briefly but concisely. Information provided should be limited to the facts involving the-
issues being grieved (i.e., who, what, when, where, why and how). Dates, times, places and names of all




