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QUESTION PRESENTED 

 
1. Did the district court impose a substantively unreasonable sentence when it 

varied upward from the advisory sentencing range to the statutory maximum 

for reasons already factored into the Guidelines? 
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PARTIES TO THE PROCEEDING 
 

Petitioner is David Cadena, who was the Defendant-Petitioner in the court 

below. Respondent, the United States of America, was the Plaintiff-Appellee in the 

court below. No party is a corporation. 
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RULE 14.1(b)(iii) STATEMENT 

This case arises from the following proceedings in the United States District 

Court for the Northern District of Texas and the United States Court of Appeals for 

the Fifth Circuit:  

• United States v. Cadena, No. 21-10873, 2022 U.S. App. LEXIS 9812, at *1 
(5th Cir. Apr. 12, 2022)  
 

• United States v. Cadena, 3:19-CR-00631-(B)(1) (N.D.T.X. Aug. 26, 2021) 

No other proceedings in state or federal trial or appellate courts, or in this 

Court, are directly related to this case. 
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PETITION FOR A WRIT OF CERTIORARI 
 

Petitioner David Cadena seeks a writ of certiorari to review the judgment of 

the United States Court of Appeals for the Fifth Circuit. 

OPINIONS BELOW 
 

The opinion of the Court of Appeals is reported at United States v. Cadena, No. 

21-10873, 2022 U.S. App. LEXIS 9812, at *1 (5th Cir. Apr. 12, 2022). The district 

court did not issue a written opinion. 

JURISDICTION 
 

The Fifth Circuit entered judgment on August 26, 2021. This Court has 

jurisdiction pursuant to 28 U.S.C. § 1254(1). 

RULES AND GUIDELINES PROVISIONS 
 

This petition involves 18 U.S.C. § 3553(a): 

The court shall impose a sentence sufficient, but not 
greater than necessary, to comply with the purposes set 
forth in paragraph (2) of this subsection. The court, in 
determining the particular sentence to be imposed, shall 
consider— 
(1) the nature and circumstances of the offense and the 

history and characteristics of the defendant; 
(2) the need for the sentence imposed— 

(A) to reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment 
for the offense; 

(B) to afford adequate deterrence to criminal conduct; 
(C) to protect the public from further crimes of the 

defendant; and 
(D) to provide the defendant with needed educational or 

vocational training, medical care, or other 
correctional treatment in the most effective manner; 

(3) the kinds of sentences available; 
(4) the kinds of sentence and the sentencing range 

established for— 
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(A) the applicable category of offense committed by the 
applicable category of defendant as set forth in the 
guidelines— 
(i) issued by the Sentencing Commission 

pursuant to section 994(a)(1) of title 28, 
United States Code, subject to any 
amendments made to such guidelines by act 
of Congress (regardless of whether such 
amendments have yet to be incorporated by 
the Sentencing Commission into amendments 
issued under section 994(p) of title 28); and 

(ii) that, except as provided in section 3742(g), 
are in effect on the date the defendant is 
sentenced; or 

(B) in the case of a violation of probation of supervised 
release, the applicable guidelines or policy 
statements issued by the Sentencing Commission 
pursuant to section 994(a)(3) of title 28, United 
States Code, taking into account any amendments 
made to such guidelines or policy statements by act 
of Congress (regardless of whether such 
amendments have yet tot be incorporated by the 
Sentencing Commission into amendments issued 
under section 994(p) of title 28); 

(5) any pertinent policy statement— 
(A) issued by the Sentencing Commission pursuant to 

section 994(a)(2) of title 28, United States Code, 
subject to any amendments made to such policy 
statement by act of Congress regardless of whether 
such amendments have yet to be incorporated by the 
Sentencing Commission into amendments issued 
under section 994(p) of title 28); and 

(B) that, except as provided in section 3742(g), is in 
effect on the date the defendant is sentenced. 

(6) the need to avoid unwarranted sentence disparities 
among defendants with similar records who have been 
found guilty of similar conduct and  

(7) the need to provide restitution to any victims of the 
offense. 
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STATEMENT OF THE CASE 
 

On the morning of September 21, 2019, David Cadena, Petitioner, entered a 

Dallas parking garage while intoxicated. (ROA.79). He then walked around the 

garage spraying a fire extinguisher. (ROA.79). When Mr. Cadena encountered a 

woman in the parking lot, he assaulted her with the fire extinguisher and stole her 

vehicle, soon thereafter crashing it into a wall. (ROA.80). Both Mr. Cadena and the 

woman were taken to the hospital. (ROA.80). The woman’s injuries as a result of the 

assault were severe and life-threatening, and she continues to experience pain to this 

day. (ROA.212). Mr. Cadena here makes no effort to minimize or excuse the 

extraordinary harm he caused, which the government described at-length in its 

motion for upward variance. (ROA. 87-92).  

The government charged Mr. Cadena with one count of Carjacking Resulting 

in Serious Bodily Injury, in violation of 18 U.S.C. § 2119(2). (ROA.23-25). On April 

15, 2021, Mr. Cadena pleaded guilty to the one-count indictment without a plea 

agreement. (ROA.145). When preparing the presentence investigation report (PSR), 

U.S. Probation applied a series of enhancements based on Mr. Cadena’s conduct, 

which  resulted in a total offense level of 31. (ROA.213-15). This, combined with a 

Criminal History Category of II, resulted in an advisory sentencing range of 121 to 

151 months imprisonment. (ROA.222). Meanwhile, Mr. Cadena objected to the 2-level 

enhancement based on physical restraint. (ROA.228-30) and the government moved 

for an upward variance to the statutory maximum, 300 months. (ROA.85-103). 
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The district court held its sentencing hearing on August 26, 2021. There the 

district court sustained Mr. Cadena’s objection to the physical restraint Guidelines 

enhancement, which lowered his advisory sentencing range to 97 to 121 months 

imprisonment. (ROA.166). The court then granted the government’s motion for an 

upward variance and sentenced Mr. Cadena to the statutory maximum of 300 months 

imprisonment. (ROA.195-97). Defense counsel had requested that the district court 

not upwardly vary to the statutory maximum. (ROA.167). 

The Fifth Circuit affirmed, holding that Mr. Cadena’s objection to aggravating 

factors already factored into his guidelines range was foreclosed under its precedent. 

United States v. Cadena, No. 21-10873, 2022 U.S. App. LEXIS 9812, at *1-3 (5th Cir. 

Apr. 12, 2022). The Fifth Circuit also held that Cadena had not established 

substantive unreasonableness. Id. This Petition follows to challenge the gratuitous 

upward variance applied to Mr. Cadena’s sentence and the unreasonableness of the 

sentence itself, which was more than double the top of the advisory sentencing range. 
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REASON FOR GRANTING THIS PETITION 

 Mr. Cadena’s lengthy sentence was an upward variance based on 

circumstances already contemplated by the Sentencing Commission in its Guidelines 

enhancements. After the district court applied these enhancements, it still more-

than-doubled the advisory sentencing range when it sentenced Mr. Cadena to 300 

months imprisonment. This Court should vacate and reverse for resentencing under 

a proper balancing of the appropriate factors. 

I. The district court imposed an unreasonable sentence upon Mr. 
Cadena. 

 
A. Standard of Review 

This Court reviews substantive reasonableness under an abuse of discretion 

standard. Gall v. United States, 552 U.S. 38, 51 (2007). Petitioner’s trial counsel 

preserved this point of error by requesting a sentence lower than what the court 

ultimately imposed. (ROA.167). 

B. The district court erred when it varied upward from the 
advisory sentencing range. 
 
Appellate review of a sentencing decision for “reasonableness” is proper 

regardless of whether the sentence is within or outside of the guidelines range. United 

States v. Cisneros-Gutierrez, 517 F.3d 751, 764 (5th Cir. 2008). But when a sentence 

is above-guidelines, the district court does not benefit from a presumption of 

reasonableness. See Rita v. United States¸ 551 U.S. 338, 347 (2007). 

In reviewing a challenge to the substantive reasonableness of a non-Guidelines 

sentence, the sentence unreasonably fails to reflect the statutory sentencing factors 
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when: (1) the court does not account for a factor that should have received significant 

weight; (2) the court gives significant weight to an irrelevant or improper factor; or 

(3) the court makes a clear error of judgment in balancing the sentencing factors. 

United States v. Chandler, 732 F.3d 434, 437 (5th Cir. 2013) (quoting United States 

v. Smith¸ 440 F.3d 704, 708 (5th Cir. 2006)). Those factors include: 

(1) the  nature  and  circumstances  of  the  offense  and  the  history  and 
characteristics of the defendant; 

 
(2) the need for the sentence imposed -- 
 

(A) to reflect the seriousness of the offense, to promote respect for 
the law, and to provide just punishment for the offense; 

 
(B) to afford adequate deterrence to criminal conduct; 
 
(C) to protect the public from further crimes of the defendant; and 
 
(D) to provide the defendant with needed educational or 

vocational training, medical care, or other correctional 
treatment in the most effective manner; 

 
(3) the kinds of sentences available; 
 
(4) the kinds of sentence and the established sentencing range; 
 
(5) any pertinent policy statements issued by the Sentencing 

Commission; 
 
(6) the need to avoid unwarranted sentence disparities among 

defendants with similar records who have been found guilty of 
similar conduct; and 

  
(7) the need to provide restitution. 

 
18 U.S.C. § 3553(a). 

 Although the Sentencing Guidelines are advisory rather than mandatory, they 

are the product of careful study based on extensive empirical evidence derived from 
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the review of thousands of individual sentencing decisions. Gall v. United States, 552 

U.S. 38, 46 (2007). As such, a district court must more thoroughly articulate its 

reasons when it imposes a non-Guideline sentence than when it imposes a sentence 

under authority of the Sentencing Guidelines. United States v. Smith, 440 F.3d 704, 

707 (5th Cir. 2006). These reasons should be fact-specific and consistent with the 

sentencing factors enumerated in 18 U.S.C. § 3553(a). Id. A checklist recitation of the 

factors is neither necessary not sufficient for a sentence to be reasonable as the 

purpose of the district court’s statement of reasons is to enable the reviewing court to 

determine whether, as a matter of substance, the sentencing factors support the 

sentence. United States v. Smith, 440 F.3d 704, 707. 

 Here, the district court’s above-Guidelines sentence was based primarily on 

the instant offense, which was already accounted for by the Sentencing Guidelines. 

Unlike some Guidelines sections that do not take a fully holistic view of the 

underlying conduct, U.S. Sentencing Guidelines Manual (USSG) § 2B3.1 considered 

just about everything. Here, based on Mr. Cadena’s assault of the victim, he received 

the following offense-level enhancements: 

• A 4-level enhancement under USSG § 2B3.1(b)(2)(D) for use of a 
dangerous weapon (the fire extinguisher) in the carjacking 
 

• A 6-level enhancement under USSG § 2B3.1(b)(3)(C) because victim 
sustained permanent or life-threatening bodily injury 

 
• A 2-level enhancement under USSG § 2B3.1(b)(5) because the robbery 

was a carjacking offense 
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(ROA.214). In fact, there was nothing outside the heartland of a robbery offense that 

Mr. Cadena did which was not taken into account by a Guidelines enhancement. 

Here’s how defense counsel explained it at the sentencing hearing: 

Your Honor, I think a variance of that nature, more than 
doubling the guidelines, would show an insufficient 
consideration of the guidelines, themselves. I know the 
Court has great respect for the guidelines and has used 
them over the years, and I know why. It’s because the 
guidelines weren’t just slapped together overnight. 
 
This is the result of the Sentencing Commission putting a 
lot of work, experts they have hired putting in a lot of work 
to try to give guidance to the Court. And they never just let 
it sit, they adjust this and they adjust that. 

 
… 

Your Honor, I’d ask the Court to consider that this is not 
the type of case where there's just some aggravating facts 
about the defendant or aggravating facts about the offense, 
itself, that escapes the guidelines so the real guidelines 
can't be calculated. 
 
Like, for example, if there were a defendant who robbed 
two banks, the Government could only prove that he 
robbed one. When it came time for sentencing, because of 
the way the guidelines work, he would only have his 
guidelines calculated for the one bank robbery and escape 
responsibility for the second bank robbery. 
 
In that case, an upward variance might be warranted, but 
that's not this type of case. Every aggravated fact about Mr. 
Cadena and every aggravated fact about this offense is 
taken into consideration. 
 

… 
 

To arrive at the sentence the Government is requesting, 
Your Honor -- and I know the Government is requesting a 
variance and not a departure -- but if this were a departure, 
it would take an upward departure of nine levels to get 
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where the Government wants, or the Court would have to 
depart on the criminal history category from II all the way 
to VI for a person who has never even been to prison once, 
have to go all the way to VI and then add another six 
offense levels. 
 
And I have never seen any kind of departure or anything 
of that nature in a case when all the aggravated facts are 
taken into consideration. It’s just that the Government is 
unhappy that -- that it doesn't result in a higher sentence. 
So for that reason, I think that an upward variance of the 
statutory maximum would be unwarranted. 

 
(ROA.167-71). As a result, an upward variance to the statutory maximum was not 

appropriate here. 

C. Even if an upward variance were justified, the district court’s 
300-month sentence was excessive. 
 
Courts can also evaluate whether the “degree of the departure or the sentence 

as a whole is unreasonable.” United States v. Rajwani, 476 F.3d 243, 250 (5th Cir. 

2007), modified on other grounds, 479 F.3d 904 (5th Cir. 2007). Additionally, when 

reviewing a non-Guidelines sentence, courts may consider the extent of the variance, 

but must give due deference to the district court’s decision that the § 3553(a) factors, 

on a whole, justify the extent of the variance. Chandler, 732 F.3d at 437 (quoting 

United States v. Broussard, 669 F.3d 537, 551 (5th Cir. 2012)). Here, the PSR’s 

guideline range was 97 to 121 months. (ROA.166). Yet the district court sentenced 

Petitioner to 300 months, the statutory maximum, when the Guidelines already 

accounted for most of the facts that formed the basis for the variance. (See ROA.167-

71). Under the totality of the circumstances, this was unreasonable. Justice does not 

require Mr. Cadena to suffer the maximum possible sentence here. 



10 
 

CONCLUSION 
 
 Petitioner respectfully prays that this Court grant this Petition, vacate his 300-

month sentence, and remand for a sentence that properly serves the statutory 

sentencing goals.    

  

Respectfully submitted, 

      JASON D. HAWKINS 
Federal Public Defender 
Northern District of Texas 
 
/s/ Brandon Beck 
Brandon Beck 
Assistant Federal Public Defender 
Federal Public Defender's Office 
1205 Texas Ave. #507 
Lubbock, TX  79424 
Telephone:  (806) 472-7236 
E-mail:  brandon_beck@fd.org 
 
Attorney for Petitioner 
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Opinion

PER CURIAM:*

David Cadena appeals the sentence imposed following his 
guilty-plea conviction for carjacking resulting in serious 
bodily injury in violation of 18 U.S.C. § 2119(2). He argues 
that his 300-month above-guidelines sentence of 
imprisonment is substantively unreasonable because it was 
too harsh and his applicable guidelines range already 
accounted for the various factors that the court cited as 
justification for an 179-month upward variance from the top 

* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that 
this opinion should not be published and is not precedent except 
under the limited circumstances set forth in 5TH CIRCUIT RULE 
47.5.4.

of that range.

Cadena's challenge to the substantive reasonableness of his 
sentence was preserved, and our review is for abuse of 
discretion. See Holguin-Hernandez v. United States, 140 S. 
Ct. 762, 766-67, 206 L. Ed. 2d 95 (2020); United States v. 
Scott, 821 F.3d 562, 567 (5th Cir. 2016). In reviewing 
an [*2]  above-guidelines sentence for substantive 
reasonableness, this court considers "the totality of the 
circumstances, including the extent of any variance from the 
[g]uidelines range," to determine whether the 18 U.S.C. § 
3553(a) factors support the sentence. United States v. Fraga, 
704 F.3d 432, 440 (5th Cir. 2013) (internal quotation marks 
and citation omitted). A sentence is substantively 
unreasonable if it "(1) does not account for a factor that 
should have received significant weight, (2) gives significant 
weight to an irrelevant or improper factor, or (3) represents a 
clear error of judgment in balancing the sentencing factors." 
United States v. Warren, 720 F.3d 321, 332 (5th Cir. 2013) 
(internal quotation marks and citation omitted). "Appellate 
review for substantive reasonableness is highly deferential, 
because the sentencing court is in a better position to find 
facts and judge their import under the § 3553(a) factors with 
respect to a particular defendant." Fraga, 704 F.3d at 439 
(internal quotation marks and citation omitted).

The record shows that the district court gave due 
consideration to the § 3553(a) factors and emphasized the 
nature and circumstances of the offense—which involved 
Cadena striking the victim with a fire extinguisher multiple 
times on the head and other parts of her body resulting in 
severe, near-death injuries—and the need [*3]  to afford 
adequate deterrence, promote respect for the law, protect the 
public, and provide just punishment. Additionally, his 
argument that his sentence was substantively unreasonable 
because the district court based his sentence on aggravating 
factors that were already factored into his guidelines range is 
foreclosed. See United States v. Brantley, 537 F.3d 347, 350 
(5th Cir. 2008). Accordingly, Cadena has not shown that his 
sentence is substantively unreasonable. See Warren, 720 F.3d 
at 332. Moreover, the extent of the variance in this case is 
similar to others we have affirmed. See United States v. 
Hebert, 813 F.3d 551, 561-63 (5th Cir. 2015); United States 
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Page 2 of 2

v. McElwee, 646 F.3d 328, 344-45 (5th Cir. 2011); United 
States v. Key, 599 F.3d 469, 475-76 (5th Cir. 2010); United 
States v. Mejia-Huerta, 480 F.3d 713, 717, 723 (5th Cir. 
2007).

The district court's judgment is AFFIRMED.

End of Document

2022 U.S. App. LEXIS 9812, *3
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