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TO THE HONORABLE ELENA KAGAN, ASSOCIATE JUSTICE OF THE SUPREME COURT 

OF THE UNITED STATES AND CIRCUIT JUSTICE FOR THE NINTH CIRCUIT:  

 Pursuant to Rules 13.5 and 30.2 of the Rules of this Court, Applicant Ada 

County respectfully requests a 45-day extension of time, to and including July 14, 

2022, within which to file a petition for a writ of certiorari to review the judgment of 

the Idaho Supreme Court in this case. This application is being filed 10 days prior to 

the due date of May 30, 2022 to file a petition for writ of certiorari. 

The opinion of the Idaho Supreme Court was issued on January 27, 2022.  After 

a Petition for Rehearing was filed by Ada County, the opinion was withdrawn and 

superseded.  The Idaho Supreme Court’s substitute opinion, which denied rehearing, 

was filed on March 1, 2022 and is reported at 505 P.3d 324 (2022).  The Idaho 

Supreme Court’s substitute opinion and its order denying rehearing are included with 

this application.  

The jurisdiction of this Court is invoked under 28 U.S.C. § 1257(a).  

Ada County challenged the constitutionality of the reapportionment map 

prepared by the Idaho Commission on Reapportionment.  At the time of Ada County’s 

challenge, the settled law in Idaho was that the Idaho Supreme Court made the 

determination whether a reapportionment plan complied with state and federal law, 

including the Equal Protection Clause. In the Idaho Supreme Court’s initial opinion, 

the Idaho Supreme Court, rather than making an equal protection determination 

regarding the Reapportionment Commission’s plan instead deferred to the 

Reapportionment Commission’s equal protection determinations.  This left the 
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Reapportionment Commission in the position to decide whether its own plan, and 

three other plans submitted by the public complied with federal equal protection 

requirements.  The Reapportionment Commission found its own plan complied with 

equal protection requirements while the three other publicly submitted plans did not 

comply with equal protection requirements. 

In Ada County’s request to the Idaho Supreme Court for rehearing, Ada 

County specifically raised the question of whether the United States Constitution 

permits a state court to delegate to a state administrative body largely unreviewable 

responsibility for interpreting the Equal Protection Clause of the 14th Amendment. 

Ada County argued that the United States Constitution requires the Idaho Supreme 

Court to make the equal protection decision de novo and that the Idaho Supreme 

Court cannot defer to the Reapportionment’s Commission’s equal protection law 

determinations. 

In the Idaho Supreme Court’s substitute opinion, that denied rehearing on 

March 1, 2022, the Court stated that Ada County did not raise an equal protection 

challenge to the Reapportionment Commission’s Plan and the three other plans 

submitted by the public.  However, Ada County could not have raised the question of 

whether the Reapportionment Commission had authority to make equal protection 

decisions earlier because that was not part of the settled case law in Idaho. The Idaho 

Supreme Court created the issue by the holding in its initial decision. 

 The additional time sought in this application is necessary because the one 

attorney, who has significant experience litigating cases in this Court, has had to 
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withdraw from the case because of a personal medical issue that requires immediate 

treatment. Additional time will be required for substitute counsel to become fully 

acquainted with the arguments and research in the preparation of a petition for a 

writ of certiorari.  

 Respectfully submitted. 

      JAN M. BENNETTS 
      Ada County Prosecuting Attorney 
 
 

/s/ Lorna K. Jorgensen    
LORNA K. JORGENSEN 

      Deputy Prosecuting Attorney 
      200 W. Front Street, Room 3191 
      Boise, Idaho 83702 
      phone: 208-287-7700 
      ljorgensen@adacounty.id.gov 
       

Counsel for Applicant 
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CERTICATE OF SERVICE 
 

I hereby certify that on May 17, 2022, a copy of this Application was served on 
each party to the above proceeding or that party’s counsel, and on every other person 
required to be served, via email and by depositing the document in the United States 
mail.  The names and addresses of those served are as follows:  
 

BRYAN D. SMITH 
BRYAN N. ZOLLINGER 
Smith, Driscoll & Associates, PLLC 
414 Shoup Avenue 
Idaho Falls, ID  83405 
208.524.0731 
bds@eidaholaw.com 
 
Representing Branden John Durst, qualified elector of the State of Idaho 
 
LAWRENCE G. WASDEN 
Idaho Attorney General 
MEGAN A. LARRONDO 
ROBERT A. BERRY 
CORY M. CARONE 
Deputy Attorneys General 
P.O. Box 83720 
Boise, ID 83720 
208.334.2400 
megan.larrondo@ag.idaho.gov 
robert.berry@ag.idaho.gov 
cory.carone@ag.idaho.gov 
 
Representing the Idaho Commission for Reapportionment 
 
BRYAN F. TAYLOR 
Canyon County Prosecuting Attorney 
ALEXIS KLEMPEL 
Deputy Canyon County Prosecuting Attorney 
1115 Albany Street 
Caldwell, ID  83605 
208.454.7391 
civilefile@canyoncounty.id.gov  
Representing Canyon County 
 

  



 
 

 

DEBORAH A. FERGUSON 
CRAIG H. DURHAM 
Ferguson Durham, PLLC 
223 N. 6th Street, Suite 325 
Boise, Idaho, 83702 
208.484.2253 
daf@fergusondurham.com  
chd@fergusondurham.com   
 
Representing Chief J. Allan, a registered voter of the State of Idaho and 
Chairman of the Coeur d’Alene Tribe 
 
Representing Devon Boyer, a registered voter of the State of Idaho and the 
Shoshone-Bannock Tribes 
 
VICTOR S. VILLEGAS 
Borton-Lakey Law & Policy 
141 E. Carlton Avenue 
Meridian, ID  83642 
208.908.4415 
victor@borton-lakey.com  
 
Representing Amici City of Eagle 
 
Spencer E. Stucki 
5046 Independence Ave. 
Chubbuck, ID 83202  
commffelect@gmail.com 
 
Pro Se 

 
 
 

/s/Lorna K. Jorgensen    

LORNA K. JORGENSEN 
      Deputy Prosecuting Attorney 
      200 W. Front Street, Room 3191 
      Boise, Idaho 83702 
      phone: 208-287-7700 
      ljorgensen@adacounty.id.gov 
       
      Counsel for Applicant 
 
 


