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U.S. Const., art. I, §1

All legislative Powers herein granted shall be
vested in a Congress of the United States, which shall
consist of a Senate and House of Representatives.

U.S. Const., art. II, §1

The executive Power shall be vested in a
President of the United States of America.

U.S. Const., art. III, §1

The judicial Power of the United States, shall be
vested in one supreme Court, and in such inferior
Courts as the Congress may from time to time ordain
and establish.

U.S. Const., amend. V

No person shall ... be deprived of life, liberty, or
property, without due process of law ...
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5 U.S.C. §706

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The
reviewing court shall—

(1) compel agency action unlawfully withheld
or unreasonably delayed; and

(2) hold unlawful and set aside agency action,
findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of
discretion, or otherwise not in
accordance with law;

(B)contrary to constitutional right,
power, privilege, or immunity;
(C)in excess of statutory jurisdiction,

authority, or limitations, or short of
statutory right;

(D)without observance of procedure
required by law;

(E) unsupported by substantial evidence
in a case subject to sections 556 and
557 of this title or otherwise
reviewed on the record of an agency
hearing provided by statute; or

(F) unwarranted by the facts to the
extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court
shall review the whole record or those parts of it
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cited by a party, and due account shall be taken of
the rule of prejudicial error.

16 U.S.C. §1821(h). Foreign fishing

* * *
Full observer coverage program

(1)(A)  Except as provided in paragraph (2), the
Secretary shall establish a program under
which a United States observer will be
stationed aboard each foreign fishing vessel
while that vessel is engaged in fishing within
the exclusive economic zone.

(B) The Secretary shall by regulation
prescribe minimum health and safety
standards that shall be maintained aboard
each foreign fishing vessel with regard to the
facilities provided for the quartering of, and
the carrying out of observer functions by,
United States observers.

(2) The requirement in paragraph (1) that a
United States observer be placed aboard each
foreign fishing vessel may be waived by the
Secretary if he finds that--

(A) in a situation where a fleet of harvesting
vessels transfers its catch taken within the
exclusive economic zone to another vessel,
aboard which is a United States observer, the
stationing of United States observers on only
a portion of the harvesting vessel fleet will
provide a representative sampling of the by-
catch of the fleet that is sufficient for
purposes of determining whether the
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requirements of the applicable management
plans for the by-catch species are being
complied with;

(B) in a situation where the foreign fishing
vessel 1s operating under a Pacific Insular
Area fishing agreement, the Governor of the
applicable Pacific Insular Area, 1in
consultation with the Western Pacific
Council, has established an observer coverage
program or other monitoring program that
the Secretary, in consultation with the
Western Pacific Management Council,
determines is adequate to monitor harvest,
bycatch, and compliance with the laws of the
United States by vessels fishing under the
agreement;

(C) the time during which a foreign fishing
vessel will engage in fishing within the
exclusive economic zone will be of such short
duration that the placing of a United States
observer aboard the vessel would be
impractical; or

(D) for reasons beyond the control of the
Secretary, an observer is not available.

(3) Observers, while stationed aboard foreign
fishing vessels, shall carry out such scientific,
compliance monitoring, and other functions as the
Secretary deems necessary or appropriate to carry
out the purposes of this chapter; and shall
cooperate in carrying out such other scientific
programs relating to the conservation and
management of living resources as the Secretary
deems appropriate.
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(4) In addition to any fee imposed under section
1824(b)(10) of this title and section 1980(e) of
Title 22 with respect to foreign fishing for any
year after 1980, the Secretary shall impose, with
respect to each foreign fishing vessel for which a
permit is issued under such section 1824 of this
title, a surcharge in an amount sufficient to cover
all the costs of providing a United States observer
aboard that vessel. The failure to pay any
surcharge imposed under this paragraph shall be
treated by the Secretary as a failure to pay the
permit fee for such vessel wunder section
1824(b)(10) of this title. All surcharges collected
by the Secretary under this paragraph shall be
deposited in the Foreign Fishing Observer Fund
established by paragraph (5).

(5) There i1s established in the Treasury of the
United States the Foreign Fishing Observer
Fund. The Fund shall be available to the
Secretary as a revolving fund for the purpose of
carrying out this subsection. The Fund shall
consist of the surcharges deposited into it as
required under paragraph (4). All payments made
by the Secretary to carry out this subsection shall
be paid from the Fund, only to the extent and in
the amounts provided for in advance in
appropriation Acts. Sums in the Fund which are
not currently needed for the purposes of this
subsection shall be kept on deposit or invested in
obligations of, or guaranteed by, the United
States.

(6) If at any time the requirement set forth in
paragraph (1) cannot be met because of
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insufficient appropriations, the Secretary shall, in
implementing a  supplementary  observer
program:

(A) certify as observers, for the purposes of
this subsection, individuals who are citizens
or nationals of the United States and who
have the requisite education or experience to
carry out the functions referred to in
paragraph (3);

(B) establish standards of conduct for
certified observers equivalent to those
applicable to Federal personnel,;

(C) establish a reasonable schedule of fees
that certified observers or their agents shall
be paid by the owners and operators of foreign
fishing vessels for observer services; and

(D) monitor the performance of observers to
ensure that it meets the purposes of this
chapter.

* * *

16 U.S.C. §1853(a)-(b). Contents of fishery
management plans

(a) Required provisions

Any fishery management plan which is prepared by

any Council, or by the Secretary, with respect to any
fishery, shall--

(1) contain the conservation and management
measures, applicable to foreign fishing and
fishing by vessels of the United States, which
are—
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(A) necessary and appropriate for the
conservation and management of the fishery,
to prevent overfishing and rebuild overfished
stocks, and to protect, restore, and promote
the long-term health and stability of the
fishery;

(B) described in this subsection or subsection
(b), or both; and

(C) consistent with the national standards,
the other provisions of this chapter,
regulations implementing recommendations
by international organizations in which the
United States participates (including but not
limited to closed areas, quotas, and size
limits), and any other applicable law;

(2) contain a description of the fishery, including,
but not limited to, the number of vessels involved,
the type and quantity of fishing gear used, the
species of fish involved and their location, the cost
likely to be incurred in management, actual and
potential revenues from the fishery, any
recreational interests in the fishery, and the
nature and extent of foreign fishing and Indian
treaty fishing rights, if any;

(3) assess and specify the present and probable
future condition of, and the maximum sustainable
yield and optimum yield from, the fishery, and
include a summary of the information utilized in
making such specification;

(4) assess and specify--

(A) the capacity and the extent to which
fishing vessels of the United States, on an
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annual basis, will harvest the optimum yield
specified under paragraph (3),

(B) the portion of such optimum yield which,
on an annual basis, will not be harvested by
fishing vessels of the United States and can
be made available for foreign fishing, and

(C) the capacity and extent to which United
States fish processors, on an annual basis,
will process that portion of such optimum
yield that will be harvested by fishing vessels
of the United States;

(5) specify the pertinent data which shall be
submitted to the Secretary with respect to
commercial, recreational,! charter fishing, and
fish processing in the fishery, including, but not
limited to, information regarding the type and
quantity of fishing gear used, catch by species in
numbers of fish or weight thereof, areas in which
fishing was engaged in, time of fishing, number of
hauls, economic information necessary to meet
the requirements of this chapter, and the
estimated processing capacity of, and the actual
processing capacity utilized by, United States fish
processors, 2

(6) consider and provide for temporary
adjustments, after consultation with the Coast
Guard and persons utilizing the fishery,
regarding access to the fishery for vessels
otherwise prevented from harvesting because of
weather or other ocean conditions affecting the

1 So in original. Probably should be followed by “and”.

2 So 1n original. The comma probably should be a semicolon.
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safe conduct of the fishery; except that the
adjustment  shall not adversely affect
conservation efforts in other fisheries or
discriminate among participants in the affected
fishery;

(7) describe and identify essential fish habitat for
the fishery based on the guidelines established by
the Secretary under section 1855(b)(1)(A) of this
title, minimize to the extent practicable adverse
effects on such habitat caused by fishing, and
identify other actions to encourage the
conservation and enhancement of such habitat;

(8) in the case of a fishery management plan
that, after January 1, 1991, is submitted to the
Secretary for review under section 1854(a) of this
title (including any plan for which an amendment
1s submitted to the Secretary for such review) or
1s prepared by the Secretary, assess and specify
the nature and extent of scientific data which is
needed for effective implementation of the plan;

(9) include a fishery impact statement for the
plan or amendment (in the case of a plan or
amendment thereto submitted to or prepared by
the Secretary after October 1, 1990) which shall
assess, specify, and analyze the likely effects, if
any, including the cumulative conservation,
economic, and social impacts, of the conservation
and management measures on, and possible
mitigation measures for--

(A) participants in the fisheries and fishing
communities affected by the plan or
amendment;
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(B) participants in the fisheries conducted in
adjacent areas under the authority of another
Council, after consultation with such Council
and representatives of those participants;
and

(C) the safety of human life at sea, including
whether and to what extent such measures
may affect the safety of participants in the
fishery;

(10) specify objective and measurable criteria for
identifying when the fishery to which the plan
applies is overfished (with an analysis of how the
criteria were determined and the relationship of
the criteria to the reproductive potential of stocks
of fish in that fishery) and, in the case of a fishery
which the Council or the Secretary has
determined 1is approaching an overfished
condition or is overfished, contain conservation
and management measures to prevent overfishing
or end overfishing and rebuild the fishery;

(11) establish a standardized reporting
methodology to assess the amount and type of
bycatch occurring in the fishery, and include
conservation and management measures that, to
the extent practicable and in the following
priority--

(A) minimize bycatch; and

(B) minimize the mortality of bycatch which
cannot be avoided;

(12) assess the type and amount of fish caught and
released alive during recreational fishing under
catch and release fishery management programs
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and the mortality of such fish, and include
conservation and management measures that, to
the extent practicable, minimize mortality and
ensure the extended survival of such fish;

(13)include a description of the commercial,
recreational, and charter fishing sectors which
participate in the fishery, including its economic
impact, and, to the extent practicable, quantify
trends in landings of the managed fishery
resource by the commercial, recreational, and
charter fishing sectors;

(14) to the extent that rebuilding plans or other
conservation and management measures which
reduce the overall harvest in a fishery are
necessary, allocate, taking into consideration the
economic impact of the harvest restrictions or
recovery benefits on the fishery participants in
each sector, any harvest restrictions or recovery
benefits fairly and equitably among the
commercial, recreational, and charter fishing
sectors in the fishery and;3

(15) establish a mechanism for specifying annual
catch limits in the plan (including a multiyear
plan), implementing regulations, or annual
specifications, at a level such that overfishing
does not occur in the fishery, including measures
to ensure accountability.

3 So in original. Probably should be “fishery; and”.
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(b) Discretionary provisions

Any fishery management plan which is prepared by
any Council, or by the Secretary, with respect to any
fishery, may--

(1) require a permit to be obtained from, and fees
to be paid to, the Secretary, with respect to--

(A) any fishing vessel of the United States
fishing, or wishing to fish, in the exclusive
economic zone or for anadromous species or
Continental Shelf fishery resources beyond
such zone;

(B) the operator of any such vessel; or

(C) any United States fish processor who
first receives fish that are subject to the plan;

(2)(A) designate zones where, and periods
when, fishing shall be limited, or shall not be
permitted, or shall be permitted only by
specified types of fishing vessels or with
specified types and quantities of fishing gear;

(B) designate such zones in areas where deep
sea corals are identified under section 1884 of
this title, to protect deep sea corals from
physical damage from fishing gear or to
prevent loss or damage to such fishing gear
from interactions with deep sea corals, after
considering long-term sustainable uses of
fishery resources in such areas; and

(C) with respect to any closure of an area
under this chapter that prohibits all fishing,
ensure that such closure--
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(1) i1s based on the best scientific
information available;

(1) includes criteria to assess the
conservation benefit of the closed area;

(111) establishes a timetable for review of
the closed area’s performance that is
consistent with the purposes of the closed
area; and

(iv) is based on an assessment of the
benefits and impacts of the closure,
including its size, in relation to other
management measures (either alone or
in combination with such measures),
including the benefits and impacts of
limiting access to: users of the area,
overall fishing activity, fishery science,
and fishery and marine conservation;

(3) establish specified limitations which are
necessary and appropriate for the conservation
and management of the fishery on the--

(A) catch of fish (based on area, species, size,
number, weight, sex, bycatch, total biomass,
or other factors);

(B) sale of fish caught during commercial,
recreational, or charter fishing, consistent
with any applicable Federal and State safety
and quality requirements; and

(C) transshipment or transportation of fish
or fish products under permits issued
pursuant to section 1824 of this title;

(4) prohibit, limit, condition, or require the use of
specified types and quantities of fishing gear,
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fishing vessels, or equipment for such vessels,
including devices which may be required to
facilitate enforcement of the provisions of this
chapter;

(5) 1incorporate (consistent with the national
standards, the other provisions of this chapter,
and any other applicable law) the relevant fishery
conservation and management measures of the
coastal States nearest to the fishery and take into
account the different circumstances affecting
fisheries from different States and ports,
including distances to fishing grounds and
proximity to time and area closures;

(6) establish a limited access system for the
fishery in order to achieve optimum yield if, in
developing such system, the Council and the
Secretary take into account--

(A) present participation in the fishery;

(B) historical fishing practices 1in, and
dependence on, the fishery;

(C) the economics of the fishery;

(D) the capability of fishing vessels used in
the fishery to engage in other fisheries;

(E) the -cultural and social framework
relevant to the fishery and any affected
fishing communities;

(F) the fair and equitable distribution of
access privileges in the fishery; and

(G) any other relevant considerations;

(7) require fish processors who first receive fish
that are subject to the plan to submit data which
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are necessary for the conservation and
management of the fishery;

(8) require that one or more observers be carried
on board a vessel of the United States engaged in
fishing for species that are subject to the plan, for
the purpose of collecting data necessary for the
conservation and management of the fishery;
except that such a vessel shall not be required to
carry an observer on board if the facilities of the
vessel for the quartering of an observer, or for
carrying out observer functions, are so inadequate
or unsafe that the health or safety of the observer
or the safe operation of the vessel would be
jeopardized;

(9) assess and specify the effect which the
conservation and management measures of the
plan will have on the stocks of naturally spawning
anadromous fish in the region;

(10) include, consistent with the other provisions
of this chapter, conservation and management
measures that provide harvest incentives for
participants within each gear group to employ
fishing practices that result in lower levels of
bycatch or in lower levels of the mortality of
bycatch;

(11) reserve a portion of the allowable biological
catch of the fishery for use in scientific research;

(12) include management measures in the plan to
conserve target and non-target species and
habitats, considering the variety of ecological
factors affecting fishery populations; and
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(14)4 prescribe such other measures,
requirements, or conditions and restrictions as
are determined to be necessary and appropriate
for the conservation and management of the
fishery.

* * *

16 U.S.C. §1853a(c)(1), (e). Limited access
privilege programs
* * *

(¢) Requirements for limited access privileges

(1) In general

Any limited access privilege program to harvest
fish submitted by a Council or approved by the
Secretary under this section shall--

(A) if established in a fishery that 1is
overfished or subject to a rebuilding plan,
assist in its rebuilding;

(B) if established in a fishery that 1is
determined by the Secretary or the Council to
have over-capacity, contribute to reducing
capacity;

(C) promote--
(1) fishing safety;

(1) fishery conservation and
management; and

(111) social and economic benefits;

(D) prohibit any person other than a United
States citizen, a corporation, partnership, or

4 So 1n original. No par. (13) was enacted.
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other entity established under the laws of the
United States or any State, or a permanent
resident alien, that meets the eligibility and
participation requirements established in the
program from acquiring a privilege to harvest
fish, including any person that acquires a
limited access privilege solely for the purpose
of perfecting or realizing on a security
interest in such privilege;

(E) require that all fish harvested under a
limited access privilege program be processed
on vessels of the United States or on United
States soil (including any territory of the
United States);

(F) specify the goals of the program;

(G) include provisions for the regular
monitoring and review by the Council and the
Secretary of the operations of the program,
including determining progress in meeting
the goals of the program and this chapter, and
any necessary modification of the program to
meet those goals, with a formal and detailed
review 5 years after the implementation of
the program and thereafter to coincide with
scheduled Council review of the relevant
fishery management plan (but no less
frequently than once every 7 years);

(H) include an effective system for
enforcement, monitoring, and management of
the program, including the use of observers or
electronic monitoring systems;

(I) include an appeals process for
administrative review of the Secretary’s
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decisions regarding 1initial allocation of
limited access privileges;

(J) provide for the establishment by the
Secretary, in consultation with appropriate
Federal agencies, for an information
collection and review process to provide any
additional information needed to determine
whether any illegal acts of anti-competition,
anti-trust, price collusion, or price fixing have
occurred among regional fishery associations
or persons receiving limited access privileges
under the program; and

(K) provide for the revocation by the
Secretary of limited access privileges held by
any person found to have wviolated the
antitrust laws of the United States.

* * *

(e) Cost recovery

In establishing a limited access privilege program, a
Council shall--

(1) develop a methodology and the means to
identify and assess the management, data
collection and analysis, and enforcement
programs that are directly related to and in
support of the program; and

(2) provide, under section 1854(d)(2) of this title,
for a program of fees paid by limited access
privilege holders that will cover the costs of
management, data collection and analysis, and
enforcement activities.

* * *
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16 U.S.C. §1862(a)-(b), (d)-(e). North Pacific

fisheries conservation
In general

North Pacific Council may prepare, in

consultation with the Secretary, a fisheries research
plan for any fishery under the Council’s jurisdiction
except a salmon fishery which--

(b)

(1) requires that observers be stationed on
fishing vessels engaged in the catching, taking, or
harvesting of fish and on United States fish
processors fishing for or processing species under
the jurisdiction of the Council, including the
Northern Pacific halibut fishery, for the purpose
of collecting data necessary for the conservation,
management, and scientific understanding of any
fisheries under the Council’s jurisdiction; and

(2) establishes a system, or system,! of fees,
which may vary by fishery, management area, or
observer coverage level, to pay for the cost of
implementing the plan.

Standards

(1) Any plan or plan amendment prepared under
this section shall be reasonably calculated to--

(A) gather reliable data, by stationing
observers on all or a statistically reliable
sample of the fishing vessels and United
States fish processors included in the plan,
necessary for the conservation, management,
and scientific understanding of the fisheries
covered by the plan;

1 So in original.
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(B) be fair and equitable to all vessels and
processors;

(C) be consistent with applicable provisions
of law; and

(D) take into consideration the operating
requirements of the fisheries and the safety
of observers and fishermen.

(2) Any system of fees established under this
section shall--

(A) provide that the total amount of fees
collected under this section not exceed the
combined cost of (i) stationing observers, or
electronic monitoring systems, on board
fishing vessels and United States fish
processors, (i1) the actual cost of inputting
collected data, and (i) assessments
necessary for a  risk-sharing  pool
implemented under subsection (e) of this
section, less any amount received for such
purpose from another source or from an
existing surplus in the North Pacific Fishery
Observer Fund established in subsection (d)
of this section;

(B) be fair and equitable to all participants in
the fisheries under the jurisdiction of the
Council, including the Northern Pacific
halibut fishery;

(C) provide that fees collected not be used to
pay any costs of administrative overhead or
other costs not directly incurred in carrying
out the plan;
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(D) not be used to offset amounts authorized
under other provisions of law;

(E) be expressed as a fixed amount reflecting
actual observer costs as described in
subparagraph (A) or a percentage, not to
exceed 2 percent, of the unprocessed ex-vessel
value of fish and shellfish harvested under
the jurisdiction of the Council, including the
Northern Pacific halibut fishery;

(F) be assessed against some or all fishing
vessels and United States fish processors,
including those not required to carry an
observer or an electronic monitoring system
under the plan, participating in fisheries
under the jurisdiction of the Council,
including the Northern Pacific halibut
fishery;

(G) provide that fees collected will be
deposited in the North Pacific Fishery
Observer Fund established under subsection
(d) of this section;

(H) provide that fees collected will only be
used for implementing the plan established
under this section;

(I) provide that fees collected will be
credited against any fee for stationing
observers or electronic monitoring systems on
board fishing vessels and United States fish
processors and the actual cost of inputting
collected data to which a fishing vessel or fish
processor is subject under section 1854(d) of
this title; and
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(J) meet the requirements of section 9701(b)
of Title 31.

* * *

(d) Fishery Observer Fund

There is established in the Treasury a North Pacific
Fishery Observer Fund. The Fund shall be available,
without appropriation or fiscal year limitation, only to
the Secretary for the purpose of carrying out the
provisions of this section, subject to the restrictions in
subsection (b)(2) of this section. The Fund shall consist
of all monies deposited into it in accordance with this
section. Sums in the Fund that are not currently
needed for the purposes of this section shall be kept on
deposit or invested in obligations of, or guaranteed by,
the United States.

(e) Special provisions regarding observers
(1) The Secretary shall review--

(A) the feasibility of establishing a risk
sharing pool through a reasonable fee, subject
to the limitations of subsection (b)(2)(E) of
this section, to provide coverage for vessels
and owners against liability from civil suits
by observers, and

(B) the availability of comprehensive
commercial insurance for vessel and owner
Liability against civil suits by observers.

(2) If the Secretary determines that a risk
sharing pool is feasible, the Secretary shall
establish such a pool, subject to the provisions of
subsection (b)(2) of this section, unless the
Secretary determines that--
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(A) comprehensive commercial insurance is
available for all fishing vessels and United
States fish processors required to have
observers under the provisions of this section,
and

(B) such comprehensive commercial
insurance will provide a greater measure of
coverage at a lower cost to each participant.

* * *
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