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MIDDLE DISTRICT

BAER, C.J., TODD, DONOHUE, DOUGHERTY,
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. Sentence of the York County
* Court of Common Pleas,

" Criminal Division, dated

. April 5, 2017 at No. CP-67-
- CR-0002824-2015 and Re-
. manded for a new trial.

: ARGUED:

. December 8, 2021

: RESUBMITTED:
June 22, 2022

OPINION
JUSTICE MUNDY DECIDED: July 20, 2022

This appeal concerns the warrantless seizure of
blood after it had already been drawn and preserved
by hospital personnel. For the following reasons, we af-
firm the Superior Court’s holding that the evidence at
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issue should have been suppressed and remand for a
new trial.

I. Factual Background
and Procedural History

On July 5, 2014, at around 4:42 p.m., Akim Jones-
Williams (Appellee) drove his car at approximately two
miles per hour across train tracks. An approaching
train collided with the car and pushed it nearly one-
quarter mile before it stopped. Upon arriving at the
scene, emergency personnel found Appellee outside the
vehicle. Appellee’s fiancé, Cori Sisti, and their daugh-
ter, S.J., were still inside the car. Medics declared Sisti
dead at the scene, but transported Appellee and S.J. to
York Hospital for medical treatment.!

Lieutenant Steven Lutz was the officer in charge
after the accident. Several individuals told Lieutenant
Lutz that they smelled burnt marijuana coming from
Appellee and the car. Therefore, at approximately 6:00
p.m., Lieutenant Lutz directed Sergeant Keith Farren
to interview Appellee at the hospital and obtain a “le-
gal blood draw.” Sergeant Farren explained that a “le-
gal blood draw” refers to seeking consent or reading an
implied consent form to a suspect before seizing their
blood for testing. However, when Sergeant Farren ar-
rived at the hospital, Appellee was restrained in a hos-
pital bed fading in and out of consciousness and unable
to respond to basic questions. As such, Sergeant Farren
could not communicate to Appellee the consent of the

1 S.J. survived the injuries sustained from the accident.
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form. Nevertheless, Sergeant Farren later learned that
hospital personnel drew Appellee’s blood at 5:56 p.m.
The record does not establish why that blood was
drawn, but it is clear that it was drawn prior to Ser-
geant Farren’s arrival.

At 7:30 p.m., Sergeant Farren completed paper-
work requesting the hospital’s lab to transfer Appel-
lee’s blood sample to the National Medical Services
(“NMS”) laboratory for testing to determine the pres-
ence of alcohol or controlled substances. Three days
later, on July 8, 2014, the hospital laboratory trans-
ferred the blood sample to NMS, which was subse-
quently analyzed on July 15, 2014. The resulting
toxicology report revealed that Appellee’s blood con-
tained Delta-9 THC, the active ingredient in mariju-
ana.

Lieutenant Lutz arrested Appellee on April 2,
2015. Following a preliminary hearing, Appellee was
held for trial on charges of homicide by vehicle while
driving under the influence (“DUI”); homicide by vehi-
cle; endangering the welfare of a child (“EWOC”); reck-
lessly endangering another person (“REAP”); DUI:
controlled substance — schedule I; DUI: controlled sub-
stance — schedule I, II, or III metabolite; DUI: general
impairment; careless driving; careless driving — unin-
tentional death; aggravated assault while DUI; and ag-
gravated assault by vehicle.?

2 Respectively, 75 Pa.C.S. § 3735(a); 75 Pa.C.S. § 3732; 18
Pa.C.S. § 4304(a)(1); 18 Pa.C.S. § 2705; 75 Pa.C.S. § 3802(d)(1)(1);
75 Pa.C.S. § 3802(d)(1)(iii); 75 Pa.C.S. § 3802(d)(2); 75 Pa.C.S.
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On October 26, 2015, Appellee filed an omnibus
pre-trial motion, in which he moved to suppress the
blood test results. He argued that police lacked proba-
ble cause that he was driving under the influence, that
his blood was seized without a warrant and without
satisfying the exigency exception, and that 75 Pa.C.S.
§ 3755 did not justify the seizure in the absence of exi-
gent circumstances.? A suppression hearing was held
on December 21, 2015 at which Lieutenant Lutz ex-
plained that he believed the blood could be obtained
through a “legal blood draw.” However, different from
Sergeant Farren’s definition, Lieutenant Lutz testified

§ 3714(a); 75 Pa.C.S. § 3714(b); 75 Pa.C.S. § 3735.1(a); and 75
Pa.C.S. 3732.1(a).

3 Section 3755 reads:
§ 3755. Reports by emergency room personnel

General rule. - If, as a result of a motor vehicle acci-
dent, the person who drove, operated or was in actual
physical control of the movement of any involved motor
vehicle requires medical treatment in an emergency
room of a hospital and if probable cause exists to be-
lieve a violation of section 3802 (relating to driving un-
der influence of alcohol or controlled substance) was
involved, the emergency room physician or his designee
shall promptly take blood samples from those persons
and transmit them within 24 hours for testing to the
Department of Health or a clinical laboratory licensed
and approved by the Department of Health and specif-
ically designated for this purpose. This section shall be
applicable to all injured occupants who were capable of
motor vehicle operation if the operator or person in
actual physical control of the movement of the motor
vehicle cannot be determined. Test results shall be re-
leased upon request of the person tested, his attorney,
his physician or governmental officials or agencies.
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that the legal blood draw theory was supported by Sec-
tion 3755 rather than through obtaining consent:

[Lieutenant Lutz]: I believe the vehicle code
allows you to have a legal blood drawn [sic]. I
believe it’s underneath 3755. I'm not quite
sure. But it allows the Commonwealth to, if
they have probable cause, to have a legal
blood drawn. . .. That was the section that I
was using for Officer Farren to have legal
blood drawn.

N.T., 12/21/15, at 84. Lieutenant Lutz acknowledged
that he could have requested a warrant:

Q: Now, prior to you requesting I believe it
was Officer Farren to seek a legal blood draw
from York Hospital, you did not request him
to obtain a search warrant before doing so?

[Lieutenant Lutz]: That’s correct.
Q: You could have?

A: Ifit was needed.

Q: You could have?

A: Yes, I could have.

Id. at 83. Sergeant Farren’s testimony made no men-
tion of Section 3755. Instead, as mentioned supra, he
sought to obtain Appellee’s blood by reading him an
implied consent form. In fact, the paperwork he com-
pleted to request that the hospital transfer the pre-
viously drawn blood sample to NMS also made no
mention of 3755, but rather stated underneath his sig-
nature: “I am requesting this test in accordance with
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75 Pa.S.C.A. 1547.”* Commonwealth’s Exhibit 18. Ser-
geant Farren also testified that he could have obtained
a warrant:

Q: It was possible to obtain a search warrant
though before you went to York Hospital?

[Sergeant Farren]: It could be, yes.
Id. at 66.

Following the hearing, the court requested brief-
ing on the issues from both parties. Appellee argued
that Officer Farren’s seizure of his blood sample was
illegal and unsupported by the exigency exception or
Section 3755. With respect to exigency, he directed the
court’s attention to Missouri v. McNeely, 569 U.S. 141
(2013), which held that there is no per se rule that al-
cohol dissipation in the blood stream creates exigent
circumstances. McNeely also emphasized that the Fourth
Amendment requires police to obtain a warrant where
it can be done so reasonably without significantly un-
dermining the efficacy of the search. With respect to
Section 3755, Appellee argued that the statute alone
could not overcome the warrant requirement and pro-
tections of the Fourth Amendment; but, to the extent
the statute was valid, Appellee argued that Section
3755 was not satisfied here because there was not
probable cause to believe he violated the motor vehicle
code at the time hospital personnel took his blood. In
response, the Commonwealth argued that McNeely did

4 Section 1547 is commonly referred to as Pennsylvania’s im-
plied consent law. As discussed infra, Section 1547 and Section
3755 are interrelated, but distinct statutes.
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not cast doubt on the constitutionality of Section 3755,
as McNeely dealt exclusively with exigent circum-
stances. The Commonwealth’s briefing did not assert
that exigent circumstances justified this blood draw,
but instead argued that the statutory implied consent
scheme was valid and therefore the blood draw was
permissible under Section 3755:

All binding precedent preserves our implied
consent scheme under Sections 1547 and 3755
as an exception to the warrant requirement.
McNeely offers nothing to disturb this case
law, as that case solely involved the exigent
circumstances exception. Blood from a defend-
ant obtained pursuant to probable cause un-
der § 3755 is constitutionally valid as an
exception to the warrant requirement of the
Fourth Amendment and Article I, Section 8.
The police here did legally obtain [Appellee’s]
blood pursuant to § 3755. Accordingly, [Appel-
lee’s] motion to suppress evidence obtained
from his blood draw at York Hospital should
be denied.

Commonwealth’s Memorandum, 1/29/16, at 27.

On April 27,2016, the trial court denied Appellee’s
motion to suppress. The court reasoned that the blood
test results were admissible under the exigent circum-
stances exception based on the totality of the circum-
stances, regardless of Section 3755 or implied consent:

The exigency Officer Lutz felt is evident from
his testimony when he stated, “I instructed
Officer Farren, who was reporting on duty,
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that as soon as he came on duty to jump in his
car and respond to the York Hospital and re-
quest a legal blood [draw], a BAC, for Mr.
Akim.” (N.T. 4.29.15, at 47) (emphasis added).
Though Officer Lutz’s subjective feeling of ex-
igency carries no weight, we agree that the
circumstances warranted it.

Metabolization of alcohol is not, in and of it-
self, enough to find exigency; however, we
believe that investigators’ fears vis-a-vis me-
tabolization are enough to find exigency when
the officers were delayed by needs more press-
ing tha[n] obtaining [Appellee’s] BAC—namely,
attending to victims and processing the scene
of a death. In short, to whatever extent Mc-
Neely calls our implied consent scheme into
question, under the totality of the circum-
stances sub judice, this is a case of exi-
gency that is sufficient to overcome any
warrant requirement not dispensed with
through our implied consent laws.

Trial Ct. Order, 4/27/16, at 10 (emphasis added).

Appellee was thereafter tried by a jury between
January 9 through January 13, 2017, during which
the Commonwealth introduced his blood test results.
The jury found him guilty of various DUI offenses,
homicide by vehicle, EWOC, REAP, aggravated assault
while DUI, aggravated assault by vehicle, and careless
driving. The trial court subsequently sentenced him to
four to eight years of imprisonment followed by one
year of probation. After Appellee’s post-sentence mo-
tion challenging the weight of the evidence and his
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sentence was denied, he appealed to the Superior
Court.

In his appeal to the Superior Court, Appellee ar-
gued that the trial court erred in denying his motion to
suppress for three reasons: 1) because the Common-
wealth failed to comply with 75 Pa.C.S. § 3755(a) of the
Motor Vehicle Code; 2) even if the Commonwealth did
comply with that statute, statutory compliance alone
is insufficient to overcome the warrant requirement;
and 3) there were no exigent circumstances here to jus-
tify a warrantless search.

Notably, in its Rule 1925(a) opinion, the trial court
determined that its original finding of exigency was in-
correct.

The trial court based its denial of suppression
of the blood test results upon a finding of exi-
gent circumstances. Upon further review, the
trial court believes it erred in finding exigent
circumstances. While the Newberry Township
Police Department was pre-occupied with the
hectic nature of a train wreck, Sgt. Farren ar-
rived at York Hospital to request a blood test.
When he arrived, York Hospital had already
conducted a test. All Sgt. Farren did was [] fol-
low the procedure under §3755 and instruct
the hospital staff to transfer the blood sam-
ples to NMS labs in Willow Grove.

When the trial court denied suppression, it
incorrectly viewed the totality of the circum-
stances and gave too much weight to the
pre-occupied police force. The trial court now
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believes that there was no urgent and compel-
ling reason for Sgt. Farren to not leave the hos-
pital and attempt to secure a warrant before
returning to have the blood samples trans-
ferred to NMS labs. Because of this, exigent
circumstances did not exist|.]

Trial Ct. Rule 1925(a) Op., 4/13/18, at 12-13. The trial
court noted that the constitutionality of Section 3755
was uncertain but asked the Superior Court to find it

unconstitutional and suppress Appellee’s blood test re-
sults. Id. at 13, 32.

In a published decision, a panel of the Superior
Court unanimously agreed with the trial court’s Rule
1925(a) opinion that there were no exigent circum-
stances because the blood evidence was preserved and
no longer dissipating at the time it was seized. Com-
monwealth v. Jones-Williams, 237 A.3d 528, 544, 546
(Pa. Super. 2020). Important to its holding was a recog-
nition that the seizure occurred when Sergeant Farren
intervened, not when hospital personnel drew the blood.
Id at n. 18 (“Sergeant Farren’s request to test [Appel-
lee’s] blood sample constitutes the relevant search for
purposes of our constitutional analysis.”). The panel
also held that although the Commonwealth complied
with Section 3755(a) of the Vehicle Code, statutory
compliance no longer independently dispenses with
the need to obtain a warrant in light of this Court’s de-
cision in Commonuwealth v. Myers, 164 A.3d 1162 (Pa.
2017). Id. at 543. Therefore, the Superior Court con-
cluded that the trial court should have granted Ap-
pellee’s motion to suppress, reasoning that the drawn
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blood was seized without a warrant and absent an
exception to the warrant requirement. As such, the
court vacated Appellee’s judgment of sentence and re-
manded for a new trial. Id. at 546.

The Commonwealth filed a petition for allowance
of appeal with this Court, which we granted to address
the following issues:

a. Whether the Superior Court issued a de-
cision in conflict with and failed to properly
apply and follow the binding legal prece-
dent of the United States Supreme Court
and this Court, in holding that 75 Pa.C.S.
§ 3755 does not independently support
implied consent on the part of [a] driver
suspected or arrested for DUI, rendering
the implied-consent statute unconstitu-
tional?

b. Whether the Superior Court issued a de-
cision in conflict with and failed to properly
apply and follow the binding legal prece-
dent of the United States Supreme Court
in Mitchell v. Wisconsin, __ U.S.__ , 139
S.Ct. 2525 (2019), by finding that exigent
circumstances did not exist to support a

warrantless request to test [Appellee’s]
blood?

Commonuwealth v. Jones-Williams, 252 A.3d 1087, (Ta-
ble) (Pa. 2021) (per curiam).
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II. Analysis
A. Standard/Scope of Review

Our standard of review of a suppression motion is
well-settled, it “is limited to determining whether the
suppression court’s factual findings are supported from
the record and whether the legal conclusions drawn
from those facts are correct.” Commonwealth v. Shaf-
fer, 209 A.3d 957, 968-69 (Pa. 2019). Our review of
questions of law is de novo. Id. The scope of review for
the denial of a motion to suppress “is to consider only
the evidence of the Commonwealth and so much of the
evidence for the defense as remains uncontradicted
when read in the context of the suppression record as
a whole.” Id.

It is well-settled that the Fourth Amendment of
the United States Constitution and Article I, Section 8
of the Pennsylvania Constitution prohibit unreason-
able searches and seizures. Int. of T.W., 261 A.3d 409,
416 (Pa. 2021). The Fourth Amendment provides:

The right of the people to be secure in their
persons, houses, paper, and effects, against
unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or af-
firmation, and particularity describing the
place to be searched, and the persons or things
to be seized.

U.S. ConsT. amend. IV. Similarly, Article I, Section 8 of
the Pennsylvania Constitution provides:
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The people shall be secure in their persons,
houses, papers and possessions from unrea-
sonable searches and seizure, and no warrant
to search any place or to seize any person or
things shall issue without describing them as
nearly as may be, nor without probable cause,
supported by oath or affirmation subscribed to
by the affiant.

PA. CoNsT. art. I, § 8.

A search or seizure conducted without a warrant
“is presumptively unreasonable ... subject to a few
specifically established, well-delineated exceptions.”
Commonuwealth v. Chase, 960 A.2d 108, 113 (Pa. 2008).
As a preliminary matter, the Superior Court correctly
recognized that “[t]he blood draw by hospital personnel
did not trigger protections under either the Fourth
Amendment or Article I, Section 8 because there is no
evidence that hospital personnel acted at the direction
of the police or as an agent of the police.” Jones-Wil-
liams, 237 A.3d at n. 18. Instead, it was Sergeant Far-
ren’s request to transfer Appellee’s blood sample to
NMS that constitutes the relevant seizure for purposes
of our constitutional analysis. See generally, Common-
wealth v. Shaw, 770 A.2d 295, 299 (Pa. 2001) (recogniz-
ing a privacy right associated with patients’ medical
records). With that in mind, we turn to the questions
presented here, which ask us to review two asserted
warrant exceptions, implied consent and exigent cir-
cumstances, and whether they justified the warrant-
less seizure of Appellee’s blood.
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B. Exigency

The trial court denied Appellee’s suppression mo-
tion in the first instance based on the exigency ex-
ception to the warrant requirement, so we begin our
discussion with the applicability of that exception. Due
to the nature of the question presented, both parties
focus heavily on Mitchell v. Wisconsin, 139 S.Ct. 2525
(2019), which is the most recent case from the United
States Supreme Court to assess the exigency exception
with respect to a DUI blood draw. This Court previ-
ously summarized that “the holding of Mitchell . .. is
that where a driver is unconscious and therefore can-
not be given a breath test, the exigent-circumstances
rule almost always permits a blood test without a war-
rant.” Commonuwealth v. Trahey, 228 A.3d 520, 534,
n.11 (Pa. 2020) (quoting Mitchell, 139 S.Ct. at 2531)
(internal quotation marks omitted). More specifically,
Mitchell held that “exigency exists when (1) BAC evi-
dence is dissipating and (2) some other factor creates
pressing health, safety, or law enforcement needs that
would take priority over a warrant application. Both
conditions are met when a drunk-driving suspect is un-
conscious. . ..” Mitchell, 139 S.Ct. at 2357. The Com-
monwealth notes that the Supreme Court also allowed
an exception to its rule in Mitchell for an “unusual
case” where a defendant is able to show that “his blood
would not have been drawn if police had not been seek-
ing BAC information, and that police could not have
reasonably judged that a warrant application would
interfere with other pressing needs or duties.” Id. at
2359.
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The Commonwealth argues that applying Mitchell
to this case, exigency was established because there
was probable cause to believe that Appellee operated
his vehicle under the influence of marijuana, he needed
to be transported to the hospital for treatment, was
only intermittently conscious, and due to his mental
state, was unable to communicate with Sergeant Far-
ren at the hospital. According to the Commonwealth,
“[flollowing Mitchell, police request for a warrantless
blood test from the injured and uncommunicative [Ap-
pellee] while he was being treated for his injuries was
constitutional under the exigent circumstances excep-
tion.” Appellant’s Brief, at 37. The Commonwealth also
argues that this is not the type of “unusual case” re-
ferred to in Mitchell, where the exigency exception
would not apply. Namely, Appellee cannot establish
that his blood would not have been drawn if police had
not been seeking intoxicant information because the
blood was drawn prior to any police intervention. Also,
the Commonwealth suggests that police could not have
reasonably applied for a search warrant at the time of
the blood test request without interfering with their
other duties surrounding the crash and resulting
emergencies.

According to the Commonwealth, the Superior
Court erred in concluding that any exigency ended
once Appellee’s blood was drawn and therefore pre-
served. The Commonwealth argues that Mitchell con-
templated the instant scenario and would allow a
warrantless test of blood already drawn by hospital
personnel, so long as the other Mitchell factors were



App. 16

present. In Mitchell, the Supreme Court explained that
the unconsciousness of a DUI suspect is itself a medi-
cal emergency for which that suspect will need to go to
a hospital “not just for the blood test itself but for ur-
gent medical care.” Mitchell, 139 S.Ct. 2537-38. In such
circumstances:

Police can reasonably anticipate that such a
driver might require monitoring, positioning,
and support on the way to the hospital; that
his blood may be drawn anyway, for di-
agnostic purposes, immediately on arri-
val; and that immediate medical treatment
could delay (or otherwise distort the results
of) a blood draw conducted later, upon receipt
of a warrant, thus reducing evidentiary value.

Id. (emphasis added). The Supreme Court also noted
that “unconscious suspects will often have their skin
pierced and blood drawn for diagnostic purposes,” and
so a warrantless blood test “could lessen the [bodily]
intrusion” by preventing a second blood draw. Id. n.8.
The Commonwealth claims that the Superior Court’s
opinion conflicts with these principles of Mitchell and
we should therefore reverse its decision. Thus, the
Commonwealth concludes that, “[p]Jursuant to Mitch-
ell, police possessed the required probable cause and
exigent circumstances to have a warrantless blood test
be performed on the blood from an unconscious or stu-
porous [Appellee] that was drawn by hospital person-
nel while undergoing medical treatment.” Appellant’s
Brief, at 40.
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Appellee also focuses on Mitchell but emphasizes
that Mitchell did not establish a per se exigency ex-
ception for all blood draws. Instead, Appellee explains
that the exigent circumstances exception is limited,
and it only permits a warrantless search when “there
is compelling need for official action and no time to se-
cure a warrant.” Mitchell, at 2534 (quoting Missouri v.
McNeely, 569 U.S. 141, 149 (2013)). Appellee argues
that there were no such exigent circumstances here
preventing police from obtaining a warrant, as they
testified at the suppression hearing that they could
have secured a warrant. N.T., 12/21/15, at 66, 83. Ac-
cording to Appellee, the lack of exigency is obvious be-
cause the seizure occurred after the blood was drawn,
but the relevant testing did not occur until over three
days later. Therefore, Appellee requests we affirm the
Superior Court’s decision, which determined that “[a]s
of [the time the blood was drawn], then, [Appellee’s]
blood sample, including all of the intoxicant contained
therein, was preserved. Thus, the extraction . . . liter-
ally stopped the clock on any concern that the further
passage of time could result in dissipation of evi-
dencel.]” Commonwealth v. Jones-Williams, 237 A.3d
528, 544, 544 (Pa. Super. 2020).

It is helpful at the outset to review the founda-
tional principles of the exigency exception. It cannot be
overlooked that “the ultimate touchstone of the Fourth
Amendment is reasonableness.” Riley v. California, 134
S.Ct. 2473, 2482 (2014) (quotations omitted). The very
reason the exigency exception exists is to allow prompt
action by law enforcement when the totality of the
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circumstances establish that it was reasonable to act
without a warrant. Thus, the exigency exception ap-
plies “when the exigencies of the situation make the
needs of law enforcement so compelling that a warrant-
less search is objectively reasonable under the Fourth
Amendment.” Missouri v. McNeely, 133 S.Ct. 1552, 1558
(2013) (quoting Kentucky v. King, 131 S.Ct. 1859 (2011)).

Although exigency arises in various circumstances,
relevant to the issue today is exigent circumstances
based upon “a likelihood that evidence will be de-
stroyed if police take the time to obtain a warrantl[.]”
Commonuwealth v. Wright, 961 A.2d 119, 138 (Pa. 2008).
For example, in Wright, this Court held that exigent
circumstances justified the seizure of Wright’s bloody
clothes and swabs of blood from his hands without a
warrant. Given the nature of the evidence and the fact
that Wright had been taken to the hospital, this Court
affirmed the trial court’s holding that the time re-
quired to obtain a warrant would have certainly risked
destruction of the evidence on Wright’s hands and
clothing:

It is hard to imagine evidence more readily
destroyed than blood on a person’s hands.
Further, in a hospital situation it is similarly
hard to imagine a hospital admission which
would have not removed [Wright’s] clothes
and subjected them to . . . storing, laundering,
relatives taking, etc. . . . The one to two hours

necessary to obtain a warrant would have
risked all of this.

Id (cleaned up).
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With those basic principles in mind, it is clear ex-
igent circumstances did not exist to justify the war-
rantless seizure of Appellee’s blood. Exigency in the
context of blood draws has become a recurring issue for
our courts. This is unsurprising for the simple fact that
such evidence inherently is steadily destroyed through
the body’s metabolic processes. In turn, an extensive
body of case law has developed regarding this issue.
Schmerber v California, 384 U.S. 757, 770 (1966) (war-
rantless blood draw was constitutional because the of-
ficer “might reasonably have believed that he was
confronted with an emergency, in which the delay nec-
essary to obtain a warrant, under the circumstances,
threatened the destruction of evidence.”); Missouri v.
McNeely, 569 U.S. 141 (2013) (following Schmerber, the
metabolization of drugs or alcohol in the blood stream
does not per se establish exigency, but must be consid-
ered among other factors on a case by case basis under
the totality of the circumstances); Birchfield v. North
Dakota, 136 S.Ct. 2160, 2185 (2016) (assessing the con-
stitutionality of breath and blood tests as well as im-
plied consent statutes); Mitchell, supra (holding that
exigent circumstances will almost always support a
warrantless blood draw in the context of an uncon-
scious DUI suspect, and noting that a less intrusive
breath test is not available under the circumstances);
Commonwealth v. Trahey, 228 A.3d 520 (Pa. 2020) (ap-
plying Mitchell and Birchfield to hold that there were
no exigent circumstances for a warrantless seizure of
blood where a breath test could have been taken to test
for the presence of alcohol and there was time to secure
a warrant to test blood for controlled substances).
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However, this case does not present the same in-
herent exigency concerns as other blood draw cases be-
cause the evidence in this case was no longer being
actively metabolized. Indeed, as recognized in Mitchell,
the first factor necessary to establish exigency is that
the evidence within the blood was dissipating. Mitch-
ell, 139 S.Ct. at 2537. Starkly different here, the sei-
zure did not occur until Sergeant Farren filled out
paperwork requesting the blood to be tested. At the
time of that seizure, the blood was already drawn, pre-
served, and the evidence therein no longer dissipating.
Therefore, in the absence of any other evidence that
the drawn and preserved blood would be lost or de-
stroyed within the time it would take to obtain a war-
rant, there were no exigent circumstances to justify the
warrantless seizure. No such alternative theory of exi-
gency exists here, as both Sergeant Farren and Lieu-
tenant Lutz conceded that they could have obtained a
warrant.’ Therefore, we agree with the Superior Court
that the trial court erred in denying Appellee’s sup-
pression motion based on exigent circumstances.®

5 The officers’ testimony is not dispositive of the issue, as any
Fourth Amendment inquiry requires an objective assessment of the
evidence. Commonuwealth v. Trahey, 228 A.3d, at 539; McNeely,
133 S.Ct. at 1558. However, the record undeniably supports the
officers’ judgment that they could have obtained a warrant, par-
ticularly the fact that nearly two hours lapsed after the blood was
drawn before Sergeant Farren requested for the blood to be
tested, and the actual test did not occur until over a week later.

6 Justice Wecht’s Concurring and Dissenting Opinion (“CDO”)
analyzes this issue beyond the simple fact that the blood was pre-
served and suggests that the exigency exception was also unavail-
ing because the intoxicant at issue was marijuana. According to
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C. Implied Consent/§ 3755

Having concluded that the exigency exception
does not support the warrantless seizure of Appellee’s
blood, the only remaining issue is the Commonwealth’s
contention that the Superior Court erred in deeming
Section 3755 unconstitutional. In reaching that conclu-
sion, the Superior Court conducted a two-part analysis.
First, it assessed whether the Commonwealth com-
plied with Section 3755. Then, after concluding that
the Commonwealth proved adherence with the re-
quirements of Section 3755, the Superior Court held
that compliance with the statute does not satisfy the
warrant requirement under this Court’s decision in
Commonwealth v. Myers, 164 A.3d 1162 (Pa. 2017). The
Commonwealth argues the latter analysis was error
because the portion of Myers upon which the Superior
Court relied was a non-precedential plurality.

the CDO, “where the sole basis for probable cause is evidence
demonstrating that the suspect drove under the influence of ma-
rijuana, as it was here, I seriously doubt that law enforcement
will be unable to obtain a search warrant for a blood test before
the pertinent evidence dissipates from the suspect’s blood.” CDO
at 8. To support this position, the CDO notes that THC’s inactive
metabolite can take days or weeks to dissipate from one’s body. It
is worth reiterating that the suppression of evidence must be as-
sessed on a case-by-case basis under the totality of the circum-
stances. While it may be more difficult to establish exigency for a
blood draw where the suspicion is driving under the influence of
marijuana rather than alcohol, that alone does not foreclose the
possibility. In fact, Mitchell suggested such a scenario: where a
suspect’s pressing medical treatment or some other imminent in-
tervening factor could alter the evidence contained within his or
her blood. In such a situation, exigency may exist notwithstand-
ing the slower metabolization of controlled substances.
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Putting aside whether the Superior Court’s appli-
cation of the Myers plurality was appropriate, the
Superior Court could only reach that constitutional as-
sessment having first concluded that the Commonwealth
complied with Section 3755. See Commonwealth v.
Ludwig, 874 A.2d 623, 634 n 9 (Pa. 2005) (declining to
assess whether a statute was unconstitutional as ap-
plied because the Commonwealth failed to establish
a preliminary prima facie case under the statute);
Barasch v. Bell Telephone Co. of Pennsylvania, 605 A.2d
1198, 1203 (Pa. 1992) (“[W]e have long held that our
courts should not decide constitutional issues in cases
which can properly be decided on non-constitutional
grounds.”). Section 3755 is titled “Reports by emer-
gency room personnel” and reads:

(a) General rule. — If, as a result of a motor
vehicle accident, the person who drove,
operated or was in actual physical control
of the movement of any involved motor
vehicle requires medical treatment in an
emergency room of a hospital and if prob-
able cause exists to believe a violation of
section 3802 (relating to driving under
influence of alcohol or controlled sub-
stance) was involved, the emergency room
physician or his designee shall promptly
take blood samples from those persons
and transmit them within 24 hours for
testing to the Department of Health or a
clinical laboratory licensed and approved
by the Department of Health and specifi-
cally designated for this purpose. This
section shall be applicable to all injured



App. 23

occupants who were capable of motor ve-
hicle operation if the operator or person
in actual physical control of the move-
ment of the motor vehicle cannot be de-
termined. Test results shall be released
upon request of the person tested, his at-
torney, his physician or governmental of-
ficials or agencies.

75 Pa.C.S. § 3755. According to the Superior Court,
“the officers had probable cause to believe that [Ap-
pellee] was DUI when they asked the hospital to con-
duct chemical testing. . . . this is sufficient to show that
the Commonwealth complied with the requirements
of Section 3755(a).” Commonwealth v. Jones-Williams,
237 A.3d 528, 537 (Pa. Super. 2020).

However, Sergeant Farren’s testimony made no
mention of Section 3755. Instead, the record reflects
that Sergeant Farren went to the hospital with the in-
tention of seeking Appellee’s consent. The paperwork
Sergeant Farren filled out to request that the hospital
transfer the blood sample to NMS specifically stated
underneath his signature: “I am requesting this test in
accordance with 75 Pa.S.C.A. 1547.” Commonwealth’s
Exhibit 18.” Although Lieutenant Lutz testified that he

7 This Court has recognized that “Section 3755 and the implied
consent law, 75 Pa.C.S. § 1547, comprise a statutory schemel.]”
Commonwealth v. Shaw, 770 A.2d 295, 298 (Pa. 2001). However,
while Section 1547 “implies the consent of a driver to undergo
blood testing in certain circumstances,” Section 3755 “requires
hospital personnel to release the blood test results at the request
of, among others, a police officer.” Id. This Court noted in Myers
that the authority of these statutes are not interchangeable:
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believed Sergeant Farren could obtain the blood under
Section 3755, that subjective assessment alone does
not establish compliance with the statute. See, Trahey,
supra n.5. Most importantly, an objective analysis of
the evidence reveals that the record is silent as to why
the hospital drew Appellee’s blood prior to Sergeant
Farren’s arrival. In the absence of any facts that the
blood was taken pursuant to Section 3755, it cannot be
said that the Commonwealth proved adherence with
the requirements of the statute. See Shaw, 770 A.2d,
at 298 (finding, consistent with Justice Zappala’s con-
curring opinion in Riedel, Section 3755 inapplicable be-
cause hospital personnel drew and tested blood for
independent medical purposes and therefore it was
“not a case where a blood sample has been taken pur-
suant to Section 3755.”); Commonwealth v. Riedel, 651
A.2d 135, 142-43 (Pa. 1994) (Zappala, J., Concurring)
(explaining Section 3755 and concluding that the stat-
utory procedure was not satisfied where “the trooper
testified that he went to the hospital with the intention
of requesting [Riedel] submit to a blood test, but did
not do so when he learned that samples had been taken
for medical purposes.”).

Because the record does not establish that Section
3755 applied under these circumstances, the subse-
quent analysis of the statute’s constitutionality should

“[TThe blood test in Riedel was not effectuated pursuant to Section
1547 . . . The police officer requested the results of that test under
the authority of a different statute[, Section 3755].” Myers, 164
A.3d at 670 n. 14.
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not be addressed. Moreover, the trial court only pro-
vided a post hoc assessment of Section 3755 in its Rule
1925(a) opinion, long after the suppression motion had
been denied based upon its finding of exigent circum-
stances. Trial Ct. Order, 4/27/16, supra. Thus, because
that basis was legally incorrect, the Superior Court
could have reversed the denial of suppression for that
reason alone without its further assessment of Sec-
tion 3755. Barasch, supra; Ludwig, supra (citing Shu-
man v. Bernie’s Drug Concessions, 187 A.2d 660, 664
(1963) (constitutional questions should not be passed
upon unless absolutely necessary to resolve the contro-
versy)).8

III. Conclusion

Accordingly, while we affirm the Superior Court’s
ultimate disposition reversing the trial court’s order
denying suppression, vacating Appellee’s judgment of
sentence, and remanding for a new trial; we vacate the
portion of the Superior Court’s holding deeming Sec-
tion 3755 unconstitutional.

8 These long-standing appellate standards emphasize that it
was inappropriate for the Superior Court to assess the statute’s
constitutionality where it was not absolutely necessary to do so.
Notwithstanding the parties’ arguments or the Rule 1925(a) opin-
ion, the trial court denied suppression based on its initial deter-
mination of exigent circumstances. That ruling shaped the scope
of appellate review. We cannot say that “the constitutionality of
these procedures is squarely before us” (CDO at 23) when the de-
nial of the underlying suppression order was not based on those
very procedures.
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Chief Justice Baer and Justices Todd and Brobson
join the opinion.

Justice Wecht files a concurring and dissenting
opinion in which Justices Donohue and Dougherty
join.
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By the investigating officers’ own admissions, exi-
gent circumstances plainly were absent in this case.
Accordingly, I join the Court’s opinion to the extent
that it rejects the Commonwealth’s invocation of that
constitutional exception to justify the warrantless
search and seizure of Akim Jones-Williams’ blood-test
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results in its pursuit of evidence to prove that he drove
under the influence (“DUI”) of a controlled substance.
I write separately to offer additional reasons why re-
sort to exigency would be unavailing here in light of
the particular treatment of controlled substances un-
der Pennsylvania’s DUI laws.

Furthermore, I respectfully dissent from the Ma-
jority’s resolution of the principal legal question pre-
sented in this appeal. We granted review to determine
whether the Superior Court erred in concluding that
Section 3755 of the Vehicle Code facially is unconsti-
tutional. That statute—which operates in conjunction
with Section 1547(a) of the Vehicle Code, the so-called
“implied-consent” provision'—obliges hospital emer-
gency room personnel: (1) to “promptly take blood sam-
ples” of any person who “requires medical treatment in
an emergency room of a hospital” resulting from “a

1 Section 1547(a) provides:

(a) General rule.—Any person who drives, operates
or is in actual physical control of the movement of a
vehicle in this Commonwealth shall be deemed to have
given consent to one or more chemical tests of breath
or blood for the purpose of determining the alcoholic
content of blood or the presence of a controlled sub-
stance if a police officer has reasonable grounds to be-
lieve the person to have been driving, operating or in
actual physical control of the movement of a vehicle
in violation of section 1543(b)(1.1) (relating to driving
while operating privilege is suspended or revoked),
3082 (relating to driving under the influence of alcohol
or controlled substance) or 3808(a)(2) (relating to ille-
gally operating a motor vehicle not equipped with igni-
tion lock).

75 Pa.C.S. § 1547(a).
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motor vehicle accident” in which the person “drove, op-
erated or was in actual physical control of any involved
motor vehicle . . . if probable cause exists to believe a
violation of [75 Pa.C.S. § 13802 (relating to driving un-
der the influence of alcohol or controlled substance)
was involved”; (2) to transfer the sample “within 24
hours for testing to the Department of Health or a clin-
ical laboratory licensed and approved by the Depart-
ment of Health and specifically designated for this
purpose”; and (3) to release the test results “upon re-
quest of the person tested, his attorney, his physician
or governmental officials or agencies.” 75 Pa.C.S.
§ 3755(a). See Commonwealth v. Shaw, 770 A.2d 295,
298 (Pa. 2001) (“Section 3755 and the implied consent
law, 75 Pa.C.S. § 1547, comprise a statutory scheme
which both implies the consent of a driver to undergo
blood testing in certain circumstances and requires
hospital personnel to release the blood test results at
the request of, among others, a police officer.”).

Relying upon the expressions of a plurality of Jus-
tices in Commonuwealth v. Myers, 164 A.3d 1162 (Pa.
2017), the Superior Court held that implied consent
does not serve as an independent exception to the
warrant requirement under the Fourth Amendment
to the United States Constitution? or under Article I,

2 “The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and par-
ticularly describing the place to be searched, and the persons or
things to be seized.” U.S. CONST. amend. IV.
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Section 8 of the Pennsylvania Constitution.? Accord-
ingly, it reasoned that implied consent cannot support
the warrantless seizure of a DUI suspect’s blood or the
warrantless disclosure to law enforcement of the re-
sults of any blood tests under Section 3755(a). The
Majority vacates that portion of the lower court’s deci-
sion on the grounds that “the record does not establish
that Section 3755 applied under these circumstances.”
Majority Op. at 17. I disagree. The record amply sup-
ports the Commonwealth’s claim that investigators
obtained the results of Jones-Williams’ blood test pur-
suant to Section 3755(a) and sought to have those
results admitted at trial (over Jones-Williams’ objec-
tions) on the independent grounds that Jones-Williams
impliedly consented to having them turned over to in-
vestigators. Therefore, I would reach the question of
the statute’s constitutionality. Because the lower court
correctly concluded that statutorily implied consent is
not a valid exception to the warrant requirement—and
thus a DUI suspect does not impliedly consent to hav-
ing his blood drawn and tested, or to having those re-
sults turned over to law enforcement, simply by virtue
of having driven a motor vehicle in Pennsylvania—I
would affirm the Superior Court’s judgment in toto.

3 “The people shall be secure in their persons, houses, papers
and possessions from unreasonable searches and seizures, and no
warrant to search any place or to seize any person or things shall
issue without describing them as nearly as may be, nor without
probable cause, supported by oath or affirmation subscribed to by
the affiant.” PA. CONST. art. I, § 8.
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I.

The Commonwealth initially relies upon the doc-
trine of exigent circumstances to defend the manner in
which the Newberry Township Police Department ob-
tained the results of Jones-Williams’ blood test without
a warrant. The Majority correctly finds that the Com-
monwealth’s reliance is misplaced. “Exigent circum-
stances are defined by a ‘compelling need for official
action and no time to secure a warrant.”” Common-
wealth v. Trahey, 228 A.3d 520, 537-38 (Pa. 2020) (quot-
ing Missouri v. McNeely, 569 U.S. 141, 149 (2013)). In
assessing the presence or absence of exigency, a court
must consider the totality of the circumstances. See id.
at 530.

The basis for the investigators’ probable cause as-
sertion here was circumstantial evidence that Jones-
Williams drove his car into the path of an oncoming
train while under the influence of tetrahydrocanna-
binol (“THC”), the main psychoactive compound in ma-
rijuana.! Thus, this case does not align factually with

4 Whether the police had probable cause to believe that
Jones-Williams had driven under the influence of a controlled
substance is not reasonably in dispute. Two eyewitnesses, includ-
ing the paramedic who rendered aid to Jones-Williams at the
crash site, told investigators that they smelled burnt marijuana
emanating from both his SUV and his person after he was ejected,
or otherwise extricated himself, from the wreck that he caused by
driving across a set of train tracks in front of an oncoming train.
Another witness, the conductor, also informed an investigating
officer that he saw Jones-Williams’ fiancée sitting in the front pas-
senger seat, from which we can reasonably conclude that Jones-
Williams (rather than his young daughter) was driving. The lead
detective, Sergeant Steven D. Lutz, gathered all of this information
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the circumstances presented in either Myers or Mitch-
ellv. Wisconsin, ___ U.S.__ ;139 S.Ct. 2525 (2019) (plu-
rality), both of which involved suspicions that an
unconscious driver drove under the influence of alco-
hol. That is significant, as we recognized in Trahey, be-
cause although a blood test “may be necessary” to
prove DUI offenses involving controlled substances un-
der Section 3802 of the Vehicle Code beyond a reason-
able doubt, unlike alcohol-related offenses, “there is no
pressing need to conduct the test” for controlled sub-
stances “within a specified time, and thus no exigency.”
228 A.3d at 538.

Moreover, as the Supreme Court explained in
McNeely, “the natural dissipation of alcohol in the
bloodstream does not constitute” an exigency per se
justifying a warrantless blood draw. 569 U.S. at 165.
The same necessarily must be true of controlled sub-
stances; in fact, it may be more so with regard to cer-
tain controlled substances, like cannabinoids, given
the human body’s naturally slower rates of metabolism
when compared with alcohol. In either scenario, some
other factor must be present that demonstrates a
“compelling need for official action and no time to se-
cure a warrant.” Id. at 149 (quoting Michigan v. Tyler,
436 U.S. 499, 509 (1978)). In the Mitchell plurality’s

view,

at the scene. Sergeant Lutz then dispatched Sergeant Keith A.
Farren to York Hospital in order to obtain Jones-Williams’ blood
for chemical testing. See Notes of Testimony (“N.T.”), Suppression
Hearing, 12/21/2015, at 68-79.
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unconsciousness does not just create pressing
needs; it is itself a medical emergency. It
means that the suspect will have to be rushed
to the hospital or similar facility not just for
the blood test itself but for urgent medical
care. Police can reasonably anticipate that
such a driver might require monitoring, posi-
tioning, and support on the way to the hospi-
tal; that his blood may be drawn anyway, for
diagnostic purposes, immediately upon arri-
val; and that immediate medical treatment
could delay (or otherwise distort the results
of) a blood draw conducted later, upon receipt
of a warrant, thus reducing its evidentiary
value. . ..

Indeed, in many unconscious-driver cases, the
exigency will be more acute. ... A driver so
drunk as to lose consciousness is quite likely
to crash, especially if he passes out before
managing to park. And then the accident
might give officers a slew of urgent tasks be-
yond that of securing (and working around)
medical care for the suspect. Police may have
to ensure that others who are injured receive
prompt medical attention; they may have to
provide first aid themselves until medical per-
sonnel arrive at the scene. In some cases, they
may have to deal with fatalities. They may
have to preserve evidence at the scene and
block or redirect traffic to prevent further ac-
cidents. These pressing matters, too, would re-
quire responsible officers to put off applying
for a warrant, and that would only exacerbate
the delay—and imprecision—of any subse-
quent BAC test.
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In sum, all these rival priorities would put of-
ficers, who must often engage in a form of tri-
age, to a dilemma. It would force them to
choose between prioritizing a warrant appli-
cation, to the detriment of critical health and
safety needs, and delaying the warrant appli-
cation, and thus the BAC test, to the detri-
ment of its evidentiary value and all the
compelling interests served by BAC limits.
This is just the kind of scenario for which the
exigency rule was born—just the kind of grim
dilemma it lives to dissolve.

Mitchell, 139 S.Ct. at 2537-38 (cleaned up; emphasis in
original). But the Mitchell plurality stopped short of
issuing a categorical rule. Consequently, a driver’s un-
consciousness alone remains an insufficient basis upon
which to justify a warrantless blood draw under the to-
tality of the circumstances. Something more is needed.

Here, the Commonwealth asserts that the other
factor supporting its exigency justification was the
“chaotic situation” at the crash site. Commonwealth’s
Br. at 38 (quoting N.T., Suppression Hearing,
12/21/2015, at 77). Specifically, Jones-Williams’ fiancée
had died at the scene, there was evidence to collect and
witnesses to interview, and traffic had to be diverted
since the train was stuck at the level crossing that
serves as a thruway for motor vehicles. However, as
the Majority highlights, both Sergeant Farren and
Sergeant Lutz conceded at the suppression hearing
that, those factors notwithstanding, they could have
obtained a search warrant before proceeding to York
Hospital. See N.T., Suppression Hearing, 12/21/2015, at
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64-66 (Testimony of Sergeant Farren); id. at 83-84
(Testimony of then-Lieutenant Lutz). Those admis-
sions are fatal to the Commonwealth’s assertion of ex-
igent circumstances.

But the absence of exigency is even more pro-
nounced in situations, like this one, where a member
of the hospital’s emergency room staff preemptively
draws a sample of a DUI suspect’s blood without being
asked to do so by law enforcement, thereby preserving
any evidence of drugs or alcohol that might be in the
blood at the time of extraction. See Commonwealth v.
Riedel, 651 A.2d 135, 141 (Pa. 1994) (explaining that
the exigent circumstances exception does not apply
where there is “no danger that [a suspect’s] blood alco-
hol content would evanesce because it was preserved
by [a] medical purposes blood test”). Although the
Mitchell plurality spoke favorably of permitting war-
rantless blood draws based upon the fact that uncon-
scious patients often will have their blood taken for
diagnostic purposes upon their arrival at a hospital in
any event, that acknowledgement concerned only the
necessity of extracting a blood sample in order to pre-
serve evidence when there is no time to apply for a
warrant. It did not speak to any subsequent testing
or disclosure of the results of such testing to law en-
forcement without a warrant, when the exigency likely
will have diminished entirely. In fact, under Section
3755(a), Pennsylvania hospitals have twenty-four
hours to transfer blood samples to an accredited facil-
ity for testing, and it may take an additional day or
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more for results to come back.? The Commonwealth’s
sole purpose in obtaining the test results at that point
will be to determine whether criminal charges are war-
ranted. That interest is not an independent exigency
that justifies demanding a suspect’s medical test re-
sults without first obtaining a warrant.

Even in circumstances where hospital personnel
have not preemptively drawn and preserved a DUI
suspect’s blood, where the sole basis for probable cause
is evidence demonstrating that the suspect drove un-
der the influence of marijuana, as it was here, I seri-
ously doubt that law enforcement will be unable to
obtain a search warrant for a blood test before the per-
tinent evidence dissipates from the suspect’s blood.
Section 3802 of the Vehicle Code prohibits an individ-
ual from driving, operating, or being in actual physical
control of the movement of a vehicle if “[t]here is in the
individual’s blood any amount of a: (i) Schedule I con-
trolled substance, as defined in . . . The Controlled Sub-
stance, Drug, Device and Cosmetic Act; (i1) Schedule II
or Schedule III controlled substance, as defined in” the
Drug Act, “which has not been medically prescribed for
the individual; or (iii) metabolite of a substance under
subparagraph (i) or (ii).” Id. § 3802(d)(1)(i)-(iii). The
Drug Act, in turn, classifies “Marihuana” as a Schedule
I controlled substance. 35 P.S. § 780-104(1)@iv).

5 It took three days for NMS Labs to receive the sealed blood
chain-of-custody kit that York Hospital mailed on July 5, 2014.
NMS released the results of its toxicology analysis ten days later.
See NMS Labs Toxicology Report, 7/15/2014, at 1 (Common-
wealth’s Suppression Hearing Ex. 2).
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Because it is unlawful to drive under the influence of
any amount of marijuana,® and because it potentially
can take days or weeks for THC’s inactive metabolite
to naturally dissipate from one’s body,” I find it difficult

6 See Commonwealth v. Barr, 266 A.3d 25, 47 (Pa. 2021)
(Dougherty, J., concurring and dissenting) (identifying a potential
point of conflict between the Medical Marijuana Act, which legal-
ized, among other things, certain methods of marijuana consump-
tion for medicinal purposes, and the Vehicle Code, which
prohibits driving with any amount of THC or its metabolite in
one’s system).

7 See NMS Labs Toxicology Report, 7/15/2014, at 2-3 ] 3-4
(explaining that, “[w]hile THC disappears from the blood rapidly,
THCC [the inactive metabolite] may persist for several hours, and
in heavy chronic use may be present at low concentrations for sev-
eral days”). Of course, blood testing is not the exclusive means of
confirming the presence of THC or its metabolite in a suspect’s
system. Evidence of marijuana use may persist in an individual’s
urine for anywhere from a week to several months, depending on
the frequency of use. See Ken Kulig, Interpretation of Workplace
Tests for Cannabinoids, 13 J. MED. ToxicoL. 106, 109 (2017) (“The
current regulatory testing for cannabinoids uses as the target an-
alyte in urine an inactive THC metabolite that may persist for
weeks or even months in chronic users after the last use.”) (citing
George M. Ellis, Jr., et al., Excretion patterns of cannabinoid me-
tabolites after last use in a group of chronic users, 38 CLINICAL
PHARMACOLOGY & THERAPEUTICS 572, 527 (1985) (summarizing
findings of controlled study demonstrating that the mean excre-
tion time for chronic marijuana users under strict supervised ab-
stinence was 27 days, while some participants took as many as 77
days for positive test results to drop below screening parame-
ters)); Anne Smith-Kielland, et al., Urinary Excretion of 11-Nor-
9-Carboxy-A°-Tetrahydrocannabinol and Cannabinoids in Fre-
quent and Infrequent Drug Users, 23 J. ANAL. ToxicoL. 323, 323
(1999) (for self-reported infrequent users, “low but detectable con-
centrations of” THC metabolite were observed more than five
days beyond last documented use of marijuana “in most of the
[urine] specimens analyzed”). Likewise, some studies have shown
that cannabinoids may be detected in hair follicles up to two or
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to imagine a scenario in which exigency would justify
a warrantless blood draw, much less warrantless chem-
ical testing of a preserved sample, based solely upon
suspicions that a person drove a vehicle while under
the influence of marijuana in violation of Pennsylvania
DUI law.®

three months after consumption. See Michelle Taylor, et al., Com-
parison of cannabinoids in hair with self-reported cannabis con-
sumption in heavy, light and non-cannabis users, 36 DRUG &
ALcoHOL REvV. 220, 225 (2017).

8 To be clear, I do not suggest a per se rule for all marijuana
DUI cases. I grant the possibility that “imminent medical treat-
ment” may be rendered in such a way that DUI evidence poten-
tially present within a suspect’s blood may be affected other than
by natural metabolic processes, Mitchell, 139 S.Ct. at 2538 (plu-
rality) (opining that “immediate medical treatment could delay
(or otherwise distort the results of) a blood draw conducted later,
upon receipt of a warrant, thus reducing its evidentiary value”),
the circumstances of which, of course, would need to be assessed
on a case-by-case basis. But like the other justifications offered by
the Mitchell plurality in favor of its preferred “almost always”
(but not quite) exigency rule for warrantless blood draws of un-
conscious drivers, id. at 2531—which it supported with references
to medical treatises, federal agency reports, clinical and law en-
forcement guidance, and other sources, id. at 2537-38 nn.5-8—the
plurality’s “distortion” rationale was raised in the context of alco-
hol-related DUI investigations. Indeed, the lone authority cited
by the plurality with respect to distortion was a brief passage
in McNeely in which the Supreme Court identified the “counter-
vailing concerns” that DUI experts face in drunk driving cases
when delays in obtaining blood draws complicate efforts to “work
backwards from the [Blood Alcohol Content (“BAC”)] at the time
the sample was taken to determine the BAC at the time of the
alleged offense,” thereby “raisling] questions about the accuracy
of the calculation.” McNeely, 569 U.S. at 156. Notwithstanding
those concerns, the Court rejected calls for a per se exigency rule
in DUI cases, reasoning that the half-century of technological
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“advances . . . that allow for the more expeditious processing of
warrant applications” necessarily “are relevant to an assessment
of exigency,” “particularly” in drunk-driving investigations,
“where the evidence offered to establish probable cause is simple,”
and given that “BAC evidence is lost gradually and relatively pre-
dictably.” Id. at 154-55.

As indicated, Mitchell and McNeely both involved individuals
suspected of driving under the influence of alcohol. In Pennsylva-
nia, as in virtually every State, heightened tiers of punishment
are available in alcohol-related DUI cases based upon proof that
a DUI suspect’s BAC level exceeded a particular measurement at
a specific moment in time—so medical treatments that demon-
strably distort BAC levels in unnatural ways may take on legal
significance when look-back periods are at issue. When it comes
to driving under the influence of marijuana (and other controlled
substances) under Section 3802, however, there are no such tiers;
proof that a person drove with “any amount” of such substances
in his or her blood will suffice for a conviction. In that vein, I am
not aware of any instances from DUI case law or clinical studies
in which the kinds of emergency medical treatment typically pro-
vided to individuals rendered unconscious from car accidents
have been shown to cause the complete dissipation of controlled
substances from one’s blood within the time that a warrant gen-
erally can be obtained with the advent of modern technologies.
But even in that seemingly remote event, blood-draw evidence is
not a prerequisite to conviction. The Commonwealth may still at-
tempt to prove DUI-general impairment resulting from the use of
controlled substances at trial with the same kind of relevant di-
rect or circumstantial evidence that could have supported the
blood-draw warrant application in the first place. All of this is to
say that rank speculation about the effects that “imminent medi-
cal treatment” might have on the levels of THC or its metabolite
in an unconscious DUI suspect’s blood is not an exception that
swallows the general rule requiring warrants for blood draws in
these circumstances. In any case, here the Commonwealth has
never suggested that the medical treatment Jones-Williams re-
ceived upon his arrival at York Hospital’s emergency room was
likely to accelerate the natural dissipation of, or otherwise “dis-
tort,” evidence pertaining to marijuana use that investigators
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Lastly, the Commonwealth and the Pennsylvania
District Attorneys Association (“PDAA”) suggest that
the specific concentration of THC in Jones-Williams’
bloodstream is necessary to substantiate the charge of
homicide by vehicle while DUL. Commonwealth’s Br. at
36 n.143 (noting “the great evidentiary need for detect-
ing the active impairing ingredient of the drug beyond
a mere metabolite in order to establish criminal negli-
gence and the DUI caused the crash”); PDAA’s Br. as
Amicus Curiae at 11 (asserting that “the degree of dis-
sipation of marijuana in the blood stream is crucial to
any prosecution for Homicide by Vehicle While DUI,”
because the Commonwealth must prove not only that
the driver was under the influence of alcohol or a con-
trolled substance, “but that this consumption was the
cause of the fatality”). A person is guilty of homicide by
vehicle while DUI if he “unintentionally causes the
death of another person as the result of a violation of
[75 Pa.C.S. § 13802 (relating to driving under the influ-
ence of alcohol or controlled substance) and . .. is
convicted of violating section 3802.” 75 Pa.C.S.
§ 3735(a)(1). Though it may be the case that the suffi-
ciency of the evidence needed to prove the causation
element of that offense might turn upon the quantum
of a controlled substance in one’s system, the Common-
wealth’s “significant interest in obtaining [that] evi-
dence” before its natural dissipation by itself simply
does not constitute an exigent circumstance justifying
the warrantless seizure or search of a person’s blood or

suspected was in his bloodstream, so the point largely is aca-
demic.
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blood-test results. Trahey, 228 A.3d at 536; cf McNeely,
569 U.S. at 165. Thus, any assertions of necessity due
to natural dissipation in the particular context of a
homicide-by-vehicle-while-DUI investigation or prose-
cution are unavailing.

II.
A.

Although this Court has spilled much ink over the
last thirty years on the subject of implied consent, we
have yet to definitively resolve its validity as a pur-
ported exception to the warrant requirement under the
Fourth Amendment or Article I, Section 8 of our federal
and state Constitutions, respectively.® We took this

¥ See, e.g., Commonwealth v. Bell, 211 A.3d 761, 763-64 (Pa.
2019) (upholding the “evidentiary consequence” of a DUI defend-
ant’s refusal to submit to a blood test set forth in Section
1547(e)—i.e., that evidence of the refusal itself can be admitted at
trial to suggest consciousness of guilt); Myers, 164 A.3d at 1172-
81 (plurality) (opining that implied consent is not an independent
exception to the warrant requirement); Shaw, 770 A.2d at 298-99
(holding that, where hospital personnel conduct BAC testing for
“independent medical purposes”—i.e., not at the request of law
enforcement—investigators are not statutorily authorized to ob-
tain those results under Section 3755, and therefore violate Arti-
cle I, Section 8 when they do so without a warrant); Riedel, 651
A.2d at 139 (holding that “where an officer has probable cause to
request a blood test pursuant to 75 Pa.C.S. § 3755(a), the failure
to verbalize the request shall not bar the officer from obtaining
the results of a medical purposes blood test without a warrant”);
id. at 140 (“[Blecause the police had probable cause to request the
blood test, they were entitled to obtain the results without a
search warrant, regardless of who actually drew the blood.”);
Commonuwealth v. Kohl & Danforth, 615 A.2d 308, 313-16 (Pa.
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case to review the propriety of the lower court’s deter-
mination that Section 3755 of the Vehicle Code consti-
tutionally is deficient because it does not require
actual, knowing, and voluntary consent before law en-
forcement agents may compel a person to submit to a
blood draw or may obtain the results of a blood test
without first obtaining a warrant for the same. Side-
stepping those issues, however, the Majority contends
that the lower court “could only reach that constitu-
tional assessment having first concluded that the Com-
monwealth complied with Section 3755.” Majority Op.
at 15.

The Court reasons that we ought not address the
statute’s constitutionality “[b]ecause the record does
not establish that Section 3755 applied under” the cir-
cumstances presented here. Id. at 17. In particular, the
Majority highlights the fact that

Sergeant Farren’s testimony made no men-
tion of Section 3755. Instead, the record re-
flects that Sergeant Farren went to the
hospital with the intention of seeking [Jones-
Williams’] consent. The paperwork Sergeant

1992) (holding that warrantless blood draws and chemical tests
undertaken pursuant to the implied-consent provision of the now-
repealed Section 1547(a)(2) of the Vehicle Code violate state and
federal constitutional provisions against unreasonable searches
and seizures because the statute did not require investigators to
establish probable cause that the driver had been driving under
the influence); Commonwealth v. Eisenhart, 611 A.2d 681, 683-84
(Pa. 1992) (holding that a conscious driver has a statutory right
to revoke his implied consent under Section 1547(b) of the Vehicle
Code).
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Farren filled out to request that the hospital
transfer the blood sample to NMS specifically
stated underneath his signature: “I am re-
questing this test in accordance with 75
Pa.S.C.A. 1547.” Commonwealth’s Exhibit 18.
Although Lieutenant Lutz testified that he
believed Sergeant Farren could obtain the
blood under Section 3755, that subjective as-
sessment alone does not establish compliance
with the statute. See, Trahey, supra n.5. Most
importantly, an objective analysis of the evi-
dence reveals that the record is silent as to
why the hospital drew [Jones-Williams’] blood
prior to Sergeant Farren’s arrival. In the ab-
sence of any facts that the blood was taken
pursuant to Section 3755, it cannot be said
that the Commonwealth proved adherence
with the requirements of the statute. See
Shaw, 770 A.2d, at 623 (finding Section 3755
inapplicable because it “is not a case where a
blood sample has been taken pursuant to Sec-
tion 3755.”).

Id. at 16-17 (footnote omitted). The Majority further
explains that “the trial court only provided a post hoc
assessment of Section 3755 in its Rule 1925(a) opinion,
long after the suppression motion had been denied
based upon its finding of exigent circumstances.” Id. at
17. Because that finding “was legally incorrect, the
Superior Court could have reversed the denial of sup-
pression for that reason alone without its further as-
sessment of Section 3755.” Id. I respectfully disagree.

As a threshold matter, this Court long has re-
garded Section 1547 and Section 3755 as coordinate
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components of a unitary implied-consent “scheme.” See
Shaw, 770 A.2d at 298; Riedel, 615 A.2d at 139-40 (“To-
gether, these sections comprise a statutory scheme
that implies the consent of a driver to undergo chemi-
cal blood testing under particular circumstances.”); id.
at 139 (referring to Section 3755(a) as the “emergency
room counterpart” of Section 1547). Indeed, we have
highlighted the fact that the two provisions “were orig-
inally part of the same section, which was subse-
quently amended to the current scheme.” Riedel, 615
A.2d at 140 n.2 (citing Law of June 17, 1976, P. L. 162,
No. 81, 8§ 1, amended by Law of Dec. 15, 1982, P. L.. 1268,
No. 289, §§ 5 and 11).

We also have clarified that “the failure to verbalize
[a] request” for a blood test under Section 3755(a)
“shall not bar [an] officer from obtaining the results of
a medical purposes blood test without a warrant.” Id.
at 141. That is because “the litmus test under section
3755 is probable cause to request a blood test, not the
request itself.” Id. at 140 (emphasis in original). Thus,
so long as police have “probable cause to request the
blood test” based upon a suspected violation of the DUI
laws, we have held that they statutorily are “entitled
to obtain the results [of that test] without a search war-
rant, regardless of who actually withdrew the blood” or
for what purpose. Id. (emphasis added).

The Majority acknowledges that Sections 1547
and 3755 are part of the same statutory scheme, but it
implies that the Myers Court somehow abrogated the
foregoing passages from Riedel by noting “that the au-
thority of these statutes are not interchangeable.”
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Majority Op. at 16 n.6 (citing Myers, 164 A.3d at 670
n.14). I differ with that assessment. Footnote fourteen
in Myers was prompted by the Commonwealth’s asser-
tion that an unconscious driver has no right to refuse
a blood test under Section 1547, which hung upon a
statement in Riedel that the Court “w[ould] not refor-
mulate the law to grant an unconscious driver or
driver whose blood was removed for medical purposes
the right to refuse to consent to blood testing.” Riedel,
651 A.2d at 142. The footnote went on to distinguish
Myers’ case from Riedel’s, and in so doing laid bare the
Commonwealth’s “selective reliance upon [that] decon-
textualized sentence.” Myers, 164 A.3d at 670 n.14.

Notably, Myers sought to vindicate his statutory
right of refusal under Section 1547(b)(1) because, alt-
hough unconscious, he was under arrest when his
blood was drawn by hospital personnel, his blood was
not drawn for medical purposes, and he believed it
would not have been drawn at all but for investigators’
intercession. Riedel, by contrast, was neither uncon-
scious nor under arrest when his blood was drawn, and
his blood was taken and tested by the hospital for med-
ical purposes before investigators submitted their re-
quest for the test results. The Court rejected Riedel’s
claim that the statutory right of refusal in Section
1547 should apply to blood draws taken for medical
purposes or under Section 3755, reasoning that Riedel
wasn’t under arrest. While the Court just as easily
could have reached the same result on statutory con-
struction grounds given that Section 3755 does not
contain a right-to-refuse component, in Myers we
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found Riedel’s holding to be “entirely consistent with”
Section 1547(b)(1)’s plain language, as “the critical
fact” under that provision “is not whether the motorist
is conscious, but whether the motorist is under arrest.”
Id. Because Myers was denied an opportunity to refuse
blood testing while under arrest, albeit in an uncon-
scious state, the Commonwealth’s resort to Riedel was
misplaced.

Significantly, the constitutionality of Section 3755
was not before us in Myers, and our brief discussion of
its mechanics vis-a-vis Section 1547, whose construc-
tion was directly under consideration, in no way re-
solved the present dispute. At issue here is whether the
same facts that give law enforcement agents probable
cause to believe that a suspect has driven under the
influence of drugs or alcohol, thus enabling them to
seek a blood draw under the latter provision, also au-
thorize investigators to request that hospital person-
nel transfer blood samples for testing under the
former, regardless of the samples’ provenance. Riedel
and Shaw make clear that facts giving rise to probable
cause under Section 1547 suffice without more under
Section 3755. In that sense, the probable cause deter-
mination is interchangeable, and such a showing by
investigators is a prerequisite common to both provi-
sions, which present alternative pathways for obtain-
ing blood test results. Myers did not upset that
understanding.

The Majority also makes hay of the bare fact that
“Sergeant Farren’s testimony made no mention of Sec-
tion 3755,” and infers from that omission an intent to
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seek Jones-Williams’ actual consent for a blood draw.
Majority Op. at 16. In drawing that inference, the Ma-
jority neglects the fact that Sergeant Farren’s supervi-
sor explicitly testified that he sent Sergeant Farren to
the hospital to obtain a legal blood draw in accordance
with that very provision:

Commonwealth: In terms of obtaining a
search warrant in this
particular matter, when
you said that you were
proceeding to request a le-
gal blood draw was ob-
tained [sic], what was the
theory behind requesting
that blood under a legal
blood draw theory?

Sergeant Lutz: I believe the vehicle code
allows you to have a legal
blood drawn [sic]. I believe
it’s underneath 3755. I'm
not quite sure. But it al-
lows the Commonwealth
to, if they have probable
cause, to have a legal
blood drawn [sic].

Commonwealth: And was that specifically
the section you were pro-
ceeding under?

Sergeant Lutz: That was the section that
I was using for Officer
Farren to have legal blood
drawn.
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Commonwealth: And you never pursued
any other theories such as
a search warrant; correct?

Sergeant Lutz: I did apply for a search
warrant after the fact for
medical records.

N.T., Suppression Hearing, 12/21/2015, at 84. This line
of testimony undermines the foundation upon which
the Majority elects not to address the critical question
of which we granted review. The Majority deems this
portion of Sergeant Lutz’s testimony a “subjective as-
sessment” that “alone does not establish compliance
with” Section 3755 in the face of “an objective analysis”
that the record is silent as to York Hospital’s rationale
for drawing Jones-Williams’ blood. Majority Op. at 16-
17. But as noted above, the effect of investigators’ prob-
able cause determinations upon their authority to
obtain blood test results under either statutory provi-
sion is the same, never mind why they were drawn.
And here the evidence objectively establishes that
investigators had probable cause to believe Jones-
Williams had driven under the influence of marijuana
when Sergeant Farren requested that the blood sam-
ples be transferred for testing.

Additionally, in likening this case to Shaw, the
Majority misapprehends the relevant portion of that
Court’s analysis, suggesting that Section 3755 was “in-
applicable” in Shaw because the blood sample was not
taken pursuant to the dictates of that provision. Id. at
17. But Shaw makes clear that the statute was inap-
plicable because the hospital already had tested the
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blood for independent medical purposes. See Shaw, 770
A.2d at 299 (“[As Shaw’s] BAC test was not conducted
pursuant to Section 3755(a), the release of the result of
the BAC test at the request of Trooper Hershey was
not authorized by Section 3755(a), nor is there any
other statutory basis for releasing the result.”) (em-
phases added). In the absence of an alternative “statu-
tory basis” for obtaining the test results without a
warrant, “the release of the result of [Shaw’s] BAC test
... to Trooper Hershey without a warrant and in the
absence of exigent circumstances, violated Article I,
Section 8 of the Pennsylvania Constitution.” Id. at 299.

In light of these pronouncements, I reiterate that
whether York Hospital drew Jones-Williams’ blood for
“independent medical purposes” or in adherence to
“the abstract requirement that ‘probable cause exists
to believe’” that he violated the DUI laws, id. at 298,
is irrelevant as far as Section 3755 is concerned.!?
The presence or absence of the hospital’s reasons for

10 The Shaw Court shrewdly observed that “Section 3755(a)
is, to say the least, inartfully drafted. For some vague and curious
reason, the legislature has required a probable cause determina-
tion without specifying who is to make such determination, or
how such an abstract requirement is to be met.” Shaw, 770 A.2d
at 298 n.3. While the statute is clear that “[t]est results shall be
released upon request of . . . government officials or agencies,” it
doesn’t expressly authorize law enforcement to request anything
else. 75 Pa.C.S. § 3755(a). To the extent Section 3755 provides any
basis for law enforcement agents to direct hospital personnel to
“promptly” draw a person’s blood and timely transmit it for test-
ing, those powers are not clearly delineated in the statute, but
instead have been inferred by the courts. See Shaw, 770 A.2d at
298 n.3 (outlining alternative means by which Section 3755(a)
might be satisfied).
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drawing his blood on this record is of no moment. What
matters is that, after drawing and preserving the blood
samples, the hospital did not transfer them for testing
until Sergeant Farren went to the hospital’s laboratory,
requested that Jones-Williams’ blood be tested for
criminal investigative purposes, and completed the re-
quired paperwork to effectuate the samples’ transfer
to an accredited lab. See N.T., Suppression Hearing,
12/21/2015, at 59 (“I actually responded up to the la-
boratory and filled out the proper form for the NMS
Labs and made the request there because the blood
was already drawn.”).

Moreover, it is immaterial that the standard form
that Sergeant Farren submitted included the pre-
typed statement, “I am requesting this test in accord-
ance with 75 Pa.C.S.A. § 1547,” NMS Labs Analysis
Requisition and Property Receipt / Chain of Custody,
7/5/2014 (Commonwealth’s Suppression Hearing Ex.
1), which apparently is a requirement that the lab
itself mandates. See N.T., Suppression Hearing,
12/21/2015, at 60 (“Q. In terms of doing this, filling out
those forms, does the lab reporting also require you as
part of their paperwork to go ahead and specifically ex-
press to them that you are requesting this pursuant to
a police investigation? A. Correct.”). Notwithstanding
whatever extraneous declarations the lab may have
added to the standard form, per Shaw, all that Section
3755 evidently required of Sergeant Farren when he
submitted his request for a toxicology analysis of the
preserved blood sample was that he possess probable
cause to believe that Jones-Williams had violated the
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DUI law. See Shaw, 770 A.2d at 298 n.3; n. 10, supra.
The record inarguably supports that probable cause
determination.

For that reason, I agree with the Superior Court’s
conclusion that the Commonwealth complied with
Section 3755 regardless of whether the hospital had
extracted Jones-Williams’ blood without being asked
to do so by law enforcement. Commonwealth v. Jones-
Williams, 237 A.3d 528, 536 n.13 (Pa. Super. 2020) (cit-
ing Commonuwealth v. Seibert, 799 A.2d 54, 64 (Pa. Su-
per. 2002) (explaining that an “officer is entitled to the
release of [chemical] test results” if he “determines
there is probable cause to believe a person operated a
motor vehicle under the influence ... and requests
that hospital personnel withdraw blood” even though
“medical staff previously drew the blood and a request
by the police . . . came after the blood was drawn”)); see
also Commonwealth v. Hipp, 551 A.2d 1086, 1091 (Pa.
Super. 1988) (en banc) (holding that a police officer had
probable cause under Section 1547(a) to request a
blood draw, and that hospital personnel complied with
Section 3755(a) when they volunteered the results of a
blood test that had been performed for medical pur-
poses); accord Commonuwealth v. Barton, 690 A.2d 293,
298 (Pa. Super. 1997).

B.

With all of these considerations in mind, it is plain
to me from this record that the investigators complied
with the bare requirements of Section 3755, and that
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the Commonwealth has, at all stages of this case, pro-
ceeded under the belief that the Vehicle Code’s bipar-
tite implied-consent scheme provides an independent
basis for excusing the investigators’ failure to obtain a
search warrant for the results of Jones-Williams’ blood
test, separate and apart from any claim of exigency.

That the “the trial court only provided a post hoc
assessment of Section 3755 in its Rule 1925(a) opinion,
long after the suppression motion had been denied,”
Majority Op. at 17, is another irrelevancy that the Ma-
jority offers up to avoid addressing the statute’s consti-
tutionality. The Commonwealth invoked both implied
consent and exigency as alternative grounds for de-
feating Jones-Williams’ suppression motion. The trial
court chose to address only the latter. I would not fault
that court for taking that approach in the interest of
judicial economy and to avoid the thornier constitu-
tional question—though, as the court candidly admit-
ted later, it erroneously excused the warrantless
seizure on exigency grounds (a concession with which
this Court agrees today), so its self-restraint was for
naught. Nor would I punish the Commonwealth for the
trial court’s miscalculation by declining to address the
merits of its other preserved claim at this stage.

For the sake of completeness, I note the following
relevant events. Jones-Williams challenged the consti-
tutionality of Section 1547 and Section 3755, both fa-
cially and as-applied, in his pre-trial suppression
motion. Omnibus Pre-Trial Motion, 10/26/2015, { 25-
54; Brief in Support of Omnibus Pre-Trial Motion,
1/29/2016, at 29-39. The Commonwealth defended the
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constitutionality of that scheme from both avenues of
attack. Commonwealth’s Mem. of Law in Opposition to
Defendant’s Omnibus Pretrial Motion, 1/29/2016, at
24-27. Jones-Williams then supplemented his chal-
lenge to the statutes’ constitutionality with more than
twenty pages of additional argument. Supp. Br. in
Support of Omnibus Pre-Trial Motion, 2/29/2016, at
1-21. The Commonwealth responded in kind. Com-
monwealth’s Supp. Mem. of Law in Opposition to De-
fendant’s Omnibus Pretrial Motion, 4/20/2016. In its
opinion rejecting Jones-Williams’ suppression motion,
the trial court summarized the preserved constitu-
tional challenges to the implied-consent scheme, but
only addressed the merits of the exigency issue. Opin-
ion, Bortner, J., 4/27/2016, at 7-11.

Following his conviction, Jones-Williams sought
post-sentence relief, which was denied. He then ap-
pealed and filed a Rule 1925(b) statement reiterating
his facial and as-applied constitutional challenges to
Section 3755, among other claims. Statement of
Matters Complained of on Appeal in Accordance with
Pa.R.A.P. 1925(b), 10/5/2017, at ] 5.1-5.2. He supple-
mented that filing the next day to bring to the court’s
attention our per curiam Order in Commonwealth v.
March, 172 A.3d 582 (Pa. 2017), issued just three days
earlier, in which we vacated a published Superior
Court decision rejecting a constitutional challenge to
Section 1547 and remanded for reconsideration in light
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of Myers.' Supp. to Rule 1925(b) Statement, 10/6/2017.
In its Rule 1925(a) opinion, the trial court conceded
that it had erred in finding exigent circumstances and
it asked the Superior Court to vacate Jones-Williams’
homicide-by-vehicle-while-DUI conviction while af-
firming the remainder of his judgment of sentence.
Opinion, Bortner, J., 4/13/2018, at 12-13. As for the
constitutional challenge to Section 3755, the court
once again summarized but failed to resolve the pre-
served facial challenge on its merits, id. at 13-17; how-
ever, it rejected Jones-Williams’ as-applied challenge,
concluding that the Commonwealth met its burden of
proving that Sergeant Farren had probable cause to
request the blood draw “and that York Hospital oper-
ated under a perceived duty of § 3755.” Id. at 20. The
Superior Court agreed with the trial court that exi-
gency was lacking and that the Commonwealth had
complied with its statutory obligations in obtaining
Jones-Williams’ blood test results. Jones-Williams, 237
A.3d at 536-37, 544- 46. The panel then reached the
preserved issue that Jones-Williams had pursued in
vain in the trial court and found Section 3755 facially
unconstitutional. Id. at 542.

The Majority concludes that the Superior Court’s
exigency analysis was enough to resolve the case and
that it never should have reached the constitutional
issue. Majority Op. at 17. The Majority is wrong. Be-
cause the Commonwealth possessed probable cause to

1 The Superior Court was unable to reconsider that issue on
remand in March because the Commonwealth ultimately with-
drew its appeal of the suppression court’s grant of relief.
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believe that Jones-Williams had driven under the in-
fluence of marijuana when Sergeant Farren requested
his blood test results pursuant to Section 3755, both
parties were, are, and always have been entitled to a
merits resolution of Section 3755’s facial constitution-
ality. That issue has been preserved and briefed at
every stage of this case going back to Jones-Williams’
October 26, 2015 omnibus pretrial motion. Exigency
and consent are constitutionally distinct exceptions to
the warrant requirement. The resolution of one does
not ipso facto resolve the other. Likewise, the trial
court’s resolution of the as-applied challenge in the
Commonwealth’s favor did not also resolve the facial
challenge. If the meticulous procedural survey pre-
sented above isn’t enough to demonstrate that the
constitutionality of Section 3755 is a live issue, I
frankly don’t know what would be. But if the Majority
is unwilling to reach that purely legal question without
some initial consideration by the trial court, then, at
the very least, the Commonwealth deserves the op-
portunity to make its case to that court that Jones-
Williams’ homicide-by-vehicle-while-DUI conviction
need not be vacated because consent constitutionally
can be implied by statute and was in this case. After
all, were it not for the trial court’s confessed error and
repeated sidestepping of the preserved facial constitu-
tional question, we may have avoided this impasse
altogether.

Because the constitutionality of these procedures
is squarely before us, I would resolve that question now
in unmistakable terms: For all the reasons expressed
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by the Myers plurality, statutorily implied consent can-
not serve as an independent exception to the warrant
requirement, and any criminal statutory scheme pur-
porting to authorize searches or seizures upon that ba-
sis runs afoul of both state and federal constitutional
protections. See Myers, 164 A.3d at 1172-81.

To be sure, neither this Court nor the United
States Supreme Court ever has held that statutorily
implied consent justifies a warrantless search or sei-
zure that otherwise would violate the United States or
Pennsylvania Constitutions. Although the Supreme
Court in Birchfield v. North Dakota, 579 U.S. 438
(2016), noted that its “prior opinions have referred ap-
provingly to the general concept of implied-consent
laws that impose civil penalties and evidentiary conse-
quences on motorists who refuse to comply”—and ad-
monished that nothing it said in that case “should be
read to cast doubt on them,” id. at 476-77 (citations
omitted; emphasis added)—the Court cautioned that
“[t]here must be a limit to the consequences to which
motorists may be deemed to have consented by virtue
of a decision to drive on public roads.” Id. at 477.
Among the things that exceed those limits are “a
State[’s] . . . insist[ence] upon an intrusive blood test,”
and the “impos[ition] of criminal penalties on the re-
fusal to submit to such a test.” Id.; see also Bell, 211
A.3d at 792 (Wecht, J., dissenting) (“[E]very time that
the Birchfield Court spoke of ‘implied consent,” it re-
ferred to these statutory consequences of refusal, not to
an exception to the Fourth Amendment’s warrant re-
quirement. In this regard, statutorily implied consent
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provisions should be regarded as mandates that a mo-
torist cooperate with a valid search, not as mecha-
nisms to allow circumvention of the requirements of
the Fourth Amendment.”) (emphasis in original).

Perhaps signaling its growing discomfort with
more expansive notions of implied consent than those
referred to favorably in Birchfield, the Mitchell plural-
ity intimated that there is less to the Court’s past ref-
erences of approval regarding “the general concept of
implied-consent laws” than meets the eye. See Mitchell,
139 S.Ct. at 2552 (plurality) (quoting Birchfield, 579
U.S. at 476). It explained that the Court’s previous “de-
cisions have not rested on the idea that these [implied-
consent] laws do what their popular name might seem
to suggest—that is, create actual consent to all the
searches they authorize.” Id. at 2551 (emphasis
added). Rather, those decisions were based upon “the
precedent regarding the specific constitutional claims
in each case, while keeping in mind the wider regula-
tory scheme developed over the years to combat drunk
driving. That scheme is centered on legally specified
BAC limits for drivers—limits enforced by the BAC
tests promoted by implied-consent laws.” Id.

The Mitchell plurality then went out of its way to
avoid discussing the question that it had accepted for
review, namely, whether a provision of Wisconsin’s DUI
law that expressly “deemed” unconscious motorists to
have consented to warrantless blood testing complied
with the requirements of the Fourth Amendment. In-
stead, in resolving the case, the plurality focused ex-
clusively upon exigent circumstances, even though
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Wisconsin prosecutors hadn’t relied upon that excep-
tion, the state courts hadn’t addressed it, and the par-
ties hadn’t briefed its applicability before the Court.
See Mitchell, 139 S.Ct. at 2551 (Gorsuch, J., dissenting)
(“We took this case to decide whether Wisconsin driv-
ers impliedly consent to blood and alcohol tests thanks
to a state statute. That law says that anyone driving in
Wisconsin agrees—by the very act of driving—to test-
ing under certain circumstances. But the Court today
declines to answer the question presented. Instead, it
upholds Wisconsin’s law on an entirely different
ground—citing the exigent circumstances doctrine,”
which “neither the parties nor the courts below dis-
cussed.”). As far as implied consent’s continuing viabil-
ity is concerned, I find the Mitchell plurality’s bait-and-
switch in this regard to be telling.

Oddly enough, the Commonwealth suggests here
that Mitchell actually supports the constitutionality of
Section 3755 “as an implied-consent statute that codi-
fies the exigent circumstances test.” Commonwealth’s
Br. at 44; see also id. at 46 (“Section 3755(a) is ‘codified
exigency and as such is facially constitutional.”). The
Wisconsin Supreme Court rejected this very argument
just last year in State v. Prado, 960 N.W.2d 869 (Wis.
2021). In that case, the Court resolved the issue that
the Mitchell Court had ducked, holding that the Wis-
consin DUI statute’s “incapacitated driver provision
cannot be constitutionally enforced under any circum-
stance and is unconstitutional beyond a reasonable
doubt.” Id. at 878. Addressing the unstable legal
foundation upon which the statute’s implied-consent
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provision stood, the Prado Court offered a compelling
rationale equally applicable to our present circum-
stances. It reasoned:

The State’s essential argument in this case
boils down to an assertion that the incapaci-
tated driver provision is constitutional be-
cause exigent circumstances may have been
present. This argument conflates the consent
and exigent circumstances exceptions to the
warrant requirement. The incapacitated
driver provision of the implied consent statute
is not focused on exigent circumstances. As
the moniker “implied consent” connotes, the
statute addresses consent, which is an excep-
tion to the warrant requirement separate and
apart from exigent circumstances.

Thus, the determination of whether there
were exigent circumstances does not involve
any application of the incapacitated driver
provision. In other words, if the State relies on
exigent circumstances to justify a search, it is
not relying on the statute. Searches of uncon-
scious drivers may almost always be permis-
sible as the State contends, but then they are
almost always permissible under the exigent
circumstances exception to the warrant re-
quirement pursuant to the Mitchell plurality,
not under the statute.

In the context of warrantless blood draws,
consent “deemed” by statute is not the same
as actual consent, and in the case of an inca-
pacitated driver the former is incompatible
with the Fourth Amendment. Generally, in
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determining whether constitutionally suffi-
cient consent is present, a court will review
whether consent was given in fact by words,
gestures, or conduct. This inquiry is funda-
mentally at odds with the concept of “deemed”
consent in the case of an incapacitated driver
because an unconscious person can exhibit no
words, gestures, or conduct to manifest con-
sent.

Under the incapacitated driver provision, we
ask “whether the driver drove his car” and
nothing more. The statute thus reduces a mul-
tifaceted constitutional inquiry to a single
question in a manner inconsistent with this
court’s precedent regarding what is constitu-
tionally required to establish consent.

The constitution requires actual consent, not
“deemed” consent. Indeed, consent for pur-
poses of a Fourth Amendment search must be
“unequivocal and specific.” Consent that is
“deemed” by the legislature through the inca-
pacitated driver provision is neither of these
things. It cannot be unequivocal because an
incapacitated person can evince no words,
gestures, or conduct to demonstrate such an
intent, and it is generalized, not specific.

Further, a person has a constitutional right to
refuse a search absent a warrant or an appli-
cable exception to the warrant requirement.
The incapacitated driver provision does not
even afford a driver the opportunity to exer-
cise the right to refuse such a search. Under
the statute, the constitutional right to refuse
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a warrantless search is transformed into
simply a matter of legislative grace. Such a
transformation is incompatible with the
Fourth Amendment.

Id. at 879-80 (citations, footnote, and paragraph desig-
nations omitted). Added to the bevy of decisions from
other state courts of last resort cited by the Myers plu-
rality, implied consent’s prospects as an independent
exception to the warrant requirement simply are un-
tenable.

As the Prado Court cogently explained, “[a] statu-
tory per se exception is antithetical to the case by case
determination McNeely mandates.” Id. at 880. Consent
and exigency are two distinct exceptions to the war-
rant requirement, and there is no authority for the
proposition that Pennsylvania’s implied-consent stat-
utory scheme codified the exigent circumstances excep-
tion. If the Commonwealth wishes to rely upon the
statute to justify its warrantless seizure of Jones-
Williams’ blood-test results, then it is relying upon con-
sent, not exigency. Nor is it relevant, as the Common-
wealth suggests in contrasting this case with Myers,
that Jones-Williams wasn’t formally under arrest
when his blood was drawn. Commonwealth’s Br. at 47.
It cannot be the case that police officers can do an end-
run around the statutory right-of-refusal simply by de-
clining to arrest a suspect before asking hospital staff
to draw and test his blood, and then attempt to justify
the warrantless seizure and search on the grounds
that the suspect was not under arrest at the time his
blood was drawn and tested. In grasping at whatever
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argument it can in hopes of saving the statute, the
Commonwealth protests too much.

That said, Myers did not go as far as the Defender
Association amici suggest it did either. See Phila. De-
fender Assoc. & Pa. Assoc. of Criminal Defense Law-
yers’ Br. as Amici Curiae at 19 (asserting that “Myers
correctly decided the constitutional issue, rejecting an
implied consent statute as a basis for sustaining a war-
rantless search”). It is true that five Justices in Myers
agreed that Section 1547 was unconstitutional, but the
two camps relied upon very different rationales. While
the plurality would have held that the statute’s im-
plied-consent provision did not constitute an independ-
ent exception to the warrant requirement and, in the
absence of such an exception, that the warrantless
blood-draw performed upon Myers without his actual
consent was unconstitutional, Chief Justice Saylor and
then-Justice, now Chief Justice, Baer found the statute
facially unconstitutional because the “consent” that it
“implied” was predicated upon enhanced penalties for
refusal, which Birchfield expressly prohibited. See Bell,
211 A.3d at 773 (acknowledging that a majority of the
Mpyers Court “also held, albeit without complete agree-
ment as to reasoning, that a warrantless blood draw
from an unconscious DUI suspect violates the Fourth
Amendment”) (citing Myers, 164 A.3d at 1173-82
(plurality); id. at 1183-84 (Saylor, C.dJ., concurring)).

Unlike Section 1547, however, Section 3755 nei-
ther expressly contemplates a right to refuse a blood
draw or a toxicology test, nor does it contain a pen-
alty enhancement. Nor does it merely authorize
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warrantless blood draws, as Section 1547 does. Rather,
Section 3755 mandates that an “emergency room phy-
sician or his designee shall promptly take blood sam-
ples ... and transmit them ... for testing” in every
case where “the person who drove, operated or was in
actual physical control of the movement of any” motor
vehicle involved in an accident presents in the emer-
gency room for medical treatment for injuries resulting
from that accident—so long as “probable cause exists
to believe” that Pennsylvania’s DUI laws were vio-
lated. 75 Pa.C.S. § 3755(a) (emphasis added). In put-
ting the onus on hospital personnel to draw a DUI
suspect’s blood, transfer it for testing, and release the
test results to law enforcement upon request—no mat-
ter the circumstances and without regard to even a
conscious patient’s objections—Section 3755 is a differ-
ent beast entirely.

Among the statute’s other problematic features—
and notwithstanding the Shaw Court’s supposition on
this point, see Shaw, 770 A.2d at 298 n.3; n. 10, supra—
it is not clear who is responsible for making the proba-
ble cause determination that triggers the hospital’s
obligations under the statute. Nor is there any mecha-
nism for an independent assessment of that determi-
nation by a neutral and detached magistrate, as there
would be if a warrant had been sought. Additionally,
the statute fails meaningfully to cabin the authority of
“emergency room physician|[s] or [their] designee[s]” to
subject an individual to a warrantless blood draw
against his will—whether or not at the direction of law
enforcement—or to disclose the results of a blood test
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to “governmental officials or agencies” who lack a war-
rant for the same. 75 Pa.C.S. § 3755(a). As far as I am
aware, medical and nursing schools generally do not
instruct their students on the finer points of search-
and-seizure law.

Nonetheless, given Section 3755’s “abstract” prob-
able-cause trigger, if the requisite cause “exists to be-
lieve” a DUI offense “was involved,” someone in that
emergency room must “promptly” subject any driver
who requires emergency medical treatment as a result
of a motor vehicle accident to a blood draw and submit
that blood sample to the Department of Health or a
Department-approved clinical lab for chemical testing,
even if such a test is not medically necessary. Id. And
if the person(s) who drove the vehicle(s) involved in the
accident “cannot be determined,” then “all injured oc-
cupants who were capable of” driving must be tested,
id., effectively extending the Vehicle Code’s implied-
consent regime to unwitting passengers as well as
drivers. While the extent to which emergency room
personnel across the Commonwealth are undertaking
these sorts of probable cause determinations of their
own volition remains unclear, the sheer breadth of the
statute’s potential reach is staggering. As the late Jus-
tice Scalia might have quipped, “I doubt that the proud
men who wrote the charter of our liberties would have
been so eager to open their” veins “for royal inspec-
tion.” Maryland v. King, 569 U.S. 435, 482 (2013)
(Scalia, J., dissenting).

But Section 3755’s breathtaking novelty should
make no difference in how this Court ultimately
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resolves the question of its constitutionality. As noted
above, this Court has made clear that Section 3755 and
Section 1547 operate hand in glove. In other words,
with regard to the statutory scheme’s implied-consent
function, as goes one provision, so goes the other. Be-
cause neither provision requires actual, knowing, and
voluntary consent before law enforcement agents may
obtain a blood draw or chemical test results, any blood
sample drawn, tested, or released to agents of law en-
forcement at their request and without a warrant un-
der the statutes’ auspices is patently unreasonable. As
such, each of these statutes is unconstitutional on its
face. See Myers, 164 A.3d at 1180 (plurality) (“Like any
other search premised upon the subject’s consent, a
chemical test conducted under the implied consent
statute is exempt from the warrant requirement only
if consent is given voluntarily under the totality of the
circumstances.”).

Pennsylvanians have a reasonable expectation of
privacy in their medical records, one that protects
those records from warrantless governmental inspec-
tion. That right is safeguarded not only by the Fourth
Amendment to the United States Constitution but also
by Article I, Section 8 of the Pennsylvania Constitu-
tion. Riedel, 651 A.2d at 138; Shaw, 770 A.2d at 299. To
be considered reasonable, any search or seizure of
those records must be supported by probable cause and
either accompanied by a warrant or the circumstances
must be such that the search falls within an exception
to the warrant requirement. Bell, 211 A.3d at 769-70.
One such exception is proof that the individual whose
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person or property is to be searched or seized by law
enforcement voluntarily has acceded to those requests.
Section 3755 is part and parcel of a statutory scheme
that deems drivers to have consented to both chemical
testing and the disclosure of test results to law enforce-
ment simply by virtue of having driven on the Com-
monwealth’s roads. But statutorily “implied consent”
contravenes the time-honored constitutional princi-
ples that protect individual liberty by ensuring any
waiver of one’s rights is done knowingly and voluntar-
ily. It therefore cannot serve as an independent excep-
tion to state or federal constitutional commands.
Rather than address Section 3755’s apparent deficien-
cies head-on, the Majority kicks the proverbial can a
little further down the road by opting instead to vacate
the Superior Court’s holding, which turned upon the
views expressed by the Myers plurality. Because I
would reach the principal constitutional question be-
fore us and resolve it once and for all by affirming the
lower court’s eminently correct determination, I re-
spectfully dissent.

Justice Donohue and Justice Dougherty join this
concurring and dissenting opinion.
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Appellant, Akim Sharif Jones-Williams, appeals
from the judgment of sentence entered on April 5,
2017, as made final by the denial of his post-sentence
motion on September 11, 2017, following his jury and
bench trial convictions for various crimes arising from
a motor vehicle accident. After careful review, we va-
cate Appellant’s judgment of sentence, reverse the or-
der denying suppression, and remand for a new trial.

The facts and procedural history of this case are
as follows. On July 5, 2014, Appellant was driving a red
2014 Mitsubishi Outlander accompanied by his fiancé,
Cori Sisti, and their daughter, S.J. At approximately
4:42 p.m., Appellant’s vehicle collided with a train at
Slonnekers Landing, near the 1100 block of Cly Road,
York Haven, Pennsylvania.
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Officer Michael Briar and two paramedics, Leslie
Garner and Lisa Gottschall, were first to arrive at the
scene. Upon arrival, they found Appellant outside of
the vehicle, but Sisti and S.d. still inside. Garner and
Gottschall immediately began treating Appellant, while
Officer Briar attempted to assist Sisti and S.J. Ulti-
mately, emergency personnel declared Sisti dead at the
scene, but transported Appellant and S.J. to the hospi-
tal for medical treatment.! Subsequently, various indi-
viduals informed the officer in charge, Lieutenant
Steven Lutz, that they detected an odor of burnt mari-
juana emanating from Appellant. Therefore, at approx-
imately 6:00 p.m., Lieutenant Lutz directed Sergeant
Keith Farren to go to the hospital to interview Appel-
lant and obtain a blood sample.

When Sergeant Farren arrived at York Hospital,
he discovered Appellant lying in a hospital bed, re-
strained, and fading in and out of consciousness. As
such, Sergeant Farren could not interview Appellant or
request that he consent to a blood draw. Later, however,
Sergeant Farren learned that hospital personnel drew
Appellant’s blood at 5:56 p.m., before his arrival.? This
prompted Sergeant Farren to request that the hospi-
tal’s laboratory transfer Appellant’s blood sample to
National Medical Services (“NMS”) laboratory for test-
ing to determine the presence of alcohol or controlled

1 S.J. survived the injuries she sustained in the accident.

2 The record does not establish why hospital personnel col-
lected a blood sample from Appellant. It is clear, however, that
hospital personnel performed the blood draw before receiving a
request from Sergeant Farren.
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substances. Sergeant Farren filled out the requisite
forms at 7:30 p.m. He did not obtain a warrant prior to
submitting the request to test Appellant’s blood sam-
ple. The hospital laboratory transferred Appellant’s
blood sample on July 8, 2014 (three days after the col-
lision) and NMS laboratory issued its toxicology report
analyzing Appellant’s blood sample on July 15, 2014.
The results revealed that Appellant’s blood contained
Delta-9 THC, the active ingredient in marijuana, at a
concentration of 1.8 ng/ml and Delta-9 Carboxy THC,
a marijuana metabolite, at 15 ng/ml.

Thereafter, on June 9, 2015, the Commonwealth
filed a bill of information against Appellant. Specifi-
cally, the Commonwealth charged Appellant with one
count each of the following offenses: homicide by vehi-
cle while driving under the influence (“DUI”); homi-
cide by vehicle; endangering the welfare of a child
(“EWOC”); recklessly endangering another person
(“REAP”); DUI: controlled substance — schedule I;
DUI: controlled substance — schedule I, II, or III; DUI:
general impairment; careless driving; careless driving
— unintentional death; aggravated assault while DUIj;
and aggravated assault by vehicle. Bill of Information,
6/9/15, at *1-3 (un-paginated).

On October 26, 2015, Appellant filed an omnibus
pre-trial motion. In his motion, Appellant moved to
suppress the blood test results obtained by police.
Appellant’s Omnibus Pre-Trial Motion, 10/26/15, at
*1-14 (un-paginated). Appellant argued that the po-
lice violated his constitutional rights by requesting to
test his blood sample without a warrant. Id. at *9-14
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(un-paginated); see also Appellant’s Brief in Support
of Omnibus Pre-Trial Motion, 1/29/16, at 29-39. Appel-
lant also asserted that, notwithstanding the statutory
provisions set forth at 75 Pa.C.S.A. § 3755(a) (Reports
by Emergency Room Personnel), if the police “can ob-
tain a warrant . . . without affecting the efficacy of the
investigation,” the Fourth Amendment of the United
States’ Constitution and Article I, Section 8 of Pennsyl-
vania’s Constitution require them to do so. Appellant’s
Omnibus Pre-Trial Motion, 10/26/15, at *11 (un-pagi-
nated).

The trial court held a suppression hearing on De-
cember 21, 2015, and subsequently denied Appellant’s
motion to suppress on April 27, 2016. Trial Court Or-
der, 4/27/16, at 1. In doing so, the trial court held that
Appellant’s blood test results were admissible because
exigent circumstances existed and, as such, the war-
rantless search did not violate Appellant’s constitu-
tional rights. Trial Court Opinion, 4/27/16, at 7-11.

Appellant’s jury trial commenced January 9, 2017.
The Commonwealth admitted at trial the report doc-
umenting the presence of Delta-9 THC and Delta-9
Carboxy THC in Appellant’s bloodstream. N.T. Trial,
1/10/17, at 261. On January 13, 2017, Appellant was
found guilty of homicide by vehicle while DUI,? homicide
by vehicle,* EWOC,>* REAP,* DUI: controlled substance

3 75 Pa.C.S.A. § 3735(a).

* 75 Pa.C.S.A. § 3732(a).

® 18 Pa.C.S.A. § 4304(a)(1).
6 18 Pa.C.S.A. § 2705.
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— schedule 1,7 DUI: controlled substance — metabolite,?
aggravated assault while DUI,? aggravated assault by
vehicle,!® and careless driving.!! On April 5, 2017, the
trial court sentenced Appellant to four to eight years’
imprisonment followed by 12 months’ probation.

“On April 17,2017, Appellant filed a post-sentence
motion alleging that the trial court erred in denying
suppression of Appellant’s blood test results and that
the trial court erred in finding that the weight of the
evidence was met in [five] of the [nine] counts. [Through
oversight, the trial court] granted the motion on May
10, 2017. On May 19, 2017, the trial court vacated its
[May 10, 2017] order [] and ordered the parties to
schedule a hearing [on] the post-sentence motion.
[Thereafter, t]lhe trial court allowed Appellant to file a
supplemental post-sentence motion on June 21, 2017/,
and] held a hearing on the post-sentence motion on
July 25, 2017. The trial court then denied [Appellant’s]
post-sentence motion [by] operation of [] law on Sep-
tember 11, 2017.” Trial Court Opinion, 4/13/18, at 3.

On September 14, 2017, Appellant filed a notice of
appeal to this Court. Appellant’s Notice of Appeal,
9/14/17, at 1-2. On October 5, 2017, the trial court en-
tered an order directing Appellant to file a concise state-
ment of matters complained of on appeal pursuant to

" 75 Pa.C.S.A. § 3802(d)(1)().
8 75 Pa.C.S.A. § 3802(d)(1)(iii).
® 75 Pa.C.S.A. § 3735.1(a).
1075 Pa.C.S.A. § 3732.1(a).
1175 Pa.C.S.A. § 3714(a).
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Pa.R.A.P. 1925(b)(1). Trial Court Order, 10/5/17, at 1.
Appellant timely complied.

The trial court issued an opinion pursuant to
Pa.R.A.P. 1925(a) on April 13, 2018. Trial Court Opin-
ion, 4/13/18, at 1-32. In its Rule 1925(a) opinion, the
trial court stated that it incorrectly determined that
exigent circumstances existed to permit the warrant-
less search. Id. at 12. In view of its error, the trial court
asked this Court to “suppress Appellant’s blood test re-
sults” and “affirm [Appellant’s convictions for EWOC
and REAP] based upon the circumstantial evidence.”
Id. at 32.

On appeal, Appellant raises the following issues
for our review:!?

I. [Did the trial court err in denying Appellant’s
motion to suppress when the Commonwealth
failed to comply with 75 Pa.C.S.A. § 3755(a) of
the Motor Vehicle Code?]

II. [If the Commonwealth did comply with Sec-
tion 3755(a)’s requirements, did the trial court
still err in denying Appellant’s motion to sup-
press because statutory compliance is insuffi-
cient to overcome the warrant requirement of
the Fourth Amendment of the United States
Constitution or Article I, Section 8 of the
Pennsylvania Constitution in light of the recent
decisions in Birchfield v. North Dakota,
136 S.Ct. 2160 (2016), Missouri v. McNeely,
569 U.S. 141 (2013), Commonwealth v. Myers,

12 We have altered the order of Appellant’s issues for clarity
and ease of discussion. See Appellant’s Brief at 1-2.
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164 A.3d 1162 (Pa. 2017), and Common-
wealth v. March, 172 A.3d 582 (Pa. 2017)?]

III. Did the trial court err in denying [Appellant’s]
[m]otion for [s]uppression of [e]vidence [when]
there were not exigent circumstances [and]
the police officers could have reasonably ob-
tained a search warrant before [requesting
the transfer of Appellant’s blood sample to
NMS laboratory for testing] without signifi-
cantly undermining the efficacy of the search?

IV. Did the trial court err in finding that, as a
matter of law, the Commonwealth provided
sufficient evidence to meet its burden of proof
regarding [the following convictions: homicide
by vehicle while DUI, aggravated assault by
vehicle while DUI, EWOC, and REAP?]

V. Did the trial court abuse its discretion in
denying [Appellant’s] [p]ost-[s]entence [m]otion
where the jury’s verdict [was against the
weight of the evidence for the following con-
victions: homicide by vehicle while DUI, ag-
gravated assault by vehicle while DUI, EWOC
and REAP?]

Appellant’s Brief at 1-2.

In Appellant’s first three issues, he argues that the
trial court erred in denying his motion to suppress. Ap-
pellant’s Brief at 45-58. “Once a motion to suppress ev-
idence has been filed, it is the Commonwealth’s burden
to prove, by a preponderance of the evidence, that the
challenged evidence was not obtained in violation of
the defendant’s rights.” Commonwealth v. Wallace,
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42 A.3d 1040, 1047-1048 (Pa. 2012); see also Pa.R.Crim.P.
581(H). With respect to an appeal from the denial of a
motion to suppress, this Court has declared:

An appellate court’s standard of review in ad-
dressing a challenge to a trial court’s denial
of a suppression motion is limited to deter-
mining whether the factual findings are sup-
ported by the record and whether the legal
conclusions drawn from those facts are cor-
rect. Since the prosecution prevailed in the
suppression court, we may consider only the
evidence of the prosecution and so much of the
evidence for the defense as remains un[-]con-
tradicted when read in the context of the rec-
ord as a whole. Where the record supports the
factual findings of the trial court, we are
bound by those facts and may reverse only if
the legal conclusions drawn therefrom are in
error.

Commonwealth v. Stevenson, 894 A.2d 759,
769 (Pa. Super. 2006) (citation omitted). Alt-
hough we are bound by the factual and the
credibility determinations of the trial court
which have support in the record, we review
any legal conclusions de novo. Commonwealth
v. George, 878 A.2d 881, 883 (Pa. Super. 2005),
appeal denied, [1 891 A.2d 730 (Pa. 2005).

Commonwealth v. Wells, 916 A.2d 1192, 1194-1195
(Pa. Super. 2007) (parallel citations omitted).

First, Appellant argues that the trial court erred
in denying his motion to suppress because the Com-
monwealth did not comply with the requirements of
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75 Pa.C.S.A. § 3755(a) of the Motor Vehicle Code when
Sergeant Farren requested chemical testing of Appel-
lant’s blood. Relying solely on this Court’s decision in
Commonwealth v. Shaffer, 714 A.2d 1035 (Pa. Su-
per. 1999), Appellant claims that a valid blood draw oc-
curs pursuant to Section 3755(a) only when hospital
personnel make a probable cause determination that
a driver was DUI. Here, Appellant argues that the
Commonwealth did not adhere to Section 3755(a)’s re-
quirements because it did not show that, at the time
hospital personnel drew Appellant’s blood, they “made
an independent finding of probable case” or that they
were “privy to any determinations of probable cause
made by any of the police officers.” Appellant’s Brief at
55. Thus, Appellant argues that the Commonwealth
failed to demonstrate compliance with Section 3755(a).
We disagree.

Section 3755(a) of the Motor Vehicle Code reads as
follows:

§ 3755. Reports by emergency room per-
sonnel

(a) General rule. — If, as a result of a motor
vehicle accident, the person who drove, oper-
ated or was in actual physical control of the
movement of any involved motor vehicle re-
quires medical treatment in an emergency
room of a hospital and if probable cause exists
to believe a violation of section 3802 (relating
to driving under influence of alcohol or con-
trolled substance) was involved, the emer-
gency room physician or his designee shall
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promptly take blood samples from those per-
sons and transmit them within 24 hours for
testing to the Department of Health or a clin-
ical laboratory licensed and approved by the
Department of Health and specifically desig-
nated for this purpose. This section shall be
applicable to all injured occupants who were
capable of motor vehicle operation if the oper-
ator or person in actual physical control of the
movement of the motor vehicle cannot be de-
termined. Test results shall be released upon
request of the person tested, his attorney, his
physician or governmental officials or agen-
cies.

75 Pa.C.S.A. § 3755(a). Thus, pursuant to the language
of the statute, governmental officials may obtain an
individual’s blood test results if, after a motor vehicle
accident, the driver requires emergency medical treat-
ment and there is probable cause to believe that a DUI
violation occurred.

Setting aside, for a moment, the issue of whether
statutory compliance, by itself, continues to support an
independent basis for obtaining blood test results
without a warrant and consistent with constitutional
concerns, we conclude that the Commonwealth, in this
case, proved adherence with the requirements of Sec-
tion 3755(a). In Commonwealth v. Riedel, 651 A.2d
135, 139 (Pa. 1994), the appellant was involved in a
single vehicle accident and sustained injuries. Id. at
137. Subsequently, emergency personnel arrived and
began treating the appellant in an ambulance. Id. A
Pennsylvania State Trooper later arrived and observed
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that the appellant exhibited signs of intoxication. Id.
As such, the trooper followed medical personnel to the
hospital to request a blood draw from the appellant for
chemical analysis. Id. The trooper, however, learned
that medical personnel already drew the appellant’s
blood for medical purposes and, as such, did not re-
quest a blood draw. Id. The trooper later wrote to the
hospital requesting the results of the appellant’s blood
test. Id. “Based on this information, [the] appellant
was charged with [DUI], 75 Pa.C.S.[A.] §§ 3731(a)(1)
and (a)(4), [and later] convicted in a non-jury trial.” Id.
After this Court affirmed the appellant’s judgment of
sentence, he appealed to our Supreme Court. See
Commonwealth v. Riedel, 620 A.2d 541 (Pa. Super.
1992) (unpublished memorandum).

On appeal, the appellant argued that “the police
violated his Fourth Amendment rights against unrea-
sonable searches and seizures when, in the absence of
exigent circumstances, they obtained the results of
his medical purposes blood test without a warrant.”
Riedel, supra at 137. In response, the Commonwealth
argued that the trooper properly obtained the appel-
lant’s blood test results because he complied with Section
3755(a). Id. at 139. Agreeing with the Commonwealth,
our Supreme Court in Riedel explained that the facts
established that the appellant was in a motor vehicle
accident, was transported to the hospital for emer-
gency medical treatment, and that the officer had
probable cause to believe he was DUI. Id. at 140. Ac-
cordingly, the Court concluded that, even though the
officer “chose to wait[] and obtain [the] appellant’s test
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results by mailing a request to the director of the hos-
pital’s laboratory,” he still complied with the terms of
Section 3755(a). Id.

This Court reached a similar conclusion in Com-
monwealth v. Keller, 823 A.2d 1004 (Pa. Super. 2003).
Like Riedel, Keller involved a motor vehicle accident,
emergency medical treatment, and the existence of
probable cause to believe that the appellant was DUI.
As such, an officer went to the hospital where the ap-
pellant was transported and “filled out a Toxicology Re-
quest form.” Id. at 1007. The hospital then “mailed a
report of the blood test results to the State Police.” Id.
Prior to trial, the appellant moved to suppress his
blood test results and the trial court granted suppres-
sion. Id. at 1008.

On appeal, the Commonwealth argued that the
trial court erred in suppressing the appellant’s blood
test results. Id. This Court agreed. In reaching this
conclusion, we noted that the “police officer specifically
requested that a BAC test be performed at [the hos-
pital]” and the appellant “never disputed that [the
trooper] had probable cause to believe that [he] was
[operating a motor vehicle under the influence] of alco-
hol.” Id. at 1010. As such, this Court concluded that
hospital personnel “were required to withdraw blood
from [the appellant] and release the test results” pur-
suant to Section 3755(a). Id. Accordingly, per Riedel
and Keller, the Commonwealth demonstrates compli-
ance with Section 3755(a) if, following a motor vehicle
accident, a driver seeks emergency medical treatment,
an officer has probable cause to believe that the driver
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operated his or her vehicle under the influence of alco-
hol or a controlled substance, and the officer subse-
quently requests the driver’s blood test results from
the hospital.

The facts of the instant case are nearly identical
to both Riedel and Keller. Indeed, after Appellant’s
vehicle collided with the train, emergency personnel
transported Appellant to the hospital for emergency
medical treatment, during which, the hospital ex-
tracted a sample of Appellant’s blood. Following Appel-
lant’s transport, the officers at the scene of the accident
developed probable cause to believe that Appellant
was DUI after multiple emergency personnel who re-
sponded to the accident reported to Lieutenant Lutz
that they detected an odor of marijuana about Appel-
lant’s person. Thereafter, at the request of Lieutenant
Lutz, Sergeant Farren responded to the hospital and
requested Appellant’s blood test results.!®* Based upon
the foregoing, we conclude that the Commonwealth
complied with Section 3755(a).

Appellant’s position, which asserts that there was
non-compliance with Section 3755(a) because hospital

13 The procedure followed by law enforcement personnel com-
plied with Section 3755(a) even though the hospital extracted Ap-
pellant’s blood sample prior to Sergeant Farren’s request. See
Commonwealth v. Seibert, 799 A.2d 54, 64 (Pa. Super. 2002)
(explaining that an “officer is entitled to the release of [chemical]
test results” if “an officer determines there is probable cause to
believe a person operated a motor vehicle under the influence . . .
and requests that hospital personnel withdraw blood” regardless
of the fact that “medical staff previously drew the blood and a re-
quest by the police . . . came after the blood was drawn.”)
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personnel lacked probable cause, is unavailing because
he recognizes only one of the possible ways the Com-
monwealth may adhere to Section 3755(a) in seeking
blood test results for an individual who requires emer-
gency medical treatment following a motor vehicle
accident. Indeed, our Supreme Court previously recog-
nized at least two pathways for achieving compliance
with Section 3755(a):

Section 3755(a) is, to say the least, inartfully
drafted. For some vague and curious reason,
the legislature has required a probable cause
determination without specifying who is to
make such determination, or how such an ab-
stract requirement is to be met. The request
of a police officer, based on probable cause to
believe a violation of Section 3731, would
seem to satisfy the probable cause require-
ment and therefore mandate that hospital
personnel conduct BAC testing. Likewise, a
determination by hospital personnel familiar
with Section 3755(a), that probable cause ex-
isted to believe that a person requiring treat-
ment had violated Section 3731, would also
seem to mandate that hospital personnel con-
duct BAC testing.

Commonwealth v. Shaw, 770 A.2d 295, 299 n.3 (Pa.
2001).* Herein, the officers had probable cause to

14 Based upon this language, it would appear that either law
enforcement officers or hospital personnel may make the probable
cause determination. Thus, the key inquiry is whether the indi-
vidual who requested chemical testing did, in fact, have probable
cause to believe that the individual who operated the vehicle was
under the influence of alcohol or a controlled substance.
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believe that Appellant was DUI when they asked the
hospital to conduct chemical testing. As we have
stated, this is sufficient to show that the Common-
wealth complied with the requirements of Section
3755(a).

Next, Appellant argues that, even if the Common-
wealth established compliance with Section 3755(a),
the trial court erred in denying his motion to suppress
because Section 3755(a) is unconstitutional. Upon re-
view, we conclude that, in light of the United States
Supreme Court’s decision in Birchfield, supra, and
our Supreme Court’s decision in Myers, supra, Section
3755(a) and its counterpart, Section 1547(a), no longer
serve as independent exceptions to the warrant re-
quirement. As such, the search of Appellant’s blood test
results violated the Fourth Amendment of the United
States Constitution and Article I, Section 8 of the
Pennsylvania Constitution.

The Fourth Amendment and Article I, Section 8
prohibit unreasonable searches and seizures. Com-
monwealth v. McAdoo, 46 A.3d 781, 784 (Pa. Super.
2012). “A search conducted without a warrant is
deemed to be unreasonable and therefore constitu-
tionally impermissible, unless an established excep-
tion applies.” Commonwealth v. Strickler, 757 A.2d
884, 888 (Pa. 2000). Established exceptions include ac-
tual consent, implied consent, search incident to lawful
arrest, and exigent circumstances. Commonwealth v.
Livingstone, 174 A.3d 609, 625 (Pa. 2017) (citation
omitted).
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At issue in the present case is the implied consent
scheme set forth in Sections 1547 and 3755 of the Mo-
tor Vehicle Code. Previously, Pennsylvania courts con-
cluded that the aforementioned statutes obviated “the
need to obtain a warrant in DUI cases.” March, supra
at 808; see Riedel, supra at 143; Keller, supra at
1009; Commonwealth v. Barton, 690 A.2d 293, 296
(Pa. Super. 1997). Indeed, both this Court and our Su-
preme Court have explained that,

“[tlogether, [S]ections 1547 and 3755 comprise
a statutory scheme which, under particular
circumstances, not only imply the consent of a
driver to undergo chemical or blood tests, but
also require hospital personnel to withdraw
blood from a person, and release the test re-
sults, at the request of a police officer who has
probable cause to believe the person was op-
erating a vehicle while under the influence.

Barton, supra at 296, citing Riedel, supra at 180.
Thus, our courts previously held that compliance with
the aforementioned statutory scheme independently ne-
gated the need to obtain a warrant because a “driver’s
implied consent under the statute satisfie[d] the con-
sent exception to the warrant requirement.” March,
supra at 808. In recent years, however, Pennsylvania’s
so-called implied consent scheme has undergone judi-
cial scrutiny, especially in the wake of decisions by the
United States Supreme Court and the Pennsylvania
Supreme Court that suggest that consent, as an excep-
tion to the warrant requirement, can only be inferred
consistent with constitutional imperatives where it is
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voluntarily given under the totality of the circum-
stances.

We begin by looking at Section 1547 of the Motor
Vehicle Code, which our Supreme Court recently exam-
ined, and which states, in relevant part, as follows:

§ 1547. Chemical testing to determine
amount of alcohol or controlled sub-
stance

(a) General rule. — Any person who drives,
operates or is in actual physical control of the
movement of a vehicle in this Commonwealth
shall be deemed to have given consent to one
or more chemical tests of breath, blood or
urine for the purpose of determining the al-
coholic content of blood or the presence of a
controlled substance if a police officer has rea-
sonable grounds to believe the person to have
been driving, operating or in actual physical
control of the movement of a vehicle:

(1) inviolation of section 1543(b)(1.1)
(relating to driving while operating
privilege is suspended or revoked),
3802 (relating to driving under in-
fluence of alcohol or controlled sub-
stance) or 3808(a)(2) (relating to
illegally operating a motor vehicle not
equipped with ignition interlock)l.]

75 Pa.C.S.A. § 1547(a)(1).

Until our Supreme Court’s decision in Myers,
supra “[t]he [ilmplied [c]onsent [l]law, 75 Pa.C.S.[A.]
§ 1547(a), assume[d] acquiescence to blood testing



App. 84

‘absent an affirmative showing of the subject’s refusal
to consent to the test at the time that the testing is
administered.”” Riedel, supra at 141, citing Com-
monwealth v. Eisenhart, 611 A.2d 681, 683 (Pa.
1992). This view seems to have emerged from the lan-
guage of Section 1547(b), which was said to “grant[] an
explicit right to a driver who is under arrest for [DUI]
to refuse to consent to chemical testing.” Riedel, su-
pra at 141. Section 1547(b) states, in pertinent part:

(b) Suspension for refusal. —

(1) If any person placed under arrest for a
violation of section 3802 is requested to sub-
mit to chemical testing and refuses to do so,
the testing shall not be conducted but upon
notice by the police officer].]

75 Pa.C.S.A. §1547(b)(1). Pennsylvania courts inter-
preting this provision traditionally limited the right to
refuse blood testing to those individuals who were both
conscious and under arrest for a violation of Section

3802.

Our Supreme Court addressed this issue in Eisen-
hart, supra. In Eisenhart, after a “vehicle crashed
into the cement wall of a residence,” a police officer ar-
rived and observed that the appellant, Eisenhart, dis-
played signs of intoxication, including pupil dilation,
difficulty maintaining balance, and a general dazed
demeanor. Id. at 681-682. Eisenhart also failed two
field sobriety tests. Id. at 682. As such, the officer
placed him under arrest. Id. While the officer trans-
ported Eisenhart to the hospital for a blood test, he
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“alternatively agreed and refused to submit to a blood
test.” Id. “At the hospital, [Eisenhart] refused to con-
sent to a blood alcohol test.” Id. Nonetheless, hospital
personnel conducted a blood test, which revealed an al-
cohol level over the legal limit. Id.

The Commonwealth ultimately charged Eisenhart
with various crimes, including DUI. Id. Thereafter, Ei-
senhart attempted to suppress the blood test results.
He argued “that once the operator of a vehicle refuses
to submit to a blood test . . . 75 Pa.C.S.[A.] § 1547[] pro-
hibits the testing of blood for alcohol level and the sub-
sequent evidentiary use of such test results.” Id. at
682. Eventually, our Supreme Court granted allocatur
to consider “whether the appellant has the right to re-
fuse to submit to blood alcohol testing under the Motor
Vehicle Code.” Id.

Ultimately, the Court concluded that “[t]he statute
grants an explicit right to a driver who is under ar-
rest for [DUI] to refuse to consent to chemical testing.”
Id. at 683 (emphasis added); see also 75 Pa.C.S.
§ 1547. Notably, the Court limited its holding to “con-
scious driver[s].” Id. at 684. Indeed, it declined to opine
on an unconscious driver’s statutory right to refuse
consent and stated that the “conscious driver has the
right under 1547(b) to revoke that consent and once
that is done, ‘the testing shall not be conducted.’” Id.
(citation omitted).

The Supreme Court later reaffirmed Eisenhart’s
holding in Riedel, the facts of which we explained
above. The Riedel Court not only addressed the
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Commonwealth’s compliance with Section 3755(a),
but also discussed whether the appellant in Riedel
“was denied the right to refuse blood alcohol testing
under 75 Pa.C.S.A. §1547, the [i]lmplied [c]onsent
[llaw.” Riedel, supra at 138. Indeed, Riedel claimed
that he possessed “an absolute right to refuse testing”
and “any other interpretation would result in an im-
permissible distinction between drivers under arrest
and those, like [Riedel], who are not requested to con-
sent because they are unconscious or are receiving
emergency medical treatment.” Id. at 141.

The Supreme Court disagreed. Instead, the Court
held that because Riedel was “not under arrest at the
time the blood test was administered[, he could not]
claim the explicitly statutory protection of [S]ection
1547(b).” Id. Moreover, the Court explained that it
would “not reformulate the law to grant an uncon-
scious driver or [a] driver whose blood was removed for
medical purposes the right to refuse to consent to blood
testing” because the “decision to distinguish between
classes of drivers in the implied consent scheme is
within the province of the legislature.” Id. Thus, pur-
suant to Eisenhart and Riedel, the implied consent
statute found at Section 1547 operated as an independ-
ent exception to the warrant requirement. At this time,
however, the right to refuse consent to a blood draw or
chemical testing did not extend to unconscious drivers
who may have been under suspicion for DUI but who
had not yet been arrested.

Recently, however, our Supreme Court altered
the reading of the implied consent statute in Myers,
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supra. In Myers, the Philadelphia Police responded to
a call stating that an individual was “screaming” in a
vehicle. Id. at 1165. An officer arrived at the scene and
observed a vehicle matching the call description with
an individual, Myers, in the driver seat. Id. The officer
pulled up behind the vehicle and activated his siren
and emergency lights. Id. Myers subsequently exited
the vehicle and “stagger[ed]” toward the officer. Id. My-
ers tried to speak “but his speech was so slurred that
[the officer] could not understand [him].” Id. The of-
ficer detected alcohol about Myers’ person and ob-
served a bottle of brandy in the vehicle’s front seat, as
the driver’s door was open. Id. Because the officer be-
lieved that Myers needed medical attention due to his
state of inebriation, the officer placed Myers under ar-
rest and called for a wagon to transport him to the
hospital. Id.

Thereafter, another Philadelphia police officer ar-
rived at the hospital where Myers was taken. Id. “A
few minutes before [the officer] arrived, however, the
hospital staff administered four milligrams of Haldol”
to Myers, rendering him unconscious. Id. As such, My-
ers was unresponsive when the officer attempted to
communicate with him. Id. Nonetheless, the officer
read the O’Connell's warnings to Myers, who did not

15 The O’Connell warnings were first pronounced in Com-
monwealth, Department of Transportation, Bureau of Traffic
Safety v. O’Connell, 555 A.2d 873 (Pa. 1989). In a later opinion,
our Supreme Court explained both the O’Connell warnings and
the reasoning behind the warnings:

in order to guarantee that a motorist makes a knowing
and conscious decision on whether to submit to testing
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respond, and then directed a nurse to draw Myers’s
blood. Id. The officer did not have a warrant. Id. The
Commonwealth later charged Myers with DUIL. Myers
then moved to suppress his blood test results, which
the trial court subsequently granted. The Common-
wealth appealed.

After agreeing to review the case, our Supreme
Court first addressed whether an unconscious arrestee
possesses the statutory right to refuse blood testing
pursuant to Section 1547(b) of the Motor Vehicle Code.
Ultimately, the Court explained that “the statute [con-
tains] unambiguous language [that] indicates that the
right of refusal applies without regard to the motorist’s
state of consciousness.” Id. at 1172. Thus, the Court
held that Section 1547(b)’s right of refusal applies to
all arrestees, conscious or unconscious. Id.

Next, the Court addressed whether “75 Pa.C.S.[A.]
§ 1547(a) [which] provid[es] that a DUI suspect ‘shall

or refuse and accept the consequence of losing his driv-
ing privileges, the police must advise the motorist that
in making this decision, he does not have the right to
speak with counsel, or anyone else, before submitting
to chemical testing, and further, if the motorist exer-
cises his right to remain silent as a basis for refusing
to submit to testing, it will be considered a refusal and
he will suffer the loss of his driving privileges[. T]he
duty of the officer to provide the O’Connell warnings
as described herein is triggered by the officer’s request
that the motorist submit to chemical sobriety testing,
whether or not the motorist has first been advised of
his [Miranda v. Arizona, 384 U.S. 436 (1966)] rights.

Commonuwealth, Dep’t of Transp., Bureau of Driver Licens-
ing v. Scott, 684 A.2d 539, 545 (Pa. 1996).
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be deemed to have given consent’ to a chemical test
[constitutes] an independent exception to the war-
rant requirement of the Fourth Amendment to the
United States Constitution and Article I, Section 8 of
the Pennsylvania Constitution.” Id. at 1180 (citation
omitted). Although unable to garner majority ap-
proval,'® the Court concluded that “the language of
75 Pa.C.S.[A.] § 1547(a) . . . does not constitute an in-
dependent exception to the warrant requirement.” Id.

In reaching this conclusion, the Court recognized
that consent, as an exception to the warrant require-
ment, must be voluntary. Id. at 1176-1177. Per the
Court, this is true even if consent is implied. Id. In-
deed, the Myers Court concluded that, “despite the ex-
istence of an implied consent provision, an individual
must give actual, voluntary consent at the time that
testing is requested.” Id. at 1178. In reaching this con-
clusion, the Myers Court relied upon the United States
Supreme Court’s decision in Birchfield v. United
States, 136 S.Ct. 2160 (2016). It stated:

Of particular salience for today’s case, the
Birchfield Court addressed the circumstance
in which a DUI suspect is unconscious when
a chemical test is sought. The [United States
Supreme] Court explained:

It is true that a blood test, unlike a
breath test, may be administered to a
person who is unconscious (perhaps

16 Only Justices Donohue and Dougherty joined this portion
of Justice Wecht’s opinion. See Myers, 164 A.3d 1180, n. 15.
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as a result of a crash) or who is una-
ble to do what is needed to take a
breath test due to profound intoxica-
tion or injuries. But we have no rea-
son to believe that such situations
are common in drunk-driving arrests,
and when they arise, the police may
apply for a warrant if need be.

Id. at 2184-85. Lest anyone doubt what the
Supreme Court meant when it stated that po-
lice officers in such circumstances “may apply
for a warrant if need be,” the Court empha-
sized that “[n]othing prevents the police from
seeking a warrant for a blood test when there
is sufficient time to do so in the particular cir-
cumstances or from relying on the exigent
circumstances exception to the warrant re-
quirement when there is not.” Id. at 2184.
Noting that all fifty states have enacted im-
plied consent laws, id. at 2169, the Court no-
where gave approval to any suggestion that a
warrantless blood draw may be conducted
upon an unconscious motorist simply because
such a motorist has provided deemed consent
by operation of a statutory implied consent
provision. Rather, the Supreme Court indi-
cated that a warrant would be required in
such situations unless a warrantless search is
necessitated by the presence of a true exi-

gency.
Id. at 1178-1179. Based upon the foregoing, the Myers
Court concluded that, “[l]ike any other searches based

upon the subject’s consent, a chemical test conducted
under the implied consent statute is exempt from the
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warrant requirement only if consent is given voluntar-
ily under the totality of the circumstances.” Id. at 1180.
As such, the Court held that because the appellant in
Myers was unconscious, he did not have the oppor-
tunity to “make a ‘knowing and conscious choice’ re-
garding whether to undergo chemical testing or to
exercise his right of refusal.” Id. at 1181 (citation omit-
ted). Thus, the totality of the circumstances demon-
strated that he did not voluntarily consent to the blood
draw. Id.

In Myers, a majority of our Supreme Court held
that an individual arrested for DUI, whether conscious
or unconscious, possessed a statutory right to refuse
chemical testing. A mere plurality of the Myers court
held, however, that Section 1547(a), by itself, does not
establish an independent exception to the warrant re-
quirement. Following Myers, the issue of whether
compliance with Section 1547(a) or Section 3755(a),
standing alone, serves as an independent exception to
the warrant requirement remains unsettled, especially
for individuals who are unconscious and not under ar-
rest at the time of a blood draw.

Despite this uncertainty, the subsequent history of
a recently-published decision by a panel of this Court
offers insight as to how our Supreme Court would ad-
dress these issues in future cases. The facts in Com-
monwealth v. March, 154 A3d 803 (Pa. Super. 2017)
are nearly identical to the facts of the instant case. On
July 14, 2015, a single vehicle accident occurred. Id. at
805. When police arrived at the scene, emergency med-
ical personnel were treating March, the driver, who
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was unresponsive and subsequently transferred to the
hospital for treatment. Id. After investigating the
scene of the accident, the officer learned information
that provided probable cause to believe that March
was under the influence of a controlled substance at
the time of the accident. Id. The officer then traveled
to Reading Hospital to request a sample of March’s
blood. Id. A request was made, without a warrant, and
a blood draw was subsequently taken which later re-
vealed the “presence of several Schedule I controlled
substances in March’s blood.” Id. at 806. Notably, at
the time of the blood draw, March was unconscious but
not under arrest. Id. at 805. Thereafter, the Common-
wealth charged March with various crimes, including
DUI (controlled substance). Id. at 806. March filed an
omnibus pre-trial motion seeking to suppress the blood
evidence based upon an allegedly illegal blood draw.
Id. The trial court granted March’s motion. Id. The
Commonwealth then appealed to this Court.

On appeal, this Court concluded that the “inter-
play” between Section 1547(a) and Section 3755(a)
“allowed for [March’s] warrantless blood draw and re-
lease of the results.” Id. at 813. In reaching this con-
clusion, this Court in March made the distinction that,
unlike the appellant in Myers,'” March was not under
arrest at the time of the blood draw. Id. As such, this

17 This Court issued its decision in March prior to our Su-
preme Court’s decision in Myers, supra. Thus, the panel relied
upon this Court’s previous decision in Commonwealth v. Myers,
118 A.3d 1122 (Pa. Super. 2015), appeal granted, 131 A.3d 480
(2016).
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Court concluded that he did not possess the statutory
right to refuse consent pursuant to Section 1547(b). Id.
In making this distinction, the March Court relied on
the Pennsylvania Supreme Court’s previous decisions
in Riedel and Eisenhart. Id. Furthermore, the Court,
relying on Riedel, concluded that because March “was
unconscious and unresponsive,” he did not have the
right to refuse to consent to blood testing. Id. Accord-
ingly, we concluded that the “warrantless blood draw
was permissible” because March “was involved in a
motor vehicle accident, was unconscious at the scene
and required immediate medical treatment, was not
under arrest, and remained unconscious when the
blood tests were administered.” Id. Ultimately, how-
ever, the Supreme Court vacated and remanded our
decision in March. See Commonwealth v. March,
172 A.3d 582 (Pa. 2017). In doing so, the Supreme
Court expressly instructed this Court to reconsider our
disposition in March in light of the decision in Myers,
supra and the United States Supreme Court’s deci-
sion in Birchfield, supra. See id.

Based upon the foregoing, we conclude that Sec-
tion 1547(a) and its counterpart, Section 3755(a), no
longer independently support implied consent on the
part of a driver suspected of or arrested for a DUI vio-
lation and, in turn, dispense with the need to obtain a
warrant. “Simply put, statutorily implied consent can-
not take the place of voluntary consent.” Myers, supra
at 1178. Thus, in order for the Commonwealth to re-
quest a driver’s blood test results, it must obtain a war-
rant or it must proceed within a valid exception to the
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warrant requirement. If government officials rely upon
a driver’s consent to request his blood test results, the
Commonwealth must demonstrate that the driver’s
consent is voluntary, which means the driver had a
meaningful opportunity to “make a ‘knowing and con-
scious choice’ of whether to undergo chemical testing
or exercise his right of refusal.” Id. at 1181 (citation
omitted).

In this case, the Commonwealth cannot simply
rely upon its compliance with Section 3755(a) to justify
the warrantless request to test Appellant’s blood sam-
ple. As stated above, by the time Sergeant Farren ar-
rived at York Hospital, Appellant was fading in and out
of consciousness. N.T. Suppression Hearing, 12/21/15,
at 59. Appellant, therefore, did not have the “oppor-
tunity to choose whether to exercise [the right of re-
fusal] or to provide actual consent to the blood draw.”
Mpyers, supra at 1181. “Because [Appellant] was de-
prived of this choice, the totality of the circumstances
unquestionably demonstrate[] that he did not volun-
tarily consent to the blood draw.” Id. Thus, the Com-
monwealth’s warrantless request to test Appellant’s
blood sample violated Appellant’s constitutional rights
and the trial court erred in denying his motion to sup-
press.

Lastly, we must address whether exigent circum-
stances existed in this case to permit the warrantless
request to test Appellant’s blood sample. Herein, Ap-
pellant argues that the Commonwealth failed to
prove that exigent circumstances existed to permit
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the warrantless search. Appellant’s Brief at 57-58. We
are constrained to agree.

Exigent circumstances comprise one of the “well-
recognized exception[s]” to the Fourth Amendment’s
and Article I, Section 8’s warrant requirements. Mc-
Neely, supra at 148. Exigent circumstances “[exist]
when the exigencies of the situation make the needs
of law enforcement so compelling that a warrantless
search is objectively reasonable.” Id. at 148-149. In
Schmerber v. California, 384 U.S. 757 (1966), the
United States Supreme Court considered the con-
stitutionality of a warrantless blood draw under cir-
cumstances analogous to those present here. The
Schmerber Court concluded that an exigency may
arise if an officer “reasonably [] believe[s he is] con-
fronted with an emergency, in which the delay neces-
sary to obtain a warrant, under the circumstances,
threaten[s] the destruction of evidence.” Id. at 770. The
existence of an exigency that overcomes the warrant
requirement is determined on a case-by-case basis af-
ter an examination of the totality of the circumstances.
McNeely, supra at 145 (determination of whether an
exigency supports a warrantless blood draw in drunk-
driving investigation is done “case by casel[,] based on
the totality of the circumstances”).

The United States Supreme Court recently revis-
ited the issue of exigent circumstances in the context
of intoxicated driving investigations. In Mitchell v.
Wisconsin, 139 S.Ct. 2525 (2019), the Court explained
that, in general, exigent circumstances may exist to
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permit the police to pursue a warrantless blood draw
if the driver’s BAC is dissipating and the driver is un-
conscious. Mitchell 139 S.Ct. at 2537. In McNeely,
however, the Supreme Court cautioned that the natu-
ral metabolization of BAC, alone, does not present “a
per se exigency that justifies an exception to the [war-
rant requirement].” McNeely, supra at 145. Instead,
McNeely clarified that the “the metabolization of alco-
hol [or a controlled substance] in the bloodstream and
the ensuing loss of evidence are among the factors” to
consider when determining whether exigent circum-
stances justify a warrantless blood draw. Id. at 165.
McNeely also highlighted additional factors, such as
the “need for the police to attend to a related car acci-
dent,” “the procedures in place for obtaining a war-
rant, the availability of a magistrate judge,” and “the
practical problems of obtaining a warrant within a
timeframe that still preserves the opportunity to ob-
tain reliable evidence.” Id. at 164. Notably, this Court
previously utilized the aforementioned factors to deter-
mine whether an exigency existed in a drunk-driving
investigation. See Commonwealth v. Trahey, 183
A.3d 444, 450-452 (Pa. Super. 2018) (applying the fac-
tors listed in McNeely to determine whether, under
the totality of the circumstances, an exigency permit-
ted a warrantless blood draw).

Based upon the totality of circumstances present
in this case, we conclude that the Commonwealth
failed to prove that an exigency permitted the police to
request, without a warrant, the chemical testing of
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Appellant’s blood sample. At the suppression hearing,
the Commonwealth established that the police were
“dealing with a chaotic situation” and that they had
probable cause to believe that Appellant was driving
under the influence of marijuana. N.T. Suppression
Hearing, 12/21/15, at 77. Specifically, Officer Briar ex-
plained that the scene involved a collision between a
train and a vehicle where one person (Sisti) was de-
clared dead, and two others (Appellant and S.J.) re-
quired emergency treatment. Id. at 7-39. In addition,
Officer Kevin Romine testified that he interviewed the
train’s conductor, Virgil Weaver, on the day of the acci-
dent and Weaver informed him that he “detected an
odor of marijuana around the vehicle” after attempting
to render aid. Id. at 46. In addition, Officer Romine tes-
tified that he interviewed Leslie Garner, the paramedic
who assisted Appellant, and she confirmed that “she
detected an odor of marijuana about [Appellant’s] per-
son.” Id. at 47.

While these circumstances undoubtedly confirm
the existence of a tragic and unfolding emergency,
other factors compellingly undermine the conclusion
that exigent circumstances permit us to jettison the
warrant requirement. Sergeant Farren testified that
when he arrived at York Hospital, he learned that hos-
pital personnel already obtained a blood sample from
Appellant. Id. at 59. The blood draw occurred at 5:56
p.m., approximately one hour and 20 minutes after the
accident. As of 5:56 p.m., then, Appellant’s blood sam-
ple, including all of the intoxicants contained therein,
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was preserved. Thus, the extraction of Appellant’s
blood shortly before 6:00 p.m. on the date of the acci-
dent literally stopped the clock on any concern that the
further passage of time could result in dissipation of
evidence since the withdrawal of Appellant’s blood by
hospital personnel ceased all metabolic activity that
might influence a toxicological assessment of the sam-
ple. As a result, any argument that an exigency existed
at the time Sergeant Farren submitted his request to
test Appellant’s blood sample was no longer viable.!®
Sergeant Farren and Lieutenant Lutz’s testimony at
the suppression hearing bolsters this conclusion as
both officers admitted that the police could have ob-
tained a warrant before asking that chemical tests be
performed on Appellant’s blood. See N.T. Suppression
Hearing, 12/21/15, at 65-66 and 83. Therefore, in view
of the foregoing circumstances, we conclude that no ex-
igency permitted the warrantless search in this case

18 Sergeant Farren’s request to test Appellant’s blood sample
constitutes the relevant search for purposes of our constitutional
analysis. That is, we look to the circumstances that existed at the
time of his request to determine whether an exigency was pre-
sent. The blood draw by hospital personnel did not trigger protec-
tions under either the Fourth Amendment or Article I, Section 8
because there is no evidence that hospital personnel acted at the
direction of the police or as an agent of the police. Seibert, supra
at 63 (explaining that, “because the hospital did not withdraw
[the appellant’s] blood at the direction of [the police] the search
did not implicate [the appellant’s] Fourth Amendment rights.” In-
stead, “the hospital withdraw [the appellant’s] blood on its own
initiative for its own purposes.”). As such, in the absence of state
action (or a demonstration thereof), the earliest possible govern-
mental search occurred when Sergeant Farren requested that Ap-
pellant’s blood sample be submitted for chemical testing.
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and, as such, the trial court erred in denying Appel-
lant’s motion to suppress.

We note that, initially, the trial court denied sup-
pression based upon a finding of exigent circum-
stances. Upon review, it is apparent that the trial court
originally inferred that an exigency existed because
the requirements of 75 Pa.C.S.A. § 3755(a) were met.
Indeed, the court explained its reasoning as follows:

Here, there was an accident scene involving
the parties to the accident, emergency [per-
sonnel], and the investigators. As recounted
above, [Lieutenant] Lutz dispatched [Ser-
geant] Farren to the hospital to obtain blood
from [Appellant] after gathering enough in-
formation at the scene to form probable cause
[that Appellant was DUI]J. [T]he officers [also]
had to process an accident scene and [Appel-
lant was] transported to a hospital. The exi-
gency [Lieutenant] Lutz felt is evident in his
testimony when he stated, “I instructed [Ser-
geant] Farren, who was reporting on duty,
that as soon as he came on duty to jump
in his car and respond to [] York Hospital and
request a legal, a BAC for [Appellant].” [] N.T.,
[Preliminary Hearing,] 4/29/15, at 47 [empha-
sis in original]. Though [Lieutenant] Lutz’s sub-
jective feeling of exigency carries no weight,
[the court] agree[s] that the circumstances
warranted it.

Metabolization of alcohol is not, in and of it-
self, enough to find exigency; however, [the
court] believe[d] that investigators’ fears
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vis-a-vis metabolization are enough to find
exigency when the officers were delayed by
needs more pressing tha[n] obtaining [Appel-
lant’s] BAC — namely, attending to victims
and processing the scene of death.

sekck

[Thus, Appellant’s] request to suppress the re-
sults from the blood draw in this case for lack
of a warrant is denied.

Trial Court Opinion, 4/27/16, at 10-11.

In its 1925(a) opinion, however, the court
plained:

The trial court based its denial of suppression
of the blood test results upon its finding of ex-
igent circumstance[s]. Upon further review,
the trial court believes it erred [in denying
suppression.] While the Newberry Township
Police Department was preoccupied with the
hectic nature of a train wreck, [Sergeant]
Farren arrived at York Hospital to request a
blood test. When he arrived, York Hospital
had already conducted a [blood draw]. All
[Sergeant] Farren did was [] follow the proce-
dure under [75 Pa.C.S.A. § 3755(a)] and in-
struct the hospital staff to transfer the
blood samples to NMS [laboratory] in Willow
Grove.

When the trial court denied [] suppression, it
incorrectly viewed the totality of the cir-
cumstances and gave too much weight to
the preoccupied police force. The trial court
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now believes that there w[ere] not urgent and
compelling reasons [that prevented Sergeant
Farren from leaving the hospital to procure] a
warrant before returning to have the blood
samples transferred to NMS [laboratory]. Be-
cause of this, exigent circumstances did not
exist[.]

Trial Court Opinion, 4/13/18, at 12-13.

As detailed above, we agree with the trial court’s
statement in its 1925(a) opinion that no exigency ex-
isted to justify the warrantless search. Thus, the trial
court should have suppressed Appellant’s blood test re-
sults. As such, we must vacate Appellant’s judgment of
sentence, reverse the trial court’s order denying sup-
pression, and remand for a new trial.'® Common-
wealth v. Krenzel, 209 A.3d 1024, 1032 (Pa. Super.
2019) (where trial court erred in denying suppression,
order denying suppression should be reversed, appel-
lant’s judgment of sentence should be vacated, and
case should be remanded for a new trial); Common-
wealth v. Boyd Chisholm, 198 A.3d 407, 418 (Pa. Su-
per. 2018) (same).

% Due to our disposition, we need not address Appellant’s re-
maining appellate issues.
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Judgment of sentence vacated. Order denying sup-
pression reversed. Case remanded for new trial. Juris-
diction relinquished.

Judgment Entered.

/s/ Joseph D. Seletyn
Joseph D. Seletyn, Esq.
Prothonotary

Date: 08/11/2020
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IN THE COURT OF COMMON PLEAS
OF YORK COUNTY, PENNSYLVANIA

COMMONWEALTH :  No. CR-2824-2015
OF PENNSYLVANIA,

V.

AKIM S. JONES-WILLIAMS, :
Appellant :

OPINION
PURSUANT TO Pa.R.A.P. 1925(a)

(Filed Apr. 13, 2018)

Appellant Akim S. Jones-Williams appeals to the
Superior Court of Pennsylvania from the Order Sen-
tencing Defendant on April 5, 2017. On September 15,
2017, Appellant filed a Notice of Appeal. Appellant
then filed a Concise Statement of Errors Complained
of Pursuant to Rule of Appellant Procedure 1925(b) on
October 5, 2017. The trial court now issues this 1925(a)
Opinion.

PROCEDURAL HISTORY

On December 21, 2015, the trial court held a sup-
pression hearing to determine if Appellant’s blood tests
violated Appellant’s rights under the Fourth Amend-
ment to the United States Constitution and under Ar-
ticle 1 § 8 of the Constitution of the Commonwealth of
Pennsylvania. On April 28, 2016, the trial court de-
nied the motion to suppress because of the existence of
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exigent circumstances as an exception to the warrant
requirement.

On January 13, 2017, a jury found Appellant
guilty of 9 of the 10 charges. These included 1 count
under 75 Pa.C.S.A. §3735(a) for Homicide by Vehicle
while Driving Under the Influence; 1 count under 75
Pa.C.S.A. §3732(a) for Homicide by Vehicle; 1 count
under 18 Pa.C.S.A. §4304(a)(1) for Endangering Wel-
fare of Child; 1 count under 18 Pa.C.S.A. §2705 for
Recklessly Endangering Another Person; 1 count un-
der 75 Pa.C.S.A. §3802(d)(1)3i) for DUI: Controlled
Substance — Schedule 1; 1 count under 75 Pa.C.S.A.
§3802(d)(1)(iii) for DUI: Controlled Substance — Me-
tabolite; 1 count under 75 Pa.C.S.A. §3735.1(a) for Ag-
gravated Assault by Vehicle while Driving Under the
Influence; 1 count under 75 Pa.C.S.A. §3732.1(a) for
Aggravated Assault by Vehicle; and 1 count under 75
Pa.C.S.A. §3714(a) for Careless Driving. Appellant was
found not guilty of 75 Pa.C.S.A. §3802(d)(1)(ii) for DUI:
Controlled Substance — Schedule 2 or 3.

The Honorable Michael E. Bortner (“trial court”)
held a sentencing hearing on April 5, 2017. Appellant
was sentenced to serve in total for 4-8 years imprison-
ment and 12 months probation.

On April 17, 2017, Appellant filed a post-sentence
motion alleging that the trial court erred in denying
suppression of Appellant’s blood test results and that
the trial court erred in finding that the weight of the
evidence was met in 5 of the 9 counts. The trial court
by mistake, accidently granted the motion on May 10,
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2017. On May 19, 2017, the trial court vacated its order
of May 10, 2017 and ordered the parties to schedule a
hearing for the post-sentence motion. The trial court
allowed Appellant to file a supplemental post-sentence
motion on June 21, 2017. The trial court held a hearing
on the post-sentence motion on July 25, 2017. The trial
court then denied the post-sentence motion as opera-
tion of the law on September 11, 2017.

In his statement, Appellant alleges 3 issues to be
considered by this Court:

1) whether the trial court erred in denying Ap-
pellant’s Motion to Suppress when police obtained a
blood test results from Appellant without a warrant af-
ter the accident, when 75 Pa.C.S.A. § 3755 is unconsti-
tutional,

2) whether the trial court erred in finding that
the sufficiency of the evidence was met as to the 3
counts of DUI: Controlled Substance and Endangering
the Welfare of Child; and

3) whether the trial court erred in finding that
the weight of the evidence was met as to 9 all counts.

FACTUAL SUMMARY

At the suppression hearing, Officer Kevin Romine
of the Newberry Township Police Department testified
that on July 5, 2014, he responded to a train/car colli-
sion scene near Cly Road 2 in Newberry Township,
York County. Transcript of Omnibus Pretrial Hearing,
12/21/15 at 39, 40. Officer Romine testified that he
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spoke with Norfolk Southern Railway locomotive engi-
neer Gary Hoofnagle and conductor Virgil Weaver. Id.
at 43.

Officer Romine learned that the engineer and con-
ductor witnessed a red SUV approach the Cly Road 2
grade crossing at a very slow rate of speed. Id. at 44.
Officer Romine testified that he learned that the red
SUV came onto the tracks without enough time for the
train to stop, leading to the train hitting the SUV. Id.
Officer Romine further learned from paramedic Leslie
Garner of the Newberry Township Fire Department
that she had detected the odor of marijuana on Appel-
lant. Id. at 47. Officer Romine testified that he relayed
this information to the affiant, Lieutenant Lutz of the
Newberry Township Police Department.

Sergeant Keith Farren of the Newberry Township
Police Department testified that he was directed by
Lieutenant Lutz to go to York Hospital to interview Ap-
pellant and obtain a legal blood draw. Id. at 57. Sgt.
Farren testified that he went to the hospital and ob-
served the Appellant in and out of consciousness. Id. at
58. Sgt. Farren testified that he attempted to interview
Appellant and communicate the implied consent form,
but Appellant was unresponsive. Id. at 59.

Sgt. Farren testified that he then “responded up to
the [hospital] laboratory and filled out the proper form
for the NMS Labs and made the request there because
the blood was already drawn.” Id. Sgt. Farren testified
that it could have been possible to obtain a search war-
rant before he went to the hospital. Id. at 66.



App. 107

Lt. Lutz testified that he also could have requested
a search warrant before seeking the blood samples. Id.
at 83. Lt. Lutz testified that he did not have Sgt. Farren
get a search warrant because Lt. Lutz believed 75
Pa.C.S.A. § 3755 applied. Id. at 84.

At trial, engineer Hoofnagle testified that he was
controlling a 45-car long, Norfolk Southern freight
train from Lancaster, PA to Enola, PA on July 5, 2014.
Transcript of Trial at 229. The route went through
Newberry Township. Id. Engineer Hoofnagle testified
that the train approached Cly Road 1 before it reached
Cly Road 2. Id. at 231. Engineer Hoofnagle testified
that the railroad crossing on Cly Road 2 was identifia-
ble to motorists by a wooden crosssbuck sign depicting
2 tracks. Id. at 237. Engineer Hoofnagle testified that
he sounded the locomotive horn properly for both grade
crossings. Id. at 230. Engineer Hoofnagle testified that
the locomotive head lamp, ditch lights, and oscillating
lights were operating as the train approached the
crossings. Id. at 233.

Engineer Hoofnagle testified that he saw a red
SUV slowly approach the crossing on Cly Road 2 and
not change its steady slow speed despite the locomo-
tive’s horn and lights. Id. at 233. Engineer Hoofnagle
testified that he put the automatic train brakes into
the emergency position. Id. Engineer Hoofnagle testi-
fied that there was only 10 to 12 seconds from the time
he noticed the red SUV approaching to when the train
hit the SUV. Id. at 235. Engineer Hoofnagle testified
that before he applied the brakes, the train was traveling
just under 40 mph. Id. at 236. Engineer Hoofnagle
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testified that he never noticed the red SUV change its
slow rate of speed prior to impact. Id .at 235.

Conductor Weaver testified that the train ap-
proached the Cly Road crossings at about 4:40pm on
July 5, 2014. Id. at 5. Conductor Weaver testified that
the train had just passed through a curve which the
maximum authorized speed was 40 mph. Id. at 17.
Conductor Weaver testified that there were no obstruc-
tions blocking the view of the red SUV as the train ap-
proached Cly Road 2 from 350 feet away. Id. at 13.

Conductor Weaver testified that as the train got
closer to the crossing, he saw a Caucasian person with
long hair in the passenger seat of the SUV. Id. at 14.
Conductor Weaver testified that the passenger was
motioning Appellant to drive faster. Id. at 15. Conduc-
tor Weaver testified that the train impacted the SUV’s
passenger side. Id. at 16.

Conductor Weaver testified that after the train
stopped, he saw that the SUV had ended up in the tree
line besides the tracks and that the SUV was laying on
its passenger side. Id. at 18. Conductor Weaver testi-
fied that he saw Appellant along with a Caucasian fe-
male, and a toddler in the SUV. Id. at 20. Conductor
Weaver testified that he smelled the odor of marijuana
coming from the SUV. Id. at 22.

Susan Curry testified that she was nearby at her
parents cottage when the crash occurred. Id. at 251.
Curry testified that she responded to the crash be-
cause she is a registered nurse. Id. at 252. Curry tes-
tified that she stabilized the child’s head until the
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paramedics got to the scene. Id. at 256. Curry testified
that there was no obstruction to motorists to see the
crossbuck sign at the railroad crossing on Cly Road 2.
Id. at 260.

Paramedic Garner testified that she came across
the child and that the child was only responsive to
painful stimuli. Id. at 79. Paramedic Garner testified
that the Caucasian female was deceased when she
taken out of the SUV. Id. at 83. Paramedic Garner tes-
tified when Appellant was outside of the SUV, Garner
noticed that “there was a strong odor of marijuana
[that] almost hit you like a brick in the face.” Id. at 87.

EMT Lisa Gottschall of the Newberry Township
Fire Department testified that Appellant had a strong
odor of marijuana on his breath and on his person. Id.
at 431.

Lt. Lutz testified that the owner of the red SUV
was Cori Sisti. Id. at 329.

Corporal Gary Mainzer of the Pennsylvania State
Police testified that he was a collision analyst and re-
construction specialist. Id. at 367. Cpl. Mainzer testi-
fied that the knuckle coupler of the lead locomotive of
the train penetrated the SUV’s passenger side door. Id.
at 390. Cpl. Mainzer testified that any one sitting in
the passenger seat would have taken the brunt of the
impact. Id. at 392. Cpl. Mainzer testified that after re-
viewing the DNA evidence, he concluded that Cori Sisti
was seated in the passenger seat. Id. at 393.
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Cpl. Mainzer testified that the Event Data Re-
corder, or EDR, of the SUV revealed that from 4.5 sec-
onds before impact, the SUV was coasting at 8.1 mph
with no application to the accelerator. Id. at 403. Cpl.
Mainzer testified that at 3.5 seconds from impact, the
SUV was coasting at 7.5 mph with no application of
the accelerator. Id. at 405. At 2.5 seconds, the SUV was
coasting at 6.2 mph. Id. at 407. At 1 second, the SUV
was coasting at 5.6 mph. Id. at 408. At the time of im-
pact, the SUV was going 6.2 mph and the accelerator
was being applied. Id. at 410. Cpl. Mainzer testified
that the SUV brakes were never applied before the im-
pact. Id. at 412.

Amanda Gibson testified that Appellant and Cori
Sisti were engaged to be married and had a child to-
gether. Id. at 441. Gibson testified that Gibson began
dating Appellant 2 weeks after the accident. Id. at 442.
Gibson testified that her relationship with Appellant
lasted 2 months. Id. Gibson testified that during her
relationship with Appellant, that Appellant told Gib-
son that he was driving at the time of the crash and
that he had smoked “weed.” Id. at 443. Gibson testified
that “[hie told me that he drove 18 miles high as a kite”
on the day of the crash Id. at 444.

Forensic Toxicologist Ayako Chan-Hosokawa of
NMS Labs testified that NMS Labs received Appel-
lant’s blood samples for testing July 8, 2014. Id. at 139.
Chan-Hosokawa testified that the blood samples had
the presence of 11-Hydroxy Delta-9 THC. Id. at 162.
Chan-Hosokawa testified that 11-Hydroxy Delta-9 THC
has the ability to impair the mind. Id. Chan-Hosokawa
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testified that because the amount was below 5 nano-
grams per milliliter that it was reported as unquanti-
fiable. Id. Chan-Hosokawa testified that one can still
feel the effects of marijuana even though it has dissi-
pated from the blood stream because, unlike alcohol,
THC attaches to fatty tissue. Id. at 166-168.

ISSUES FOR APPEAL

Whether the trial court erred in denying
Appellant’s motion to suppress blood
test results and in finding Appellant
guilty of the 9 counts when the Common-
wealth relied solely on §3755 and when
the Commonwealth met its burden be-
yond a reasonable doubt.

DISCUSSION

The trial court’s decision in denying
Appellant’s motion to suppress blood
tests rests on the recent remand of Com-
monwealth v. March and the applicability
of §3755 . Furthermore, the Common-
wealth proved by circumstantial evi-
dence, without the blood tests, that
Appellant committed the non-DUI re-
lated offenses.

I. Suppression of the blood tests.

A search or seizure is not reasonable “unless con-
ducted pursuant to a valid search warrant upon a
showing of probable cause.” Commonwealth v. Riedel,
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539 Pa. 172, 178-79, (1994) (citations omitted). Excep-
tions to the warrant requirement include: “actual con-
sent, implied consent, search incident to lawful arrest,
and exigent circumstances.” Id.

A. Lack of Exigent Circumstances.

The trial court based its denial of suppression of
the blood test results upon its finding of exigent cir-
cumstances. Upon further review, the trial court be-
lieves it erred in finding exigent circumstances. While
the Newberry Township Police Department was pre-
occupied with the hectic nature of a train wreck, Sgt.
Farren arrived at York Hospital to request a blood test.
When he arrived, York Hospital had already conducted
a test. All Sgt. Farren did was to follow the procedure
under §3755 and instruct the hospital staff to transfer
the blood samples to NMS labs in Willow Grove.

When the trial court denied the suppression, it in-
correctly viewed the totality of the circumstances and
gave too much weight to the preoccupied police force.
The trial court now believes that there was no urgent
and compelling reason for Sgt. Farren to not leave the
hospital and attempt to secure a warrant before re-
turning to have the blood samples transferred to NMS
labs. Because of this, exigent circumstances did not
exist, and so the Commonwealth has to rely upon 75
Pa.C.S.A. § 3755 as its own independent exception to
the warrant requirement.
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B) Uncertain Constitutionality of §3755: “Re-
ports by Emergency Room Personnel.”

§3755 together with §1547 create the implied con-
sent statutory scheme. Commonwealth v. Riedel, 651
A.2d 135, 140 (1994).

Sections 3755 and 1547:

were originally part of the same section,
which was subsequently amended to the cur-
rent scheme. Law of June 17, 1976, P.L.. 162,
No. 81, § 1, amended by Law of Dec. 15, 1982,
P.L. 1268, No. 289, §§ 5 and 11.

Id. at fn. 2.

After the trial court denied the suppression mo-
tion on April 28 2016, the law became uncertain with
the advent of Birchfield v. North Dakota, 136 S. Ct.
2160 (2016), Commonwealth v. Myers, 164 A.3d 1162
(Pa. 2017), and Commonwealth v. March, 172 A.3d 582
(Pa. 2017).

It is well-settled that “[i]ssues not raised in the
lower court are waived and cannot be raised for the
first time on appeal.” Pa.R.A.P. 302(a). Commonwealth
v. Napold, 170 A.3d 1165, 1168 (Pa. 2017).

A new rule from the United States Supreme Court
applies to all criminal cases still pending on direct ap-
peal. Id. (quoting Schriro v. Summerlin, 542 U.S. 348,
351 (2004) (quoting Griffith v. Kentucky, 479 U.S. 314,
328 (1987))).
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To apply retroactively to a case on direct appeal,
the issue has to be preserved at all stages of adjudica-
tion. Id. (quoting Commonwealth v. Tilley, 566 Pa. 312,
780 A.2d 649, 652 (2001)). The exception is when “the
challenge is one implicating the legality of the appel-
lant’s sentence.” Id. at fn.5 (quoting Commonwealth v.
Barnes, 151 A.3d 121, 124 (Pa. 2016)).

Appellant argues that §3755 is no longer constitu-
tional.

The instant case is factually similar to March. In
March, the defendant was involved in a motor vehicle
accident in Berks County and was sent to Reading
Hospital. Commonwealth v. March, 154 A.3d 803, 805,
(Pa. Super. 2017). A police officer was sent:

directly to Reading Hospital, where she
requested a sample of [defendant’s] blood.
Although police now had probable cause,
[defendant] was not yet under arrest. [Defend-
ant] was unconscious, and Sergeant Brown
could not read the Implied Consent DL26
form to [defendant]. [Defendant’s] blood was
drawn at 7:59 p.m.; the results indicated the
presence of several Schedule I controlled sub-
stances in [defendant’s] blood.

Id.

The trial court in March had granted suppression
of the blood test results. Id. at 806. The Superior Court
reversed the trial court, distinguishing the Myers case.
The Superior Court held the defendant “was not under
arrest, so he had no right to refuse the blood test under
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Pennsylvania’s Implied Consent Statute.” Id. at 812.
The Superior Court further held:

Because [defendant] was involved in a motor
vehicle accident, was unconscious at the
scene and required immediate medical treat-
ment, was not under arrest, and remained
unconscious when the blood tests were ad-
ministered, the warrantless blood draw was
permissible.

Id. at 813.

The facts of March are very similar to the instant
case. Appellant was involved in a motor vehicle acci-
dent and was unconscious when he received immediate
medical treatment. Appellant was not under arrest
when Sgt. Farren came to York Hospital for the blood
test results.

However, the Supreme Court reversed the Supe-
rior Court in March, vacating the order, stating:

The Superior Court’s order is VACATED and
this matter is REMANDED to the Superior
Court for reconsideration in light of this
Court’s decision in Commonwealth v. Myers,
_ Pa. | 164 A3d 1162 (2017) and the
United States Supreme Court’s decision in
Birchfield v. North Dakota, _ U.S. __ , 136
S.Ct. 2160, 195 L.Ed.2d 560 (2016).

Commonwealth v. March, 172 A.3d 582 (Pa. 2017).

March has since been closed by the Common-
wealth’s withdrawal of its appeal.
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While Myers did not discuss the constitutionality
of §3755, Myers discussed the constitutionality of
§ 1547. Commonwealth v. Myers, 164 A.3d 1162, 1172
(Pa. 2017). The Myers court held that a driver has the
statutory right to refuse consent to a blood test under
§1547, even if they are unconscious. Id. The plurality
opinion in Myers suggested that implied consent is not,
on its own, an exception to the warrant requirement:

Implied consent, standing alone, does not sat-
isfy the constitutional requirements for the
searches that the statute contemplates. If nei-
ther voluntary consent nor some other valid
exception to the warrant requirement is es-
tablished, then a chemical test may be con-
ducted only pursuant to a search warrant.

Id. at 1181.

Because Myers did not involve a motor vehicle ac-
cident, §3755 did not apply. Despite this, §3755 has
long been considered part of §1547 overall implied con-
sent scheme, even though they are separate statutes.
Commonwealth v. Riedel, 651 A.2d 135, 140 (1994).
Thus, this Court has the authority to decide if §3755 is
to remain constitutional and if it applies to the instant
case.

C) Applicability of §3755.

Alternatively, if this Court finds §3755 to remain
constitutionally firm, then the instant case rests on the
Commonwealth’s compliance with § 3755.
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§3755 states:

(a) General rule. — If, as a result of a mo-
tor vehicle accident, the person who drove,
operated or was in actual physical control of
the movement of any involved motor vehicle
requires medical treatment in an emergency
room of a hospital and if probable cause ex-
ists to believe a violation of section 3802
(relating to driving under influence of al-
cohol or controlled substance) was in-
volved, the emergency room physician or his
designee shall promptly take blood sam-
ples from those persons and transmit them
within 24 hours for testing to the Department
of Health or a clinical laboratory licensed and
approved by the Department of Health and
specifically designated for this purpose. This
section shall be applicable to all injured occu-
pants who were capable of motor vehicle oper-
ation if the operator or person in actual
physical control of the movement of the motor
vehicle cannot be determined. Test results
shall be released upon request of the per-
son tested, his attorney, his physician or
governmental officials or agencies.

75 Pa.C.S.A. § 3755(a). (emphasis added).

Once a police officer:

establishes probable cause to believe that a
person operated a motor vehicle under the
influence, and subsequently requests that
hospital personnel withdraw blood samples
for testing of alcohol content, the officer is



App. 118

entitled to obtain the results of such tests, re-
gardless of whether the test was performed
for medical purposes or legal purposes.

Commonwealth v. Barton, 690 A.2d 293, 298 (Pa. Su-
per. 1997).

When there is no dispute that blood was drawn for
independent medical purposes, the blood test results
must be suppressed in the absence of a warrant or ex-
igent circumstances. Commonwealth v. Shaw 770 A.2d
295, 298-99 (Pa. 2001). A blood test conducted prior to
the request of a police officer does not affect the com-
pliance of § 3755 or the officer’s entitlement to obtain
the results. Commonwealth v. Seibert, 799 A.2d 54, 64
(Pa. Super. 2002). If the Commonwealth does not prove
whether a blood test was taken for independent medi-
cal purposes or for a perceived duty under § 3755, the
blood test results must be suppressed. Commonwealth
v. West, 2003 834 A.2d 625, 637 (Pa. Super. 2003).

Shaw did not explicitly overrule Barton, which
simply requires that probable cause exist in order for
arequest to be made under § 3755. The Shaw court did
not hold that if a dispute existed as to why a blood test
was taken that such a dispute results in the need for a
suppression. The Seibert court reaffirmed the princi-
ples of Barton after Shaw was decided.

In this instant case, neither Appellant nor Appel-
lee argued that West was controlling or was at issue.
West does not control because probable cause existed
when Sgt. Farren arrived to request a blood test. Sgt.
Farren was informed by the affiant, Lt. Lutz, that the
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circumstances of the motor vehicle accident with the
freight train showed that probable cause of a DUI re-
lated offense did exist.

Furthermore, the circumstances of Sgt. Farren’s
request shows that the blood tests were conducted un-
der York Hospital’s perceived duty of § 3755. The blood
test was taken at 5:56 pm and Sgt. Farren did not re-
quest the results until 7:30pm. The blood samples were
waiting for Sgt. Farren to make the request. Upon his
request, Sgt. Farren filled out the necessary paperwork
to transfer the blood samples to NMS labs. The blood
samples were immediately packaged for delivery upon
this request. Therefore, the Commonwealth proved its
burden of showing that Sgt. Farren had probable cause
to request the blood samples under § 3755 and that
York Hospital operated under a perceived duty of
§ 3755.

II. Distinctions between Appellant’s Post-Sentence
Motion and Appellant’s Concise Statement.

In his post-sentence motion, Appellant only chal-
lenged the weight of the evidence as to 5 of the 9 con-
victed counts: 1 count under 75 Pa.C.S.A. §3735(a) for
Homicide by Vehicle while Driving Under the Influ-
ence; 1 count under 18 Pa.C.S.A. §4304(a)(1) for En-
dangering Welfare of Child; 1 count under 75 Pa.C.S.A.
§3802(d)(1)(1) for DUI: Controlled Substance — Sched-
ule 1; 1 count under 75 Pa.C.S.A. §3802(d)(1)(i1i) for
DUI: Controlled Substance — Metabolite; and 1 count
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under 75 Pa.C.S.A. §3732.1(a) for Aggravated Assault
by Vehicle.

At the time of the post-sentence motion, Appellant
did not challenge the remaining counts and did not
challenge any counts as to the sufficiency of the evi-
dence.

In his concise statement, Appellant challenged all
9 convicted counts as to the weight and challenged 3
counts for insufficiency. These 3 counts are 1 count
under 75 Pa.C.S.A. §3802(d)(1)(1) for DUI: Controlled
Substance — Schedule 1; 1 count under 75 Pa.C.S.A.
§3802(d)(1)(111) for DUI: Controlled Substance — Me-
tabolite; and 1 count under 18 Pa.C.S.A. §4304(a)(1) for
Endangering Welfare of Child.

A true weight of the evidence challenge “‘concedes
that sufficient evidence exists to sustain the verdict’
but questions which evidence is to be believed.” Com-
monwealth v. Galindes, 786 A.2d 1004, 1013 (Pa. Super.
2001) (quoting Armbruster v. Horowitz, 744 A.2d 285,
286 (Pa. Super. 1999)).

Each error “identified in the [concise statement]
will be deemed to include every subsidiary issue con-
tained therein which was raised in the trial court.”
Pa.R.A.P. 1925. (b)(4)(v).

The Appellant must satisfy all of the following:

(1) the appellant preserved the issue either
by raising it at the time of sentencing or in a
post[-]sentence motion; (2) the appellant filed
a timely notice of appeal; (3) the appellant set
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forth a concise statement of reasons relied
upon for the allowance of his appeal pursuant
to Pa.R.A.P. 2119(f); and (4) the appellant
raises a substantial question for our review.

Commonwealth v. Tejada, 107 A.3d 788, 797-98 (Pa.
Super. 2015) (citations omitted).

Issues must be raised “prior to trial, during trial,
or in a timely post-sentence motion to be preserved for
appeal.” Id. at 799.

Appellant only properly preserved some issues as
to challenge the weight of the evidence. Appellant did
not preserve the issues as to the other counts or as to
the sufficiency to any of the counts. Because Appellant
extends the weight of the evidence to all the convicted
counts, and challenges 3 counts as to the sufficiency of
the evidence for the first time on appeal, these addi-
tional issues are not subject to this Court’s review.

III. Weight and Sufficiency of the Evidence.

If this Court believes that these issues are subject
to its review, and if this Court believes that the denial
of the blood test results were proper, then alternatively,
the Commonwealth met the weight and the sufficiency
of the evidence as to all challenges.

A) Weight of the Evidence.

Allegations that a verdict is against the weight of
the evidence are decided based upon the discretion
of the trial court. Commonwealth v. Chine, 40 A.3d
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1239, 1243 (Pa. Super. 2012) (citing Commonwealth v.
Dupre, 866 A.2d 1089, 1101 (Pa. Super. 2005)). The
weight of the evidence “is exclusively for the finder
of fact who is free to believe all, part, or none of the
evidence and to determine the credibility of the wit-
nesses.” Commonwealth v. Champney, 832 A.2d 403,
408 (Pa. 2003) (citations omitted).

Moreover, the trial court should not disturb a
jury’s verdict unless the verdict is “so contrary to the
evidence as to shock one’s sense of justice.” 1d. Further,
“unless the evidence is so unreliable and/or contra-
dictory as to make any verdict based thereon pure
conjecture, these types of claims are not cognizable on
appellate review.” Commonwealth v. Gibbs, 981 A.2d
274, 282 (Pa. Super. 2009) (citing Commonwealth v.
Rossetti, 863 A.2d 1185, 1191 (Pa. Super. 2004)).

Appellate review will not overrule a trial court’s
determination as to weight of the evidence unless “the
facts and inferences of record disclose a palpable abuse
of discretion.” Id. To this end, “the trial court’s denial

! In prior unpublished decisions, the Superior Court has in-
formed this Court that what “shocks one’s sense of justice” is de-
fined as follows:

When the figure of the Justice totters on her pedestal,
or when the jury’s verdict, at the time of its rendition,
causes the trial judge to lose his breath, temporarily,
and causes him to almost fall from the bench, then it is
truly shocking to the judicial conscience.

Commonwealth v. Davidson, 860 A.2d 575, 581 (Pa. Super. 2004)
(internal citations and quotations omitted).
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of a motion for a new trial based on a weight of the
evidence claim is the least assailable of its rulings.” Id.

The test is not whether there is any evidence that
goes against the Commonwealth’s assertions. Rather,
this Court is to examine whether the verdict was “so
contrary to the evidence as to shock one’s sense of jus-
tice.” Commonwealth v. Ramtahal, 33 A.3d 602, 609
(Pa. 2011).

The trial court’s, sense of justice was not shocked,
and so it did not disturb the jury’s verdict.

B) Sufficiency of the Evidence.

The standard for reviewing the sufficiency of the
evidence is:

“whether viewing all the evidence admitted at
trial in the light most favorable to the verdict
winner, there is sufficient evidence to enable
the fact-finder to find every element of the
crime beyond a reasonable doubt.”

Commonwealth v. Charlton, 902 A.2d 554, 563 (Pa. Su-
per. 2006) (citations omitted).

The Commonwealth may sustain its burden of
proving every element of the crime “beyond a reasona-
ble doubt by means of wholly circumstantial evidence.”
1d.
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1) Sufficiency of the DM-Controlled Sub-
stance Counts

75 Pa.C.S.A. §3802(d) states:

An individual may not drive, operate or be in
actual physical control of the movement of a
vehicle under any of the following circum-
stances:

(1) Thereisin the individual’s blood any
amount of a:

(i) Schedule I controlled substance,
as defined in the act of April 14, 1972
(P.L. 233, No. 64), known as The Con-
trolled Substance, Drug, Device and
Cosmetic Act . . .

(1i1) metabolite of a substance un-
der subparagraph (i) . . .

75 Pa.C.S.A. §3802(d)(1)(1) and (iii).

Under the Controlled Substance, Drug, Device and
Cosmetic Act, “marihuana,” also known as marijuana,
is defined as a Schedule I controlled substance. 35 P.S.
§ 780-104(1)(iv).

Both counts under subsection (i) and (iii) require
that the substance is in the Appellant’s blood. 75
Pa.C.S.A. §3802(d)(1). So long as “any amount of the
substance is within the individual’s blood, the evidence
is sufficient to establish that element of the crime.”
Commonwealth v. Hutchins, A.3d 302, 311 (Pa. Super.
2012).



App. 125

The blood test results from NMS Labs showed that
marijuana was in Appellant’s blood stream and that
Appellant likely had a higher amount in his blood
stream while driving.

The engineer and the conductor of the locomotive
both saw that the red SUV and that Cori Sisti was in
the passenger seat. Appellant’s statement that he
“drove as high as a kite for 18 miles” further indicated
that Appellant was driving the SUV at the time of the
crash and when marijuana was in his blood stream.

Therefore, the trial court found Appellant was
guilty of both counts of DUI — Controlled Substance
with sufficient evidence beyond a reasonable doubt.

2) Sufficiency of the Endangering Welfare of
Child Count.

The last count, 18 Pa.C.S.A. §4304(a)(1) states:

A parent, guardian or other person supervis-
ing the welfare of a child under 18 years of
age, or a person that employs or supervises
such a person, commits an offense if he know-
ingly endangers the welfare of the child by vi-
olating a duty of care, protection or support.

18 Pa.C.S.A. §4304(a)(1).

“[t]he common sense of the community should be
considered when interpreting the language of the stat-
ute.” Commonwealth v. Trippett, 932 A.2d 188, 194 (Pa.
Super. 2007) (citations omitted). Any ‘other person’
who supervises the child is eligible to be charged and
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convicted under the statute.” Id. at 195 (citations omit-
ted). The intent element requires:

(1) the accused is aware of his/her duty to pro-
tect the child; (2) the accused is aware that the
child is in circumstances that could threaten
the child’s physical or psychological welfare;
and (3) the accused has either failed to act or
has taken action so lame or meager that such
actions cannot reasonably be expected to pro-
tect the child’s welfare.

Commonwealth v. Schley, 136 A.3d 511, 520 (Pa. Super.
2016) (citations omitted).

Appellant is the parent of child who was in the
back seat of the SUV at the time of the crash. Appel-
lant, along with Cori Sisti were supervising the tod-
dler. Appellant violated his duty of care, protection, or
support of the child when he drove the SUV under the
influence of marijuana. Appellant’s statement that he
“drove 18 miles high as a kite” provides direct evidence
of this violation. This is supported by the scent of ma-
rijuana coming from the SUV at the scene of the crash
and the scent from Appellant’s breath and person.

Furthermore, Appellant’s driving behavior indi-
cated that he was impaired while driving. Both the en-
gineer and the conductor noticed the SUV slowly coast
over the tracks in front of the locomotive despite the
engineer sounding the horn and flashing the locomo-
tive ditch lights. Appellant’s inattentiveness to the
approaching freight train is supported by the SUV’s
recorded data. The SUV traveled at such a low speed



App. 127

to show that it was coasting down Cly Road 2 and
across the railroad tracks. It was not until the point of
the impact with the train that Appellant significantly
applied the accelerator of the SUV.

Because of Appellant’s statement, the odor of ma-
rijuana, and the driving behavior, Appellant breached
his duty of care, protection and support.

Appellant breached his duty knowingly and there-
fore endangered the welfare of the child. Appellant’s
mens rea is supported by his own statement of driving
for miles under the influence and because Appellant
ultimately did not yield to the freight train when the
circumstances called for it.

At the railroad crossing with Cly Road 2 was the
wooden crossbuck sign. 75 Pa.C.S.A. § 3341 states:

(a) General rule. — Whenever any person
driving a vehicle approaches a railroad grade
crossing under any of the circumstances
stated in this section, the driver of the ve-
hicle shall stop within 50 feet but not less
than 15 feet from the nearest rail of the
railroad and shall not proceed until it
can be done safely. The foregoing require-
ments shall apply upon the occurrence of any
of the following circumstances:

(1) A clearly visible electric or mechani-
cal signal device gives warning of the im-
mediate approach of a railroad train.

(2) A crossing gate is lowered or a flag-
man gives or continues to give a signal of
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the approach or passage of a railroad
train.

(3) A railroad train approaching
within approximately 1,500 feet of the
highway crossing emits a signal audi-
ble from that distance and the rail-
road train, by reason of its speed or
nearness to the crossing, is a hazard.

(4) An approaching railroad train is
plainly visible and is in hazardous
proximity to the crossing.

75 Pa.C.S.A. § 3341(a) (emphasis added).

The Driver’s Manual for the Department of Trans-
portation defines a Railroad Crossbuck as a sign:

placed at a railroad crossing where the tracks
cross the roadway. [The driver] should treat
the crossbuck sign as a YIELD sign; slow
down and prepare to stop, if [the driver] see or
hear a train approaching.

Pa Driver’s Manual, Chapter 2 — Signals, Signs and
Pavement Markings, 10.

The Driver’s Manual states that a yield sign re-
quires a driver to:

Slow down and check for traffic and give the
right-of-way to pedestrians and approaching
cross traffic. [The driver] should stop only
when it is necessary. Proceed when [the driver]
can do so safely without interfering with nor-
mal traffic flow.
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The statute for yield signs, 75 Pa.C.S.A. § 3323,
states:

The driver of a vehicle approaching a yield
sign shall in obedience to the sign slow down
to a speed reasonable for the existing condi-
tions and, if required for safety to stop, shall
stop before entering a crosswalk on the near
side of the intersection or, if none, then at the
point nearest the intersecting roadway where
the driver has a view of approaching traffic on
the intersecting roadway before entering. Af-
ter slowing down or stopping, the driver shall
yield the right-of-way to any vehicle in the in-
tersection or approaching on another roadway
so closely as to constitute a hazard during the
time the driver is moving across or within the
intersection of roadways. If a driver is in-
volved in a collision with a vehicle in the
intersection or junction of roadways after
driving past a yield sign, the collision shall be
deemed prima facie evidence of failure of the
driver to yield the right-of-way.

75 Pa.C.S.A. § 3323(c).

Appellant argued that his view of the train was
obstructed by bushes and parked cars. The Common-
wealth argued that the view of the train was not ob-
structed, and instead the view was so clear that the
engineer could see the SUV and that the conductor
could see Cori Sisti in the passenger seat. The conduc-
tor could even see Sisti trying to get Appellant’s atten-
tion of the oncoming train.
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Even if Appellant’s view of the train of was ob-
structed, § 3341, the Driver’s Manual, and § 3323 alto-
gether require that Appellant not proceed across the
railroad tracks until Appellant was certain it was safe
to do so. The conductor testified that he saw the SUV
approaching the grade crossing and proceeding to
coast onto the tracks slowly without stopping or yield-
ing.

Appellant disregarded the crossbuck sign and did
not take corrective action until immediately prior to
the point of impact with the locomotive. By crossing
the tracks unsafely, ignoring the crossbuck sign, and
the circumstantial evidence of driving the SUV im-
paired, Appellant knowingly endangered the welfare of
the child. Furthermore, Appellant placed the child in
danger during the entirety of his trip driving the SUV,
let alone crossing the tracks.

Therefore, the trial court found Appellant was
guilty of this count with sufficient evidence beyond a
reasonable doubt.

CONCLUSION

In conclusion, the trial court respectfully requests
that this Court find 75 Pa.C.S.A. § 3755 unconstitu-
tional in light of the Supreme Court’s remand order in
Commonwealth v. March; suppress Appellant’s blood
test results; and affirm the non-DUI convictions based
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upon the circumstantial evidence and the lack of
preservation for appeal.

/s/ Michael E. Bortner
Michael E. Bortner
Judge of the Court of

Common Pleas
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IN THE COURT OF COMMON PLEAS OF
YORK COUNTY, PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH : No. CP-67-CR-

V. : 0002824-2015

AKIM S. JONES-WILLIAMS,
Defendant

APPEARANCES:

Timothy J. Barker, Esquire Shawn M. Dorward,
Counsel for the Esquire
Commonwealth Counsel for the
Defendant

ORDER

AND NOW, this 27th day of April 2016, the Court
hereby ORDERS that the Defendant’s Omnibus Pre-
Trial Motion that was docketed on October 26, 2015 is
Denied.

Copies of this Order to York County Clerk of Courts,
Timothy J. Barker, Esquire, Shawn M. Dorward, Es-
quire, and the Defendant, Akim S. Jones-Williams.

BY THE COURT:

/s/ Michael E. Bortner
MICHAEL E. BORTNER,
JUDGE
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IN THE COURT OF COMMON PLEAS OF
YORK COUNTY, PENNSYLVANIA

CRIMINAL DIVISION
COMMONWEALTH OF : No. CP-67-CR-
PENNSYLVANIA : 0002824-2015

V. :
AKIM S. JONES-WILLIAMS,
Defendant

COUNSEL OF RECORD:

Timothy J. Barker, Esquire Shawn M. Dorward,

Counsel for the Esquire

Commonwealth Counsel for the
Defendant

OPINION IN SUPPORT OF ORDER
(Filed Apr. 27, 2016)

Defendant Akim S. Jones-Williams, by and
through his counsel, filed an Omnibus Pre-Trial Mo-
tion that was docketed on October 26, 2015. A Hearing
was held on that Motion on December 21, 2015 and at
the conclusion of that Hearing we took the matter un-
der advisement. Parties were ordered to file briefs in
support of their positions. After consideration of all rel-
evant testimony, evidence, and case law, this Court has
Denied Defendant Jones-Williams’ Motion and we

now issue this Opinion in Support of that Order.
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I. Facts

In their various filings, the attorneys for both par-
ties have provided in-depth accountings of the relevant
facts. Since the parties have adequately summarized
the facts, it is our belief that a third narrative would
be superfluous. Therefore, we omit this customary step
and simply refer to facts as necessary.

II. Habeas Corpus Petition
A. Habeas

The Defendant has withdrawn the habeas corpus
portion of his motions. We therefore move on to the De-
fendant’s remaining suppression issues.

B. Probable Cause for Blood Draw

The Defendant’s second averment is that the in-
vestigators lacked probable cause to take and perform
toxicological screening of his blood. In Commonwealth
v. Barton, our Superior Court provided an excellent
synopsis of applicable law. 690 A.2d 293 (Pa. Super. Ct.
1997).

In Barton, we are reminded that, “‘a search or sei-
zure is not reasonable unless it is conducted pursuant
to a search warrant issued by a magistrate upon a
showing of probable cause.”” Id., at 295 (quoting Com-
monwealth v. Kohl, 615 A.2d 308, 315 (Pa. 1992)). How-
ever, there is a carve-out for “implied consent” that is
applicable to cases such as the one sub judice. Id.
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(citing 75 Pa.C.S.A. §1547(a)1)). 75 Pa.C.S.A.
§ 1547(a)(1) states:

(a) General Rule.—Any person who drives,
operates or is in actual physical control of the
movement of a motor vehicle in this Common-
wealth shall be deemed to have given consent
to one or more chemical tests of breath, blood
or urine for the purposes of determining the
alcoholic content of blood or the presence of a
controlled substance if a police officer has rea-
sonable grounds to believe the person to have
been driving, operating or in actual physical
control of the movement of a motor vehicle:

(1) while under the influence of alcohol or
a controlled substance or both. . ..

Id. “The ‘reasonable grounds’ requirement of this pro-
vision has been interpreted to require probable cause.”
Id. (citing Kohl, 615 A.2d at 315). The Barton court
goes on to indicate that we should read § 1547(a)(1) in
conjunction with 75 Pa.C.S.A. § 3755(a), which states
that:

If, as a result of a motor vehicle accident, the
person who drove, operated or was in actual
physical control of the movement of any in-
volved motor vehicle requires medical treat-
ment in an emergency room of a hospital and
if probable cause exists to believe a violation
of section 3731 (relating to driving under the
influence of alcohol or controlled substance)
was involved, the emergency room physician
or his designee shall promptly take blood
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samples from those persons and transmit
them within 24 hours for testing. . . .

Id. These test results, “ . . . shall be released upon re-
quest of the person tested, his attorney, his physician
or governmental officials or agencies.” 75 Pa.C.S.A.
§ 3755(a). Thereafter, it is stated in Barton that,

[oJur courts have found that, together, sec-
tions 1547 and 3755 comprise a statutory
scheme which, under particular circum-
stances, not only imply the consent of a driver
to undergo chemical or blood tests, but also re-
quire hospital personnel to withdraw blood
from a person, and release the test results, at
the request of a police officer who has proba-
ble cause to believe the person was operating
a vehicle while under the influence.

Id., at 296 (citing Commonwealth v. Riedel, 651 A.2d
135, 139-40 (Pa. 1994) (citation omitted)).

In addition to the case law already cited, we note
the following:

[Ulnder the statutory scheme developed
through sections 1547 and 3755, once an of-
ficer establishes probable cause to believe
that a person operated a motor vehicle under
the influence, and subsequently requests that
hospital personnel withdraw blood samples
for testing of alcohol content, the officer is en-
titled to obtain the results of such tests, re-
gardless of whether the test was performed
for medical purposes or legal purposes.
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Barton, 690 A.2d at 298. Put simply, the investigators
were entitled to receive the results of the blood draw if
they possessed probable cause for their request. With
the foregoing in mind, we turn to what constitutes
probable cause.

“‘Probable cause exists where the facts and cir-
cumstances within the officer’s knowledge are suffi-
cient to warrant a prudent individual in believing that
an offense was committed and that the defendant has
committed it.”” Commonuwealth v. Griffin, 24 A.3d 1037,
1042 (Pa. Super. Ct. 2011) (quoting Commonwealth v.
Stewart, 740 A.2d 712, 718 (Pa. Super. Ct. 1999) (cita-
tions omitted)). And, “[i]ln determining whether proba-
ble cause exists, we must ‘consider the totality of the
circumstances as they appeared to the arresting of-
ficer.’” Id. (emphasis added). Specifically, “[plrobable
cause exists where the officer has knowledge of suffi-
cient facts and circumstances to warrant a prudent
person to believe that the driver had been driving un-
der the influence of alcohol.” Commonwealth v. Kohl,
576 A.2d 1049, 1052 (Pa. Super. Ct. 1990). Here, rather
than alcohol, marijuana was indicated. Under 75
Pa.C.S.A. § 3802(d)(1)(1)(iii), it is illegal for an individ-
ual to operate a vehicle with any trace of marijuana in
their system. Therefore, a belief that the Defendant op-
erated the red SUV in question with any marijuana
within his system would constitute probable cause.

The weather conditions on the day of the incident
were clear and there would have been nothing ob-
structing the view of drivers approaching the train
tracks. (Notes of Testimony, 4/29/15, at 36.) A Norfolk
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Southern train, per procedure, announced its approach
of the fateful juncture. Id., at 9-10. The train conductor,
Virgil Weaver, noticed a red SUV travelling approxi-
mately two miles per hour across the railroad tracks.
Id., at 8-9. Weaver observed a Caucasian occupant of
the red SUV to be flailing their arms as if willing the
SUYV to pass the tracks and avert the impending acci-
dent. Id., at 9-10. Despite the train crew’s efforts at
braking, the accident was not averted and the train im-
pacted the red SUV. Id., at 9.

Following the accident, Weaver approached the
SUV. Id., at 11. The SUV occupants were observed to
be a Caucasian female, an African-American male, and
a toddler. Id., at 13. Weaver testified that he smelled
the odor of marijuana within the SUV. Id., at 14. At the
scene of the accident, an Officer Steven Lutz was made
aware that his officers had received information from
train crew and first responders that they smelled ma-
rijuana. Id., at 45.

Paramedic Leslie Garner encountered the Defen-
dant lying on the ground in front of the SUV. Id., at 25.
Garner is familiar with the odor of marijuana and she
testified that she was confronted by “a very strong odor
of marijuana” emanating from the Defendant. Id., at
27. Garner did not smell the marijuana inside of the
vehicle where she had found the Caucasian female and
toddler. Id., at 28. Garner informed Officer Romine
that she smelled marijuana on the Defendant’s person.
(Notes of Testimony, 12/21/15, at 47.) Based upon the
information received at the scene, Officer Lutz ordered
an Officer Farren to proceed to York Hospital and
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request a legal blood pull, which was accomplished.
(N.T., 4/29/15, at 47-48.)

The defense is correct that not all of the witnesses
testified to smelling marijuana emanating from the
Defendant; however, Weaver smelled marijuana in the
vehicle while the Defendant was still in the SUV and
Garner detected the smell of marijuana on the Defen-
dant when neither of the other SUV passengers was
near the Defendant. Crucially, Garner smelled no ma-
rijuana inside of the vehicle when the Defendant was
not inside it but the other two occupants were. It is
more than a reasonable inference that the Defendant
was the source of the marijuana odor.

The Commonwealth raises the applicability of the
fairly recent decision in Commonwealth v. Jones. 121
A.3d 524 (Pa. Super. Ct. 2015). As the Commonwealth
maintains, the Jones decision does seem to stand for
the proposition that where an officer smells the odor of
burnt marijuana in a vehicle in which the operator is
the only occupant, this fact alone allows an officer to
reasonably believe that an individual has operated the
vehicle after consuming marijuana and the officer is
thereby authorized to request a blood draw. Id., at 529.
Admittedly, the Jones decision is factually different
from the case at hand with respect to the number of
passengers in the vehicle. However, we are persuaded
that the analysis set forth in Jones justifies a broader
reading of the legal framework set forth in that case.
Thus, Jones stands for the principle that a whiff of ma-
rijuana detected in a vehicle with a single occupant is
sufficient to form probable cause for a blood draw. If
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that is the case, then surely isolation of the driver as
the sole source of the smell of marijuana would be suf-
ficient to form probable cause as well. Fleshed out, we
believe that where, as here, officers determined that it
is the driver who actually smells of marijuana, that is
the functional equivalent of the driver in Jones who
was the sole occupant of the vehicle.

Even if our interpretation of the Jones decision is
incorrect, or is an impermissibly expansive reading of
the holding therein, the investigators possessed more
than the mere presence of the odor of marijuana on the
Defendant as a basis for probable cause. Such factors
as the manner in which the Defendant’s vehicle ap-
proached the train tracks and the way in which the
driver reacted to, or failed to react to, the impending
accident were so seemingly inexplicable that, when
coupled with the smell of marijuana, we believe the
probable cause standard has been met. Furthermore,
the speed of the SUV was irreconcilable with weather
and visibility conditions attending the accident and,
not to mention, the efforts of the train crew to signal
their presence and avoid the accident through braking.

We do note that it was Weaver and Garner, rather
than the investigating officers, who smelled marijuana
on the Defendant. Although Jones involved officers
who may have had specialized training on the odor of
marijuana, we do not see this as a significant matter
and we did not come across any case law indicating it
should be. Under the probable cause standard, as we
interpret it, it is the totality of the circumstances
known to the officer that matter. Here, the officers had



App. 141

probable cause to request the results of the blood draw
and suppression on this motion is therefore denied.

C. Applicability of Search Warrants to Blood
Draws

The Defendant’s second motion for suppression al-
leges that a search warrant was necessary to obtain
the defendant’s blood. This argument is based on re-
cent case law that undermines and invalidates Penn-
sylvania’s implied consent law. We are especially
cautious when dealing with matters of constitutional-
ity and believe that is an area better left to the appel-
late courts. Put differently, as a trial court, we presume
legislation is constitutional and do not substitute our
views for those in the legislature who are constitution-
ally mandated to make law. Rather, we apply the law
unless there is an egregious violation and we are con-
strained to act in the interest of justice. With that said,
we recognize that the Defendant must preserve all is-
sues for appeal. Therefore, we will proceed with our
analysis of Defendant’s constitutional arguments.

Counsel for the defense brings Missouri v.
McNeely to our attention. _ U.S. |, 133 S.Ct. 1552
(2013). Defense counsel does an admirable job of ex-
trapolating from McNeely;, however, we believe the
Commonwealth gets the better of the defense in rejoin-
ing that McNeely does not touch upon the constitution-
ality of implied consent statutes. Rather, in . McNeely,
“[t]he question presented ... is whether the natural
metabolization of alcohol in the bloodstream presents
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a per se exigency that justifies an exception to the
Fourth Amendment warrant requirement for noncon-
sensual blood testing in all drunk-driving cases.” Id.,
at 1556. In other words, should there be a bright line
rule, for all DUIs, that the warrant requirement is al-
ways waived based upon the exigency created by the
metabolization of alcohol, or, in our case, marijuana?
The Supreme Court of the United States answered
that, no, a bright line rule is inappropriate and ques-
tions of exigency are to be determined on a case by case
basis that considers the totality of the circumstances.
Id.

Turning to the totality of the circumstances,
McNeely speaks to a different factual scenario than the
one we have before us in which the blood draw was
effectuated pursuant to a request that was premised
upon Pennsylvania’s implied consent scheme following
an accident involving injuries. The defendant in
McNeely was not involved in an accident that, either
along with alcohol or without it, rendered him insensi-
ble and unable to consent as with the instant defen-
dant. (N.T., 12/21/15, at 58-59.) The defendant in
McNeely was pulled over following erratic driving and,
exhibiting classic signs of impairment, was requested
to submit to chemical testing, which he refused. Id., at
1556-57. McNeely was then transported to a hospital
and following the reading of an implied consent form

! We note that the instant case involves marijuana and not
alcohol. However, as we do not believe this detail changes our cal-
culus, we continue to entertain Defendant’s raising of Missouri v.
McNeely.
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he again refused to submit to chemical testing. Id., at
1557. The officer then requested that the hospital staff
perform a blood draw, which indicated McNeely was
well above the legal limit. Id. It was under these facts
that the Court affirmed the lower court’s determina-
tion that the dissipation of alcohol within the blood-
stream does not on its own establish exigency
sufficient to obviate the warrant requirement. Id., at
1558.

The facts in the instant matter are far more akin
to those of the seminal case of Schmerber v. California.
384 U.S. 757 (1966). Therein, exigency to perform a
blood draw sans warrant was found to exist because of
the metabolization of the alcohol and the time needed
to both transport the defendant to the hospital and
process the accident scene. Id., at 771. McNeely upheld
Schmerber because the totality of the circumstances in
Schmerber amounted to exigency. McNeely supra, at
1560. Here, there was an accident scene involving the
parties to the accident, emergency personal, and the
investigators. As recounted above, Officer Lutz dis-
patched Officer Farren to the hospital to obtain blood
from the defendant after gathering enough infor-
mation at the scene to form probable cause. As in
Schmerber, the officers had to process an accident
scene and the Defendant had been transported to a
hospital. The exigency Officer Lutz felt is evident in his
testimony when he stated, “I instructed Officer Farren,
who was reporting on duty, that as soon as he came on
duty to jump in his car and respond to the York Hospi-
tal and request a legal blood, a BAC, for Mr. Akim.”
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(N.T., 4/29/15, at 47) (emphasis added). Though Officer
Lutz’s subjective feeling of exigency carries no weight,
we agree that the circumstances warranted it.

Metabolization of alcohol is not, in and of itself,
enough to find exigency; however, we believe that in-
vestigators’ fears vis-a-vis metabolization are enough
to find exigency when the officers were delayed by
needs more pressing that obtaining the Defendant’s
BAC—namely, attending to victims and processing the
scene of a death. In short, to whatever extent McNeely
calls our implied consent scheme into question, under
the totality of the circumstances subd judice, this is a
case of exigency that is sufficient to overcome any war-
rant requirement not dispensed with through our im-
plied consent laws.

Finally, we do not fail to address the Defendant’s
contention, raised in the alternative, that, even if the
implied consent statute remains intact, the Common-
wealth did not comply with the procedures necessary
to effectuate it. Defense counsel is correct in that the
record appears devoid of the reason why hospital staff
drew blood from the Defendant. In other words, was
this a medical blood draw for treatment purposes or a
legal blood draw based upon probable cause? The blood
was drawn July 5, 2014 at 5:56 p.m. (N.T., 4/29/15, at
51.) However, Officer Farren submitted a request for a
legal blood draw for July 5, 2014 at 7:30 p.m. Our read-
ing of the law indicates that the purpose for a blood
draw is immaterial and that the only matters of im-
portance are if the officer made a request for a blood
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draw that is based upon adequate probable cause.
Again:

[Ulnder the statutory scheme developed
through sections 1547 and 3755, once an of-
ficer establishes probable cause to believe
that a person operated a motor vehicle under
the influence, and subsequently requests that
hospital personnel withdraw blood samples
for testing of alcohol content, the officer is en-
titled to obtain the results of such tests, re-
gardless of whether the test was performed for
medical purposes or legal purposes.

Commonwealth v. Barton, 690 A.2d 293, 298 (Pa. Su-
per. Ct. 1997) (emphasis added). The Defendant’s re-
quest to suppress the results from the blood draw in
this case for lack of a warrant is denied.

II1. Conclusion

Based upon the reasons stated above, this Court
Denies those motions of the Defendant, in his Omni-
bus Pre-Trial Motion, that have not already been vol-
untarily withdrawn.

BY THE COURT,

/s/ Michael E. Bortner
DATED: MICHAEL E. BORTNER,
April 27th, 2016 JUDGE






