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INTEREST OF AMICI CURIAE"

Amici law professors listed in the Appendix are
leading scholars and teachers of federal Indian law,
with expertise in the rules of statutory interpretation
that preserve the sovereign immunity of Native Na-
tions absent Congress’s unequivocal expression of its
intent to abrogate it. They file this brief out of a shared
belief that the decision below is irreconcilable with
this Court’s precedents and encroaches upon Con-
gress’s constitutional authority to determine federal
Indian policy.

! Pursuant to Supreme Court Rule 37.6, amici affirm that no
counsel for a party authored this brief in whole or in part, and
that no person or entity other than amici and their counsel made
a monetary contribution intended to fund the preparation or sub-
mission of this brief.
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INTRODUCTION AND SUMMARY OF
ARGUMENT

The question of statutory interpretation in this
case is answered by two bedrock principles of federal
Indian law and the constitutional separation of powers
between Congress and the Judicial Branch. Together,
these principles make it clear that “it is fundamentally
Congress’s job, not [the job of the federal courts], to de-
termine whether or how to limit tribal immunity.”
Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 800
(2014). Citing “policy” among other reasons, Pet. App.
12a, the First Circuit wrongly took on that job when it
held that Native Nations may not invoke sovereign im-
munity to bar damages actions under the Bankruptcy
Code.

First, as this Court reaffirmed just last Term in Ys-
leta Del Sur Pueblo v. Texas, Native Nations “possess
‘inherent sovereign authority.” 142 S. Ct. 1929, 1934
(2022) (quoting Oklahoma Tax Comm’n v. Citizen
Band Potawatomi Indian Tribe of Okla., 498 U.S. 505,
509 (1991)). Sovereign immunity “is a necessary corol-
lary to Indian sovereignty and self-governance.” Three
Affiliated Tribes of Fort Berthold Rsrv. v. Wold Eng’g,
476 U.S. 877, 890 (1986). “Suits against Indian tribes
are thus barred by sovereign immunity absent a clear
waiver by the tribe or congressional abrogation.” Citi-
zen Band Potawatomi Indian Tribe, 498 U.S. at 509.

Second, “[ulnder our Constitution, treaties, and
laws, Congress . . . bears vital responsibilities in the
field of tribal affairs.” Ysleta Del Sur Pueblo, 142 S. Ct.
at 1934. Unless Congress “unequivocally’ express|es]”
the intent to abrogate Tribal sovereign immunity, the
federal courts will not construe a statute to abrogate
it. Bay Mills, 572 U.S. at 782 (quoting C&L Enters. v.
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Citizen Band Potawatomi Indian Tribe of Okla., 532
U.S. 411, 418 (2001)).

The unequivocal expression requirement thus re-
flects the separation of powers between Congress and
the federal courts, which is grounded in the Constitu-
tion’s assignment of authority to the political branches
in the field of Indian affairs. “Although Congress has
plenary authority over tribes, courts will not lightly
assume that Congress in fact intends to undermine In-
dian self-government.” Bay Mills, 572 U.S. at 790 (ci-
tations omitted). Under this “enduring principle of In-
dian law,” id., just as Congress must clearly say so if
it intends to allow a state to infringe upon the exclu-
sive authority of Native Nations, see Williams v. Lee,
358 U.S. 217, 221 (1959), or to grant the federal courts
similar authority to intrude upon tribes’ sovereign pre-
rogatives, see lowa Mut. Ins. Co. v. LaPlante, 480 U.S.
9, 18 (1987); Santa Clara Pueblo v. Martinez, 436 U.S.
49, 58-60 (1978), or to break a treaty promise, see
United States v. Dion, 476 U.S. 734, 738-739 (1986), so
too must Congress express unequivocally its intent to
abrogate Tribal sovereign immunity, see Bay Mills,
572 U.S. at 788.

The unequivocal-expression requirement is a well-
established rule of construction upon which Congress
may rely to further the goals of its longstanding Tribal
self-determination policy. When Congress enacted the
original Bankruptcy Code and when Congress
amended it to include the provision at issue in this
case, it presumably was aware that an unequivocal ex-
pression of intent was necessary to abrogate Tribal
sovereign immunity. See Ysleta Del Sur Pueblo, 142 S.
Ct. at 1940 (“This Court generally assumes that, when
Congress enacts statutes, it is aware of this Court’s
relevant precedents.”). Yet the Bankruptcy Code does
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not even mention Tribes, much less unequivocally in-
dicate that Congress decided to encroach upon Tribal
sovereignty by abrogating Tribal sovereign immunity.
That is unsurprising: During the same decade that
Congress enacted the Bankruptcy Code, it adopted the
Tribal self-determination policy and “consistently reit-
erated its approval of the [Tribal sovereign] immunity
doctrine.” Citizen Band Potawatomi Indian Tribe of
Okla., 498 U.S. at 510.

The decision below flatly misconstrued the Bank-
ruptcy Code because it did not properly apply the un-
equivocal-expression requirement. The panel majority
combined dictionary definitions, “historical context,”
and references to “structure” and “policy” to justify ab-
rogating Tribal sovereign immunity. Pet. App. 8a-9a,
11a-12a. But, as Chief Judge Barron explained in his
dissenting opinion, the question is not whether the
Code might plausibly be read to abrogate Tribal sover-
eign immunity—much less whether federal judges
think it would be good “policy” to do so. The question
is whether Congress considered abrogating Tribal sov-
ereign immunity and unequivocally expressed its in-
tention to do so. See Bay Mills, 572 U.S. at 790. And as
to that question, whether one looks to statutory text,
structure, or legislative context, the answer is plain:
Congress did not clearly abrogate Tribal sovereign im-
munity when it enacted the Code in 1978 or when it
amended the Code in 1994.

This Court should reverse the decision below and
once again reaffirm that the authority to abrogate the
federal government’s longstanding recognition of
Tribal sovereign immunity rests solely with Congress,
the branch tasked with determining the United States’
policy in Indian affairs.
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ARGUMENT

L The Decision Below Contravenes Funda-
mental Principles Of Tribal Sovereignty
And Congress’s Authority To Determine
Federal Indian Policy

Tribal sovereign immunity is critical to Native Na-
tions’ self-determination and economic development.
“Not only is sovereign immunity an inherent part of
the concept of sovereignty and what it means to be a
sovereign, but ‘immunity [also] is thought [to be] nec-
essary to promote the federal policies of tribal selfl-
]determination, economic development, and cultural
autonomy.” Breakthrough Mgmt. Grp., Inc. v. Chuk-
chansi Gold Casino and Resort, 629 F.3d 1173, 1182
(10th Cir. 2010) (quoting Am. Indian Agric. Credit
Consortium, Inc. v. Standing Rock Sioux Tribe, 780
F.2d 1374, 1378 (8th Cir. 1985) (alterations original)).
Thus, Tribal sovereign immunity is a component of
Tribal sovereignty and a background principle upon
which Congress has relied in enacting its Tribal self-
determination policy.

A. Tribes are “separate sovereigns pre-existing the
Constitution” with powers of self-government, includ-
ing sovereign immunity from suit. Santa Clara
Pueblo, 436 U.S. at 56. Like other sovereigns, Native
Nations enjoy a traditional immunity from suit in the
courts of another sovereign. Bay Mills,572 U.S. at 788.
“As a matter of federal law, an Indian tribe is subject
to suit only where Congress has authorized the suit or
the tribe has waived its immunity.” Kiowa Tribe of
Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998).
This basic rule, which is part of the “background”
against which Congress legislates with respect to
Tribes, extends to commercial activities. Id. at 758,
760. Tribal sovereign immunity also extends to arms



6

of the Tribe, which may, as happened here, invoke it
as a shield to suit. See Ninigret Dev. Corp. v. Narra-
gansett Indian Wetuomuck Hous. Auth., 207 F.3d 21,
29 (1st Cir. 2000).

This Court has consistently reaffirmed that “it is
fundamentally Congress’s job, not ours, to determine
whether or how to limit tribal immunity.” Bay Mills,
572 U.S. at 800. This fundamental principle reflects
the separation of powers between Congress and the
federal courts and the unique “government-to-govern-
ment” relationship between Tribal sovereigns and the
United States. See generally United States v. Lara, 541
U.S. 193, 202 (2004). Congress’s authority arises from
a constellation of explicit constitutional provisions and
structural principles implicit in the Constitution. See
id. at 200; Morton v. Mancari, 417 U.S. 535, 552
(1974). This constitutional authority empowers Con-
gress to fulfill its “unique obligation toward the Indi-
ans” arising from the government-to-government rela-
tionship. Mancari, 417 U.S. at 541-542, 555. Con-
gress’s powers, this Court has held, include the au-
thority to abrogate federal recognition of Tribal sover-
eign immunity. In deference to Congress’s role in In-
dian affairs, this Court has repeatedly cautioned,
“courts will not lightly assume that Congress in fact
intends to undermine Indian self-government.” Bay
Mills, 572 U.S. at 790. Rather, “[t]he baseline position

. is tribal immunity; and ‘[t]Jo abrogate [such] im-
munity, Congress must “unequivocally” express that
purpose.” Id. (quoting C&L Enters., 532 U.S. at 418).

The unequivocal-expression requirement thus re-
flects the fundamental and well-established principle
that the authority to abrogate federal recognition of
Tribal sovereign immunity lies with Congress. In
Kiowa Tribe, this Court “defer[red]” to Congress,
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which had not abrogated Tribal sovereign immunity
from suit for off-reservation commercial activities. 523
U.S. at 758-759. And in Bay Mills, this Court reaf-
firmed that “it is fundamentally Congress’s job, not
ours, to determine whether or how to limit tribal im-
munity.” 572 U.S. at 800. Because in both cases Con-
gress had not unequivocally expressed an intent to ab-
rogate it, this Court held that Tribal sovereign immun-
ity required dismissal of actions against Tribes. See
Kiowa Tribe, 523 U.S. at 760; Bay Mills, 572 U.S. at
800.

B. The requirement that Congress express une-
quivocally its intent to diminish or abrogate tribal
rights or powers is not unique to the context of Tribal
sovereign immunity. For over 150 years, this Court
consistently has recognized such a requirement when
considering other limitations on tribal sovereignty, in-
cluding:

e the abrogation of treaty rights, Herrera v.
Wyoming, 139 S. Ct. 1686, 1696 (2019)
(“Congress ‘must clearly express’ any intent
to abrogate Indian treaty rights.” (quoting
Minnesota v. Mille Lacs Band of Chippewa
Indians, 526 U.S. 172, 202 (1999))), Dion,
476 U.S. at 738 (“We have required that
Congress’ intention to abrogate Indian
treaty rights be clear and plain.”);

e reservation disestablishment or diminish-
ment, McGirt v. Oklahoma, 140 S. Ct. 2452,
2462 (2020) (“the Legislature wields signifi-
cant constitutional authority when it comes
to tribal relations,” a federal court will not
“lightly infer” congressional intent to en-
croach upon Tribal sovereignty and self-gov-
ernance), Nebraska v. Parker, 577 U.S. 481,
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487-488 (2016) (“Only Congress can divest a
reservation of its land and diminish its
boundaries, and its intent to do so must be
clear” (quotation marks and citation omit-

ted));

e abrogation of an attribute of tribal sover-
eignty, Ex parte Crow Dog, 109 U.S. 556, 572
(1883) (to justify abrogation of the criminal
jurisdiction of a tribe “recognized in many
decisions of this court” and federal treaties
“requires a clear expression of the intention
of congress”);

e the infringement upon exclusive tribal adju-
dicatory authority by a state, Williams, 358
U.S. at 221 (“[W]hen Congress has wished
the States to exercise this power it has ex-
pressly granted them the jurisdictionl[.]”);
and

e the grant of authority to a federal court to
similarly infringe upon tribal sovereignty,
see Iowa Mut. Ins. Co., 480 U.S. at 18 (“Be-
cause Tribe[s] retain[] all inherent attrib-
utes of sovereignty that have not been di-
vested by the Federal Government, the
proper inference from silence . . . is that the
sovereign power . . . remains intact.”) (cita-
tion omitted), Santa Clara Pueblo, 436 U.S.
at 60 (“[A] proper respect both for tribal sov-
ereignty itself and for the plenary authority
of Congress in this area cautions that we
tread lightly in the absence of clear indica-
tions of legislative intent.”).

In Bay Mills, this Court explained that the une-
quivocal-expression requirement, in all of these con-
texts, “reflects an enduring principle of Indian law:
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Although Congress has plenary authority over tribes,
courts will not lightly assume that Congress in fact in-
tends to undermine Indian self-government.” Bay
Mills, 572 U.S. at 790. See also McGirt, 140 S. Ct. at
2482 (“If Congress wishes to withdraw its promises” of
support for Tribal sovereignty, “it must say so”
clearly.) Indeed, history shows that Congress knows
how to unequivocally express its intent to authorize
lawsuits against Indian Tribes. Many statutes—both
those enacted before the Bankruptcy Code of 1978 and
after it—unequivocally express this intent. See In re
Greektown Holdings, LLC, 917 F.3d 451, 457 (6th Cir.
2019).

C. Congress sometimes states directly that it is ab-
rogating Tribal sovereign immunity. It may, for exam-
ple, state that a defendant may not raise the defense
of Tribal sovereign immunity to suit. See, e.g., 25
U.S.C. § 5321(c)(3)(A) (providing that an “insurance
carrier shall waive any right it may have to raise as a
defense the sovereign immunity of an Indian tribe
from suit”). Or Congress may specify that the federal
courts have jurisdiction over a right of action against
a Tribe. See 25 U.S.C. § 2710(d)(7)(A)(ii) (“The United
States district courts shall have jurisdiction over . . .
any cause of action initiated by a State or Indian tribe
to enjoin a class III gaming activity located on Indian
lands and conducted in violation of any Tribal-State
compact entered into . . ..”).

In other instances, Congress has abrogated Tribal
sovereign immunity by expressly including Indian
Tribes within a list of parties amenable to suit under
a statutory right of action. In the Resource Conserva-
tion and Recovery Act of 1976, for example, Congress
authorized citizen suits to force compliance with the
statute “against any person . . . who is alleged to be in
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violation” of the statute, while defining “person” to in-
clude “an Indian Tribe.” See 42 U.S.C. § 6972(a)(1) (au-
thorizing a citizen suit); 42 U.S.C. § 6903(15) (defining
“person” to include a “municipality”); 42 U.S.C. §
6903(13) (defining “municipality” to include “an In-
dian tribe”). Congress has similarly abrogated Tribal
sovereign immunity in the Safe Drinking Water Act,
see 42 U.S.C. §§ 300£(10), 300£(12), 300j-9(1)(2)(a), and
the Federal Debt Collection Procedures Act, 28 U.S.C.
§§ 3002(7), (10), to name but two other examples. Con-
gress thus may meet the unequivocal-expression re-
quirement in more than one way.

D. Congress may also decide to preserve Tribal
sovereign immunity even when it expressly regulates
the exercise of Tribal sovereignty. Congress did so, for
instance, when it enacted the Indian Civil Rights Act
of 1968, 25 U.S.C. §§ 1301-1304 (ICRA), which im-
posed various civil rights provisions upon Tribal gov-
ernments. In Santa Clara Pueblo, this Court applied
the unequivocal-expression requirement to conclude
that Congress had not subjected Native Nations to suit
in federal court for alleged violations of ICRA. 436 U.S.
at 59. As this Court explained, ICRA’s goals included
the promotion of Tribal self-determination. Id. at 61.
And because “[n]Jothing on the face of Title I of the
ICRA purport[ed] to subject tribes to the jurisdiction
of the federal courts in civil actions,” this Court re-
fused to authorize an encroachment upon Tribal sov-
ereignty and self-determination. See id. at 58-59. Sim-
ilarly, in Bay Mills, this Court both recognized states’
“capacious” regulatory power over tribal gaming out-
side Indian territory, but found no occasion to infer or
“expand an abrogation of immunity” without an une-
quivocal expression of Congressional intent. 572 U.S.
at 794.
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So too, here: Judicial abrogation of Tribal sovereign
immunity under the Bankruptcy Code would be incon-
sistent with Congress’s self-determination policy. See
Citizen Band of Potawatomi Indian Tribe of Okla., 498
U.S. at 510 (reasoning that in light of Congress’s self-
determination policy, “we are not disposed to modify
the long-established principle of tribal sovereign im-
munity”). Congress enacted the Bankruptcy Code dur-
ing the first full decade of the Self-Determination Era,
a period during which “Congress . . . consistently reit-
erated its approval of the [Tribal sovereign] immunity
doctrine.” Id. (citing Indian Financing Act of 1974, 25
U.S.C. §§ 1451-1543, and Indian Self-Determination
and Education Assistance Act, 25 U.S.C. §§ 5301-
5423). Congress has remained committed to this
Tribal self-determination policy. Tellingly, the 103rd
Congress, which enacted the current abrogation provi-
sion in Section 106 of the Bankruptcy Code, also
amended the Indian Self-Determination and Educa-
tion Assistance Act “to provide for tribal Self-Govern-
ance.” Pub. L. No. 103-413, 108 Stat. 4250 (1994).
These self-determination statutes “reflect Congress’
desire to promote the ‘goal of Indian self-government,
including its “overriding goal” of encouraging tribal
self-sufficiency and economic development.” Citizen
Band of Potawatomi Indian Tribe of Okla., 498 U.S. at
510 (quoting California v. Cabazon Band of Mission
Indians, 480 U.S. 202, 216 (1987)).

The requirement of an unequivocal expression of
congressional intent ensures it is Congress that makes
the decision whether to depart from its overarching
policy of promoting Tribal self-determination. The
Constitution assigns primary authority in the field of
Indian affairs to Congress, not to the courts. See Bay
Mills, 572 U.S. at 800 (citing Lara, 541 U.S. at 200).
And it is Congress, not the federal judiciary, that “has
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the greater capacity ‘to weigh and accommodate the
competing policy concerns and reliance interests™ in-
volved in determining whether to abrogate federal
recognition of Tribal sovereign immunity. Bay Mills,
572 U.S. at 801 (quoting Kiowa Tribe, 523 U.S. at 759).
It is wholly unsurprising, then, that this Court has re-
jected arguments for judicial abrogation of “the long-
established principle of tribal sovereign immunity”
four times in recent decades. Citizen Band of Pota-
watomi Indian Tribe of Okla., 498 U.S. at 510; Upper
Skagit Indian Tribe v. Lundgren, 138 S. Ct. 1649,
1652-1653 (2018) (holding that the decision in Cnty. of
Yakima v. Confederated Tribes & Bands of Yakima In-
dian Nation, 502 U.S. 251 (1992), did not abrogate
Tribal sovereign immunity for in rem lawsuits); Bay
Mills, 572 U.S. at 803 (“a fundamental commitment of
Indian law is judicial respect for Congress’s primary
role in defining the contours of tribal sovereignty”);
Kiowa Tribe, 523 U.S. at 760 (“we decline to revisit our
case law and choose to defer to Congress”).

I1. The Decision Below Misapplied The Law
By Substituting “Policy” And “Historical
Context” For The Unequivocal Expression
That This Court’s Precedents Require

A. The unequivocal-expression requirement ap-
plies full force to the question of abrogation as it arises
under the Bankruptcy Code. Not only does the Consti-
tution assign Congress the “Power . . . [t]Jo regulate
Commerce . . . with the Indian Tribes.” U.S. Const. art.
I, § 8, cl. 3. It also assigns Congress the “Power . . . [t]o
establish . . . uniform Laws on the subject of Bankrupt-
cies throughout the United States.” Id. art. I, § 8, cl. 4.
The substantive policy determinations involved in this
case are for Congress, not the federal courts, to make.
And Congress made those determinations—first in
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1978, when it enacted the Code, and in 1994, when it
amended the abrogation provision—against the back-
drop of this Court’s unequivocal-expression require-
ment. To hold that Tribes may not invoke sovereign
immunity against damages suits under the Code
“would entail both overthrowing [this Court’s] prece-
dent and usurping Congress's current policy judg-
ment.” Bay Mills, 572 U.S. at 804.

Yet that is precisely what the First Circuit did. Its
conclusion that sections 101(27) and 106(c) of the Code
together abrogate Tribal sovereign immunity flies in
the face of both precedent and Congress’s policy judg-
ment. See Bay Mills, 572 U.S. at 803. The panel ma-
jority rested its holding upon “policy” and “historical
context,” as well as two dictionary definitions of terms
within the Code. See Pet App. 8a-9a, 11a-12a. But a
judicial sense of good policy is no substitute for an un-
equivocal expression of congressional intent. This
Court has never held that a federal statute abrogated
Tribal sovereign immunity when there is no indication
in the text or legislative history that Congress even
considered doing so.

The unequivocal-expression requirement was a
background rule of statutory interpretation when Con-
gress enacted the Code in 1978 and amended its perti-
nent provisions in 1994. As this Court explained in
1978, it was “settled that a waiver of sovereign im-
munity cannot be implied but must be unequivocally
expressed.” Santa Clara Pueblo, 436 U.S. at 58-59
(quotation marks and citations omitted). Presumably,
then, Congress was aware when it enacted and
amended the Code that an unequivocal expression was
required to abrogate Tribes’ traditional sovereign im-
munity. See Ysleta Del Sur Pueblo, 142 S. Ct. at 1940
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(presuming that Congress is aware of “this Court’s rel-
evant precedents”).

B. Nothing in the statutory text unequivocally ex-
presses a congressional intent to abrogate Tribal sov-
ereign immunity. Finding none, the panel majority
stitched together dictionary definitions and this
Court’s decision in Cherokee Nation v. Georgia, 30 U.S.
(5 Pet.) 1 (1831), to conclude that the Code’s text could
be read consistently with abrogation. For the panel
majority, it was enough to say that a Native Nation’s
government might be classified as a “domestic govern-
ment” subject to the Code’s abrogation provision. See
Pet. App. 8a-11a. In support of this conclusion, the
panel majority plucked dictionary definitions of “do-
mestic” and cited Cherokee Nation, 30 U.S. at 17,
which described Native Nations as “domestic depend-
ent nations.” But this stitching of Webster’s Third and
Cherokee Nation does not hold together. See Pet. App.
at 7a-8a & n.4, 11a & n.7.

The two key provisions of the Code—Sections
101(27) and 106(c)—say nothing about Indian Tribes.
Rather, Section 106(a), enacted in 1994, provides that
“sovereign immunity is abrogated as to a governmen-
tal unit” with respect to various sections of the Code,
including 11 U.S.C. § 362, under which the Respond-
ent has sought damages and attorneys’ fees. 11 U.S.C.
§ 106(a)(1). According to the First Circuit, a Native
Nation is “a governmental unit” subject to the abroga-
tion provision under Section 101(27), a provision en-
acted in 1978 that defines “governmental unit” to in-
clude the United States government, state govern-
ments and municipalities, territorial governments,
and foreign states, and “other foreign or domestic gov-
ernment(s].” Id. § 101(27).
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This generic statutory phrase—“other foreign or
domestic government”—does not unequivocally ex-
press congressional intent to abrogate Tribal sover-
eign immunity. The term “domestic” might refer to the
territorial location of a government. And the term “do-
mestic dependent nation,” first used by this Court in
1831, might be taken as a background principle
against which to construe the phrase “domestic gov-
ernment” in a statute enacted in 1978 that says noth-
ing about Native Nations. But under this Court’s prec-
edents, one thing is clear: It is not enough for a court
to conclude that a statute might be construed to abro-
gate Tribal sovereign immunity. Only if it must be con-
strued thus—only, that is, if Section 101(27) unequiv-
ocally encompasses Native Nations—may a federal
court conclude that it abrogates Tribal sovereign im-
munity.

There is no unequivocal evidence anywhere—not in
dictionaries, this Court’s federal Indian law opinions,
or anywhere else—that Native Nations are “domestic
government[s]” within the meaning of Section 101(27).
As Chief Judge Barron pointed out, “domestic” has
multiple dictionary definitions. See Pet. App. 39a. And
not all of them refer to the current location of some-
thing. “Domestic” may instead refer to the place of
origin of a thing. Pet. App. 36a (citing Black’s Law Dic-
tionary (5th ed. 1979)). And, as this Court’s precedents
make clear, the origin of Tribal sovereignty is not in
that sense “domestic” to the United States.

Just last Term, this Court reaffirmed that Native
Nations are “separate sovereigns from the United
States.” Denezpi v. United States, 142 S. Ct. 1838, 1845
(2022). As this Court reiterated, long “before Europe-
ans arrived on this continent, tribes ‘were self-govern-
ing sovereign political communities.” Id. (quoting
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United States v. Wheeler, 435 U.S. 313, 322-323
(1978)). Their origins, that is, are not “domestic.”
Thus, for example, Native Nations “derive their
power”” to enact criminal laws from their inherent sov-
ereignty, not from the United States. Id. (quoting

Puerto Rico v. Sanchez Valle, 579 U.S. 59, 68 (2016)).

Nor are Native Nations “foreign government[s]”
within the meaning of Section 101(27). Cf. Cherokee
Nation, 30 U.S. at 17 (“it may well be doubted whether
those tribes which reside within the acknowledged
boundaries of the United States can, with strict accu-
racy, be denominated foreign nations”). Although Na-
tive Nations “are in many ways foreign to the consti-
tutional institutions of the federal and state govern-
ments,” Santa Clara Pueblo, 436 U.S. at 71 (emphasis
added), this Court has stated again and again that Na-
tive Nations have a “unique status under our law.”
Nat’l Farmers Union Ins. Co. v. Crow Tribe of Indians,
471 U.S. 845, 851 (1985). In Cherokee Nation, the slen-
der reed upon which the panel majority rested so much
of its holding, this Court described the relationship be-
tween the United States and Native Nations as one
“marked by peculiar and cardinal distinctions which
exist [nowhere] else.” 30 U.S. at 16.

Against this backdrop, the First Circuit’s reading
of the statutory text is, if anything, less plausible than
a reading that would exclude Native Nations from the
definition of “other foreign or domestic govern-
ment[s].”

C. The context in which the relevant provisions
were adopted, moreover, does not anywhere suggest
that Congress even considered whether to subject
Tribes to claims under the Code. To the contrary, the
legislative context supplies every reason to doubdt that
the Code abrogates Tribal sovereign immunity.



17

To begin, no plausible argument exists that the
Congress that enacted the Code in 1978 unequivocally
abrogated Tribal sovereign immunity from claims for
money damages. In Section 106(c), the 1978 Code pro-
vided that “notwithstanding any assertion of sover-
eign immunity—(1) a provision of [Title 11, the Bank-
ruptcy Code] that contains ‘creditor’, ‘entity’, or ‘gov-
ernmental unit’ applies to governmental units; and (2)
a determination by the court of an issue arising under
such a provision binds governmental units.” 11 U.S.C.
§ 106(c) (1978). Then, as now, “governmental unit” was
defined to include states and the federal government
expressly as well as “other . . . domestic govern-
ment[s].” 11 U.S.C. § 101(27). The House and Senate
Reports to Section 106(c) focused upon Congress’s au-
thority to abrogate state sovereign immunity and did
not discuss Tribes. See H.R. Rep. No. 95-595, at 317
(1977); S. Rep. No. 95-989, at 29-30 (1978).

In turn, when Congress amended the Code in 1994,
it was not aiming at Tribal sovereign immunity at all.
Rather, it enacted the current abrogation provision in
order to abrogate state sovereign immunity and waive
federal sovereign immunity after this Court had held
that the 1978 version of the Code did not do so. See
Karen M. Gebbia-Pinetti, State Sovereign Immunity
and the Bankruptcy Code, 7 J. Bankr. L. & Prac. 521,
562-70 (1998) (discussing history of 1994
amendments). It is therefore wholly unsurprising that
Congress did not even mention Tribes, much less
unequivocally express an intent to abrogate Tribal
sovereign immunity.

In particular, Congress amended the Code’s abro-
gation provision in response to two decisions of this
Court that had addressed state and federal sovereign
immunity. In Hoffman v. Connecticut Deptartment of



18

Income Maintenance, 492 U.S. 96, 104 (1989) (plural-
ity op.), this Court held that Section 106(c) did not
clearly authorize suits for money damages against
states. And in United States v. Nordic Village, Inc.,
503 U.S. 30, 32-34 (1992), this Court held that Con-
gress did not “unequivocally express” its intent to
waive the federal government’s sovereign immunity
when it defined a “governmental unit” to include the
United States and enacted Section 106(c).

Congress’s response was to reorganize Section 106
and enact the current abrogation provision in Section
106(a) to accomplish that goal. See H.R. Rep. No. 103-
835, at 42 (1994) (“This section would effectively over-
rule two Supreme Court cases that have held that the
States and Federal Government are not deemed to
have waived their sovereign immunity by virtue of en-
acting section 106(c) of the Bankruptcy Code.”). The
amendment was proposed during a House subcommit-
tee hearing “relatively late in the legislative process.”
See S. Elizabeth Gibson, Congressional Response to
Hoffman and Nordic Village: Amended Section 106
and Sovereign Immunity, 69 Am. Bankr. L..J. 311, 327-
28 (1995) (citing Bankruptcy Reform: Hearing Before
the Subcomm. on Economic and Commercial Law of
the House Comm. on the Judiciary, 103d Cong., 2d
Sess. (1994)).

The original proposal was “virtually identical” to a
proposal from the National Bankruptcy Conference,
whose representative testified at the House subcom-
mittee hearing about cases in which the federal gov-
ernment abused its sovereign immunity by seizing
property. See id. at 328 & n.112. After some revisions
(which reflected negotiations with the Senate and the
U.S. Department of Justice to clarify the abrogation



19

provision) the full House afforded “relatively little de-
bate” to the bill and “only a brief discussion of the
amendment of § 106.” Id. at 328-29 & n.117. The spon-
sor of the Bill stated that its intent was to overrule
Hoffman and Nordic Village. Id. at 329 (citing 140
Cong. Rec. H10,917 (daily ed. Oct. 4, 1994) (statement
of Rep. Berman)). And a section-by-section analysis of
the bill stated that the amendment aimed “to make
section 106 conform to the Congressional intent of the
Bankruptcy Reform Act of 1978 waiving the sovereign
immunity of the States and the Federal Government,”
with no mention of Tribes. See 140 Cong. Rec. H10,766
(daily ed. Oct. 4, 1994). The 103rd Congress was not
considering Tribal sovereign immunity when it
amended Section 106 and unsurprisingly did not une-
quivocally express an intent to abrogate that immun-
ity.

In short, the legislative context confirms what the
text of the Code indicates: Congress has not weighed
the competing policy concerns involved in determining
whether to abrogate Tribal sovereign immunity. And
that should end the inquiry. See In re Greektown Hold-
ings, 917 F.3d at 462 (“[T]he Supreme Court has re-
peatedly reaffirmed the requirement [of an unequivo-
cal expression], and warned lower courts against abro-
gating tribal sovereign immunity if there is any doubt
about Congress’ intent.”); see also Bay Mills, 572 U.S.
at 794 (recognizing that “Congress typically legislates
by parts” and may decide to “gol] so far and no fur-
ther”).?

2 To the extent that the legislative context addresses Indians, it
only provides further confirmation that Congress did not consider
abrogating Tribal sovereign immunity. The isolated references to
Indians in the legislative history do not address that topic, nor do
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D. The panel majority’s reliance upon the Code’s
structure and its sense of good “policy” are even far-
ther from the mark set by the unequivocal-expression
requirement. See Pet. App. 11a-12a. Arguments from
policy that “abandon|[] any pretense of law” cannot sat-
isfy that requirement. Cf. McGirt, 140 S. Ct. at 2478.
The panel majority’s sense that it would be bad policy
to deny Native Nations access to some of the benefits
that “domestic government[s]” enjoy under the Code is
debatable. See Pet. App. 11a-12a. But that debate is
irrelevant to the only question before this Court:
whether Congress unequivocally expressed its intent
to abrogate Tribal sovereign immunity.

Sometimes, as in this case, litigants argue that
Congress need only use a generic phrase to refer to a
class that might logically include Native Nations be-
cause of one or more of their characteristics. But, as
the Bankruptcy Court recognized, “there is not one ex-
ample in all of history where the Supreme Court has
found that Congress intended to abrogate tribal sover-
eign immunity without expressly mentioning Indian
tribes somewhere in the statute.” Pet. App. 56a-57a

they suggest consideration of questions of Tribal sovereignty
more generally. See 123 Cong. Rec. 35,447 (Oct. 27, 1977) (state-
ment of Rep. William Cohen); Ltr. from Conrad K. Cyr, Nat’l
Conf. of Bankruptcy Judges to Rep. Don Edwards (Mar. 3, 1977);
A Report prepared by the Staff of the Subcomm. on Civil and Con-
stitutional Rights for the Comm. on the Judiciary, H.R. Staff Rep.
No. 3, 95th Cong. 1st Sess. (1977); Comm’n to Study Bankruptcy
Laws of 1968: Hearing on S.J. Res. 100 Before the Subcomm. on
Bankruptcy of the S. Comm. on the Judiciary, 90th Cong. 2d
Sess., at 12 (1968) (statement of Daniel R. Cowans, First Vice
President of the Nat’l Conf. of Referees in Bankruptcy); Bank-
ruptcy Act Revision: Hearings on H.R. 31 and H.R. 32 Before the
Subcomm. on Civil and Constitutional Rights of the H. Comm. on
the Judiciary, 94th Cong. 2d Sess., at 2044 (1976) (prepared
statement of William T. Plumb, attorney).
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(quoting In re Greektown Holdings, 917 F.3d at 460).
Rather, in respecting inherent Tribal sovereignty and
Congress’s primary authority over federal Indian pol-
icy, this Court has repeatedly required an unequivocal
expression of congressional intent to abrogate Tribal
sovereign immunity. See Bay Mills, 572 U.S. at 790.

L

Tribal sovereign immunity persists unless a Native
Nation clearly waives it or Congress unequivocally
says otherwise. Congress did not do so when it enacted
the Code in 1978 or the current abrogation provision
in 1994. And it has not done so since. Native Nations
may therefore raise sovereign immunity as a defense
to claims for damages under the Code.
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CONCLUSION

For the foregoing reasons, the decision below
should be reversed.
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