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1
QUESTION PRESENTED

Whether Sections 11 and 12(a)(2) of the Securities
Act of 1933, 15 U.S.C. §§ 77k, 77l(a)(2), require plain-
tiffs to plead and prove that they bought shares regis-
tered under the registration statement they claim is
misleading.



ii
PARTIES TO THE PROCEEDING

1. Petitioners Slack Technologies, LLC (f/k/a
Slack Technologies, Inc.), Stewart Butterfield, Allen
Shim, Brandon Zell, Andrew Braccia, Edith Cooper,
John O’Farrell, Chamath Palihapitiya, Graham
Smith, Social+Capital Partnership GP II L.P., So-
cial+Capital Partnership GP II Ltd., Social+Capital
Partnership GP III L.P., Social+Capital Partnership
GP III Ltd., Social+Capital Partnership Opportuni-
ties Fund GP L.P., Social+Capital Partnership Oppor-
tunities Fund GP Ltd., Accel Growth Fund IV Associ-
ates L.L.C., Accel Growth Fund Investors 2016 L.L.C.,
Accel Leaders Fund Associates L.L.C., Accel Leaders
Fund Investors 2016 L.L.C., Accel X Associates
L.L.C., Accel Investors 2009 L.L.C., Accel XI Associ-
ates L.L.C., Accel Investors 2013 L.L.C., Accel Growth
Fund III Associates L.L.C., AH Equity Partners I
L.L.C., and A16Z Seed-III LLC were the defendants in
the district court and the appellants below.

2. Respondent Fiyyaz Pirani was the plaintiff in
the district court and the appellee below.



iii
RULE 29.6 DISCLOSURE STATEMENT

1. Slack Technologies, LLC (f/k/a Slack Technolo-
gies, Inc.) is a wholly owned subsidiary of Salesforce,
Inc., which is publicly traded (NYSE: CRM).

2. The other entity petitioners do not have any
parent corporations, and no publicly held companies
own more than 10% of their stock.



iv

TABLE OF CONTENTS

Page
QUESTION PRESENTED........cccceiiiiiiiiiiiiiieeeeeeees i
PARTIES TO THE PROCEEDING............cccuvveennnnee ii
RULE 29.6 DISCLOSURE STATEMENT ............... iii
BRIEF FOR PETITIONERS.........cccccceviiiiiiieeee. 1
OPINIONS BELOW ...ttt 1
JURISDICTION ...ttt 1
STATUTORY PROVISIONS INVOLVED ................ 1
STATEMENT OF THE CASE .....cccoeoiiiiiiiiiieee e, 1
A. Statutory Framework ...........cccceeeeviierrrrnnnnnnne. 4
B. Types of Public Offerings.........ccccceveveerennnnnne. 7
C. Factual and Procedural Background ............ 8
SUMMARY OF ARGUMENT .......cccevvviiiiiieeeennn. 13
ARGUMENT ...ttt 19
I. SECTIONS 11 AND 12 REQUIRE PLAINTIFFS TO

PROVE THEY BOUGHT REGISTERED SHARES ........ 19

A. Section 11 Requires Plaintiffs to Prove
They Bought Registered Shares.................. 20

B. Section 12 Requires Plaintiffs to Prove
They Bought Registered Shares.................. 26

C. The Broader Statutory Context and
Structure Confirm the Limited Scope
of Sections 11 and 12 ............ccoeerriiivirnnnnnn.... 28

D. The Limited Scope of Sections 11
and 12 Has Been Ratified Over Time ......... 31

II. THE ALTERNATIVE READINGS ADOPTED BY
THE COURTS BELOW ARE INDEFENSIBLE ............. 38



v

A. Policy Concerns Are No Basis to

Rewrite Statutory Text........cccccovvceeeenrinnnn, 38
B. The Ninth Circuit’s Rule Makes for

Bad Policy...ccccooeevvvviiiiiieeeeeieeeeeeceeee e 41

CONCLUSION ... 48
APPENDIX: Statutory Provisions Involved

15 U.S.C. §77d

(§ 4 of the Securities Act of 1933)................ la
15 U.S.C. § 77e

(§ 5 of the Securities Act of 1933) .............. 10a
15 U.S.C. § 77f

(§ 6 of the Securities Act of 1933) .............. 13a
15 U.S.C.§77g

(§ 7 of the Securities Act of 1933) .............. 19a
15 U.S.C. §77j

(§ 10 of the Securities Act of 1933) ............ 24a
15 U.S.C. § 77k

(§ 11 of the Securities Act of 1933) ............ 28a
15 U.S.C.§ 77!

(§ 12 of the Securities Act of 1933) ............ 35a
15 U.S.C. § 770

(§ 15 of the Securities Act of 1933) ............ 37a
15 U.S.C.§77q

(§ 17 of the Securities Act of 1933) ............ 38a
15 U.S.C. §78;

(§ 10 of the Securities Exchange
ACt 0F 1934) .., 40a



vi

TABLE OF AUTHORITIES

Page(s)

CASES
Abbey v. Comput. Memories, Inc.,

634 F. Supp. 870 (N.D. Cal. 1986)....................... 32
APA Excelsior III L.P. v. Premiere

Techs., Inc.,

476 F.3d 1261 (11th Cir. 2007)......ccceeeeeeeennnnnnnee. 32
In re Ariad Pharm., Inc. Sec. Litig.,

842 F.3d 744 (1st Cir. 2016) .......ccoevvvvvveeeeeennnn.n. 31
Ballay v. Legg Mason Wood Walker, Inc.,

925 F.2d 682 (3d Cir. 1991) ......cceeeirrrnnnnnnnnn. 217, 42

Barnes v. Osofsky,
373 F.2d 269 (2d Cir. 1967) .......... 4,14, 15, 23, 24,
25, 30, 32, 35, 47

Berckeley Inv. Grp., Ltd. v. Colkitt,
455 F.3d 195 (3d Cir. 2006) ........evvveeeeeeeeecnnnnnnee. 44

Blue Chip Stamps v. Manor Drug Stores,
421 U.S. 723 (1975) ccuviiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeen 5

Cal. Pub. Emps.’ Ret. Sys. v. ANZ Sec., Inc.,
137 S. Ct. 2042 (2017) .cuuvveeeeiieeinerenerieeneenveaaanannnnns 38

Cal. Pub. Emps.’ Ret. Sys. v. Chubb Corp.,
394 F.3d 126 (3d Cir. 2004) .....cceeveeeeeennnnnnnn. 31, 32

Chiarella v. United States,
445 U.S. 222 (1980) ....ccevveeeeiiiiieeeeeeeeeeeeeeeeeeeeeeeee 42



vii

Clark v. Martinez,
543 U.S. 371 (2005)....cceeeriiieeeeeeeeeeeriiiieeeeeeeeeennns 40

Colonial Realty Corp. v. Brunswick Corp.,
257 F. Supp. 875 (S.D.N.Y. 1966)............ 24,32, 35

CTS Corp. v. Waldburger,
573 U.S. 1(2014)..cccciiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeee, 18, 39

Ernst & Ernst v. Hochfelder,
425 U.S. 185 (1976) .cccceevieiiiiiiiiiiiieeieeeeeeennn, 4, 39, 42

FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120 (2000).......cccccerrrrrieeeeeeeeeiiireeeeeeennn 28

Fischman v. Raytheon Mfg. Co.,
188 F.2d 783 (2d Cir. 1951) ...cevvvvevrreeiviiverivinnnnanns 24

Gen. Dynamics Land Sys., Inc. v. Cline,
540 U.S. 581 (2004) .....cceceeiiriieeeeee e 38

Gibb v. Delta Drilling Co.,
104 F.R.D. 59 (N.D. Tex. 1984)......cccceevvereeurnnnnen. 32

Guenther v. Cooper Life Scis., Inc.,
759 F. Supp. 1437 (N.D. Cal. 1990)..................... 32

Gustafson v. Alloyd Co.,
513 U.S. 561 (1995).....ccccvveennnnnnenn. 5, 6,13, 15, 16,
19, 26, 28, 30

Harden v. Raffensperger, Hughes & Co.,
933 F. Supp. 763 (S.D. Ind. 1996) .........c.cueeeeee.... 32

Henson v. Santander Consumer USA Inc.,
137 S. Ct. 1718 (2017) .cccevviiiiiiiiiiieeeiiieeee. 38, 39



viii

Herman & MacLean v. Huddleston,
459 U.S. 375 (1983)..cccvvvveeeeeeeeeeeeeeeenn, 6, 14, 16, 20,
29, 31, 34, 37,41

Hertzberg v. Dignity Partners, Inc.,
191 F.3d 1076 (9th Cir. 1999).......ccevveviievinnnnnnen. 32

In re Home-Stake Prod. Co. Sec. Litig.,
76 F.R.D. 351 (N.D. Okla. 1977).....cccccoeuvrrveeen..n. 32

Jensen v. iShares Trust,
44 Cal. App. 5th 618 (2020) ......ceevvrriiiceeeeeeeeeeees 36

Joseph v. Wiles,
223 F.3d 1155 (10th Cir. 2000)...................... 31, 33

Kokesh v. SEC,
581 U.S. 455 (2017)ccieeieieeiieeee e, 4

Krim v. pcOrder.com, Inc.,
402 F.3d 489 (5th Cir. 2005).................... 31, 33, 36

Lee v. Ernst & Young, LLP,
294 F.3d 969 (8th Cir. 2002)..........cceeeurrnnneen. 31, 33

Maldonado v. Dominguez,
137 F.3d 1 (Ist Cir. 1998) ..., 6

McFarland v. Memorex Corp.,
493 F. Supp. 631 (N.D. Cal. 1980)..........ccecu....... 32

Monessen Sw. Ry. Co. v. Morgan,
486 U.S. 330 (1988)...cceeviveiiiiiiieieieeeeeeeeeeeeeeee, 17, 31

Pinter v. Dahl,
486 U.S. 622 (1988)....cueeeevvvveeeeeviieeeeeenn. 15, 27, 47



ix

PPM Am., Inc. v. Marriott Corp.,
820 F. Supp. 970 (D. Md. 1993).....ccccevvveeeeeeeennn. 32

Rodriguez de Quijas v. Shearson/Am.
Express, Inc.,

490 U.S. 477 (1989)...ceeveeeiiiiiiiiiiiieeeeennn. 16, 30, 42
SEC v. Cavanagh,

155 F.3d 129 (2d Cir. 1998) ......ovvvvvvrvrrrrrrrnnrnnnnnns 44
SECv. M &AW, Inc.,

538 F.3d 1043 (9th Cir. 2008)........cccevveeeereeeeeennn. 44
SEC v. Ralston Purina Co.,

346 U.S. 119 (1953) .ccciiiieiiiiieieeee e 44
SEC v. Sierra Brokerage Seruvs., Inc.,

712 F.3d 321 (6th Cir. 2013)....ccccceeeeeeeeeeeeeeeennn. 44
Tellabs, Inc. v. Makor Issues & Rights, Ltd.,

551 U.S. 308 (2007) ..cccciieeeiiiiiieeeeeeeeeeeirereeeeee e 6
Turner v. First Wis. Mortg. Tr.,

454 F. Supp. 899 (E.D. Wis. 1978).....ccccvvveeeeeennn. 32
United States v. Naftalin,

441 U.S. 768 (1979) ..uuviiieeeeieeeeiieeeeeee e 6
Wis. Cent. Ltd. v. United States,

138 S. Ct. 2067 (2018)..cccevviviiiiiiiiiieeeeeeeas 16, 29
STATUTES

Securities Act of 1933

Securities Act of 1933,
ch. 38,48 Stat. T4.......cooooviiiiiiiii 22,44



15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.
15 U.S.C.

15 U.S.C.

§ TTOD) e eeee e ereseeeseee 4
AT 20, 44
§TTd oo, 4, 15, 20, 26, 44, 1a
L € T 21, la
§ TTA(R)(L) v 4, 1a
§ TT€. oo, 5, 15, 19, 26, 10a
§ T7€(@) v, 4, 14, 20, 21, 10a
§ TTEMDN(L) cevereeeeereeeeeeeereeeese e 27, 10a
N 42 SO 4,19, 44, 13a
§ T7E(@) oo, 4, 13, 20, 24, 29, 33, 13a
§ TTEDIL) oo, 14, 20, 22, 13a
§ TTGeeeeeeeeeeeeeseeeree s eseeereseee 19, 44, 19a
N &S TS 19, 24a
N AATCN 6 TS 27, 24a
N AATCN 6 TS 27, 24a
44102 F 14, 22, 26a
§ TTK e eereseeseeesesenes 19, 28a
§ TTR(A) e, 2,5,6,11, 13, 19,

20, 22, 24, 29, 28a
§ TTR(E) e eereeeeseeeseseees 23, 32a



xi

15 U.S.C. § TTREND) erveeevereeereeeereeereeerreeese. 37, 34a
15 U.S.C. § TTR(Z) cereeeeeeereeeeeeeeeseeseeeeseeeee. 22, 34a
15 U.S.C. 8§ TTL oo 19, 35a
15 U.S.C. § TTL@) eveeeeereeeereeereeeeseeersenes 6, 19, 29, 35a
15 U.S.C. § TTL@)(D).eeeevereereeerrenan, 2, 15, 26, 27, 35a
15 U.S.C. § TTLID) covreeeeeeeeeeeeeeeeeeeeereee. 37, 36a
15 U.S.C. § TTO(R) wereeeeeeeeeeeeeeeeeseeseceerseeeee. 10, 37a
15 U.S.C. § T7q cerreerreeereeeereeeeeseeeseeeerseeessee 6, 42, 38a
15 U.S.C. § T70(8) werevereererreeerrererrenn. 6, 16, 28, 37, 38a
15 U.S.C. § TTZ2ueeeeeeeeeeeeeeeeeeeeeeeeeee e 37

Securities Exchange Act of 1934

Securities Exchange Act of 1934,

ch. 404, 48 Stat. 881......cccceeeiiiiiiiiiiiiiiciieee, 29
15 U.S.C. §78(f) i 4
15 U.S.C. §78J(0) ceeveiiiieiiiiiiieciees 6, 16, 28, 40a
15 U.S.C. §T8I(D) ceeeeiiiiiiiiiiiicciiiiieceeecee 16
15 US.C. §T8I(C) weveveiiieiiiiiiecieiiicceeeccee 29
15 U.S.C. §T8I(Z) e 16, 25
15 U.S.Co§78M i 5

15 U.S.C. §78MUC) cevveeiiiiiiiiiiieiiiiiieceeeecceen 29



xii

15 U.S.C. § T80(A) cvvvereeeeeeereereeeeeeeeeeseeeseeeresenes 16, 25
15 U.S.C. § T8P(@) cervereeeeeeereeeeeeeeeseeseeeseeese s 25
15 U.S.C. § T8P(@)(1).rreereeeeeeereeeeeeeereeeseeeresenes 16, 29
15 U.S.C. § T8UA cooreeeeeeeeeeeeeeeeeeeeeee e 6, 37

Other Statutes

Dodd-Frank Wall Street Reform and
Consumer Protection Act,
Pub. L. No. 111-203, 124 Stat. 1376 (2010) ........ 37

Private Securities Litigation Reform Act

of 1995, Pub. L. No. 104-67, 109 Stat. 737.......... 37
REGULATIONS
17 C.F.R. §230.144.....couuieiiiiiiiiiieeieeeeeieeeeveeeeeeeeaenns 5, 20
17 C.F.R. §230.144(D) .eevvvveeieiiiiiiiiiiiiieiiiiiiieieieenvianaeanns 5

LEGISLATIVE HISTORY

H.R. Rep. No. 85, 73d Cong., 1st Sess. (1933).......... 33
S. Rep. No. 47, 73d Cong., 1st Sess. (1933) .............. 32
Amicus CURIAE BRIEFS

Brief for the SEC, Barnes v. Osofsky,
373 F.2d 269 (2d Cir. 1967)
(Nos. 30867-30869),
https://bit.ly/3XVBkdL........................ 25, 26, 29, 33



xiii

Brief for the SEC, Herman & MacLean v.
Huddleston, 459 U.S. 375 (1983)
(Nos. 81-680 & 81-1076),
1982 WL 608452.......covvveeeeeeeeeciiiieeeeeeeeeeeeecinenee 34

Brief of the SEC, Hertzberg v. Dignity
Partners, Inc., 191 F.3d 1076
(9th Cir. 1999) (No. 98-16394),
1998 WL 34102718....cuviieeeieeeeciieieeeeeeeeeeeeceneee 34

Brief of the SEC, In re WRT Energy Sec.
Litig., 75 F. App’x 839 (2d Cir. 2003)
(No. 02-7829), 2003 WL 24136189 ...................... 35

Brief of the SEC, Lee v. Ernst & Young, LLP,
294 F.3d 969 (8th Cir. 2002) (No. 01-1369),
2001 WL 34095763.......ccceevieeeieieeeeeeeeeeeeeeeeeeeeee, 35

Brief of the SEC, McKowan Lowe & Co. v.
Jasmine, Ltd., 295 F.3d 380 (3d Cir. 2002)
(No. 00-3728), 2001 WL 34108887 ......ccceeeeeeeeeennn 35

TREATISES

3 Louis Loss, SECURITIES REGULATION
(2d ed. 1961) ..cuueueeiiiieeecceee e 24

9 Louis Loss & JOEL SELIGMAN, SECURITIES
REGULATION (3d ed. 1992 & Supp. 1999) ............ 35

9 Louis LOSS ET AL., SECURITIES REGULATION
(SUPP. 2023) ..o 24

JOHN C. COFFEE, JR. ET AL., SECURITIES
REGULATION: CASES AND MATERIALS
(14th ed. 2020).....cceieeeeeeeeee e 29



X1V
ROBERT C. CLARK, CORPORATE LAW (1986) ............... 42
OTHER AUTHORITIES

Arman Tabatabai, TechCrunch Conversations:
Direct Listings, TECHCRUNCH (Jan. 19, 2019),
http://bit.ly/BQCHFYE .........oovvviiiiiiieiiiiiiinenns 45

BLACK’S LAW DICTIONARY (3d ed. 1933).....ccuvenee...... 22

Christine Hurt, Moral Hazard and the
Initial Public Offering,
26 CARDOZO L. REV. 711 (2005) ......ccvvnvevnnnnnnnn 8, 45

Christine Hurt, What Google Can’t Tell Us
About Internet Auctions (and What It Can),
37 U. ToL. L. REV. 403 (2006) .......cccevvvvreeeeeeaeennnns 8

CONCISE OXFORD DICTIONARY OF CURRENT
ENGLISH (1931 €d.) .cceneieiieeeeeeeeee e 21

Greg Rodgers et al., Evolving Perspectives on
Direct Listings After Spotify and Slack,
HARV. L. ScH. F. ON CORP. GOVERNANCE
(Dec. 17, 2019), http://bit.ly/3COMUih ......... 45, 46

Hsuan-Chi Chen & Jay R. Ritter, The Seven
Percent Solution, 55 J. FIN. 1105 (2000) ............... 7

Jay. R. Ritter, Initial Public Offerings: Direct
Listings (May 19, 2022),
https:/bit.ly/SXEyIWt....ccccoeviriiiiiiieeeeeeeees 43, 44

Jay R. Ritter, Initial Public Offerings:
Underpricing (Jan. 4, 2023),
https:/bit.ly/3IyRehr......cccooeiieviiiiiiiieeeeieeeeeei, 8



XV

Jay R. Ritter, Initial Public Offerings:
Updated Statistics (Jan. 6, 2023),
https:/bit.ly/SKiixua.....cccceeeeeiereeiiiiiiieeeeeeeeeeeeeieee, 43

Joseph A. Grundfest, Morrison, the Restricted
Scope of Securities Act Section 11 Liability,
and Prospects for Regulatory Reform,
41 J. CORP. L. 1 (2015) ...ccvviiiiiiiiiiiiiiiinee, 36, 37

Katie Roof, Direct Listings Provide Benefits
for Venture Investors Over Traditional IPOs,
WALL ST. J. (May 10, 2019),
https://on.wsj.com/S3HgEDGH.............................. 46

Kelsey Bolin, Note, Decentralized Public
Ledger Systems and Securities Law: New
Applications of Blockchain Technology and
the Revitalization of Sections 11 and 12(a)(2)
of the Securities Act of 1933,
95 WASH U. L. REV. 955 (2018) ....cccevveiveeeeeeeeeeeen. 47

Louis Loss, In Memoriam, Henry J. Friendly,
99 HARV. L. REV. 1722 (1986)........c.ccccvverrrennnnnne. 23

Mark A. Lemley & Andrew McCreary, Exit
Strategy, 101 B.U. L. REV. 1 (2021) ........ovvvvvvnneen 43

Matthew Wansley, Taming Unicorns,
97 IND. L.J. 1203 (2022) ....cccvvvviiiiiiiiiiiiiienie, 46

Robert J. Jackson, Jr., Comm’r, SEC, Speech
at the Greater Cleveland Middle Market
Forum: The Middle-Market IPO Tax
(Apr. 25, 2018), https://bit.ly/8k1JimH ................. 7



xvi

SEC, What You Need to Know About SPACs
(May 25, 2021), https:/bit.ly/ 3k2JbgX.................



1
BRIEF FOR PETITIONERS

Petitioners respectfully submit that the Court
should reverse the judgment of the Ninth Circuit and
remand with instructions to dismiss the complaint
with prejudice.

OPINIONS BELOW

The Ninth Circuit’s opinion (Pet. App. 1a-30a) is
reported at 13 F.4th 940. The district court’s decision
(Pet. App. 31a-75a) is reported at 445 F. Supp. 3d 367.

JURISDICTION

The Ninth Circuit issued its decision on Septem-
ber 20, 2021, and denied rehearing on May 2, 2022.
Slack timely sought certiorari on August 31, 2022,
which this Court granted on December 13, 2022. The
Court has jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant statutory provisions are reproduced in
the appendix to this brief. App. 1a-41a.

STATEMENT OF THE CASE

The Securities Act of 1933 requires companies to
make a one-time disclosure, through a registration
statement filed with the Securities and Exchange
Commission, of relevant information before offering
certain shares to the public. That requirement is not
universal; some shares and transactions are exempt
from registration. But where registration is required
for particular shares, those shares may not be sold to
the public unless they have been registered under a
"33 Act registration statement that contains a pro-
spectus.
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The ’33 Act creates specialized liability provisions
to enforce that registration requirement. Under Sec-
tion 11, if a registration statement is materially false
or misleading, “any person acquiring such security”
can sue. 15 U.S.C. §77k(a). And under Sec-
tion 12(a)(2), anyone who offers or sells a security “by
means of a prospectus” with a material misstatement
is liable “to the person purchasing such security from
him.” Id. § 771(a)(2).

For more than half a century, courts agreed that
the ’33 Act’s textual limitation permitting suit only by
purchasers of “such security” requires plaintiffs to
plead and prove that they bought securities registered
under the registration statement at issue. That set-
tled understanding resulted from extensive analysis
of the Act’s text, structure, and history, and it was
adopted by prominent judges, leading academics, and
the SEC. And it prevailed despite protests, beginning
as early as the 1960s, that changing practices in the
securities markets were making it difficult for some
plaintiffs to prove they bought registered shares. Con-
gress has paid close attention to the securities laws
over the years, repeatedly amending the ’33 Act, but
has never amended Sections 11 or 12(a)(2) to remove
plaintiffs’ obligation to prove they bought registered
shares.

In 2019, Slack went public through a direct list-
ing. Unlike a traditional initial public offering, in
which newly registered shares are traded on an ex-
change for an initial period before preexisting unreg-
istered shares can be traded, a direct listing like
Slack’s enables all existing shares—including those
exempt from the 33 Act’s registration requirement—
to be traded on an exchange immediately. Respond-
ent Fiyyaz Pirani bought Slack shares on an exchange
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after the listing and later sued under Sections 11 and
12(a)(2). But he admits he does not know whether the
shares he bought were registered or exempt. Because
only buyers of registered shares may sue under those
provisions, respondent’s suit should have been dis-
missed.

Yet the Ninth Circuit, departing from more than
50 years of case law, held that Sections 11 and 12(a)(2)
do not require proof that the plaintiff bought regis-
tered shares. It justified its departure from settled
law based on a perceived policy concern, namely, its
view that requiring proof of the purchase of registered
shares “would essentially eliminate Section 11 liabil-
ity . . . in a direct listing,” creating “a loophole large
enough to undermine the purpose of Section 11.” Pet.
App. 17a-18a.

The Ninth Circuit’s elevation of policy concerns
over statutory text, structure, and history has no basis
in law and is not justified on its own terms. The Ninth
Circuit’s view of the ’33 Act disrupts the delicate bal-
ance Congress struck, undermines the stability of the
securities markets and the efficiency of the capital-
formation process, and exposes issuers and others to
massive and previously uncontemplated liability
without fault. Practical problems of proof in 33 Act
cases are nothing new, but the sky has not fallen,
doubtless because there are multiple other liability
provisions sufficient to ensure that companies take
their disclosure obligations seriously. And if per-
ceived policy concerns militate in favor of a different
legal standard, such a change must come via congres-
sional or regulatory revision, not judicial legislation.
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A. Statutory Framework

The Securities Act of 1933 and the Securities Ex-
change Act of 1934 are the twin pillars of American
securities law. The purpose of the 33 and ’34 Acts is
to establish a workable regime for requiring disclo-
sure of relevant information that fosters efficient cap-
ital formation and that investors can use to decide
whether to buy and sell securities. 15 U.S.C.
§§ 77b(b), 78¢c(f); see Kokesh v. SEC, 581 U.S. 455, 458
& n.1 (2017); Ernst & Ernst v. Hochfelder, 425 U.S.
185, 194-95 (1976). To accomplish that purpose, the
Acts impose distinct requirements: The 33 Act re-
quires certain securities to be registered with the SEC
and to be the subject of initial disclosures; the 34 Act
requires ongoing disclosures for all publicly traded se-
curities.

To register securities with the SEC under the
’33 Act, an issuer must file a registration statement
and pay a fee that depends on the number of shares
registered. 15 U.S.C. § 77f. The registration state-
ment is “effective only as to the securities specified
therein.” Id. § 77f(a). In other words, “only individual
shares are registered,” not entire classes or types of
securities. Barnes v. Osofsky, 373 F.2d 269, 272 (2d
Cir. 1967). “Unless a registration is in effect as to a
security” subject to the registration requirement, it is
unlawful “to sell such security.” 15 U.S.C. § 77e(a).

Not all shares must be registered; many are ex-
empt from registration for various reasons. E.g., 15
U.S.C. §77d. Shares exempt from registration often
trade between individual investors even before a com-
pany goes public by listing on an exchange. For in-
stance, shares traded “by any person other than an is-
suer, underwriter, or dealer” need not be registered.

Id. § 77d(a)(1).
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One commonly used exemption from registration
is SEC Rule 144, which clarifies when shareholders
are not acting as “underwriters” and thus can resell
unregistered shares. 17 C.F.R. § 230.144. Those who
have held unregistered shares for at least a year and
are not affiliates of the company can use Rule 144 to
sell some of their holdings to third parties. Id.
§ 230.144(b). The buyers of those shares, in turn, are
generally free to sell them to others without re-
striction. Id.

The ’33 and ’34 Acts impose distinct but comple-
mentary disclosure requirements. The ’33 Act creates
a one-time disclosure obligation for registered securi-
ties. If shares must be registered before they can be
offered and sold, the issuer must file with the SEC a
registration statement covering those shares that in-
cludes a prospectus making thorough disclosures. 15
U.S.C. § 77e. The ’34 Act, by contrast, creates an on-
going disclosure obligation for issuers of publicly
traded securities, regardless of whether their securi-
ties are registered under the 33 Act. Id. § 78m.

This difference in focus makes the 33 Act “far nar-
rower” than the ’34 Act. Blue Chip Stamps v. Manor
Drug Stores, 421 U.S. 723, 752 (1975). The ’33 Act
“‘was primarily concerned with the regulation of new
offerings.”” Gustafson v. Alloyd Co., 513 U.S. 561,
571-72 (1995). Its main liability provisions, Sec-
tions 11 and 12, therefore focus on the registration
statements and prospectuses required with respect to
offerings of particular registered securities. Sec-
tion 11 limits the class of people who may sue to those
who can plead and prove that they “acquir[ed] such
security,” but creates near-strict liability even for in-
nocent mistakes in “any part of the registration state-
ment” (including in the prospectus). 15 U.S.C.
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§ 77k(a); see Herman & MacLean v. Huddleston, 459
U.S. 375, 381-82 (1983). Section 12(a)(2), which im-
poses negligence-based liability, is even narrower,
covering only sales of stock “by means of a prospectus”
directly from the defendant seller to the plaintiff who
“purchas[ed] such security from him.” 15 U.S.C.

§77l(a).

There is one “‘major departure from the limita-
tion of the 1933 Act to new offerings,”” Gustafson, 513
U.S. at 577-78 (brackets omitted): Section 17, 15
U.S.C. § 77q. “Unlike much of the rest of the act,” Sec-
tion 17 was meant “to cover any fraudulent scheme in
an offer or sale of securities, whether in the course of
an initial distribution or in the course of ordinary mar-
ket trading.” United States v. Naftalin, 441 U.S. 768,
777-78 (1979); see 15 U.S.C. § 77q(a). Although not
limited in scope to registered securities, Section 17 is
limited in other ways; most importantly, it vests en-
forcement discretion in the SEC and does not provide
a private right of action. E.g., Maldonado v.
Dominguez, 137 F.3d 1, 6 (1st Cir. 1998).

Section 10(b) of the ’34 Act applies even more
broadly. It allows suits “in connection with the pur-
chase or sale of any security,” regardless of whether
the securities were registered, 15 U.S.C. § 78j(b), and
it has been interpreted to afford private investors the
right to sue, Herman & MacLean, 459 U.S. at 380 &
n.10. But plaintiffs suing under Section 10(b) must
plead and prove scienter—i.e., intent to defraud. Tell-
abs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308,
319 (2007). And they must comply with the height-
ened pleading requirements of the Private Securities
Litigation Reform Act of 1995. 15 U.S.C. § 78u-4.
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B. Types of Public Offerings

Traditionally, many companies have gone public
through an initial public offering. In a typical IPO, a
company already has unregistered shares owned by
its founders, early investors, and employees, but is-
sues new registered shares to raise capital from the
investing public. Investment banks underwrite the
offering by buying the new registered shares at a ne-
gotiated price, and then arrange to sell those shares
to investors at a higher price. Pet. App. 7a. To pre-
vent the stock price from being undercut once trading
on the exchange begins, underwriters usually require
holders of preexisting shares to agree to a “lockup” pe-
riod during which they cannot sell the preexisting
shares for a limited time after the IPO. Id. Accord-
ingly, only registered shares are sold in the initial pe-
riod following a typical IPO.

Although lockups are a common feature of IPOs,
the securities laws do not require them. Pet. App. 7a.
They are instead a practical consequence of the finan-
cial interests of underwriters, which typically agree to
underwrite a public offering only if they can control
the sale of all shares on the market during the initial
period.

IPOs have significant drawbacks. They impose
high transaction costs on issuers—seven percent of
the gross proceeds in many offerings. Hsuan-Chi
Chen & Jay R. Ritter, The Seven Percent Solution, 55
J. FIN. 1105, 1109-10 (2000); Robert J. Jackson, Jr.,
Comm’r, SEC, Speech at the Greater Cleveland Mid-
dle Market Forum: The Middle-Market IPO Tax, app.
(Apr. 25, 2018), https://bit.ly/3k1JimH. IPOs are also
typically underpriced, resulting in a first-day “pop” in
the share price that benefits individuals or entities al-
located shares by the underwriters, not the issuer
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itself. Jay R. Ritter, Initial Public Offerings: Under-
pricing (Jan. 4, 2023), https://bit.ly/3IyRchr. Retail in-
vestors are typically left out in the cold, able to buy
shares only after the initial “pop” in share price. See
generally Christine Hurt, Moral Hazard and the Ini-
tial Public Offering, 26 CARDOZO L. REV. 711 (2005).

Some companies have chosen other methods of go-
ing public. Google ran an unconventional reverse auc-
tion to avoid leaving money on the table through a tra-
ditional IPO. Christine Hurt, What Google Can’t Tell
Us About Internet Auctions (and What It Can), 37 U.
ToL. L. REV. 403, 415-16, 422-26 (2006). Other com-
panies have gone public as special-purpose acquisition
companies, raising capital first and then using it
within two years to buy a company whose shares will
then trade publicly. SEC, What You Need to Know
About SPACs (May 25, 2021), https://bit.ly/3k2JbgX.
And other companies, including Slack, have opted for
a direct listing—a method of making preexisting
shares available for sale on an exchange instead of is-
suing and selling a block of new shares. Direct listings
provide an attractive alternative for companies that
wish to give their employees and investors the conven-
ience and low transaction costs of selling on a public
exchange while avoiding the costs of an IPO.

C. Factual and Procedural Background

1. Slack, which offers business-collaboration soft-
ware, went public through a direct listing on the New
York Stock Exchange (NYSE) in 2019. Pet. App. 8a.
Whereas IPOs are typically designed to raise capital
for the companies going public, Slack itself sold no
shares and raised no money in its direct listing. Id.
Slack’s existing shareholders had the option, but not
any obligation, to sell some or all of their shares, and
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only those shareholders who chose to do so made
money in the direct listing.

At the time of Slack’s direct listing, there were 283
million preexisting Slack shares. Pet. App. 23a (Mil-
ler, J., dissenting). The registration statement that
Slack filed registered only 118 million of those
shares—i.e., those shares that were subject to the
"33 Act’s registration requirement. C.A. ECF 11-3 at
447. The other 165 million shares were not registered
because they were exempt from the Act’s registration
requirement (and thus already available for sale to
third parties) under Rule 144. Id. at 540.

Because Slack was not selling any shares, it did
not need to pay underwriters to find buyers for them.
Pet. App. 8a. And without underwriters, there was no
one with an economic incentive to insist on the lockup
period used in typical IPOs. Id. As aresult, in Slack’s
direct listing, unregistered exempt shares remained
available for resale even as newly registered shares
became available for trading. Id.

2. Respondent bought Slack shares on the NYSE
after Slack’s direct listing. Pet. App. 8a. He does not
and cannot allege that the shares he bought were
among the 118 million shares registered under the
registration statement Slack filed. Id. at 23a-24a
(Miller, dJ., dissenting). After Slack’s stock price
dropped, however, he nonetheless sued Slack, along
with some of its officers, directors, and early investors,
under Sections 11 and 12(a)(2) of the 33 Act, claiming
that Slack’s registration statement and the prospec-
tus it contained were misleading. J.A. 3-5. Respond-
ent asserted that Slack was “strictly liable” for its sup-
posedly misleading statements (J.A. 74) and added a
claim under Section 15 of the 33 Act (J.A. 78), which
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makes certain “controlling person[s]” liable for viola-
tions of Sections 11 and 12, 15 U.S.C. § 770(a).

Slack moved to dismiss. Pet. App. 10a. It argued
that respondent could not satisfy the longstanding re-
quirement that those suing under Section 11 must
plead and prove that they bought shares registered
under the challenged registration statement. Id. at
40a. Nor could respondent sue under Section 12(a)(2),
Slack explained, because in requiring defendants to
have sold shares “by means of a prospectus,” Sec-
tion 12(a)(2) necessarily applies only to registered
shares. Id. at 54a.

3. The district court denied Slack’s motion to dis-
miss. It held that in cases involving direct listings,
Section 11 does not require plaintiffs to plead and
prove that they bought shares registered under the al-
legedly misleading registration statement. Pet.
App. 41a-50a. The court acknowledged that its deci-
sion was inconsistent with 50-plus years of cases read-
ing Section 11 to authorize only buyers of registered
securities to sue. Id. But it adopted a “broader read-
ing” of Section 11 based on a policy concern that fol-
lowing settled law would “completely obviate the re-
medial penalties” of the ’33 Act. Id. at 48a-49a.

As to Section 12(a), the district court reasoned
that the words “such security” should have the same
meaning as in Section 11. It therefore rejected the
“argument that Section 12 liability in this case ex-
tends only to shares directly traceable to those regis-
tered under the prospectus.” Pet. App. 54a.

Because the district court declined to dismiss re-
spondent’s claims under Sections 11 and 12, it also de-
clined to dismiss his claim under Section 15. Pet.
App. 71a.
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4. The district court certified its decision for in-
terlocutory appeal, Pet. App. 76a, and a divided panel
of the Ninth Circuit affirmed, id. at 1a-22a. The ma-
jority acknowledged precedent “limit[ing] the mean-
ing of ‘such security’ in Section 11 to only registered
shares” but declined to follow that precedent. Id. at
16a. It reasoned that “requiring plaintiffs to prove
purchase of registered shares pursuant to a particular
registration statement” would “undermine this sec-
tion of the securities law.” Id. at 16a-17a.

The majority held that unregistered Slack shares
qualify as “such securitlies],” 15 U.S.C. § 77k(a), be-
cause they “were sold to the public when ‘the registra-
tion statement . . . became effective.”” Pet. App. 18a.
For support, the majority looked to the rules of the
NYSE, which require a registration statement to be
filed before any shares can be sold on the exchange.
Id. at 13a. Because no Slack shares could be sold on
that particular exchange until Slack filed a registra-
tion statement, the majority decided that all shares—
unregistered and registered alike—qualify as “such
securit[ies]” under Section 11. Id. at 13a-14a. Under
that interpretation, there was no need for respondent
to “prove purchase of registered shares pursuant to a
particular registration statement.” Id. at 16a.

The majority also cited a House report stating
that the ’33 Act was designed to protect “‘the buyer of
securities sold upon a registration statement.’” Pet.
App. 16a. The majority reasoned that because the
NYSE’s rules for direct listings require a registration
statement before any shares can be traded, “both the
registered and unregistered Slack shares sold in the
direct listing were sold ‘upon a registration state-
ment’” and thus fall within the ambit of Section 11.
Id.
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Ultimately, the majority made clear that its un-
willingness to follow previous case law was driven by
perceived policy concerns. Pet. App. 16a-18a. In the
court’s view, adhering to the established rule that
plaintiffs must plead and prove that they bought reg-
istered securities “would essentially eliminate Section
11 liability . . . in a direct listing” and “create a loop-
hole large enough to undermine the purpose of Section
11.” Id. at 17a-18a.

The majority then held that because respondent
could sue under Section 11, he also could sue under
Section 12. The majority reasoned that “[i]Jt follows
from the analysis of ‘such security’ in Section 11, that
the shares at issue in Slack’s direct listing, registered
and unregistered, were sold ‘by means of a prospec-
tus’” under Section 12(a)(2) “because the prospectus
was a part of the offering materials . . . that permitted
the shares to be sold to the public” under NYSE rules.
Pet. App. 20a.

5. Dissenting, Judge Miller explained that the
majority’s decision had departed from the precedent
of “every court of appeals to consider the issue.” Pet.
App. 25a-26a. He also criticized the majority opinion
for “never analyz[ing] the text” of the ’33 Act and for
relying instead on NYSE rules. Id. at 27a. The legis-
lative history further refuted the majority’s conclu-
sion, Judge Miller explained, because “the phrase ‘se-
curities sold upon a registration statement’ plainly re-
fers to registered securities,” not exempt securities
that (based on the rules of a particular exchange)
“must wait until a registration statement becomes ef-
fective before they can be sold on [the] exchange.” Id.
at 27a-28a. And as for the policy concerns driving the
majority’s decision, Judge Miller explained that simi-
lar concerns had been raised by plaintiffs for decades
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without any action by Congress and that, in any
event, such concerns “are no basis for changing the
settled interpretation of the statutory text.” Id. at
28a.

Finally, Judge Miller explained that respondent’s
inability to show that he bought registered shares was
also fatal to his Section 12 claim. Pet. App. 29a-30a.
Section 12 authorizes only a “person purchasing such
security” to sue, and the phrase “such security” “has a
clear antecedent: It is a security ‘offer[ed] or
slold] . . . by means of a prospectus.”” Id. at 29a. And
because a prospectus is required only for registered
securities, “[t]he unambiguous meaning of a security
offered or sold ‘by means of a prospectus’ is therefore
a registered security sold in a public offering.” Id. (cit-
ing Gustafson, 513 U.S. at 584).

SUMMARY OF ARGUMENT

I. The text, structure, and history of the Securi-
ties Act of 1933 confirm that Sections 11 and 12(a)(2)
require plaintiffs to plead and prove that they bought
registered shares. Because respondent cannot show
that the shares he bought in Slack’s direct listing were
registered, his claims should have been dismissed.

A. Under Section 11 of the ’33 Act, if “any part of
the registration statement” is false or misleading,
“any person acquiring such security” can sue. 15
U.S.C. § 77k(a). The ’33 Act requires issuers to regis-
ter some, but not all, shares by filing a registration
statement with the SEC before the shares can be sold.
The registration statement is “effective only as to the
securities specified therein,” and the issuer pays a fee
based on the “maximum aggregate price” at which the
particular quantity of registered shares is to be of-
fered to the public. Id. § 77f(a), (b)(1). Given the Act’s
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focus on the registration requirement and its insist-
ence that the requirement applies only to particular
shares, not all shares of the same class or type, the
“natural” way to read Section 11’s “such security” lim-
itation is that it allows suit only by those who bought
securities registered under the registration statement
they allege is misleading. Barnes v. Osofsky, 373 F.2d
269, 271-73 (2d Cir. 1967). In other words, Section 11
allows only “purchasers of a registered security to
sue.” Herman & MacLean v. Huddleston, 459 U.S.
375, 381-82 (1983).

Section 11’s use of “such security” mirrors similar
usage throughout the Act. Section 5 provides that
“[ulnless a registration statement is in effect as to a
security, it shall be unlawful . . . to sell such security.”
15 U.S.C. § 77e(a) (emphasis added). “Such security”
there can mean only the particular shares that the Act
requires to be registered—not all shares of the same
class or type as those subject to the registration re-
quirement—because in the absence of a registration
statement, it is lawful to sell securities that are ex-
empt from the registration requirement. Similarly,
Section 6 provides that registration statements cover
only “the securities specified therein” and that appli-
cants must pay a fee based on the “maximum aggre-
gate price at which such securities are proposed to be
offered.” Id. § 77f(b)(1) (emphasis added). Again, the
only plausible way to read that language is as a refer-
ence to registered securities. And if there were any
doubt about the antecedent to which Congress was re-
ferring when it used the phrase “such security” in Sec-
tion 11(a), it would be resolved by looking to the im-
mediately preceding provision, which refers to the
sale of “securities registered under” the Act. 15 U.S.C.
§ 77j(f) (emphasis added).
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No less influential an interpreter of the securities
laws than Judge Friendly reached precisely this con-
clusion more than 50 years ago. As he explained, it is
not plausible “that the section developed to insure
proper disclosure in the registration statement was
meant to provide a remedy for other than the particu-
lar shares registered.” Barnes, 373 F.2d at 272.

B. Section 12(a)(2) makes anyone who sells “a se-
curity . . . by means of a prospectus” that is false or
misleading liable to the person who bought “such se-
curity from him.” 15 U.S.C. § 77l(a)(2). This Court
held in Gustafson v. Alloyd Co., 513 U.S. 561 (1995),
that “prospectus” means a document describing “a
public offering of securities by an issuer” and that
there can be no liability under Section 12(a)(2) “unless
there is an obligation to distribute [a] prospectus in
the first place.” Id. at 571, 584. The ’33 Act also
makes clear that there is an obligation to distribute a
prospectus only for registered shares. 15 U.S.C.
§§ 77d, 77e. Consequently, the only shares whose sale
can give rise to Section 12(a)(2) liability are registered
shares.

Other aspects of the statutory text confirm that
reading. Sections 5 and 10 of the ’33 Act expressly
link the prospectus and the registration statement,
underscoring Section 12(a)(2)’s focus on the sale of the
particular securities registered under that statement.
And the dramatic remedy that Congress originally en-
acted in Section 12—full rescissory damages not lim-
ited to harm caused by the misrepresentation that the
plaintiffs challenge, see Pinter v. Dahl, 486 U.S. 622,
641 n.18 (1988)—would have been ruinous had Con-
gress intended it to apply to sales of any share, regis-
tered or unregistered.
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C. The broader statutory context and structure
further confirm that Sections 11 and 12(a)(2) require
plaintiffs to plead and prove that they bought regis-
tered shares. When the 73d Congress wanted to reg-
ulate a wide range of securities trading, it used corre-
spondingly broad language reaching sales of “any” se-
curity. It used that language in Section 17 of the ’33
Act, which—in a “major departure” from the rest of
the Act, Gustafson, 513 U.S. at 577—prohibits fraud
“in the offer or sale of any securities.” 15 U.S.C.
§ 77q(a). The same Congress used similar language in
Section 10(b) of the Securities Exchange Act of 1934,
which has been interpreted to create a private right of
action to recover for fraud “in connection with the pur-
chase or sale of any security.” Id. § 78j(b). Likewise,
when the 73d Congress wanted to regulate with re-
spect to entire “classes” of securities, it said so, includ-
ing throughout the ’34 Act. E.g., id. §§78Il(b), (g),
780(d), 78p(a)(1). But Sections 11 and 12 of the ’33 Act
are different, and their more limited language and fo-
cus on registered shares “convey [a] difference[] in
meaning.” Wis. Cent. Ltd. v. United States, 138 S. Ct.
2067, 2071-72 (2018).

Sections 11 and 12(a)(2) of the ’33 Act also sit in a
delicate balance with Section 10(b) of the ’34 Act. Sec-
tion 10(b) provides a “‘catchall’ antifraud provision”
reaching “any security” but requiring plaintiffs to
“prove that the defendant acted with scienter.” Her-
man & MacLean, 459 U.S. at 381-82. The ’33 Act al-
lows for suit only “by a purchaser of a registered secu-
rity” but imposes a “virtually absolute” standard of li-
ability. Id. This Court has always insisted that the
’33 and ’34 Acts “be construed harmoniously,” Rodri-
guez de Quijas v. Shearson/Am. Express, Inc., 490
U.S. 477, 484-85 (1989), and here, that requires limit-
ing ’33 Act plaintiffs to those who bought shares
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registered under the registration statement that the
"33 Act requires.

D. For decades, courts, regulators, and commen-
tators have agreed that plaintiffs suing under the
’33 Act must show that they bought registered shares.
Judge Friendly’s landmark opinion in Barnes, which
itself relied on years of case law and scholarship, re-
ceived unanimous endorsement from federal courts
across the country. The SEC likewise embraced the
rule: Its amicus brief in Barnes arguing that Sec-
tion 11 requires proof that the plaintiffs bought regis-
tered shares was a significant factor in Judge
Friendly’s decision, and the Commission has repeat-
edly adhered to that view in briefs filed in this Court
and the courts of appeals.

Despite repeated calls to consider whether that
rule should be changed to account for how securities
trading was happening on the ground, Congress has
never amended Sections 11 or 12 to remove the re-
quirement of proof of purchase of registered shares.
That inaction was not the product of inattention, as
Congress has repeatedly revised Sections 11 and 12
and other provisions of the ’33 Act over the decades.
Congress’s choice not to “disturb [the] consistent judi-
cial interpretation” of the Act indicates that it “acqui-
esce[d] in” and “affirm[ed]” that reading. Monessen
Sw. Ry. Co. v. Morgan, 486 U.S. 330, 338 (1988).

II. The Ninth Circuit departed from text, context,
and history because, in its view, requiring proof of
purchase of registered shares in the context of Slack’s
direct listing would “undermine the purpose of” the
"33 Act. Pet. App. 18a. That reasoning is improper as
a matter of law and misguided as a matter of policy.
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A. Because “‘no legislation pursues its purposes
at all costs,’”” courts cannot base their rulings on a
statute’s generally “remedial” nature instead of a con-
clusion grounded in text and structure. CTS Corp. v.
Waldburger, 573 U.S. 1, 12 (2014). Yet here, the dis-
trict court and Ninth Circuit reasoned backward from
policy concerns to fashion implausible readings of the
"33 Act that create more problems than they purport
to solve and that would seriously disturb the delicate
balance on which federal securities law depends.

B. The policy concerns motivating the courts be-
low are also substantially overstated. Sections 11 and
12 are neither the exclusive nor the most important
provisions of the federal securities laws addressing
misleading statements. Other provisions, including
Section 17 of the ’33 Act and Section 10(b) of the ’34
Act, powerfully deter companies from misleading the
public in their offerings. And if market innovations
like direct listings or practical difficulties in tracing
purchases of registered shares did militate in favor of
a change to the regulatory framework, that change
would be for Congress or the SEC to adopt. Leaving
policy adjustments to the political branches is partic-
ularly appropriate here because there would be many
more tailored ways to address the sorts of concerns
motivating the courts below. Endorsing the blunt so-
lutions of those courts, conversely, would result in a
dramatic overnight expansion of the scope of liability
under the ’33 Act, suppressing capital formation and
innovation at the expense of all market participants.
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ARGUMENT

I. SECTIONS 11 AND 12 REQUIRE PLAINTIFFS TO
PROVE THEY BOUGHT REGISTERED SHARES.

The ’33 Act creates specialized rules for public of-
ferings, requiring issuers to file registration state-
ments that include prospectuses providing material
information about the registered securities being of-
fered. 15 U.S.C. §§ 77e-77g, 77j. Two of the Act’s lia-
bility provisions, Sections 11 and 12(a)(2), specifically
prohibit false or misleading statements in registration
statements and prospectuses. Id. §§77k-77]. But
both provisions permit suits only by those who bought
“such security.” Id. §§ 77k(a), 77l(a).

Properly construed, Sections 11 and 12 require
plaintiffs to plead and prove that they bought regis-
tered shares, not shares exempt from the registration
requirement that the ’33 Act imposes. That conclu-
sion flows from the statutory text and structure,
which links the right to sue under Sections 11 and
12(a)(2) to the purchase of securities registered under
the Act. It ensures “a symmetrical and coherent reg-
ulatory scheme,” Gustafson v. Alloyd Co., 513 U.S.
561, 569 (1995), by respecting and preserving the tex-
tual and structural differences between Sections 11
and 12 of the ’33 Act, on the one hand, and Section 17
of the 33 Act and Section 10(b) of the 34 Act, on the
other. And it has been consistently endorsed by courts
and the SEC and ratified by Congress. The Ninth Cir-
cuit’s contrary conclusion—under which Sections 11
and 12 would apply to all shares of the same class,
registered or exempt, that under the rules of a partic-
ular exchange can be traded only after a statement
has been filed for the registered shares—has no basis
in the text, context, or history.
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A. Section 11 Requires Plaintiffs to Prove
They Bought Registered Shares.

Section 11 of the ’33 Act allows “any person ac-
quiring such security” to sue for material misrepre-
sentations in a registration statement. 15 U.S.C.
§ 77k(a). The question here is whether “such security”
means (as this Court has suggested) “a registered se-
curity” issued under the supposedly misleading state-
ment, Herman & MacLean v. Huddleston, 459 U.S.
375, 382 (1983), or instead (as the Ninth Circuit held)
any security, registered or exempt from the registra-
tion requirement, so long as that security could not be
traded on a public exchange without the filing of a reg-
istration statement, Pet. App. 15a-18a. The text of
Section 11 makes clear that it focuses on, and creates
liability in connection with, only registered shares.

The ’33 Act is focused on creation and enforce-
ment of a registration requirement that applies to par-
ticular shares. Some shares—Ilike those held by em-
ployees or investors of a company without a control-
ling stake—are exempt from registration. 15 U.S.C.
§§ 77¢-77d; 17 C.F.R. § 230.144. But for shares subject
to the registration requirement, Section 5 of the Act
provides that “[u]nless a registration statement is in
effect as to a security, it shall be unlawful . . . to sell
such security.” 15 U.S.C. § 77e(a). Section 6 of the Act
then confirms that a registration statement is “effec-
tive only as to the securities specified therein,” id.
§ 77f(a)—i.e., it covers only the registered shares iden-
tified in the registration statement, not all shares of
the same class or type. Section 6 also requires the is-
suer to pay a fee based on the “maximum aggregate
price at which such securities” (i.e., the particular
shares covered by the registration statement) will be
offered to the public. Id. § 77f(b)(1). At every turn,
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then, the Act’s registration requirement is tied to cer-
tain securities (those subject to registration) but not
others of the same class or type (including those ex-
empt from the Act’s registration requirement).

Given this explicit and consistent statutory focus
on the registration of particular shares, rather than of
entire classes of securities, there is no doubt what
Congress meant when it limited the right to sue based
on a misleading registration statement to buyers of
“such security”: It meant buyers of registered shares,
i.e., shares registered under the registration state-
ment at issue.

To be sure, the word “security” does not appear in
Section 11 before the “such security” phrase. But
“such” means that which is “described or implied or
intelligible from the context or circumstances,” CON-
CISE OXFORD DICTIONARY OF CURRENT ENGLISH 1218
(1931 ed.), and in the context of a provision imple-
menting the ’33 Act’s registration and disclosure re-
quirements, that can only mean those particular
shares that are registered under the Act. Consider
Section 5, which states that “[ulnless a registration
statement is in effect as to a security, it shall be un-
lawful . . . to sell such security.” 15 U.S.C. § 77e(a).
Because Section 5’s provisions do not apply to trans-
actions involving shares exempt from the Act’s regis-
tration requirement, see id. § 77d(a), the only plausi-
ble way to read the phrase “such security” is as a ref-
erence to the particular shares that the Act requires
to be registered—not all shares of the same class or
type as those that must be registered. Similarly, Sec-
tion 6 provides that a registration statement is effec-
tive “only as to the securities specified therein” and
that the applicant must pay a fee based on “the maxi-
mum aggregate price at which such securities are
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proposed to be offered.” Id. § 77f(b)(1). In context,
“such securities” can only mean registered securi-
ties—not, as the Ninth Circuit held, all shares of the
same class or type, even if exempt from registration.
Section 11’s reference to “such security” mirrors the
language used in these related provisions and like-
wise must be understood to refer only to those shares
that are subject to the registration obligation and ac-
companying disclosure requirements enforced by Sec-
tion 11—namely, registered shares.

In any event, even if “such security” in Sec-
tion 11(a) required a more explicit “antecedent,”
BLACK’S LAW DICTIONARY 1674 (3d ed. 1933), the
Court would need look no further than the sentence
that immediately precedes Section 11(a). Both as en-
acted and today, the last sentence of Section 10 of the
"33 Act refers to “the sale of securities registered un-
der” the Act. Securities Act of 1933, ch. 38, § 10(d), 48
Stat. 74, 81 (codified as amended at 15 U.S.C. § 77j(f))
(emphasis added). The first sentence of Section 11
picks up that thread by addressing a “registration
statement,” and “such security” appears later in that
same sentence. 15 U.S.C. § 77k(a). Under any plau-
sible reading, therefore, “such security” as used in
Section 11 means a security registered under the reg-
istration statement that the Act requires.

Further support for this conclusion comes from
Section 11’s provisions capping available damages.
The measure of damages in a Section 11 suit is tied to
the “price at which the security was offered to the pub-
lic,” and Section 11 provides that “[iln no case shall
the amount recoverable . . . exceed the price at which
the security was offered to the public.” 15 U.S.C.
§ 77k(e), (g). Similarly, for an underwriter defendant,
liability cannot exceed “the total price at which the
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securities underwritten by him and distributed to the
public were offered to the public.” Id. § 77k(e). Those
provisions tie the maximum recovery under Sec-
tion 11 to the value of the registered shares offered to
the public, not to the value of all shares on the market
of a similar class or type. Those limits would make
little sense if (as the Ninth Circuit held) Section 11(a)
gave plaintiffs a right to sue even where they bought
securities exempt from the registration requirement.
But those limits make perfect sense under the correct
reading of Section 11(a), namely, that it restricts the
right to sue to purchasers of registered securities.

Judge Friendly, who “did more to shape the law of
securities regulation” than any other jurist, Louis
Loss, In Memoriam, Henry J. Friendly, 99 HARV. L.
REV. 1722, 1723 (1986), reached precisely this conclu-
sion more than 50 years ago. As he explained, because
the ’33 Act requires “only individual shares [to be] reg-
istered,” it is “unlikely that the section developed to
insure proper disclosure in the registration statement
was meant to provide a remedy for other than the par-
ticular shares registered.” Barnes v. Osofsky, 373
F.2d 269, 272 (2d Cir. 1967). The more “natural” read-
ing, Judge Friendly explained, is that Section 11 ap-
plies only to plaintiffs who buy “a security issued pur-
suant to the registration statement”—i.e., the “regis-
tered shares.” Id. at 271. A plaintiff who cannot plead
and prove that he “purchase[d] . . . registered shares”
therefore cannot sue under Section 11. Id. at 272.

Judge Friendly reached that conclusion after can-
vassing the views of courts, scholars, and regulators.
The Second Circuit had already observed that the
"33 Act’s liability provisions could be invoked “only by
one who comes within a narrow class of persons,”
namely, “those who purchase securities that are the
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direct subject of the prospectus and registration state-
ment.” Fischman v. Raytheon Mfg. Co., 188 F.2d 783,
786 (2d Cir. 1951). Fischman was authored by Judge
Frank, “a leading member of the SEC in its early
days,” and the interpretation it endorsed soon made
its way into the “leading treatise” on securities law.
Barnes, 373 F.2d at 273. As that treatise explained
then (and continues to explain today), a plaintiff who
buys stock when the shares registered under the sup-
posedly misleading statement are intermingled with
others “must be able to trace his particular securities
to the registration statement.” 3 LOUIS LOSS, SECURI-
TIES REGULATION 1731 n.160 (2d ed. 1961); accord 9
Louls LOSS ET AL., SECURITIES REGULATION
ch. 11(C)(2) (Supp. 2023) (claim “may be brought by
any person who acquired a registered security”).

Judge Friendly also drew from the analysis in Co-
lonial Realty Corp. v. Brunswick Corp., 257 F. Supp.
875 (S.D.N.Y. 1966). There, the court emphasized the
textual link between Section 6, which deems registra-
tion statements “effective only as to the securities
specified therein,” and Section 11, which gives the
right to sue only to a person “acquiring such security.”
Id. at 877-78 (quoting 15 U.S.C. §§ 77f(a), 77k(a)).
That language leaves “little doubt” that Section 11 re-
fers back to “the securities specified in the registration
statement”—i.e., registered shares. Id. at 878. Ex-
panding Section 11 beyond purchasers of registered
shares, the court reasoned, would “radically . . . ex-
pand the number of potential plaintiffs” and “the total
economic liability of the members of the securities in-
dustry,” a change that would have dramatic “economic
repercussions.” Id. at 884.

Finally, Judge Friendly considered the views of
the SEC, which filed an amicus brief in Barnes. 373
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phrase “such security” “is clearly a limitation” indicat-
ing that Section 11’s cause of action must “be coexten-
sive with the scope of the registration provisions.”
Brief for the SEC at 3-4, Barnes, 373 F.2d 269
(Nos. 30867-30869) [hereinafter Barnes SEC Br.].!
The SEC grounded that view in the statutory text. As
it explained, where Congress intended to refer to a
broader “‘class’ of securities” rather than specifically
to registered securities, it “expressly said so.” Id. at 6
(citing 15 U.S.C. §§ 78I(g), 780(d), 78p(a)). And Sec-
tion 11’s damages cap confirms the “limitation upon
the class of persons entitled to recover” by tying the
maximum recovery to the value of the registered
shares offered to the public. Barnes SEC Br. 4-5. As
Judge Friendly put it in endorsing the SEC’s view, if
Section 11 were read to allow suits by plaintiffs who
bought any shares, whether or not registered under
the supposedly misleading registration statement,
“their recovery would be greatly diluted” by the dam-
ages cap’s limitation to the proceeds of the sale of reg-
istered shares. Barnes, 373 F.2d at 272.

As the SEC correctly reasoned in Barnes, share-
holders who rely on a misleading registration state-
ment but “cannot qualify for relief under Section 11”
may “have a remedy under other provisions of the fed-
eral securities laws.” Barnes SEC Br. 8-9. For in-
stance, Section 17 of the 33 Act empowers the SEC to
seek relief for an array of misrepresentations, and pri-
vate plaintiffs may sue directly under Section 10(b) of
the 34 Act. But the only parties who can take ad-
vantage of Section 11’s near-strict-liability remedy for
a false registration statement are those who can show

I The SEC’s briefis available from the National Archives at Kan-
sas City and at https://bit.ly/3XVBkdl.
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that they “acquire([d] shares actually registered” under
that statement. Barnes SEC Br. 8-9 (emphasis
added). The Ninth Circuit’s conclusion to the contrary
lacks any basis in the text.

B. Section 12 Requires Plaintiffs to Prove
They Bought Registered Shares.

Under Section 12(a)(2) of the ’33 Act, “[alny per-
son who . . . offers or sells a security . . . by means of
a [misleading] prospectus . .. shall be liable” to the
person who bought “such security from him.” 15
U.S.C. §77l(a)2). The key word is “prospectus,”
which this Court interpreted in Gustafson, 513 U.S.
561. There, the Court held that “‘prospectus’is a term
of art referring to a document that describes a public
offering of securities by an issuer” and that liability
under Section 12(a)(2) “cannot attach unless there is
an obligation to distribute [a] prospectus in the first
place.” Id. at 571, 584. The ’33 Act is clear that the
obligation to distribute a prospectus extends only to
registered shares to be sold in a public offering; no pro-
spectus is required for the sale of securities exempt
from registration, 15 U.S.C. §§ 77d, 77e, or sales in the
aftermarket, Gustafson, 513 U.S. at 569-70, 578, 581.
It necessarily follows, therefore, that the only shares
whose sale could give rise to liability under Section
12(a)(2) are registered shares.

In his dissent below, Judge Miller correctly ap-
plied that reasoning to conclude that respondent’s
Section 12 claim should be dismissed. He explained
that Section 12, like Section 11, limits the class of eli-
gible plaintiffs to those who bought “such security,”
which can mean only a security “offer[ed] or
slold] . . . by means of a prospectus.” Pet. App. 29a.
Given this Court’s interpretation of the word “prospec-
tus” in Gustafson, “[tlhe unambiguous meaning of a
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security offered or sold ‘by means of a prospectus’ is
therefore a registered security sold in a public offer-
ing.” Id.

The text and structure of the 33 Act confirm Sec-
tion 12’s limited scope. Section 10 of the Act, for ex-
ample, ties together the prospectus and the registra-
tion statement. It requires that every prospectus
“contain the information contained in the registration
statement” and, in requiring certain information to be
up to date, measures the timeliness of the prospectus
based on “the effective date of the registration state-
ment.” 15 U.S.C. § 77j(a)(1), (3). Section 5 of the Act
likewise connects the prospectus to the registration
statement: It makes it unlawful to sell a security
through interstate commerce without a “prospectus
[that] meets the requirements” of Section 10, which
governs registered securities. Id. § 77e(b)(1). “Thus
Congress repeatedly used the term ‘prospectus’ in pro-
visions concerning registration statement require-
ments in initial distributions.” Ballay v. Legg Mason
Wood Walker, Inc., 925 F.2d 682, 689 (3d Cir. 1991).

Moreover, the 73d Congress gave Section 12
plaintiffs a particularly drastic remedy: full rescis-
sory damages, meaning that plaintiffs’ recoveries
were not limited to losses caused by the defendant’s
misrepresentations but could instead encompass all
market losses the plaintiffs suffered, regardless of the
cause. Pinter v. Dahl, 486 U.S. 622, 641 n.18 (1988).”
Such a sweeping remedy may have been appropriate
when an issuer or company insider sold a registered
share directly to a purchaser through a misleading
prospectus, as Section 12(a)(2) (properly construed)
requires. 15 U.S.C. §77l(a)(2). But the Ninth

2 Congress modified this provision in 1995. Infra p. 37.
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Circuit’s reading assumes that Congress intended to
create the possibility of draconian Section 12 liability
for every share, registered or unregistered. Pet.
App. 19a-21a. Nothing in the Act indicates Congress
intended Section 12 to have such a ruinous impact.

Given their similar limiting language, comple-
mentary purposes, and shared history, it is unsurpris-
ing that Sections 11 and 12(a)(2) operate in lockstep:
Both require proof that the plaintiff bought registered
shares.

C. The Broader Statutory Context and
Structure Confirm the Limited Scope
of Sections 11 and 12.

That Sections 11 and 12 require proof that the
plaintiff bought registered shares becomes clearer
still when those provisions are “read in their context
and with a view to their place in the overall statutory
scheme.” FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 133 (2000).

1. When the 73d Congress wanted to impose lia-
bility reaching a wide range of securities activity, it
used correspondingly broad language: “any security.”
That is what Congress wrote, for instance, in Sec-
tion 17 of the ’33 Act, which prohibits fraud “in the of-
fer or sale of any securities.” 15 U.S.C. § 77q(a). Sec-
tion 17’s “extensive” scope represents a “major depar-
ture” from the rest of the Act, which instead focuses
on “new offerings.” Gustafson, 513 U.S. at 577-78.
The 73d Congress used the same broad language the
following year in Section 10(b) of the 34 Act, which
likewise prohibits fraud “in connection with the pur-
chase or sale of any security.” 15 U.S.C. § 78j(b). Sec-
tion 10(b)’s broad language makes it a “‘catchall’ anti-
fraud provision” that can be invoked “by a
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purchaser . . . of ‘any security’ against ‘any person.’””
Herman & MacLean, 459 U.S. at 382.

The 73d Congress did not use similarly broad lan-
guage in Sections 11 and 12. Instead, after prohibit-
ing misleading statements in registration statements
and prospectuses, those sections create private rights
of action only for buyers of “such security.” 15 U.S.C.
§§ 77k(a), 77l(a). Congress’s use of the more limited
language “such security” in Sections 11 and 12 “con-
vey[s] [a] difference[] in meaning”—a presumption
that carries “particular strength” where, as here, the
provisions are part of two “companion” statutes that
“handle much the same task.” Wis. Cent. Ltd. v.
United States, 138 S. Ct. 2067, 2071-72 (2018).

2. Another structural feature reinforces the dis-
tinction. As the SEC explained in Barnes, the 73d
Congress knew how to legislate for entire classes of
securities when it wanted to. Barnes SEC Br. 6. It
did so throughout the 34 Act. E.g., Securities Ex-
change Act of 1934, ch. 404, §§ 12(c), 13(c), 16(a), 48
Stat. 881, 893, 895-96 (codified as amended at 15
U.S.C. §§ 78l(c), 78m(c), 78p(a)(1)). The ’33 Act is dif-
ferent: It calls for registration only as to individual
shares “specified []in” the registration statement. 15
U.S.C. § 77f(a). The requirement that a plaintiff have
bought shares registered under the supposedly mis-
leading statement “is an unavoidable result of a stat-
utory scheme that registers units, not classes of secu-
rities.” JOHN C. COFFEE, JR. ET AL., SECURITIES REGU-
LATION: CASES AND MATERIALS 981-82 nn.43-44 (14th
ed. 2020).

Judge Friendly agreed with the SEC and com-
mentators, rejecting the plaintiffs’ argument that Sec-
tion 11 allows suit by anyone who buys “a security of
the same nature as that issued pursuant to the
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registration statement.” Barnes, 373 F.2d at 271. Yet
respondent has tried to revive that long-rejected the-
ory, contending that he should be able to sue under
the ’33 Act because both the registered and exempt
Slack shares on the market were of “the same type
and class.” Br. in Opp’n 1; see id. at 4 (“same type and
character”); id. at 17 (securities of the “same type”).
Nothing in the ’33 Act supports that argument or sug-
gests that Sections 11 or 12 permits suit based on the
general class or type, rather than the registration sta-
tus, of a security.

3. This Court has recognized the need to inter-
pret the 33 and ’34 Acts “harmoniously,” Rodriguez de
Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477,
484-85 (1989), and in a way that ensures “a symmet-
rical and coherent regulatory scheme,” Gustafson, 513
U.S. at 569. Enforcing Section 11 and 12’s limits is
critical to maintaining that balance. Judge Friendly
explained as much, noting that the “stringent penal-
ties” available under the 33 Act must be limited to
“the particular shares registered,” leaving Sec-
tion 10(b)’s “general antifraud provision” to cover
other sales of securities. Barnes, 373 F.2d at 272.
This Court echoed Judge Friendly’s analysis more re-
cently in Gustafson, rejecting the argument that Sec-
tion 12 should be read to create “vast additional liabil-
ities” that reach beyond the specific “violations of the
obligations [the 33 Act] had created.” 513 U.S. at 572.

The delicate interplay between the ’33 and ’34
Acts ensures both that issuers prepare registration
statements and prospectuses with a high degree of
care and that the ’33 Act’s draconian liability provi-
sions do not extend so far that they chill capital for-
mation. As Judge Miller put it, the “strong medicine”
of the drastic remedies of the ’33 Act is
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“temperled] . . . by limiting the class of plaintiffs who
can sue.” Pet. App. 24a. Disrupting that state of af-
fairs would destabilize the settled, predictable regula-
tory regime, subjecting companies to “a stringent
standard of liability” based on even “innocent mis-
statements” for a much wider array of securities trad-
ing. Herman & MacLean, 459 U.S. at 381-82.

D. The Limited Scope of Sections 11 and
12 Has Been Ratified Over Time.

As this Court has long recognized, Congress’s fail-
ure “to disturb a consistent judicial interpretation of a
statute” supports the inference that it “acquiesces in”
and “affirms” that reading. Monessen Sw. Ry. Co. v.
Morgan, 486 U.S. 330, 338 (1988). For decades, courts
and regulators have maintained, “with virtual una-
nimity,” id., that plaintiffs suing under the ’33 Act
must plead and prove they bought registered shares.
Congress has amended the Act many times, but never
to unsettle that rule. Congress’s silence speaks vol-
umes—especially because courts have for decades re-
sisted calls from plaintiffs to change the rule in re-
sponse to practical difficulties hindering their ability
to prove that they bought registered shares.

1. Until the Ninth Circuit’s divided opinion be-
low, every court of appeals to weigh in had agreed
with the Second Circuit in Barnes that plaintiffs must
prove that they bought registered shares. The First,
Third, Fifth, Eighth, Tenth, and Eleventh Circuits
have so held. E.g., In re Ariad Pharm., Inc. Sec. Litig.,
842 F.3d 744, 755-56 (1st Cir. 2016); Cal. Pub. Emps.’
Ret. Sys. v. Chubb Corp., 394 F.3d 126, 144 (3d Cir.
2004); Krim v. pcOrder.com, Inc., 402 F.3d 489, 491-
99 (5th Cir. 2005); Lee v. Ernst & Young, LLP, 294
F.3d 969, 976-77 (8th Cir. 2002); Joseph v. Wiles, 223
F.3d 1155, 1158-60 (10th Cir. 2000), abrogated on
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other grounds by Cal. Pub. Emps.” Ret. Sys. v. ANZ
Sec., Inc., 137 S. Ct. 2042 (2017); APA Excelsior II1
L.P. v. Premiere Techs., Inc., 476 F.3d 1261, 1271
(11th Cir. 2007); see Pet. 15-19. Until this case, the
Ninth Circuit’s own case law fit comfortably in that
line of precedent. E.g., Hertzberg v. Dignity Partners,
Inc., 191 F.3d 1076, 1080 (9th Cir. 1999). And many
district courts likewise adopted Judge Friendly’s rea-
soning.?

To the extent those courts considered legislative
history, they found it consistent with the requirement
that plaintiffs prove they bought registered shares. In
Colonial Realty, for example, the court emphasized
that the 33 Act was designed “to protect the public
with the least possible interference to honest busi-
ness.” 257 F. Supp. at 879 (quoting S. Rep. No. 47,
73d Cong., 1st Sess. 6-7 (1933)). The court explained
that “the legislative history leads to the conclusion
that by the term ‘such security’ Congress meant the
securities issued and sold pursuant to the registration
statement,” not “all securities of the same class as
those registered.” Id. Likewise, in Barnes, Judge
Friendly highlighted a House report stating that the
"33 Act would “entitle the buyer of securities sold upon
a registration statement including an untrue state-
ment” to bring a lawsuit. 373 F.2d at 273 (quoting

3 E.g., Harden v. Raffensperger, Hughes & Co., 933 F. Supp. 763,
767-68 (S.D. Ind. 1996); PPM Am., Inc. v. Marriott Corp., 820 F.
Supp. 970, 975 (D. Md. 1993); Guenther v. Cooper Life Scis., Inc.,
759 F. Supp. 1437, 1439 (N.D. Cal. 1990); Abbey v. Comput. Mem-
ories, Inc., 634 F. Supp. 870, 875-76 (N.D. Cal. 1986); Gibbd v.
Delta Drilling Co., 104 F.R.D. 59, 69-70 (N.D. Tex. 1984), McFar-
land v. Memorex Corp., 493 F. Supp. 631, 641-42 (N.D. Cal.
1980); Turner v. First Wis. Mortg. Tr., 454 F. Supp. 899, 911 (E.D.
Wis. 1978); In re Home-Stake Prod. Co. Sec. Litig., 76 F.R.D. 351,
376 n.16 (N.D. Okla. 1977).
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H.R. Rep. No. 85, 73d Cong., 1st Sess. 9 (1933)) (em-
phasis added). Although the report clarified that Sec-
tion 11 would give remedies to purchasers whether
“they bought their securities at the time of the original
offer or at some later date,” nothing in the legislative
history suggested the 33 Act would extend rights be-
yond “purchasers of . . . registered shares.” Id.

Courts since Barnes have noted the limits of leg-
islative history, which “often cuts both ways.” Joseph,
223 F.3d at 1160. Respondent himself argued below
that the legislative history was “vague.” C.A. ECF 69
at 5 n.3. But no court has found clear evidence that
Congress intended to give anyone who did not buy reg-
istered shares the right to sue. To the contrary, courts
have emphasized that given the ’33 Act’s focus on “the
registration statement” and imposition of near-strict
liability, the Act’s remedies should be limited to those
“who purchased stock that was originally issued un-
der the registration statement in question.” Lee, 294
F.3d at 977; accord Krim, 402 F.3d at 499 (embracing
Judge Friendly’s reading of the legislative history).

2. The SEC’s view has been equally uniform. Its
amicus brief in Barnes laid out its position in detail.
In rejecting the argument that plaintiffs could sue
even without proof that they bought “shares covered
by the registration statement,” the SEC emphasized
that the Act’s registration requirement reached
“only . . . the securities specified” in the statement
and that a prospectus was necessary only for “pur-
chasers of shares covered by a registration state-
ment.” Barnes SEC Br. 3-4 (citing 15 U.S.C. § 77f(a)).

The SEC also responded to concerns that, under
the 33 Act’s plain text, whether plaintiffs could sue
would be “fortuitous”—i.e., could depend on the state
of the market and on practical difficulties in proving
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what type of shares the plaintiff bought. Barnes SEC
Br. 7-8. As the SEC explained, plaintiffs “who rely on
misleading statements in a registration statement but
who cannot qualify for relief” under the 33 Act may
well “have a remedy under other provisions of the fed-
eral securities laws,” including Section 10(b) of the ’34
Act. Id. The’33 Act simply provides additional, spe-
cialized protection for those “who acquire shares actu-
ally registered.” Id. at 9.

The Commission has repeatedly reaffirmed that
view. It told this Court, for instance, that unlike in a
case brought under Section 10(b), “[a] plaintiff may
seek relief under Section 11 only with respect to secu-
rities covered by the registration statement.” Brief for
the SEC at 19, Herman & MacLean, 459 U.S. 375
(Nos. 81-680 & 81-1076), 1982 WL 608452. That is
true even if the plaintiff was “induced to purchase pre-
viously outstanding securities of the same or a differ-
ent class by intentional misstatements in that docu-
ment”—a scenario for which Section 10(b) would pro-
vide a remedy. Id. at 19-20. This Court evidently
agreed (albeit in dicta) with the SEC’s views, observ-
ing that Section 11 “allows purchasers of a registered
security to sue certain enumerated parties in a regis-
tered offering when false or misleading information is
included in a registration statement.” Herman &
MacLean, 459 U.S. at 381 (emphasis added); accord
id. at 382.

The SEC has advanced the same view in the
courts of appeals. It told the Ninth Circuit, for in-
stance, that the Section 11 remedy is for purchasers
“who can trace their securities to a registration state-
ment,” meaning those who bought “shares that were
registered.” Brief of the SEC at 6-7, Hertzberg, 191
F.3d 1076 (No. 98-16394), 1998 WL 34102713. And it
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hewed to that position before several other circuits.
Brief of the SEC at 3-6, 13-14, McKowan Lowe & Co.
v. Jasmine, Ltd., 295 F.3d 380 (3d Cir. 2002) (No. 00-
3728), 2001 WL 34108887 (agreeing with the “leading
treatise” that the ’33 Act allows for suits “by any per-
son who acquired a registered security” (quoting 9
Louis LosS & JOEL SELIGMAN, SECURITIES REGULA-
TION 4249 & n.136 (3d ed. 1992 & Supp. 1999))); Brief
of the SEC at 4-7, 12-13, Lee, 294 F.3d 969 (No. 01-
1369), 2001 WL 34095763 (similar); Brief of the SEC
at 3-4, 8-10, In re WRT Energy Sec. Litig., 75 F. App’x
839 (2d Cir. 2003) (No. 02-7829), 2003 WL 24136189
(similar).

3. For as long as courts and the Commission have
read the ’33 Act in this way, plaintiffs have called for
a different rule. In Barnes, for instance, the plaintiffs
objected that requiring litigants suing under Sec-
tion 11 to prove they bought registered shares would
“make[] the result turn on mere accident since most
trading is done through brokers who neither know nor
care whether they are getting newly registered or old
shares.” 373 F.2d at 271-72. In declining to “depart|]
from the more natural meaning of the words” in favor
of broader liability, Judge Friendly suggested that
“the time may have come for Congress to reexamine
these two remarkable pioneering statutes in the light
of thirty years’ experience.” Id. at 273. dJudge
Friendly’s invitation echoed Colonial Realty, which
explained that given the “intricate interrelationship”
of the securities laws and the dramatic “economic re-
percussions” of changes to the regulatory structure,
any change must “be by comprehensive legislation,”
not “ad hoc judicial reform.” 257 F. Supp. at 884.

Courts and commentators continued to observe
that any “concerns caused by [Slection 11’s tracing
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requirement” could “be resolved by Congressional ac-
tion.” Joseph A. Grundfest, Morrison, the Restricted
Scope of Securities Act Section 11 Liability, and Pro-
spects for Regulatory Reform, 41 J. CORP. L. 1, 67
(2015). In Krim, for instance, the plaintiffs bought
stock at a time when shares registered under the
statement they challenged were “intermingled” with
other shares in the market. 402 F.3d at 492. Given
“market realities,” there was no way for the plaintiffs
to determine which of the shares they bought were
registered. Id. at 492, 498. Although the plaintiffs
protested that it was unfair to reject their Section 11
claim on that ground, the Fifth Circuit explained that
such protests could be “addressed by Congress,” not
the courts. Id. at 498-99.

Similar concerns were raised in Jensen v. iShares
Trust, 44 Cal. App. 5th 618 (2020). That case involved
another recent market innovation: “exchange-traded
funds,” which sell “large aggregations or blocks” that
make it impossible for purchasers to prove ownership
of individual shares. Id. at 625-26, 638. Plaintiffs ob-
jected that requiring proof of “ownership of a particu-
lar share” would “in effect immuniz|[e] the issuer” of
exchange-traded funds from Section 11 liability. Id.
at 638-39. But the California Court of Appeal, after
detailing the long history of cases enforcing Sec-
tion 11’s requirements “despite express recognition
that tracing may be impossible,” held that it was not
within the purview of the courts “‘to rewrite the stat-
ute to take account of’...modern market condi-
tions.” Id. at 639 (quoting Krim, 402 F.3d at 498).

4. Congress has never deemed it necessary to
amend the ’33 Act to remove the requirement that
plaintiffs prove they bought registered shares. Con-
gress’s inaction is telling because, although it has
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never shown “appetite to address tracing concerns”
under the ’33 Act, in recent decades it “has enacted a
wide range of reforms” aimed at addressing other fac-
ets of liability under the Act. Grundfest, 41 J. CORP.
L. at 67.

For instance, in the Private Securities Litigation
Reform Act of 1995, Congress directly amended Sec-
tions 11 and 12, adding to Section 11 a limitation on
the liability of outside directors, Pub. L. No. 104-67,
§201(b), 109 Stat. 737, 762 (codified at 15 U.S.C.
§ 77k(f)(2)), and to Section 12 an affirmative defense
for defendants who can show that any part of a drop
in share price resulted from factors other than the al-
leged misrepresentation, id. § 105, 109 Stat. at 757
(codified at 15 U.S.C. §77l(b)). The PSLRA also
amended the ’33 Act in other respects, including by
adding a safe harbor for certain forward-looking state-
ments by companies, id. § 102(a), 109 Stat. at 749-52
(codified at 15 U.S.C. § 77z-2), and imposing special
rules on securities class actions intended to reduce
frivolous litigation, id. § 101(a), 109 Stat. at 737-42
(codified at 15 U.S.C. § 78u-4). And Congress has con-
tinued to modify the 33 Act in other respects, includ-
ing by adding “security-based swaps” to the scope of
Section 17. Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, Pub. L. No. 111-203, tit. VII,
§ 762(c)(2), 124 Stat. 1376, 1759 (2010) (codified at 15
U.S.C. § 77q(a)).

These “substantial and significant revision[s]” to
the 33 Act demonstrate that Congress carefully con-
sidered the need for modifications to the Act’s liability
regime at a time when the Barnes rule was well estab-
lished, yet chose to leave that rule undisturbed. Her-
man & MacLean, 459 U.S. at 384-85. That decision
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“suggests that Congress ratified” the approach en-
dorsed by the courts and the SEC. Id. at 386.

When it comes to securities law, “stability and re-
liance are essential.” Cal. Pub. Emps.” Ret. Sys. v.
ANZ Sec., Inc., 137 S. Ct. 2042, 2055 (2017). Con-
gress’s choice not to intervene—in the face of “years of
judicial interpretation” endorsing the rule that plain-
tiffs must prove they bought registered shares—“sup-
ports adherence to thlat] traditional view.” Gen. Dy-
namics Land Sys., Inc. v. Cline, 540 U.S. 581, 594
(2004).

II. THE ALTERNATIVE READINGS ADOPTED BY THE
COURTS BELOW ARE INDEFENSIBLE.

The Ninth Circuit decided that Sections 11 and
12(a)(2) must apply even to shares exempt from regis-
tration because, in its view, limiting those sections to
registered shares would “undermine the purpose of”
the 33 Act. Pet. App. 18a. This Court has consist-
ently repudiated such purpose-driven analysis. In
any event, the supposed problems that the Ninth Cir-
cuit set about solving—what it called “tracing chal-
lenges” (id. at 13a)—are as old as the ’33 Act itself.
Congress has never seen any need to ameliorate them,
likely because plaintiffs who cannot prove they bought
registered shares have other remedies, including un-
der Section 10(b) of the ’34 Act. If anyone is to decide
that existing remedies are inadequate, it should be
the political branches, not the courts.

A. Policy Concerns Are No Basis to Re-
write Statutory Text.

This Court has repeatedly cautioned against the
mistake of assuming that whatever “might appear to
‘further the statute’s primary objective must be the
law.”” Henson v. Santander Consumer USA Inc., 137
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S. Ct. 1718, 1725 (2017) (brackets omitted). Because
“‘no legislation pursues its purposes at all costs,”
CTS Corp. v. Waldburger,573 U.S. 1, 12 (2014), courts
must be careful not to disrupt a carefully balanced and
long-settled statutory scheme to elevate one set of in-
terests over others.

Securities laws are no exception. This Court has
rejected interpretations of the securities laws that de-
pend on their perceived remedial purpose rather than
the text Congress enacted. In Ernst & Ernst v. Hoch-
felder, 425 U.S. 185 (1976), for example, the plaintiffs
took issue with the longstanding interpretation of Sec-
tion 10(b) requiring plaintiffs to prove scienter, argu-
ing that the “‘remedial purposes’ of the [securities]
Acts demand a construction . . . that embraces negli-
gence as a standard of liability.” Id. at 200. This
Court rejected that argument as out of step with the
text of the securities laws, in which “Congress did not
adopt uniformly a negligence standard even as to ex-
press civil remedies.” Id. The best guide to congres-
sional intent, it explained, was “the language of th[e]
section” at issue, not the Act’s “broad remedial goals.”

Id.

The courts below favored remedial purpose over
statutory text and structure. The district court de-
cided that, despite the settled meaning of “such secu-
rity” in Sections 11 and 12 in other contexts, it means
something different “in this unique circumstance—a
direct listing in which shares registered under the Se-
curities Act become available on the first day simulta-
neously with shares exempted from registration.”
Pet. App. 48a-50a. That reasoning embraces “the dan-
gerous principle that judges can give the same statu-
tory text different meanings in different cases,” which
amounts to “invent[ing] a statute rather than
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interpret[ing] one.” Clark v. Martinez, 543 U.S. 371,
378, 386 (2005).

The majority of the divided Ninth Circuit panel
focused on the same policy concern, namely, that re-
quiring proof of purchase of registered shares would
“create a loophole large enough to undermine the pur-
pose of Section 11.” Pet. App. 17a-18a. The majority
parted ways with the district court only in the solution
it devised: It relied on NYSE rules to define “such se-
curity” not as a registered security, but as any security
whose “public sale cannot occur without the only op-
erative registration in existence.” Id. at 14a-15a.

In addition to conflicting with the text, structure,
and longstanding judicial and administrative inter-
pretation of the 33 Act, the majority’s proposed solu-
tion creates more problems than it purports to solve.
The panel’s reinterpretation of “such security” would
transform unregistered shares into “such securit[ies]”
not just in direct-listing cases, but also in cases involv-
ing traditional IPOs. Following any lockup period af-
ter an IPO, see supra p. 7, insiders can sell their un-
registered exempt shares on an exchange once that
period expires—an outcome possible under exchange
rules only because a registration statement is on file.
Pet. App. 14a-15a. Under the majority’s but-for
standard, every post-lockup purchaser could sue un-
der Section 11, regardless of whether he bought regis-
tered or exempt shares, because those shares were
available for sale on an exchange only because of the
registration statement. That has never been the law,
and it would dramatically expand the scope of liability
under the ’33 Act.
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B. The Ninth Circuit’s Rule Makes for Bad
Policy.

Even if courts could depart from statutory text in
the name of policy, the decision below would still be
wrong. Extending Sections 11 and 12 to transactions
involving exempt shares would upset the delicate bal-
ance Congress struck in the ’33 and ’34 Acts; erase the
distinction between registered and exempt shares;
discourage innovation in methods of going public that
promises significant benefits to all market partici-
pants; and usurp the role of the political branches in
deciding whether and how the securities laws should
be updated to account for new market realities.

1. The securities laws offer a limited menu for
would-be plaintiffs. Purchasers of registered shares
can obtain relief for misleading registration state-
ments or prospectuses under relatively lenient stand-
ards, but suits by other plaintiffs or based on other
allegedly misleading statements must satisfy more
rigorous pleading and proof requirements. Herman &
MacLean, 459 U.S. at 381-82. Plaintiffs cannot pick
and choose by taking advantage of easier-to-prove lia-
bility without showing they fit within the limited class
of parties entitled to sue under Sections 11 and 12.

If Sections 11 and 12 were not limited to those
plaintiffs who bought shares registered under the
challenged statement, plaintiffs would sue under
those provisions whenever possible, substantially un-
dercutting the previously understood scope of Sec-
tion 10(b) of the ’34 Act. That result would upset the
longstanding balance between these provisions and
violate “the principle that the 1933 and 1934 Acts
should be construed harmoniously because they ‘con-
stitute interrelated components of the federal
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regulatory scheme governing transactions in securi-
ties.”” Rodriguez de Quijas, 490 U.S. at 484-85.

This Court and others have resisted efforts to
erase the limitations of one provision of the securities
laws in a way that would dramatically erode the in-
centive to sue under another. In Ernst & Ernst, for
example, the Court refused to extend Section 10(b) to
cover claims of mere negligence in part because
“[s]uch extension would allow causes of action covered
by §§11, 12(2), and 15 to be brought instead under
§ 10(b),” thereby erasing the “carefully drawn proce-
dural restrictions” in those sections. 425 U.S. at 210.
Similarly, in Ballay, the Third Circuit held that Sec-
tion 12(a)(2) could not apply to aftermarket trading
because, if it did, “the more lenient requirements of
[that section] would effectively eliminate the use of
section 10(b) by securities purchasers,” who would be
inclined to avoid “its more stringent burdens of proof.”
925 F.2d at 692-93 & n.13.

There is no good reason to depart from statutory
text and structure to expand Sections 11 and 12,
which are only two parts of the larger, comprehensive
statutory regime governing securities. Other provi-
sions already provide remedies to private and govern-
ment plaintiffs in the circumstances that concerned
the courts below. Section 10(b) remains “a catchall
provision, the most open-ended and the most im-
portant” of the securities laws, ROBERT C. CLARK, COR-
PORATE LAW § 8.9, at 309 (1986), “but what it catches
must be fraud,” Chiarella v. United States, 445 U.S.
222, 234-35 (1980). And Section 17, which permits en-
forcement actions by the government, is even broader;

it creates sweeping liability for negligent misstate-
ments. 15 U.S.C. § 77q.
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Given these other significant remedies, issuers,
underwriters, directors, and corporate officers have
every reason to be careful about what they say in their
registration statements and other public filings irre-
spective of potential liability under Sections 11 and
12. The Ninth Circuit was therefore wrong to con-
clude that, under Judge Friendly’s rule in Barnes,
“companies would be incentivized to file overly opti-
mistic registration statements accompanying their di-
rect listings in order to increase their share price,
knowing that they would face no shareholder liability
under Section 11 for any arguably false or misleading
statements.” Pet. App. 17a. No rational issuer would
be “incentivized” to engage in securities fraud merely
because plaintiffs may face difficulty prevailing under
Sections 11 and 12(a)(2) in some cases.

The Ninth Circuit similarly missed the big picture
when it said that “from a liability standpoint it is un-
clear why any company, even one acting in good faith,
would choose to go public through a traditional IPO if
it could avoid any risk of Section 11 liability by choos-
ing a direct listing.” Pet. App. 17a. How a company
chooses to go public depends on a long list of factors,
including whether it needs to raise capital through the
underwriter-led sales efforts and publicity that are
part of a traditional IPO. A direct listing like Slack’s,
by contrast, “is appropriate only to firms that are both
well known and well capitalized.” Mark A. Lemley &
Andrew McCreary, Exit Strategy, 101 B.U. L. REV. 1,
74 (2021). In fact, since Spotify’s pioneering direct
listing in 2018, hundreds of companies have chosen to
go public through IPOs, whereas far fewer have gone
public through direct listings. Compare Jay R. Ritter,
Initial Public Offerings: Updated Statistics (Jan. 6,
2023), https://bit.ly/3kiixua, with Jay. R. Ritter,
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Initial Public Offerings: Direct Listings (May 19,
2022), https://bit.ly/3XEylWt.

2. The Ninth Circuit’s decision also runs rough-
shod over the important statutory and regulatory dis-
tinction between registered and exempt shares. From
the outset of the federal securities regulatory regime,
Congress and the SEC have carefully distinguished
between shares that must be registered to be sold and
shares that may be sold in a transaction free from the
registration requirement. See Securities Act of 1933,
ch. 38, §§ 3-4, 6-7, 48 Stat. 74, 75-77, 78-79 (codified
as amended at 15 U.S.C. §§ 77¢c-77d, 77f-77g). Legions
of cases address the contours of the registration re-
quirement—such as whether a sale qualifies for an ex-
emption or whether a person qualifies as an “under-
writer” for purposes of Rule 144. E.g., SEC v. Ralston
Purina Co., 346 U.S. 119, 120 (1953); SEC v. Sierra
Brokerage Servs., Inc., 712 F.3d 321, 330 (6th Cir.
2013); SECv. M & AW., Inc.,538 F.3d 1043, 1046 (9th
Cir. 2008); Berckeley Inv. Grp., Ltd. v. Colkitt, 455
F.3d 195, 212 (3d Cir. 2006); SEC v. Cavanagh, 155
F.3d 129, 135 (2d Cir. 1998). Congress, the SEC, and
the courts would not have devoted such painstaking
attention to the distinction between shares that must
be registered to be sold and those that need not be reg-
istered if those two categories could be unceremoni-
ously lumped together for regulatory purposes. But
that is the upshot of the Ninth Circuit’s decision—that
shares approved for sale by the SEC without registra-
tion should be treated as if they were subject to the
"33 Act’s registration requirement.

3. The Ninth Circuit’s rule also discourages inno-
vation in methods of going public. Companies contem-
plating going public would be less inclined to try
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newly developed offering types if they might face un-
expected liabilities for their trouble.

Innovation in the securities markets is valuable
and overdue. To be sure, there is much to recommend
the traditional IPO—it offers the benefits of sophisti-
cated marketing through the underwriting process
and a guarantee that the issuer will raise a certain
amount of capital. But issuers pay a heavy price for
those benefits in the form of high transaction costs
(underwriters earn a significant portion of the raised
capital) and potential capital left on the table (only
those fortunate buyers who are allocated shares by
the underwriters get the benefit of any “pop” in the
share price after trading begins). Supra pp. 7-8. Al-
ternative methods of going public offer the promise of
lower costs and higher proceeds for issuers. E.g., Ar-
man Tabatabai, TechCrunch Conversations: Direct
Listings, TECHCRUNCH (Jan. 19, 2019), http:/bit.ly/
3QCHFYE.

IPOs can also be unfriendly to retail investors.
Because underwriters typically presell the offering to
large institutional investors, retail investors are able
to buy only later—often after the share price has risen
dramatically. See, e.g., Christine Hurt, Moral Hazard
and the Initial Public Offering, 26 CARDOZO L. REV.
711, 714-18, 731 (2005).

Direct listings are an answer to these problems.
They permit retail investors to buy shares in newly
public companies just like other market participants.
Direct listings also give issuers who do not need to
raise capital an efficient mechanism for going public
to reward their early investors and employees,
thereby incentivizing investment in new ventures and
providing liquidity to employees who have contributed
to the company’s development. Greg Rodgers et al.,
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Evolving Perspectives on Direct Listings After Spotify
and Slack, HARV. L. SCH. F. ON CORP. GOVERNANCE
(Dec. 17, 2019), http://bit.ly/3COMUih; Katie Roof, Di-
rect Listings Provide Benefits for Venture Investors
Over Traditional IPOs, WALL ST. J. (May 10, 2019),
https://on.wsj.com/SHgEDGH. Before the issuer goes
public, selling shares can be a daunting prospect.
Trading in exempt shares is generally limited to large
lots on private marketplaces with weak price discov-
ery and high costs for matching buyers and sellers.
See Matthew Wansley, Taming Unicorns, 97 IND. L.dJ.
1203, 1244-47 (2022). Finally, the issuer itself bene-
fits from going public, even if, like Slack, it raises no
capital. It can readily raise capital in the future if the
need arises, and it can also use its newly public shares
to fund acquisitions or compensate its employees with
stock that has become more attractive because it is
easily tradeable.

4. The Ninth Circuit cast all these benefits aside
in the name of enabling more investors to impose
near-strict liability on issuers. Pet. App. 16a-18a. But
even if innovative methods of going public like direct
listings somehow posed a threat to investor protec-
tion, the courts still would not be the right forum for
addressing those concerns. That is why, until this
case, courts have consistently refused calls to inter-
pret the ’33 Act more broadly than Judge Friendly did
in Barnes. Supra pp. 35-36.

The SEC would have ample tools at its disposal to
address the concerns identified by the courts below if
they were problematic. It could, for example, mandate
a lockup period whenever registered shares first be-
come available for trading on a public exchange. Un-
der that approach, anyone buying shares on an ex-
change during the lockup period could sue under
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Section 11 for allegedly false statements in the opera-
tive registration statement.

Congress or the SEC could also require changes to
the financial system to facilitate the tracing of specific
shares. Just as when Barnes was decided, today “it is
often impossible to determine” whether shares were
registered under a challenged registration statement.
373 F.2d at 272. Whether technological advance-
ments have made such tracing practicable and
whether there is sufficient social benefit to warrant it
are questions that only the political branches can an-
swer. See, e.g., Kelsey Bolin, Note, Decentralized Pub-
lic Ledger Systems and Securities Law: New Applica-
tions of Blockchain Technology and the Revitalization
of Sections 11 and 12(a)(2) of the Securities Act of
1933, 95 WasH U. L. REv. 955, 976-80 (2018) (calling
for blockchain-enabled tracing).

For now, the only question is whether the statu-
tory text means what it says. Until this case, courts
had consistently held that it does. That consistency
enabled market participants—issuers, underwriters,
financial advisors, directors-and-officers insurers, and
more—to make decisions knowing the full scope of
their potential liability. The decision below “intro-
duces an element of uncertainty into an area that de-
mands certainty and predictability.” Pinter, 486 U.S.
at 652. The Court should eliminate that uncertainty
and leave any potential reforms to those branches bet-
ter suited to assess them.



48

CONCLUSION

The judgment of the court of appeals should be re-
versed and the case remanded with instructions to
dismiss the complaint with prejudice.
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15 U.S.C.§77d
(§ 4 of the Securities Act of 1933)

§ 77d. Exempted transactions
(a) In general

The provisions of section 77e of this title shall not
apply to—

(1) transactions by any person other than an is-
suer, underwriter, or dealer.

(2) transactions by an issuer not involving any
public offering.

(3) transactions by a dealer (including an under-
writer no longer acting as an underwriter in respect of
the security involved in such transaction), except—

(A) transactions taking place prior to the ex-
piration of forty days after the first date upon
which the security was bona fide offered to the
public by the issuer or by or through an under-
writer,

(B) transactions in a security as to which a
registration statement has been filed taking place
prior to the expiration of forty days after the effec-
tive date of such registration statement or prior to
the expiration of forty days after the first date
upon which the security was bona fide offered to
the public by the issuer or by or through an un-
derwriter after such effective date, whichever is
later (excluding in the computation of such forty
days any time during which a stop order issued
under section 77h of this title is in effect as to the
security), or such shorter period as the Commis-
sion may specify by rules and regulations or order,
and
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(C) transactions as to securities constituting
the whole or a part of an unsold allotment to or
subscription by such dealer as a participant in the
distribution of such securities by the issuer or by
or through an underwriter.

With respect to transactions referred to in clause (B),
if securities of the issuer have not previously been sold
pursuant to an earlier effective registration statement
the applicable period, instead of forty days, shall be
ninety days, or such shorter period as the Commission
may specify by rules and regulations or order.

(4) brokers’ transactions executed upon custom-
ers’ orders on any exchange or in the over-the-counter
market but not the solicitation of such orders.

(5) transactions involving offers or sales by an is-
suer solely to one or more accredited investors, if the
aggregate offering price of an issue of securities of-
fered in reliance on this paragraph does not exceed the
amount allowed under section 77c¢(b)(1) of this title, if
there is no advertising or public solicitation in connec-
tion with the transaction by the issuer or anyone act-
ing on the issuer’s behalf, and if the issuer files such
notice with the Commission as the Commission shall
prescribe.

(6) transactions involving the offer or sale of secu-
rities by an issuer (including all entities controlled by
or under common control with the issuer), provided
that—

(A) the aggregate amount sold to all investors
by the issuer, including any amount sold in reli-
ance on the exemption provided under this para-
graph during the 12-month period preceding the
date of such transaction, is not more than
$1,000,000;
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(B) the aggregate amount sold to any investor
by an issuer, including any amount sold in reli-
ance on the exemption provided under this para-
graph during the 12-month period preceding the
date of such transaction, does not exceed—

(1) the greater of $2,000 or 5 percent of the
annual income or net worth of such investor,
as applicable, if either the annual income or
the net worth of the investor is less than

$100,000; and

(i1) 10 percent of the annual income or net
worth of such investor, as applicable, not to
exceed a maximum aggregate amount sold of
$100,000, if either the annual income or net
worth of the investor is equal to or more than
$100,000;

(C) the transaction is conducted through a
broker or funding portal that complies with the
requirements of section 77d—1(a) of this title; and

(D) the issuer complies with the requirements
of section 77d—1(b) of this title.

(7) transactions meeting the requirements of sub-
section (d).

(b) Offers and sales exempt under 17 CFR
230.506

Offers and sales exempt under section 230.506 of
title 17, Code of Federal Regulations (as revised pur-
suant to section 201 of the Jumpstart Our Business
Startups Act) shall not be deemed public offerings un-
der the Federal securities laws as a result of general
advertising or general solicitation.
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(c) Securities offered and sold in compliance-
with Rule 506 of Regulation D

(1) With respect to securities offered and sold in
compliance with Rule 506 of Regulation D under this
subchapter, no person who meets the conditions set
forth in paragraph (2) shall be subject to registration
as a broker or dealer pursuant to section 78o(a)(1) of
this title,1 solely because—

(A) that person maintains a platform or mech-
anism that permits the offer, sale, purchase, or
negotiation of or with respect to securities, or per-
mits general solicitations, general advertise-
ments, or similar or related activities by issuers of
such securities, whether online, in person, or
through any other means;

(B) that person or any person associated with
that person co-invests in such securities; or

(C) that person or any person associated with
that person provides ancillary services with re-
spect to such securities.

(2) The exemption provided in paragraph (1) shall
apply to any person described in such paragraph if—

(A) such person and each person associated
with that person receives no compensation in con-
nection with the purchase or sale of such security;

(B) such person and each person associated
with that person does not have possession of cus-
tomer funds or securities in connection with the
purchase or sale of such security; and

(C) such person is not subject to a statutory
disqualification as defined in section 78c(a)(39) of
this title 1 and does not have any person
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associated with that person subject to such a stat-
utory disqualification.

(3) For the purposes of this subsection, the term
“ancillary services” means—

(A) the provision of due diligence services, in
connection with the offer, sale, purchase, or nego-
tiation of such security, so long as such services do
not include, for separate compensation, invest-
ment advice or recommendations to issuers or in-
vestors; and

(B) the provision of standardized documents
to the issuers and investors, so long as such per-
son or entity does not negotiate the terms of the
issuance for and on behalf of third parties and is-
suers are not required to use the standardized
documents as a condition of using the service.

(d) Certain accredited investor transactions

The transactions referred to in subsection (a)(7) are
transactions meeting the following requirements:

(1) ACCREDITED INVESTOR REQUIREMENT.—Each
purchaser is an accredited investor, as that term is de-
fined in section 230.501(a) of title 17, Code of Federal

Regulations (or any successor regulation).

(2) PROHIBITION ON GENERAL SOLICITATION OR AD-
VERTISING.—Neither the seller, nor any person acting
on the seller’s behalf, offers or sells securities by any
form of general solicitation or general advertising.

(3) INFORMATION REQUIREMENT.—In the case of a
transaction involving the securities of an issuer that
is neither subject to section 78m or 780(d) of this title,
nor exempt from reporting pursuant to section
240.12g3-2(b) of title 17, Code of Federal Regulations,
nor a foreign government (as defined in section
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230.405 of title 17, Code of Federal Regulations) eligi-
ble to register securities under Schedule B, the seller
and a prospective purchaser designated by the seller
obtain from the issuer, upon request of the seller, and
the seller in all cases makes available to a prospective
purchaser, the following information (which shall be
reasonably current in relation to the date of resale un-
der this section):

(A) The exact name of the issuer and the is-
suer’s predecessor (if any).

(B) The address of the issuer’s principal exec-
utive offices.

(C) The exact title and class of the security.
(D) The par or stated value of the security.

(E) The number of shares or total amount of
the securities outstanding as of the end of the is-
suer’s most recent fiscal year.

(F) The name and address of the transfer
agent, corporate secretary, or other person re-
sponsible for transferring shares and stock certif-
icates.

(G) A statement of the nature of the business
of the issuer and the products and services it of-
fers, which shall be presumed reasonably current
if the statement is as of 12 months before the
transaction date.

(H) The names of the officers and directors of
the issuer.

(I) The names of any persons registered as a
broker, dealer, or agent that shall be paid or
given, directly or indirectly, any commission or
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remuneration for such person’s participation in
the offer or sale of the securities.

(J) The issuer’s most recent balance sheet and
profit and loss statement and similar financial
statements, which shall—

(i) be for such part of the 2 preceding fiscal
years as the issuer has been in operation;

(ii) be prepared in accordance with gener-
ally accepted accounting principles or, in the
case of a foreign private issuer, be prepared in
accordance with generally accepted account-
ing principles or the International Financial
Reporting Standards issued by the Interna-
tional Accounting Standards Board;

(iii) be presumed reasonably current if—

(I) with respect to the balance sheet,
the balance sheet is as of a date less than
16 months before the transaction date;
and

(I) with respect to the profit and loss
statement, such statement is for the 12
months preceding the date of the issuer’s
balance sheet; and

(iv) if the balance sheet is not as of a date
less than 6 months before the transaction
date, be accompanied by additional state-
ments of profit and loss for the period from the
date of such balance sheet to a date less than
6 months before the transaction date.

(K) To the extent that the seller is a control
person with respect to the issuer, a brief state-
ment regarding the nature of the affiliation, and
a statement certified by such seller that they have
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no reasonable grounds to believe that the issuer is
in violation of the securities laws or regulations.

(4) ISSUERS DISQUALIFIED.—The transaction is not
for the sale of a security where the seller is an issuer
or a subsidiary, either directly or indirectly, of the is-
suer.

(5) BAD ACTOR PROHIBITION.—Neither the seller,
nor any person that has been or will be paid (directly
or indirectly) remuneration or a commission for their
participation in the offer or sale of the securities, in-
cluding solicitation of purchasers for the seller is sub-
ject to an event that would disqualify an issuer or
other covered person under Rule 506(d)(1) of Regula-
tion D (17 CFR 230.506(d)(1)) or is subject to a statu-
tory disqualification described under section
78c(a)(39) of this title.

(6) BUSINESS REQUIREMENT.—The issuer is en-
gaged in business, is not in the organizational stage
or in bankruptcy or receivership, and is not a blank
check, blind pool, or shell company that has no specific
business plan or purpose or has indicated that the is-
suer’s primary business plan is to engage in a merger
or combination of the business with, or an acquisition
of, an unidentified person.

(7) UNDERWRITER PROHIBITION.—The transaction
is not with respect to a security that constitutes the
whole or part of an unsold allotment to, or a subscrip-
tion or participation by, a broker or dealer as an un-
derwriter of the security or a redistribution.

(8) OUTSTANDING CLASS REQUIREMENT.—The
transaction is with respect to a security of a class that
has been authorized and outstanding for at least 90
days prior to the date of the transaction.
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(e) Additional requirements

(1) IN GENERAL.—With respect to an exempted
transaction described under subsection (a)(7):

(A) Securities acquired in such transaction
shall be deemed to have been acquired in a trans-
action not involving any public offering.

(B) Such transaction shall be deemed not to be
a distribution for purposes of section 77b(a)(11) of
this title.

(C) Securities involved in such transaction
shall be deemed to be restricted securities within
the meaning of Rule 144 (17 CFR 230.144).

(2) RULE OF CONSTRUCTION.—The exemption pro-
vided by subsection (a)(7) shall not be the exclusive
means for establishing an exemption from the regis-
tration requirements of section 77e of this title.
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15 U.S.C. § 77e
(§ 5 of the Securities Act of 1933)

§ 77e. Prohibitions relating to interstate com-
merce and the mails

(a) Sale or delivery after sale of unregistered se-
curities

Unless a registration statement is in effect as to a
security, it shall be unlawful for any person, directly
or indirectly—

(1) to make use of any means or instruments of
transportation or communication in interstate com-
merce or of the mails to sell such security through the
use or medium of any prospectus or otherwise; or

(2) to carry or cause to be carried through the
mails or in interstate commerce, by any means or in-
struments of transportation, any such security for the
purpose of sale or for delivery after sale.

(b) Necessity of prospectus meeting require-
ments of section 77j of this title

It shall be unlawful for any person, directly or in-
directly—

(1) to make use of any means or instruments of
transportation or communication in interstate com-
merce or of the mails to carry or transmit any prospec-
tus relating to any security with respect to which a
registration statement has been filed under this sub-
chapter, unless such prospectus meets the require-
ments of section 77j of this title; or

(2) to carry or cause to be carried through the
mails or in interstate commerce any such security for
the purpose of sale or for delivery after sale, unless
accompanied or preceded by a prospectus that meets
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the requirements of subsection (a) of section 77j of this
title.

(c) Necessity of filing registration statement

It shall be unlawful for any person, directly or in-
directly, to make use of any means or instruments of
transportation or communication in interstate com-
merce or of the mails to offer to sell or offer to buy
through the use or medium of any prospectus or oth-
erwise any security, unless a registration statement
has been filed as to such security, or while the regis-
tration statement is the subject of a refusal order or
stop order or (prior to the effective date of the regis-
tration statement) any public proceeding or examina-
tion under section 77h of this title.

(d) Limitation

Notwithstanding any other provision of this sec-
tion, an emerging growth company or any person au-
thorized to act on behalf of an emerging growth com-
pany may engage in oral or written communications
with potential investors that are qualified institu-
tional buyers or institutions that are accredited inves-
tors, as such terms are respectively defined in section
230.144A and section 230.501(a) of title 17, Code of
Federal Regulations, or any successor thereto, to de-
termine whether such investors might have an inter-
est in a contemplated securities offering, either prior
to or following the date of filing of a registration state-
ment with respect to such securities with the Commis-
sion, subject to the requirement of subsection (b)(2).

(e) Security-based swaps

Notwithstanding the provisions of section 77c or
77d of this title, unless a registration statement meet-
ing the requirements of section 77j(a) of this title is in
effect as to a security-based swap, it shall be unlawful
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for any person, directly or indirectly, to make use of
any means or instruments of transportation or com-
munication in interstate commerce or of the mails to
offer to sell, offer to buy or purchase or sell a security-
based swap to any person who is not an eligible con-
tract participant as defined in section 1a(18) of title 7.
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15 U.S.C. § 77f
(§ 6 of the Securities Act of 1933)

§ 77f. Registration of securities
(a) Method of registration

Any security may be registered with the Commis-
sion under the terms and conditions hereinafter pro-
vided, by filing a registration statement in triplicate,
at least one of which shall be signed by each issuer, its
principal executive officer or officers, its principal fi-
nancial officer, its comptroller or principal accounting
officer, and the majority of its board of directors or
persons performing similar functions (or, if there is no
board of directors or persons performing similar func-
tions, by the majority of the persons or board having
the power of management of the issuer), and in case
the issuer is a foreign or Territorial person by its duly
authorized representative in the United States; ex-
cept that when such registration statement relates to
a security issued by a foreign government, or political
subdivision thereof, it need be signed only by the un-
derwriter of such security. Signatures of all such per-
sons when written on the said registration statements
shall be presumed to have been so written by author-
ity of the person whose signature is so affixed and the
burden of proof, in the event such authority shall be
denied, shall be upon the party denying the same. The
affixing of any signature without the authority of the
purported signer shall constitute a violation of this
subchapter. A registration statement shall be deemed
effective only as to the securities specified therein as
proposed to be offered.

(b) Registration fee

(1) Fee payment required
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At the time of filing a registration statement,
the applicant shall pay to the Commission a fee at
a rate that shall be equal to $92 1 per $1,000,000
of the maximum aggregate price at which such se-
curities are proposed to be offered, except that
during fiscal year 2003 and any succeeding fiscal
year such fee shall be adjusted pursuant to para-
graph (2).

(2) Annual adjustment

For each fiscal year, the Commission shall by
order adjust the rate required by paragraph (1) for
such fiscal year to a rate that, when applied to the
baseline estimate of the aggregate maximum of-
fering prices for such fiscal year, is reasonably
likely to produce aggregate fee collections under
this subsection that are equal to the target fee col-
lection amount for such fiscal year.

(3) Pro rata application

The rates per $1,000,000 required by this sub-
section shall be applied pro rata to amounts and
balances of less than $1,000,000.

(4) Review and effective date

In exercising its authority under this subsec-
tion, the Commission shall not be required to com-
ply with the provisions of section 553 of title 5. An
adjusted rate prescribed under paragraph (2) and
published under paragraph (5) shall not be sub-
ject to judicial review. An adjusted rate prescribed
under paragraph (2) shall take effect on the first
day of the fiscal year to which such rate applies.

(5) Publication

The Commission shall publish in the Federal
Register notices of the rate applicable under this



15a

subsection and under sections 78m(e) and 78n(g)
1 of this title for each fiscal year not later than
August 31 of the fiscal year preceding the fiscal
year to which such rate applies, together with any
estimates or projections on which such rate is
based.

(6) Definitions
For purposes of this subsection:
(A) Target fee collection amount

The target fee collection amount for each
fiscal year is determined according to the fol-
lowing table:

Fiscal year: Target fee collection
amount

2002, $377,000,000
2003 $435,000,000

2004 ... $467,000,000

2005. ... $570,000,000
2006.....cieniiiiiiiiiee, $689,000,000

2007 c.iiiiiiii e $214,000,000
2008....ccniiiiii e $234,000,000
2009 $284,000,000

2010, . $334,000,000

2011 i $394,000,000

2012, i $425,000,000

2013, i $455,000,000

2014, i $485,000,000

2015, i $515,000,000
2016....ciniiiiiiiiie e $550,000,000

2017 i $585,000,000
2018, $620,000,000

2019, i $660,000,000
2020, $705,000,000

2021 and each fiscal year An amount that is equal to
thereafter the target fee collection

amount for the prior fiscal
year, adjusted by the rate of
inflation.
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(B) Baseline estimate of the aggregate
maximum offering prices

The baseline estimate of the aggregate
maximum offering prices for any fiscal year is
the baseline estimate of the aggregate maxi-
mum offering price at which securities are
proposed to be offered pursuant to registra-
tion statements filed with the Commission
during such fiscal year as determined by the
Commission, after consultation with the Con-
gressional Budget Office and the Office of
Management and Budget, using the method-
ology required for projections pursuant to sec-
tion 907 of title 2.

(c) Time registration effective

The filing with the Commission of a regis-
tration statement, or of an amendment to a
registration statement, shall be deemed to
have taken place upon the receipt thereof, but
the filing of a registration statement shall not
be deemed to have taken place unless it is ac-
companied by a United States postal money
order or a certified bank check or cash for the
amount of the fee required under subsection

(b).
(d) Information available to public

The information contained in or filed with
any registration statement shall be made
available to the public under such regulations
as the Commission may prescribe, and copies
thereof, photostatic or otherwise, shall be fur-
nished to every applicant at such reasonable
charge as the Commission may prescribe.
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(e) Emerging growth companies
(1) In general

Any emerging growth company, prior to
its initial public offering date, may confiden-
tially submit to the Commission a draft regis-
tration statement, for confidential nonpublic
review by the staff of the Commission prior to
public filing, provided that the initial confi-
dential submission and all amendments
thereto shall be publicly filed with the Com-
mission not later than 15 days before the date
on which the issuer conducts a road show, as
such term is defined in section 230.433(h)(4)
of title 17, Code of Federal Regulations, or any
successor thereto. An issuer that was an
emerging growth company at the time it sub-
mitted a confidential registration statement
or, in lieu thereof, a publicly filed registration
statement for review under this subsection
but ceases to be an emerging growth company
thereafter shall continue to be treated as an
emerging market growth company for the
purposes of this subsection through the ear-
lier of the date on which the issuer consum-
mates its initial public offering pursuant to
such registrations statement or the end of the
1-year period beginning on the date the com-
pany ceases to be an emerging growth com-

pany.
(2) Confidentiality

Notwithstanding any other provision of
this subchapter, the Commission shall not be
compelled to disclose any information pro-
vided to or obtained by the Commission
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pursuant to this subsection. For purposes of
section 552 of title 5, this subsection shall be
considered a statute described in subsection
(b)(3)(B) of such section 552. Information de-
scribed in or obtained pursuant to this subsec-
tion shall be deemed to constitute confidential
information for purposes of section 78x(b)(2)
of this title.
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15 U.S.C.§77g
(§ 7 of the Securities Act of 1933)

§77g. Information required in registration
statement

(a) Information required in registration state-
ment

(1) In general

The registration statement, when relating to
a security other than a security issued by a foreign
government, or political subdivision thereof, shall
contain the information, and be accompanied by
the documents, specified in Schedule A of section
77aa of this title, and when relating to a security
issued by a foreign government, or political subdi-
vision thereof, shall contain the information, and
be accompanied by the documents, specified in
Schedule B of section 77aa of this title; except that
the Commission may by rules or regulations pro-
vide that any such information or document need
not be included in respect of any class of issuers
or securities if it finds that the requirement of
such information or document is inapplicable to
such class and that disclosure fully adequate for
the protection of investors is otherwise required to
be included within the registration statement. If
any accountant, engineer, or appraiser, or any
person whose profession gives authority to a
statement made by him, is named as having pre-
pared or certified any part of the registration
statement, or is named as having prepared or cer-
tified a report or valuation for use in connection
with the registration statement, the written con-
sent of such person shall be filed with the regis-
tration statement. If any such person is named as



20a

having prepared or certified a report or valuation
(other than a public official document or state-
ment) which is used in connection with the regis-
tration statement, but is not named as having pre-
pared or certified such report or valuation for use
in connection with the registration statement, the
written consent of such person shall be filed with
the registration statement unless the Commission
dispenses with such filing as impracticable or as
involving undue hardship on the person filing the
registration statement. Any such registration
statement shall contain such other information,
and be accompanied by such other documents, as
the Commission may by rules or regulations re-
quire as being necessary or appropriate in the
public interest or for the protection of investors.

(2) Treatment of emerging growth compa-
nies

An emerging growth company—

(A) need not present more than 2 years of
audited financial statements in order for the
registration statement of such emerging
growth company with respect to an initial
public offering of its common equity securities
to be effective, and in any other registration
statement to be filed with the Commission, an
emerging growth company need not present
selected financial data in accordance with sec-
tion 229.301 of title 17, Code of Federal Regu-
lations, for any period prior to the earliest au-
dited period presented in connection with its
initial public offering; and

(B) may not be required to comply with
any new or revised financial accounting
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standard until such date that a company that
is not an issuer (as defined under section 7201
of this title) is required to comply with such
new or revised accounting standard, if such
standard applies to companies that are not is-
suers.

(b) Registration statement for blank check com-
panies

(1) The Commission shall prescribe special rules
with respect to registration statements filed by any is-
suer that is a blank check company. Such rules may,
as the Commission determines necessary or appropri-
ate in the public interest or for the protection of inves-
tors—

(A) require such issuers to provide timely dis-
closure, prior to or after such statement becomes
effective under section 77h of this title, of (i) infor-
mation regarding the company to be acquired and
the specific application of the proceeds of the of-
fering, or (ii) additional information necessary to
prevent such statement from being misleading;

(B) place limitations on the use of such pro-
ceeds and the distribution of securities by such
issuer until the disclosures required under sub-
paragraph (A) have been made; and

(C) provide a right of rescission to sharehold-
ers of such securities.

(2) The Commission may, as it determines con-
sistent with the public interest and the protection of
investors, by rule or order exempt any issuer or class
of issuers from the rules prescribed under paragraph

(D).
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(3) For purposes of paragraph (1) of this subsec-
tion, the term “blank check company” means any de-
velopment stage company that is issuing a penny
stock (within the meaning of section 78c(a)(51) of this
title) and that—

(A) has no specific business plan or purpose;
or

(B) has indicated that its business plan is to
merge with an unidentified company or compa-
nies.

(c) Disclosure requirements
(1) In general

The Commission shall adopt regulations un-
der this subsection requiring each issuer of an as-
set-backed security to disclose, for each tranche or
class of security, information regarding the assets
backing that security.

(2) Content of regulations

In adopting regulations under this subsec-
tion, the Commission shall—

(A) set standards for the format of the data
provided by issuers of an asset-backed security,
which shall, to the extent feasible, facilitate com-
parison of such data across securities in similar
types of asset classes; and

(B) require issuers of asset-backed securities,
at a minimum, to disclose asset-level or loan-level
data, if such data are necessary for investors to
independently perform due diligence, including—

(i) data having unique identifiers relating
to loan brokers or originators;
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(i1) the nature and extent of the compen-
sation of the broker or originator of the assets
backing the security; and

(iii) the amount of risk retention by the
originator and the securitizer of such assets.

(d) Registration statement for asset-backed se-
curities

Not later than 180 days after July 21, 2010, the
Commission shall issue rules relating to the registra-
tion statement required to be filed by any issuer of an
asset-backed security (as that term is defined in sec-
tion 78c(a)(77) 1 of this title) that require any issuer
of an asset-backed security—

(1) to perform a review of the assets underlying
the asset-backed security; and (2) to disclose the na-
ture of the review under paragraph (1).
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15 U.S.C. §77j
(§ 10 of the Securities Act of 1933)

§ 77j. Information required in prospectus

(a) Information in registration statement; docu-
ments not required

Except to the extent otherwise permitted or re-
quired pursuant to this subsection or subsections (c),

(d), or (e)—

(1) a prospectus relating to a security other
than a security issued by a foreign government or
political subdivision thereof, shall contain the in-
formation contained in the registration state-
ment, but it need not include the documents re-
ferred to in paragraphs (28) to (32), inclusive, of
schedule A of section 77aa of this title;

(2) a prospectus relating to a security issued
by a foreign government or political subdivision
thereof shall contain the information contained in
the registration statement, but it need not include
the documents referred to in paragraphs (13) and
(14) of schedule B of section 77aa of this title;

(3) notwithstanding the provisions of para-
graphs (1) and (2) of this subsection when a pro-
spectus is used more than nine months after the
effective date of the registration statement, the in-
formation contained therein shall be as of a date
not more than sixteen months prior to such use,
so far as such information is known to the user of
such prospectus or can be furnished by such user
without unreasonable effort or expense;

(4) there may be omitted from any prospectus
any of the information required under this subsec-
tion which the Commission may by rules or
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regulations designate as not being necessary or
appropriate in the public interest or for the pro-
tection of investors.

(b) Summarizations and omissions allowed by
rules and regulations

In addition to the prospectus permitted or re-
quired in subsection (a), the Commission shall by
rules or regulations deemed necessary or appropriate
in the public interest or for the protection of investors
permit the use of a prospectus for the purposes of sub-
section (b)(1) of section 77e of this title which omits in
part or summarizes information in the prospectus
specified in subsection (a). A prospectus permitted un-
der this subsection shall, except to the extent the
Commission by rules or regulations deemed necessary
or appropriate in the public interest or for the protec-
tion of investors otherwise provides, be filed as part of
the registration statement but shall not be deemed a
part of such registration statement for the purposes of
section 77k of this title. The Commission may at any
time issue an order preventing or suspending the use
of a prospectus permitted under this subsection, if it
has reason to believe that such prospectus has not
been filed (if required to be filed as part of the regis-
tration statement) or includes any untrue statement
of a material fact or omits to state any material fact
required to be stated therein or necessary to make the
statements therein, in the light of the circumstances
under which such prospectus is or is to be used, not
misleading. Upon issuance of an order under this sub-
section, the Commission shall give notice of the issu-
ance of such order and opportunity for hearing by per-
sonal service or the sending of confirmed telegraphic
notice. The Commission shall vacate or modify the or-
der at any time for good cause or if such prospectus
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has been filed or amended in accordance with such or-
der.

(c) Additional information required by rules
and regulations

Any prospectus shall contain such other infor-
mation as the Commission may by rules or regulations
require as being necessary or appropriate in the pub-
lic interest or for the protection of investors.

(d) Classification of prospectuses

In the exercise of its powers under subsections (a),
(b), or (c), the Commission shall have authority to clas-
sify prospectuses according to the nature and circum-
stances of their use or the nature of the security, issue,
issuer, or otherwise, and, by rules and regulations and
subject to such terms and conditions as it shall specify
therein, to prescribe as to each class the form and con-
tents which it may find appropriate and consistent
with the public interest and the protection of inves-
tors.

(e) Information in conspicuous part of prospec-
tus

The statements or information required to be in-
cluded in a prospectus by or under authority of sub-
sections (a), (b), (¢), or (d), when written, shall be
placed in a conspicuous part of the prospectus and, ex-
cept as otherwise permitted by rules or regulations, in
type as large as that used generally in the body of the
prospectus.

(f) Prospectus consisting of radio or television
broadcast

In any case where a prospectus consists of a radio
or television broadcast, copies thereof shall be filed
with the Commission under such rules and
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regulations as it shall prescribe. The Commission may
by rules and regulations require the filing with it of
forms and prospectuses used in connection with the
offer or sale of securities registered under this sub-
chapter.
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15 U.S.C. § 77k
(§ 11 of the Securities Act of 1933)

§ 77k. Civil liabilities on account of false regis-
tration statement

(a) Persons possessing cause of action; persons
liable

In case any part of the registration statement,
when such part became effective, contained an untrue
statement of a material fact or omitted to state a ma-
terial fact required to be stated therein or necessary
to make the statements therein not misleading, any
person acquiring such security (unless it is proved
that at the time of such acquisition he knew of such
untruth or omission) may, either at law or in equity,
in any court of competent jurisdiction, sue—

(1) every person who signed the registration
statement;

(2) every person who was a director of (or per-
son performing similar functions) or partner in
the issuer at the time of the filing of the part of
the registration statement with respect to which
his liability is asserted;

(3) every person who, with his consent, is
named in the registration statement as being or
about to become a director, person performing
similar functions, or partner;

(4) every accountant, engineer, or appraiser,
or any person whose profession gives authority to
a statement made by him, who has with his con-
sent been named as having prepared or certified
any part of the registration statement, or as hav-
ing prepared or certified any report or valuation
which is used in connection with the registration
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statement, with respect to the statement in such
registration statement, report, or valuation,
which purports to have been prepared or certified
by him;

(5) every underwriter with respect to such se-
curity.

If such person acquired the security after the is-
suer has made generally available to its security hold-
ers an earning statement covering a period of at least
twelve months beginning after the effective date of the
registration statement, then the right of recovery un-
der this subsection shall be conditioned on proof that
such person acquired the security relying upon such
untrue statement in the registration statement or re-
lying upon the registration statement and not know-
ing of such omission, but such reliance may be estab-
lished without proof of the reading of the registration
statement by such person.

(b) Persons exempt from liability upon proof of
issues

Notwithstanding the provisions of subsection (a)
no person, other than the issuer, shall be liable as pro-
vided therein who shall sustain the burden of proof—

(1) that before the effective date of the part of
the registration statement with respect to which
his liability is asserted (A) he had resigned from
or had taken such steps as are permitted by law
to resign from, or ceased or refused to act in, every
office, capacity, or relationship in which he was
described in the registration statement as acting
or agreeing to act, and (B) he had advised the
Commission and the issuer in writing that he had
taken such action and that he would not be
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responsible for such part of the registration state-
ment; or

(2) that if such part of the registration state-
ment became effective without his knowledge,
upon becoming aware of such fact he forthwith
acted and advised the Commission, in accordance
with paragraph (1) of this subsection, and, in ad-
dition, gave reasonable public notice that such
part of the registration statement had become ef-
fective without his knowledge; or

(3) that (A) as regards any part of the regis-
tration statement not purporting to be made on
the authority of an expert, and not purporting to
be a copy of or extract from a report or valuation
of an expert, and not purporting to be made on the
authority of a public official document or state-
ment, he had, after reasonable investigation, rea-
sonable ground to believe and did believe, at the
time such part of the registration statement be-
came effective, that the statements therein were
true and that there was no omission to state a ma-
terial fact required to be stated therein or neces-
sary to make the statements therein not mislead-
ing; and (B) as regards any part of the registration
statement purporting to be made upon his author-
ity as an expert or purporting to be a copy of or
extract from a report or valuation of himself as an
expert, (i) he had, after reasonable investigation,
reasonable ground to believe and did believe, at
the time such part of the registration statement
became effective, that the statements therein
were true and that there was no omission to state
a material fact required to be stated therein or
necessary to make the statements therein not
misleading, or (ii) such part of the registration
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statement did not fairly represent his statement
as an expert or was not a fair copy of or extract
from his report or valuation as an expert; and (C)
as regards any part of the registration statement
purporting to be made on the authority of an ex-
pert (other than himself) or purporting to be a
copy of or extract from a report or valuation of an
expert (other than himself), he had no reasonable
ground to believe and did not believe, at the time
such part of the registration statement became ef-
fective, that the statements therein were untrue
or that there was an omission to state a material
fact required to be stated therein or necessary to
make the statements therein not misleading, or
that such part of the registration statement did
not fairly represent the statement of the expert or
was not a fair copy of or extract from the report or
valuation of the expert; and (D) as regards any
part of the registration statement purporting to be
a statement made by an official person or purport-
ing to be a copy of or extract from a public official
document, he had no reasonable ground to believe
and did not believe, at the time such part of the
registration statement became effective, that the
statements therein were untrue, or that there was
an omission to state a material fact required to be
stated therein or necessary to make the state-
ments therein not misleading, or that such part of
the registration statement did not fairly represent
the statement made by the official person or was
not a fair copy of or extract from the public official
document.

(¢) Standard of reasonableness

In determining, for the purpose of paragraph (3)
of subsection (b) of this section, what constitutes
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reasonable investigation and reasonable ground for
belief, the standard of reasonableness shall be that re-
quired of a prudent man in the management of his
own property.

(d) Effective date of registration statement with
regard to underwriters

If any person becomes an underwriter with re-
spect to the security after the part of the registration
statement with respect to which his liability is as-
serted has become effective, then for the purposes of
paragraph (3) of subsection (b) of this section such
part of the registration statement shall be considered
as having become effective with respect to such person
as of the time when he became an underwriter.

(e) Measure of damages; undertaking for pay-
ment of costs

The suit authorized under subsection (a) may be
to recover such damages as shall represent the differ-
ence between the amount paid for the security (not ex-
ceeding the price at which the security was offered to
the public) and (1) the value thereof as of the time
such suit was brought, or (2) the price at which such
security shall have been disposed of in the market be-
fore suit, or (3) the price at which such security shall
have been disposed of after suit but before judgment
if such damages shall be less than the damages repre-
senting the difference between the amount paid for
the security (not exceeding the price at which the se-
curity was offered to the public) and the value thereof
as of the time such suit was brought: Provided, That
if the defendant proves that any portion or all of such
damages represents other than the depreciation in
value of such security resulting from such part of the
registration statement, with respect to which his
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liability is asserted, not being true or omitting to state
a material fact required to be stated therein or neces-
sary to make the statements therein not misleading,
such portion of or all such damages shall not be recov-
erable. In no event shall any underwriter (unless such
underwriter shall have knowingly received from the
issuer for acting as an underwriter some benefit, di-
rectly or indirectly, in which all other underwriters
similarly situated did not share in proportion to their
respective interests in the underwriting) be liable in
any suit or as a consequence of suits authorized under
subsection (a) for damages in excess of the total price
at which the securities underwritten by him and dis-
tributed to the public were offered to the public. In any
suit under this or any other section of this subchapter
the court may, in its discretion, require an undertak-
ing for the payment of the costs of such suit, including
reasonable attorney’s fees, and if judgment shall be
rendered against a party litigant, upon the motion of
the other party litigant, such costs may be assessed in
favor of such party litigant (whether or not such un-
dertaking has been required) if the court believes the
suit or the defense to have been without merit, in an
amount sufficient to reimburse him for the reasonable
expenses incurred by him, in connection with such
suit, such costs to be taxed in the manner usually pro-
vided for taxing of costs in the court in which the suit
was heard.

(f) Joint and several liability; liability of outside
director

(1) Except as provided in paragraph (2), all or any
one or more of the persons specified in subsection (a)
shall be jointly and severally liable, and every person
who becomes liable to make any payment under this
section may recover contribution as in cases of
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contract from any person who, if sued separately,
would have been liable to make the same payment,
unless the person who has become liable was, and the
other was not, guilty of fraudulent misrepresentation.

(2)(A) The liability of an outside director under
subsection (e) shall be determined in accordance with
section 78u—4(f) of this title.

(B) For purposes of this paragraph, the term “out-
side director” shall have the meaning given such term
by rule or regulation of the Commission.

(g) Offering price to public as maximum amount
recoverable

In no case shall the amount recoverable under
this section exceed the price at which the security was
offered to the public.
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15 U.S.C. § 771
(§ 12 of the Securities Act of 1933)

§ 771. Civil liabilities arising in connection with
prospectuses and communications

(a) In general
Any person who—

(1) offers or sells a security in violation of sec-
tion 77e of this title, or

(2) offers or sells a security (whether or not
exempted by the provisions of section 77c of this
title, other than paragraphs (2) and (14) of subsec-
tion (a) of said section), by the use of any means
or instruments of transportation or communica-
tion in interstate commerce or of the mails, by
means of a prospectus or oral communication,
which includes an untrue statement of a material
fact or omits to state a material fact necessary in
order to make the statements, in the light of the
circumstances under which they were made, not
misleading (the purchaser not knowing of such
untruth or omission), and who shall not sustain
the burden of proof that he did not know, and in
the exercise of reasonable care could not have
known, of such untruth or omission,

shall be liable, subject to subsection (b), to the person
purchasing such security from him, who may sue ei-
ther at law or in equity in any court of competent ju-
risdiction, to recover the consideration paid for such
security with interest thereon, less the amount of any
income received thereon, upon the tender of such se-
curity, or for damages if he no longer owns the secu-
rity.
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(b) Loss causation

In an action described in subsection (a)(2), if the
person who offered or sold such security proves that
any portion or all of the amount recoverable under
subsection (a)(2) represents other than the deprecia-
tion in value of the subject security resulting from
such part of the prospectus or oral communication,
with respect to which the liability of that person is as-
serted, not being true or omitting to state a material
fact required to be stated therein or necessary to make
the statement not misleading, then such portion or
amount, as the case may be, shall not be recoverable.
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15 U.S.C. § 770
(§ 15 of the Securities Act of 1933)

§ 770. Liability of controlling persons
(a) Controlling persons

Every person who, by or through stock ownership,
agency, or otherwise, or who, pursuant to or in con-
nection with an agreement or understanding with one
or more other persons by or through stock ownership,
agency, or otherwise, controls any person liable under
sections 77k or 771 of this title, shall also be liable
jointly and severally with and to the same extent as
such controlled person to any person to whom such
controlled person is liable, unless the controlling per-
son had no knowledge of or reasonable ground to be-
lieve in the existence of the facts by reason of which
the liability of the controlled person is alleged to exist.

(b) Prosecution of persons who aid and abet vi-
olations

For purposes of any action brought by the Com-
mission under subparagraph (b) or (d) of section 77t of
this title, any person that knowingly or recklessly pro-
vides substantial assistance to another person in vio-
lation of a provision of this subchapter, or of any rule
or regulation issued under this subchapter, shall be
deemed to be in violation of such provision to the same
extent as the person to whom such assistance is pro-
vided.
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15 U.S.C. § 77q
(§ 17 of the Securities Act of 1933)

§ 77q. Fraudulent interstate transactions

(a) Use of interstate commerce for purpose of
fraud or deceit

It shall be unlawful for any person in the offer or
sale of any securities (including security-based swaps)
or any security-based swap agreement (as defined in
section 78c(a)(78) 1 of this title) by the use of any
means or instruments of transportation or communi-
cation in interstate commerce or by use of the mails,
directly or indirectly—

(1) to employ any device, scheme, or artifice to
defraud, or

(2) to obtain money or property by means of
any untrue statement of a material fact or any
omission to state a material fact necessary in or-
der to make the statements made, in light of the
circumstances under which they were made, not
misleading; or

(3) to engage in any transaction, practice, or
course of business which operates or would oper-
ate as a fraud or deceit upon the purchaser.

(b) Use of interstate commerce for purpose of of-
fering for sale

It shall be unlawful for any person, by the use of
any means or instruments of transportation or com-
munication in interstate commerce or by the use of the
mails, to publish, give publicity to, or circulate any no-
tice, circular, advertisement, newspaper, article, let-
ter, investment service, or communication which,
though not purporting to offer a security for sale, de-
scribes such security for a consideration received or to
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be received, directly or indirectly, from an issuer, un-
derwriter, or dealer, without fully disclosing the re-
ceipt, whether past or prospective, of such considera-
tion and the amount thereof.
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15 U.S.C. § 78j
(§ 10 of the Securities Exchange Act of 1934)

§ 78j. Manipulative and deceptive devices

It shall be unlawful for any person, directly or in-
directly, by the use of any means or instrumentality
of interstate commerce or of the mails, or of any facil-
ity of any national securities exchange—

(a)(1) To effect a short sale, or to use or employ
any stop-loss order in connection with the pur-
chase or sale, of any security other than a govern-
ment security, in contravention of such rules and
regulations as the Commission may prescribe as
necessary or appropriate in the public interest or
for the protection of investors.

(2) Paragraph (1) of this subsection shall not
apply to security futures products.

(b) To use or employ, in connection with the
purchase or sale of any security registered on a
national securities exchange or any security not
so registered, or any securities-based swap agree-
ment 1 any manipulative or deceptive device or
contrivance in contravention of such rules and
regulations as the Commission may prescribe as
necessary or appropriate in the public interest or
for the protection of investors.

(c)(1) To effect, accept, or facilitate a transac-
tion involving the loan or borrowing of securities
in contravention of such rules and regulations as
the Commission may prescribe as necessary or ap-
propriate in the public interest or for the protec-
tion of investors.

(2) Nothing in paragraph (1) may be con-
strued to limit the authority of the appropriate
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Federal banking agency (as defined in section
1813(q) of title 12), the National Credit Union Ad-
ministration, or any other Federal department or
agency having a responsibility under Federal law
to prescribe rules or regulations restricting trans-
actions involving the loan or borrowing of securi-
ties in order to protect the safety and soundness
of a financial institution or to protect the financial
system from systemic risk.

Rules promulgated under subsection (b) that prohibit
fraud, manipulation, or insider trading (but not rules
imposing or specifying reporting or recordkeeping re-
quirements, procedures, or standards as prophylactic
measures against fraud, manipulation, or insider
trading), and judicial precedents decided under sub-
section (b) and rules promulgated thereunder that
prohibit fraud, manipulation, or insider trading, shall
apply to security-based swap agreements to the same
extent as they apply to securities. Judicial precedents
decided under section 77q(a) of this title and sections
781, 780, 78p, 78t, and 78u-1 of this title, and judicial
precedents decided under applicable rules promul-
gated under such sections, shall apply to security-
based swap agreements to the same extent as they ap-
ply to securities.





