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APPENDIX A 
 

UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

 
No. 21-1009 

 
UNITED STATES OF AMERICA, APPELLEE, 

 
v. 

 
MONICA TOTH, DEFENDANT, APPELLANT. 

 
APPEAL FROM THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF 
MASSACHUSETTS 

[Hon. Allison D. Burroughs, U.S. District Judge] 

 
Before 

Barron, Chief Judge, 
Lynch and Lipez, Circuit Judges. 

 
Jeffrey P. Wiesner, with whom Jennifer McKinnon 

and Wiesner McKinnon LLP were on brief, for appel-
lant. 

Jennifer M. Rubin, Tax Division, Department of Jus-
tice, with whom David A. Hubbert, Acting Assistant 
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Attorney General, Francesca Ugolini, Tax Division, De-
partment of Justice, and Bruce R. Ellisen, Tax Division, 
Department of Justice, were on brief, for appellee. 

 
April 29, 2022 

 
BARRON, Chief Judge. In 2013, the U.S. Internal 

Revenue Service (“IRS”) ordered the imposition of a pen-
alty of over $2 million against Monica Toth for willfully 
failing to report her Swiss bank account in violation of the 
Bank Secrecy Act (“Act”). See 31 U.S.C. § 5314(a). Toth 
contested the penalty and refused to pay it. The govern-
ment filed this suit in the U.S. District Court for the Dis-
trict of Massachusetts to obtain a judgment against Toth 
for the full amount of the penalty and then moved for 
summary judgment against Toth. The District Court 
ruled for the government on that motion, and Toth now 
appeals. We affirm. 

 

I. 

Congress passed the Act in 1970 to curb the use of for-
eign bank accounts to evade taxes. See Cal. Bankers 
Ass’n v. Shultz, 416 U.S. 21, 28-30 (1974). The Act re-
quires U.S. residents and citizens to file reports and keep 
records of certain relationships with foreign financial 
agencies. 31 U.S.C. § 5314(a). 

U.S. Department of Treasury (“Treasury”) regula-
tions promulgated to implement the Act require an indi-
vidual to file a Report of Foreign Bank and Financial Ac-
counts (“FBAR”) with the IRS for each calendar year 
that individual has more than $10,000 in a foreign bank 
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account. 31 C.F.R. §§ 1010.350(a), 1010.306(c). If an indi-
vidual fails to file an FBAR, the Act authorizes the IRS to 
impose a civil penalty of up to $10,000 for each violation. 
31 U.S.C. § 5321(a)(5)(B). If an individual “willfully” fails 
to file an FBAR, the permissible maximum penalty that 
the statute authorizes increases to the greater of either 
$100,000 or 50 percent of the value in the account at the 
time of the violation. Id. § 5321(a)(5)(C)-(D).  

Toth is a U.S. citizen who, since 1999, has had a foreign 
bank account with the Union Bank of Switzerland 
(“UBS”). Toth was subject to the Act’s special reporting 
requirements for that account for at least the years 2005-
2009, as in each of those years the account had at least 
$10,000 in it.  

Toth first filed an FBAR disclosing her Swiss UBS ac-
count to the IRS in 2010. The next year, the IRS audited 
Toth. The audit revealed that Toth had failed to comply 
with the Act’s reporting requirements prior to 2010, and 
the IRS filed the delinquent FBAR forms on her behalf 
for the relevant period (2005-2009).1 At the end of the in-
vestigation, the IRS concluded that Toth’s failure to file 
an FBAR had been willful for the 2007 calendar year. The 
IRS assessed a civil penalty against Toth, in consequence 
of her failure to file the requisite form, of $2,173,703, 
which, being half the value of her Swiss UBS account at 

 
1 Toth contends that she attempted to file the necessary FBARs 

for this period in 2010 prior the audit. The forms, however, were sent 
to the wrong agency such that the IRS never had a record of them 
prior the IRS audit. 
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the time of the violation, was the maximum allowable pen-
alty set forth in the Act, see id. § 5321(a)(5)(C)-(D).2  

Toth did not pay this penalty. The government then 
filed a civil suit against Toth in the District of Massachu-
setts on September 16, 2015, for a judgment imposing the 
full penalty that the IRS had assessed against her, as well 
as interest and late fees. Two different process servers 
attempted unsuccessfully to serve Toth personally. The 
government completed service by leaving a copy of the 
complaint at her residence on January 11, 2016, as per-
mitted by Massachusetts Rule of Civil Procedure 4(d)(1) 
and Federal Rule of Civil Procedure (“Rule”) 4(e)(1).3  

A couple of weeks later, on February 5, 2016, the gov-
ernment moved for a default judgment against Toth on 
the ground that she had failed timely to answer the com-
plaint.4 The District Court granted the government’s mo-
tion and issued a notice of default on February 9, 2016.  

Shortly thereafter, Toth began to respond to the gov-
ernment’s filings. She opposed the government’s motion 
for default judgment on April 28, 2016, and the following 
day the District Court held a hearing to discuss Toth’s op-
position to the government’s already granted motion.  

At that hearing, the District Court made clear that it 
was willing to reconsider the default but only if Toth ei-
ther “g[o]t a lawyer or . . . start[ed] showing up in court 
to defend it.” And, when Toth explained that she had not 
responded to the government’s complaint because she 

 
2 The IRS also found, as part of that audit, that Toth had an out-

standing tax liability and assessed against her a tax penalty for tax 
fraud. 

3 Another copy of the complaint was sent to Toth via certified 
mail on January 14, 2016. 

4 Toth was required to answer the complaint by February 1, 2016. 
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“didn’t know what it was” and that the law is “a world that 
. . . [she] d[oes]n’t know about,” the District Court 
strongly encouraged Toth to hire a lawyer, worked with 
the government to provide Toth with a non-compulsory 
list of lawyers she could hire, and granted Toth a 30-day 
continuance to retain counsel. Following the hearing, 
Toth moved to set aside the default judgment, but she did 
not hire a lawyer.  

The District Court granted Toth’s motion to set aside 
the default judgment on August 17, 2016. The District 
Court ruled that “this action should proceed on the mer-
its” due to “the circumstances, which include a pro se 
plaintiff, a potential judgment of over $2 million and a dis-
pute about service and actual notice of the case.”  

A little less than two months later, on October 13, 
2016, Toth moved to dismiss the complaint under Rules 
12(b)(4) and 12(b)(5) for untimely service of process, Rule 
12(b)(2) for lack of personal jurisdiction, and Rule 12(b)(6) 
for failure to state a claim. The District Court denied 
Toth’s motion on all three grounds. United States v. Toth 
(Toth I), No. 15-CV-13367, 2017 WL 1703936, at *1 (D. 
Mass. May 2, 2017).  

Toth filed her answer to the complaint after the Dis-
trict Court denied Toth’s motion to dismiss. The case then 
proceeded to discovery.  

At a scheduling conference to set deadlines for discov-
ery, the District Court noted that Toth had failed to con-
fer with the government’s counsel as required by Rule 
26(f). In response to Toth’s expression of confusion as to 
what initial disclosures were, the District Court once 
again urged Toth to hire a lawyer.  

By January 2018, Toth had missed two deadlines for 
responding to discovery requests and amending her 
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initial disclosures set by the District Court. By that time, 
the government also had both moved to compel discovery 
twice and sought sanctions pursuant to Rule 37. The Dis-
trict Court ordered Toth to comply with the government’s 
discovery requests and, as a sanction for having failed to 
have done so previously, forbade her from raising any 
non-privilege-based objections in her responses.  

The government then again moved for sanctions 
against Toth on March 9, 2018, on the ground that, as of 
February 9th, Toth had failed to respond to the govern-
ment’s discovery requests. The District Court refrained 
from ruling on the motion until it heard from the parties 
at a hearing scheduled for March 12th.  

At that hearing, Toth provided the government with 
her amended initial disclosures as well as her responses 
to the government’s discovery requests. The government 
in July nonetheless moved once more for sanctions 
against Toth on the ground that her responses were inad-
equate and noncompliant with the District Court’s prior 
order imposing sanctions. 

Toth did not oppose the government’s motion, and the 
District Court ordered Toth to “show cause as to why 
these sanctions should not be imposed.” The District 
Court noted “the gravity of the proposed sanctions,” 
which included a finding of fact necessary for the govern-
ment to impose the more than $2 million penalty against 
Toth -- namely, that Toth had violated the Act’s reporting 
requirements willfully in 2007. See 31 U.S.C. 
§ 5321(a)(5)(C).  

Toth then filed four responses on September 10, 2018, 
September 14, 2018, September 25, 2018, and October 12, 
2018. One of the responses disputed the government’s 
characterization of her conduct during discovery. The 
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three other responses disputed that she had willfully vio-
lated the Act.  

On October 15, 2018, the District Court granted the 
government’s motion for sanctions under Rule 37. United 
States v. Toth (Toth II), No. 15-CV-13367, 2018 WL 
4963172, at *5 (D. Mass. Oct. 15, 2018). The District Court 
ordered as the sanction that several facts be “taken as es-
tablished,” including that Toth violated the Act willfully. 
Id. at *5-6. The District Court recognized that the order 
imposed a “strong sanction[],” id. at *5, but explained that 
it was necessary due to Toth’s “severe, repeated, and de-
liberate” “violations of the [District] Court’s discovery or-
ders” that amounted to “a pattern of stonewalling,” id. at 
*4.  

Discovery continued, and Toth -- after having then 
hired a lawyer -- produced documents that she had not 
previously disclosed. Toth moved to vacate the sanctions 
order on March 15, 2019. The District Court refused to do 
so. United States v. Toth (Toth III), No. 15-CV-13367, 
2019 WL 7039627, at *1, *2 (D. Mass. Dec. 20, 2019).  

The government moved for summary judgment, 
which the District Court granted on September 16, 2020. 
United States v. Toth (Toth IV), No. 15-CV-13367, 2020 
WL 5549111 (D. Mass. Sept. 16, 2020). The District Court 
in its opinion so ruling reaffirmed its prior determination 
that Toth’s violation of the Act had been willful. Id. at *5-
*6; see also 31 U.S.C. § 5321(a)(5).  

The District Court then turned to the defenses that 
Toth had raised in response to the motion for summary 
judgment with respect to the size of the penalty that the 
IRS sought to impose through the suit. These defenses 
were based on a Treasury regulation and the U.S. Consti-
tution’s Excessive Fines and Due Process Clauses. Id. at 
*6-9. The District Court rejected each contention, and, 
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having found as a matter of law that Toth had willfully 
failed to report her Swiss UBS account in 2007 and that 
the IRS did not err in assessing a penalty equal to the 
statutory maximum in this case, entered a judgment 
against Toth for $2,173,703.00 for Toth’s willful failure to 
timely file an FBAR for the 2007 calendar year, 
$826,469.56 in late fees, and $137,925.92 in interest. Id. at 
*9. Toth filed this timely appeal. 

 

II. 
We first consider Toth’s challenge to the District 

Court’s denial of her motion to dismiss the government’s 
suit for lack of personal jurisdiction based on Rules 
12(b)(4) and 12(b)(5). See Precision Etchings & Find-
ings, Inc. v. LGP Gem, Ltd., 953 F.2d 21, 23 (1st Cir. 
1992). We conclude that the challenge is without merit.  

The government filed the complaint in this case on 
September 16, 2015. Rule 4(m) required at that time that 
a defendant be served with a summons within 120 days of 
the filing of the complaint. A new version of Rule 4(m) 
took effect, however, on December 1, 2015, which was be-
fore the government had completed service on Toth. That 
new version shortens the time for completing service 
from what it had been -- 120 days -- to 90 days. Proposed 
Amendments to the Federal Rules of Civil Procedure, 
305 F.R.D. 457, 463 (U.S. 2015). It also applies to “all pro-
ceedings in civil cases . . . commenced [after December 1, 
2015] and, insofar as just and practicable, all proceedings 
then pending.” Id. at 460.  

The parties agree that the government served Toth 
118 days after it filed its complaint. They thus agree that 
the government served her with process within the 120-
day deadline set by the old version of Rule 4(m) but after 
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the 90-day deadline set by the new version. For that rea-
son, they also agree that the service was effective only if 
it would not be “just and practicable” to apply the new 
version of Rule 4(m) to Toth’s case, such that the old ver-
sion of the rule (with its longer, 120-day deadline) applies.  

The parties agree that our review is de novo. See 
United States v. Mojica-Rivera, 435 F.3d 28, 31-32 (1st 
Cir. 2006). Assuming that is the case, we discern no error 
by the District Court, even under that standard of re-
view.  

The District Court made no explicit finding as to 
whether it would be “just and practicable” to apply the 90-
day deadline (instead of the 120-day deadline) to this case. 
But, the District Court did find that Toth “knew [the gov-
ernment’s process server] was attempting to serve her 
with legal process and . . . made a deliberate effort to 
avoid service.” Toth II, 2018 WL 4963172 at *1;5 cf. Ruiz 
Varela v. Sanchez Velez, 814 F.2d 821, 823 (1st Cir. 1987) 
(holding, in a case concerning Rule 4(m), that “[e]vasion 
of service by a putative defendant constitutes good cause” 
for extending the deadline for completing service). In-
deed, the record supportably shows that Toth did so be-
fore the 90-day period itself had run. And, the govern-
ment had made this point in its opposition to Toth’s mo-
tion to dismiss, in which she made the same argument 

 
5 Toth takes issue with certain statements the District Court 

made in a hearing regarding her evasion of service of process. But, 
she does not challenge on appeal the District Court’s finding of fact 
that she evaded service of process as premised on these misstate-
ments. Toth instead relies on these misstatements by the District 
Court regarding the government’s attempts to serve her to contend 
that the government was affirmatively misleading the District Court 
in its motion requesting sanctions. We address that contention when 
we consider Toth’s challenge to the District Court’s order imposing 
sanctions against her. 
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that she makes to us regarding the “just and practicable” 
standard.  

Thus, the record leads us to conclude that the District 
Court premised its decision not to apply the 90-day dead-
line on the implicit determination that it would not be 
“just and practicable” to apply that deadline in this case 
because doing so would reward deliberate attempts to 
evade earlier service. Cf. United States v. Rodriguez, 14 
F.3d 45 (1st Cir. 1993) (unpublished table decision) (af-
firming the district court’s “implicit finding that [the] ap-
pellant’s son [in that case] was ‘residing’ in her house for 
the purposes of” determining whether service of process 
satisfied Rule 4(d)’s requirements). And, we see no basis 
for concluding that the District Court erred in making 
that determination. See Hinton v. Va. Union Univ., 185 
F. Supp. 3d 807, 843 (E.D. Va. 2016) (“As a general mat-
ter, . . . it is unjust to expect parties to abide by deadline-
setting rules that were not in effect when the clock began 
ticking on a particular activity.”); Freeman v. United 
States, 166 F. Supp. 3d 215, 218 (D. Conn. 2016) (applying 
the 120-day version of Rule 4(m) rather than the 90-day 
version); Vela v. City of Austin, No. 1-15-CV-1015, 2016 
WL 1583676, at *3 (W.D. Tex. Apr. 19, 2016) (same); Can-
kat v. Cafe Iguana, Inc., No. 15-CV-5219, 2016 WL 
1383490, at *1 n.1 (E.D.N.Y. Apr. 7, 2016) (same). Indeed, 
we note, that as of December 1, 2015, there would have 
only been 14 days left on the clock for the government to 
complete service under the new version of that rule. Cf. 
Mojica-Rivera, 435 F.3d at 33 (considering the amount of 
time the party would have to file the motion if an amend-
ment to the Federal Rules of Civil Procedure that short-
ened the window in which a party could file a motion was 
operative to determine whether it was “just and practica-
ble” to implement that new deadline).  
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III. 

Toth’s next challenge is to the grant of summary judg-
ment against her and depends on her contention that the 
District Court’s order sanctioning her under Rule 
37(a)(2)(A) for discovery violations was unwarranted. 
That order required “the following facts to be taken as 
established: 

1. Defendant had legal control over, and the le-
gal authority to direct the disposition of the funds 
in, the Account (and any sub-accounts), by invest-
ing the funds, withdrawing the funds, and/or 
transferring the funds to third-parties, between 
the date the Account was opened and at least De-
cember 31, 2008.  

2. Should the United States establish that De-
fendant is liable for the penalty alleged in the com-
plaint, for the purposes of calculating the amount 
of such penalty, the Account (and any sub-ac-
counts) contained $4,347,407 as of the penalty-cal-
culation date.  

3. Defendant had a legal obligation to timely 
file an FBAR regarding the Account in each calen-
dar year that the Account was open, including with 
regard to calendar year 2007.  

4. Defendant willfully failed to file an FBAR re-
garding the Account with respect to calendar year 
2007.  

Toth II, 2018 WL 4963172 at *5-6.6 

 
6 Toth also appealed the District Court’s decision to deny her mo-

tion to vacate sanctions, which the District Court treated as a motion 
to reconsider. Toth, however, makes no distinct arguments challeng-
ing that decision by the District Court, and so we find any arguments 
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In entering summary judgment against Toth, the Dis-
trict Court relied on the facts -- including the fact that 
Toth “willfully failed to file an FBAR regarding the 
[Swiss UBS] account with respect to calendar year 2007” 
-- that the sanctions order required to be taken as having 
been established. Thus, the summary judgment ruling 
against her cannot stand if the sanctions order cannot. 
But, as we will explain, we do not agree with Toth that the 
District Court abused its discretion in imposing the sanc-
tion -- severe though it was.  

 

A. 

Toth focuses in challenging the sanctions order on the 
District Court’s decision to require that it be taken as an 
established fact that she “willfully failed to file an FBAR” 
for the 2007 calendar year. She argues that this require-
ment was a particularly harsh sanction because, she con-
tends, it “was tantamount to a default judgment,” in that 
it precluded her from denying that she willfully failed to 
file an FBAR for the 2007 calendar year. She then argues 
that the sanction, given that feature of it, was “extreme 
[and] unwarranted” because her conduct was far less “se-
vere, repeated and deliberate” than the District Court 
found.  

We review the District Court’s “choice of sanction” 
under Rule 37 “for abuse of discretion.” AngioDynamics, 
Inc. v. Biolitec AG, 780 F.3d 429, 435 (1st Cir. 2015). We 
consider both the substantive and the procedural factors 
that caused the District Court to impose the sanction. 

 
to that effect waived. See United States v. Zannino, 895 F.2d 1, 17 
(1st Cir. 1990) (“[A] litigant has an obligation to spell out its argu-
ments squarely and distinctly, or else forever hold its peace.” (quot-
ing Rivera–Gomez v. de Castro, 843 F.2d 631, 635 (1st Cir. 1988))). 
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Vallejo v. Santini-Padilla, 607 F.3d 1, 8 (1st Cir. 2010). 
Substantive factors can include “the severity of the viola-
tion, the legitimacy of the party’s excuse, repetition of vi-
olations, the deliberateness . . . of the misconduct, miti-
gating excuses, prejudice to the other side and to the op-
erations of the court, and the adequacy of lesser sanc-
tions.” Robson v. Hallenbeck, 81 F.3d 1, 2 (1st Cir. 1996). 
Procedural ones can include “whether the offending party 
was given sufficient notice and opportunity to explain its 
noncompliance or argue for a lesser penalty.” Malloy v. 
WM Specialty Mortg., 512 F.3d 23, 26 (1st Cir. 2008) (per 
curium). We see no abuse of discretion.  

 

B. 

The District Court based the sanction on the finding 
that Toth’s “persistent violations of the Court’s discovery 
orders” were “severe, repeated, and deliberate.” Toth II, 
2018 WL 4963172 at *4. The District Court acknowledged 
that Toth was proceeding pro se but explained that it 
“ha[d] been very accommodating to [Toth], affording her 
numerous extensions, ample notice, and many opportuni-
ties to explain herself.” Id. The District Court emphasized 
that it had “attempted warnings and lesser sanctions to 
no avail.” Id. at *5. The District Court then concluded 
that, in light of Toth’s “pattern of stonewalling this litiga-
tion, including not meeting her discovery obligations de-
spite numerous chances to do so,” id. at *4, it saw “no ef-
fective option[] other than” to “tak[e] as established the 
four facts identified,” id. at *5.  

The record supportably shows that Toth failed from 
the outset to respond to the government’s discovery re-
quests and repeatedly missed deadlines for doing so set 
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by the District Court.7 Hooper-Haas v. Ziegler Holdings, 
LLC, 690 F.3d 34, 37 (1st Cir. 2012) (“We have said . . . 
that a party who flouts a court order does so at its own 
peril.”). Specifically, Toth did not respond to the govern-
ment’s discovery requests until March 12, 2018 -- just 
nine days before discovery overall was scheduled to end 
and three months after the District Court had ordered 
Toth to respond to the government’s discovery requests. 
Moreover, Toth did not amend her initial disclosures to 
conform with the Federal Rules until March 12, 2018, 
even though the District Court set October 6, 2017, as the 
deadline by which Toth was required to serve the govern-
ment with her initial disclosures and had ordered Toth to 
amend her initial disclosures one month later.8 Toth II, 
2018 WL 4963172, at *3-4.  

The record also supportably shows that the District 
Court repeatedly gave Toth second chances. For exam-
ple, the District Court extended the deadline by which she 
was ordered to provide discovery and even cautioned the 
government “to remember that [Toth] currently repre-
sents herself and that her efforts will be held to a less de-
manding standard.”  

 
7 For example, Toth failed to respond to any of the government’s 

emails and other efforts to communicate with her to satisfy its obli-
gation to confer prior to the scheduling conference. See Fed. R. Civ. 
Proc. 26(f)(1). 

8 On appeal, Toth tries to explain away her failure to timely re-
spond to the government’s discovery requests by suggesting that, as 
a pro se litigant, she was “overwhelmed with 1,200 pages of docu-
ments produced by the government.” But, she does not explain why 
she needed to examine the government’s documents before produc-
ing her own or why she did not seek an extension of time from the 
District Court to do so. 



15a 
 

Moreover, the record shows that the District Court 
repeatedly warned Toth that she could face sanctions if 
she continued to fail to meet the court’s deadlines, and 
that the District Court did not act on those warnings until 
three months had passed in which Toth had failed to 
amend her initial disclosures or respond to the govern-
ment’s discovery requests. On January 19, 2017, for ex-
ample, the District Court imposed its first set of sanctions 
against Toth, “prohibiting her from withholding docu-
ments or information based on non-privilege objections.” 
Toth II, 2018 WL 4963172, at *4. Toth was also warned 
that “[i]f [she] fail[ed] to comply,” the District Court “may 
enter strong sanctions against her, including, but not lim-
ited to, . . . accepting certain facts as established, includ-
ing that [she] acted ‘willfully’ when she failed to file an 
FBAR” and “entering a default against [her].”  

Nevertheless, the record shows, Toth continued to fail 
to meet the District Court’s deadlines. It further shows 
that when she did eventually serve her initial discovery 
responses on March 12, 2017, her production consisted of 
just three single-page documents -- a copy of her college 
transcript, a copy of an envelope mailed to her by the Dis-
trict Court, and a Notice of Electronic Filing generated 
in this case -- and were replete with non-privilege-based 
objections in direct violation of the District Court’s earlier 
sanction against her.9  

 
9 On appeal, Toth disputes the District Court’s characterization 

of her initial response to the government’s discovery requests as “fa-
cially deficient.” She points out that in total, “her responses com-
prised 28 single-spaced pages and included a one-and-a-half-page ta-
ble of contents with a key to identify the documents referenced in her 
responses.”  

But, the District Court’s conclusion that she withheld documents 
and produced a facially deficient response was premised primarily on 
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Thus, we cannot say that the District Court was mis-
taken in its characterization of Toth’s discovery violations 
as “persistent.” Toth II, 2018 WL 4963172 at *4. Nor can 
we say that the District Court abused its discretion in se-
lecting the sanction it chose. Hooper-Haas, 690 F.3d at 37 
(“A court faced with a disobedient litigant has wide lati-
tude to choose from among an armamentarium of availa-
ble sanctions.”). The record shows that the discovery vio-
lations continued despite the District Court’s imposition 
of lesser sanctions against Toth and warnings that if Toth 
continued to fail to comply with its discovery orders, she 
could be sanctioned severely, including by requiring that 
it be taken as established that she willfully failed to file 
her 2007 FBAR. See Remexcel Managerial Consultants, 
Inc. v. Arlequin, 583 F.3d 45, 51 (1st Cir. 2009) (noting 
that a severe discovery sanction “provides a useful rem-
edy when a litigant is confronted by an obstructionist ad-
versary and plays a constructive role in maintaining the 
orderly and efficient administration of justice.” (quoting 

 
the fact that “[h]er document production consisted of just three sin-
gle-page documents, her responses to the [g]overnment’s requests 
for production and interrogatories disregarded the [District] Court’s 
sanction precluding [Toth] from withholding documents based on 
non-privilege objections, and her amended initial disclosures failed to 
comply with Rule 26.” Toth II, 2018 WL 4963172, at *8. 

Toth herself does not dispute the District Court’s finding that her 
amended initial disclosures were non-compliant. Further, she admits 
that her interrogatories contained objections. And, finally, she does 
not dispute that her document production consisted of just three sin-
gle-page documents; rather she seeks to excuse this by insisting that 
she did not withhold documents because “the government’s docu-
ment requests sought documents that had been either destroyed or 
lost over the years.” (quotation omitted). But, after the “willfulness” 
sanction was imposed, Toth produced documents that had previously 
not been disclosed. 



17a 
 

KPS & Assocs., Inc. v. Designs by FMC, Inc., 318 F.3d 
1, 13 (1st Cir. 2003))).   

The sanction did take one of Toth’s primary defenses 
off the table -- that she did not willfully violate the Act. 
But, she still had her other arguments, which she ad-
vances on appeal, including her regulatory and constitu-
tional challenges. Thus, we agree with the District Court 
that the sanction at issue does not rise to the level of a 
default judgment. Toth II, 2018 WL 4963172, at *5; cf. 
Chilcutt v. United States, 4 F.3d 1313, 1320 (5th Cir. 
1993) (finding that a sanction “was a far cry from a default 
judgment” when the defendant was still able to present 
the affirmative defense of comparative negligence).  

Moreover, the District Court gave Toth an oppor-
tunity to explain why this sanction was inappropriate. In 
fact, the District Court gave Toth an extended deadline to 
do so after Toth initially failed to timely respond to the 
government’s motion seeking the imposition of the sanc-
tions at issue here.   

For these reasons, we reject Toth’s contention that 
the District Court abused its discretion when it ordered 
that it was established for the purposes of this litigation 
that Toth’s failure to file an FBAR in 2007 was willful. 
And, in consequence, we conclude, reviewing de novo, that 
there is “no genuine issue as to any material fact” with 
respect to whether Toth willfully failed to file an FBAR 
for the 2007 calendar year and affirm the District Court’s 
grant of summary judgment on that issue. Lawless v. 
Steward Health Care Sys., LLC, 894 F.3d 9, 21 (1st Cir. 
2018) (quoting McKenney v. Mangino, 873 F.3d 75, 80 
(1st Cir. 2017)).  
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IV. 
Toth also challenges the District Court’s grant of sum-

mary judgment to the government with respect to the 
amount of the penalty that was imposed against her. Toth 
first points to a Treasury regulation that she contends 
precludes a penalty of that amount from having been im-
posed. Finding no merit to that contention, we then also 
address her constitutionally based challenges to the 
amount of the penalty that was imposed.  

 

A. 
Toth contends that, even though the more than $2 mil-

lion penalty that the IRS assessed against her for her will-
ful failure to file an FBAR for the year 2007 is permitted 
by statute, see 31 U.S.C. § 5321(a)(5)(C)(i)(II), 
(a)(5)(D)(ii), the penalty is still unauthorized. That is so, 
she contends, because the amount of the penalty exceeds 
the amount that the IRS may impose as a penalty under 
a regulation that the Treasury promulgated in 1987.  

The regulation in question is 31 C.F.R. 
§ 1010.820(g)(2) (2012), and Toth is right that it states that 
the maximum penalty that may be imposed for a willful 
failure to file in FBAR is $100,000. The question, though, 
is whether that regulation remains operative in the face 
of the statutory changes regarding the maximum penalty 
that were made after the regulation’s issuance.  

Toth contends that the 1987 regulation does remain 
operative and that it therefore places a ceiling on the pen-
alty that may be imposed that is much lower than the stat-
utory maximum that Congress set by statute after the 
regulation was promulgated. For that reason, she con-
tends, the penalty at issue is unauthorized because an 
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agency is required to follow its own regulations, see Ac-
cardi v. Shaughnessy, 347 U.S. 260, 267 (1954).  

We do not agree. Rather, reviewing de novo, see 
Rideout v. Gardner, 838 F.3d 65, 71 (1st Cir. 2016), we 
conclude, like every other circuit to have considered this 
issue, see United States v. Kahn, 5 F.4th 167, 175 (2d Cir. 
2021); United States v. Horowitz, 978 F.3d 80, 90-91 (4th 
Cir. 2020); United States v. Rum, 995 F.3d 882, 892 (11th 
Cir. 2021); Norman v. United States, 942 F.3d 1111, 1117 
(Fed. Cir. 2019), that the regulation in question does not 
limit the IRS’s ability to impose the statutory maximum 
penalty against Toth because the statutory amendments 
that increased the maximum amount for a civil penalty for 
a willful failure to file an FBAR from the $100,000 amount 
to the present one superseded the regulation.  

At the time that the regulation was promulgated, in 
1987, the maximum penalty under the statute for a willful 
failure to file an FBAR was $100,000. 31 U.S.C. 
§ 5321(a)(5) (1987). That amount, of course, is the precise 
amount that the 1987 regulation at issue itself identified 
as the maximum. 31 C.F.R. § 1010.820(g)(2) (1987); see 
also Rum, 995 F.3d at 892 (noting that the regulation 
“mirrored the language of the statute at that time”); 
United States v. Garrity, No. 3:15-cv-243, 2019 WL 
1004584, *1-2 (D. Conn. Feb. 28, 2019) (same).  

In addition, the regulation was promulgated pursuant 
to a grant of statutory authority that did not -- at least in 
any clear way -- confer the power on the Treasury to es-
tablish a ceiling on the maximum penalty that would be 
lower than the maximum penalty allowed by statute. See 
also Kahn, 5 F.4th at 175-76 (finding that “[n]othing in 
[the] language [of § 5321] authorizes the Secretary to 
promulgate a rule that would nullify a statutory provision 
that was deemed necessary by Congress”); Norman, 942 
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F.3d at 1117-18 (concluding the same). The regulation was 
promulgated instead pursuant to 31 U.S.C. § 5314(b)(5), 
which is merely a general grant of authority that provides 
that Treasury “may prescribe[]” regulations “necessary 
to carry out” the Act’s reporting requirements for foreign 
accounts.   

Indeed, there is no statutory provision that expressly 
confers on the Treasury the authority to impose a maxi-
mum penalty by regulation that is lower than the one set 
by statute. By contrast, there is a provision -- § 5314(b)(3) 
-- that expressly confers the authority on Treasury to set 
by regulation the maximum size of the transactions that 
must be reported under the Act. 31 U.S.C. § 5314(b)(3) 
(permitting the Treasury to set through regulation “the 
magnitude of transactions subject to a requirement or a 
regulation under” the Act); see also Garrity, 2019 WL 
1004584, at *3 (noting that “where Congress intended in 
the [Act] to rely on [Treasury] first to flesh out the clear 
statutory scheme by regulation, it made that intention 
clear” and did not do so with respect to the size of the 
maximum civil penalty under § 5321(a)(5)(C)-(D)).  

Finally, and as we have noted, the regulation was 
promulgated as an interpretive rule. Compare Amend-
ments to Implementing Regulations; the Bank Secrecy 
Act, 51 Fed. Reg. 30233, 30236 (proposed Aug. 25, 1986) 
(proposing § 103.47(a)-(b), which caps the maximum pen-
alty for a willful violation of § 5321(a)(5) by a financial in-
stitution to $10,000), with Amendments to Implementing 
Regulations Under the Bank Secrecy Act, 52 Fed. Reg. 
11436, 11446 (Apr. 8, 1987) (containing § 103.47(g)(2), 
which states that “for any willful violation committed af-
ter October 27, 1986” -- the date the Act was amended -- 
“the Secretary [of the Treasury] may assess upon any 
person,” “in the case of a violation . . . involving a failure 
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to report the existence of an account” “a civil penalty not 
to exceed the greater of the amount (not to exceed 
$100,000) equal to the balance in the account at the time 
of the violation or $25,000”); see also Kahn, 5 F.4th at 176-
77 (describing the history of the 1987 rule). As such, it is 
properly understood to have been clarifying rather than 
substantive, which points against the notion that it pur-
ported to set a ceiling on the amount of the penalty differ-
ent from the one that Congress had set. See La Casa Del 
Convaleciente v. Sullivan, 965 F.2d 1175, 1178 (1st Cir. 
1992) (“[A]n interpretive rule is merely a clarification or 
explanation of an existing statute or rule and . . . creates 
no new law and has no effect beyond the statute.” (quota-
tion omitted)); Hoctor v. U.S. Dep’t of Agric., 82 F.3d 165, 
169 (7th Cir. 1996).  

In sum, neither the amount of the maximum penalty 
identified in the regulation, nor the statute authorizing 
the promulgation of the regulation, nor the means of its 
promulgation suggests that the Treasury intended the 
regulation to set a ceiling on the penalty that would apply 
even if the statute that set the maximum penalty at the 
time of the regulation’s issuance was amended to raise it. 
Rather, the text of the regulation, the statute authorizing 
its promulgation, and the means of its promulgation each 
accords with an understanding that the Treasury in-
tended the regulation merely to parrot the maximum 
amount for the penalty that Congress had set at the time 
that the regulation was promulgated. See also Kahn, 5 
F.4th at 177 (characterizing the 1987 regulation as a “par-
roting regulation”); cf. United States v. Vogel Fertilizer 
Co., 455 U.S. 16, 26 (1982) (noting that the Supreme Court 
“has firmly rejected the suggestion that a regulation is to 
be sustained simply because it is not ‘technically incon-
sistent’ with the statutory language, when that regulation 
is fundamentally at odds with the manifest congressional 
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design” (quoting United States v. Cartwright, 411 U.S. 
546, 557 (1973))); Norman, 942 F.3d at 1118 (“It is well 
settled that subsequently enacted or amended statutes 
supersede prior inconsistent regulations.”).  

Moreover, the regulation’s history supports the same 
conclusion. See also Kahn, 5 F.4th at 176-77 (reviewing 
the history of the 1987 regulation at issue here). In 1986, 
the Treasury initiated rulemaking to update the regula-
tions implementing the Act. See Amendments to Imple-
menting Regulations, 51 Fed. Reg. at 30233. Two years 
earlier, Congress had increased the civil penalties that 
applied to violations of recordkeeping requirements of 
the Act committed by financial institutions from $1,000 to 
$10,000, see Pub. L. 98–473 § 901(a), 98 Stat. 1837, 2135 
(1984), and the proposed rules contained a regulation that 
reflected that change, see Amendments to Implementing 
Regulations, 51 Fed. Reg. at 30236.  

But, before the Treasury published the final rule re-
sponding to those statutory developments, Congress 
amended § 5321(a)(5)’s maximum penalties once more. 
This time, though, the amendments enabled the Treasury 
to impose a civil penalty up to “the amount (not to exceed 
$100,000) equal to the balance in the account at the time 
of the violation” or $25,000 against any person who will-
fully failed to report the existence of a foreign account in 
violation of the Act. 31 U.S.C. § 5321(a)(5)(A)-(B) (1987). 
As a consequence, the Treasury adjusted the part of the 
rule regarding civil penalties to reflect that newly enabled 
$100,000 maximum civil penalty. In fact, the Treasury 
even explained in the final rules, published in 1987, that 
the “maximum penalty” provided for in the rule “re-
flect[ed] [the] civil penalties applicable to . . . violations 
after October 1986 under the Anti-Drug Abuse Act of 
1986.” Amendments to Implementing Regulations 
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Under the Bank Secrecy Act, 52 Fed. Reg. at 11440 (em-
phasis added). 

Thus, when Congress amended § 5321(a)(5)(C)-(D) to 
permit the IRS to impose a penalty in excess of $100,000, 
the 1987 regulation was superseded because the regula-
tion -- as merely a regulation parroting a then-operative 
statutory maximum -- could have no effect once a new 
statutory maximum had been set. Cf. Gonzalez v. Oregon, 
546 U.S. 243, 257 (2006) (“[T]he existence of a parroting 
regulation” that “merely . . . paraphrase[s] the statutory 
language” “does not change the fact that the question 
here is not the meaning of the regulation but the meaning 
of the statute.”). True, the regulation does not expressly 
state that it would have no effect in the event Congress 
set a new statutory maximum penalty. But, given the par-
roting nature of the rule, the regulation’s silence on that 
score cannot fairly be read to reflect an intent by the 
Treasury to establish a $100,000 limit for all time no mat-
ter what new maximum Congress might impose by stat-
ute. Cf. United Dominion Indus., Inc. v. United States, 
532 U.S. 822, 836 (2001) (refusing to construe a tax regu-
lation that listed reporting requirements to exclude a re-
porting item not enumerated when there was “no reason 
[for the agency] to [have] consider[ed]” it “at the time the 
regulation was drawn”). 

Toth nonetheless contends that there are reasons to 
construe the regulation’s text to establish a still-control-
ling ceiling, notwithstanding the context and history just 
described. We are not persuaded. 

Toth first points out that the Treasury did not with-
draw or amend the regulation for twelve years after Con-
gress increased the maximum penalty to exceed the cap 
set forth in the regulation -- a period that included the 
years she failed to report her Swiss UBS account as well 
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as the IRS’s audit of her. But, the Supreme Court ex-
plained when presented with a similar argument regard-
ing a failure by the Treasury to amend a prior regulation 
that the failure “is more likely a reflection of [its] inatten-
tion than any affirmative intention on its part to say any-
thing at all” -- especially in light of the Treasury’s “re-
laxed approach to amending its regulations to track [leg-
islative] changes.” United Dominion Indus., 532 U.S. at 
836; cf. Garrity, 2019 WL 1004584, at *3 (“[The Treasury] 
could not override Congress’s clear directive to raise the 
maximum willful FBAR penalty by declining to act and 
relying on a regulation parroting an obsolete version of 
the statute.”). And, we conclude that, in light of the rea-
sons just recounted that support an understanding of the 
1987 regulation to have merely parroted the then-opera-
tive statutory maximum, this same logic applies equally 
here. 

Toth next argues that the Treasury can be understood 
to have reaffirmed its commitment to the $100,000 ceiling 
based on other regulations that she purports implement 
the amended version of § 5321(a)(5). See 31 C.F.R. 
§ 1010.821. She contends that these regulations, which 
left the regulation imposing the $100,000 maximum in 
place, show the Treasury’s implicit approval of that max-
imum. But, the regulations Toth points to are merely con-
gressionally mandated updates to tables listing statutory 
maximum penalties to account for inflation; they do not 
reflect any policy assessment about the merits of the new 
statutory maximum penalty under § 5321(a)(5). See 28 
U.S.C. § 2461. Moreover, other regulations that are not 
statutorily mandated parrot the language of the new max-
imum civil penalty under § 5321(a)(5)(C)-(D), which indi-
cates that the Treasury does not understand itself to be 
bound by the $100,000 regulatory “limit.” See, e.g., Fi-
nancial Crimes Enforcement Network; Amendment to 
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the Bank Secrecy Act Regulations—Reports of Foreign 
Financial Accounts, 75 Fed. Reg. 8844, 8854 (proposed 
Feb. 26, 2010) (codified at 31 C.F.R. § 1010). 

Finally, Toth relies on two interpretive rules that she 
contends are applicable: (1) the rule of lenity, which is a 
“longstanding principle” of statutory construction that 
“demand[s] resolution of ambiguities in criminal statutes 
in favor of the defendant,” Hughey v. United States, 495 
U.S. 411, 422 (1990); and (2) the canon that “[i]f the words 
[of a tax statute] are doubtful, the doubt must be resolved 
against the government and in favor of the taxpayer,” 
United States v. Merriam, 263 U.S. 179, 188 (1923). But, 
even if we were to assume (contrary to the government’s 
position) that these canons apply to a regulation imple-
menting § 5321 -- which is itself neither a criminal meas-
ure nor one that imposes a tax -- the only question that 
Toth raises concerns whether a regulation that was ex-
pressly identified as “reflect[ing]” the terms of statute 
prior to its amendment is operative even when it would no 
longer “reflect[]” the statute’s terms after the amend-
ment. Amendments to Implementing Regulations Un-
der the Bank Secrecy Act, 52 Fed. Reg. at 11440. We are 
not aware of any authority, though, that suggests that the 
rule of lenity or the tax canon may be used to resolve a 
question of such supersession, especially as she has failed 
to show that (given the history we have recounted that 
underlies the regulation’s promulgation) there is the kind 
of ambiguity as to that question that triggers such canons, 
see, e.g., United States v. Anzalone, 766 F.2d 676, 681 (1st 
Cir. 1985) (finding an ambiguity created by a regulation, 
the validity of which neither party questioned, that 
adopted a narrower construction of a statutory provision 
than the text of that provision itself would support); see 
also Kahn, 5 F.4th at 177 (finding that the rule of lenity 
does not apply to a penalty under § 5321(a)(5)); United 
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States v. Bittner, 19 F.4th 734, 748 (5th Cir. 2021) (finding 
that neither the rule of lenity nor the tax canon applies to 
a penalty under § 5321(a)(5)). We thus reject Toth’s con-
tention that the Treasury regulation bars the IRS from 
imposing a penalty that exceeds $100,000 for her willful 
failure to file an FBAR in 2007.10 

B. 

We turn, then, to Toth’s two federal constitutional 
grounds for overturning the grant of summary judgment 
against her, each of which take aim solely at the amount 
of the penalty. Reviewing de novo, Rideout, 838 F.3d at 
71, we find neither ground for so ruling persuasive. 

1. 

Toth first contends that the more than $2 million pen-
alty that she faces for willfully failing to file an FBAR for 
the 2007 calendar year violates the Excessive Fines 
Clause of the Eighth Amendment to the U.S. Constitu-
tion. See U.S. Const. amend. VIII (“Excessive bail shall 
not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted.” (emphasis added)). 
Only monetary penalties that function as “punishment for 
some offense” are encompassed by the Clause. United 
States v. Bajakajian, 524 U.S. 321, 327-28 (1998) (quoting 
Browning–Ferris Industries of Vt., Inc. v. Kelco Dis-
posal, Inc., 492 U.S. 257, 265 (1989)). Therefore, the 

 
10 We also note that to the extent Toth argues that the disagree-

ment among federal courts as to whether the 1987 regulation is still 
operative creates an ambiguity that the rule of lenity can resolve, 
such an argument also fails. See Reno v. Koray, 515 U.S. 50, 64–65 
(1995) (“A statute is not ‘ambiguous’ for purposes of lenity merely 
because there is a division of judicial authority over its proper con-
struction.” (internal quotation marks omitted)). 
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penalty at issue here must qualify, at least in part, as 
“punishment” even to implicate the Excessive Fines 
Clause. 

The Supreme Court explained in Austin v. United 
States, 509 U.S. 602 (1993), that there is no per se rule 
that the Excessive Fines Clause only applies to criminal 
proceedings. Id. at 607. What matters is whether that 
penalty, even if only a civil one, “is punishment.” Id. at 
610. The Court has also explained that “a civil sanction 
that cannot fairly be said solely to serve a remedial pur-
pose, but rather can only be explained as also serving ei-
ther retributive or deterrent purposes, is punishment.” 
Id. (quoting United States v. Halper, 490 U.S. 435, 448 
(1989)). 

The Court then applied that logic in Austin to hold 
that an in rem civil forfeiture under 21 U.S.C. § 881(a)(4) 
and (a)(7),11 imposed following the successful prosecution 
of the owner of the property in question for violating state 
drug laws, was “punishment” and thus subject to the lim-
itation imposed by the Eighth Amendment’s Excessive 
Fines Clause. Id. at 606, 620. In reaching that conclusion, 
the Court emphasized that the civil forfeiture at issue 
could only be imposed following the conviction of a drug-
trafficking crime, id. at 619-20, and relied on legislative 
history that suggested that Congress enacted the forfei-
ture provision because “traditional criminal sanctions of 

 
11 Section 881(a)(1) and (a)(7) provide that “[t]he following shall 

be subject to forfeiture to the United States and no property right 
shall exist in them,” including “controlled substances which have 
been manufactured, distributed, dispensed, or acquired” and “real 
property . . . , which is used, or intended to be used, in any manner or 
part, to commit, or to facilitate the commission of, a violation of this 
subchapter punishable by more than one year’s imprisonment.” 21 
U.S.C. § 881(a)(1), (a)(7). 
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fine and imprisonment [were] inadequate to deter or pun-
ish the enormously profitable trade in dangerous drugs,” 
id. at 620, rather than to redress “any damages sustained 
by society or to the cost of enforcing the law,” id. at 621. 

The Court applied that same logic in a subsequent 
case, United States v. Bajakajian, 524 U.S. 321 (1998), to 
find that a civil forfeiture under a different statutory 
scheme, 18 U.S.C. § 982(a)(1),12 also was a “fine” under 
the Eighth Amendment. Bajakajian, 524 U.S. at 328. As 
the Court explained in Bajakajian, the in personam for-
feiture was “imposed at the culmination of a criminal pro-
ceeding,” id. at 328, in part, for, what the government in 
that case conceded, was the punitive purpose of deter-
rence, id. at 329 & n.4.13 

But, unlike the civil forfeitures held to constitute 
“punishment” in both Austin and Bajakajian, this civil 
penalty is not tied to any criminal sanction. Rather, it was 
imposed following an administrative tax audit in which 

 
12 At the time Bajakajian was decided, § 982(a)(1) provided that 

“the court, in imposing sentence on a person convicted of an offense 
in violation of [31 U.S.C. § 5316, which required any individual who 
transports more than $10,000 out of the United States to report it or 
face criminal penalties,] shall order that the person forfeit to the 
United States any property, real or personal, involved in such of-
fense, or any property traceable to such property.” 18 U.S.C. 
§ 982(a)(1) (1998). 

13 The government also asserted that it had “an overriding sov-
ereign interest in controlling what property leaves and enters the 
country” and that seizure of money secretly transported out of the 
country in violation of 31 U.S.C. § 5316 would compensate the gov-
ernment for that informational loss. Id. But, given the government’s 
concession that the forfeiture was at least in part punitive, the Court 
found the deterrent nature of the penalty “sufficient to bring the for-
feiture within the purview of the Excessive Fines Clause.” Id. at 329 
n.4. 
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the IRS determined that Toth had failed to report a for-
eign bank account. Nor has the government conceded any 
punitive purpose. 

Moreover, we conclude that, even if those points of 
distinction are not themselves dipositive, the civil penalty 
here is like the civil forfeitures in One Lot Emerald Cut 
Stones and One Ring v. United States, 409 U.S. 232 
(1972), Stockwell v. United States, 80 U.S. 531 (1871), and 
the other early customs laws that Bajakajian itself rec-
ognized did not constitute punishment for purposes of the 
Excessive Fines Clause, 524 U.S. at 342-43 (explaining 
that the “early monetary forfeitures,” such as the ones 
discussed Stockwell and One Lot Emerald Cut Stones, 
“were considered not as punishment for an offense, but 
rather as serving the remedial purpose of reimbursing 
the [g]overnment for the losses accruing from the evasion 
of customs duties”). And, too, it is like the civil tax penal-
ties found not to be punishment for Double Jeopardy pur-
poses in Helvering v. Mitchell, 303 U.S. 391, 398 (1938), 
and Excessive Fines purposes in McNichols v. C.I.R., 13 
F.3d 432, 434-435 (1st Cir. 1993) (quoting Helvering, 303 
U.S. at 401); see also Thomas v. C.I.R., 62 F.3d 97, 98 (4th 
Cir. 1995) (“[T]he Excessive Fines Clause is not impli-
cated, since the addition to [the] tax[es] [owed] is not a 
punitive measure.”); United States v. Alt, 83 F.3d 779, 
784 (6th Cir. 1996) (same); Tyler v. Hennepin Cty., 26 
F.4th 789, 794 (8th Cir. 2022); Little v. C.I.R., 106 F.3d 
1445, 1455 (9th Cir. 1997) (same); Kitt v. United States, 
277 F.3d 1330, 1337 (Fed. Cir. 2002) (same); cf. United 
States v. Dunkel, 182 F.3d 923 (7th Cir. 1999) (un-
published table decision).14 

 
14 Toth argues in her reply brief that we should not rely on Dou-

ble Jeopardy cases in analyzing whether § 5321(a)(5) is “remedial” 
because Toth suggests that some statutes may be considered 
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We make that assessment because -- unlike the forfei-
ture at issue in Bajakajian, which was ordered notwith-
standing that there “was no fraud on the United States, 
and [the subject of the forfeiture] caused no loss to the 
public fisc,” id. at 329, 339 -- here there was such a fraud 
and loss. Indeed, Congress authorized the imposition of a 
penalty of this size for willfully failing to comply with the 
Act’s reporting requirements to address the fact that “[i]t 
has been estimated that hundreds of millions in tax reve-
nues [were] lost” due to the secret use of foreign financial 
accounts -- which Congress characterized as the “largest 
single tax loophole permitted by American law,” H.R. 
Rep. No. 91-975, at 4397-98 (1970), and that it was very 
difficult for law enforcement to police the use of these ac-
counts, causing costly investigations to stretch on for 
years, id. at 4397.15 Cf. Bajakajian, 524 U.S. at 343 

 
“remedial” for Double Jeopardy purposes yet remain subject to the 
Excessive Fines Clause. But, she has not shown that the two Double 
Jeopardy cases on which we rely here -- One Emerald Lot Cut 
Stones and Helvering -- involved statutes that, though remedial for 
the former purpose, are not for the latter. See Zannino, 895 F.2d at 
17 (“It is not enough merely to mention a possible argument in the 
most skeletal way, leaving the court to do counsel’s work, create the 
ossature for the argument, and put flesh on its bones.”); see also Vil-
loldo v. Castro Ruz, 821 F.3d 196, 206 n.5 (1st Cir. 2016) (noting that 
new arguments cannot be made for the first time in reply briefs). We 
note, too, that Bajakajian, in finding the statute there at issue was 
not “solely” remedial for Excessive Fines purposes, distinguished it 
from the statute at issue in One Emerald Lot Cut Stones. See Ba-
jakajian, 524 U.S. at 342-43. 

15 Similarly, the Senate Report discussing the 2004 amendments 
to § 5321(a)(5) explains that the impetus for those amendments was 
that “the number of individuals involved in using offshore bank ac-
counts to engage in abusive tax scams ha[d] grown significantly in 
recent years” -- underscoring the concern that the secret use of for-
eign accounts enables individuals to evade taxes. S. Rep. 108-192, at 
108 (2003). 
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(explaining that the monetary penalty at issue in One Lot 
Emerald Cut Stones was remedial in part because the 
penalty was proportioned on the value of the non-re-
ported goods); One Lot Emerald Cut Stones, 409 U.S. at 
237 (holding that the forfeiture of goods for a failure to 
pay import duties on them is a “reasonable form of liqui-
dated damages,” as the more expensive the illegally im-
ported good, the more the government has likely missed 
out on revenue); Stockwell, 80 U.S. at 533, 546-47 (finding 
that a statutory scheme that permitted the government 
to impose on an individual who deals in illegally imported 
goods a penalty equal to double the value of those goods 
was “remedial” because “[t]he act of abstracting goods il-
legally imported, receiving, concealing, or buying them, 
interposes difficulties in the way of a government seizure, 
and impairs, therefore, the value of the government 
right” such that “[i]t is . . . hardly accurate to say that the 
only loss the government can sustain from concealing the 
goods liable to seizure is their single value”).16 

Of course, the government does have means for re-
couping tax losses from undisclosed foreign assets other 
than imposing a penalty for a failure to comply with a re-
porting requirement about the existence of those assets. 
But, the fact that Congress may tax a foreign account 
once it learns of it does not prevent a penalty assessed 
under § 5321(a)(5) from being remedial. In that regard, 
Helvering and McNichols make clear that a tax penalty 

 
16 For that reason, too, Toth’s argument that the civil penalty as-

sessed against her is a “fine” because, like in Austin, the penalty 
could be subject to “dramatic variations in the value” fails, Austin, 
509 U.S. at 621. Like in One Lot Emerald Cut Stone, the tax loss to 
the government is likely to increase the higher the value in the ac-
count, see 409 U.S. at 237. Thus, the fact that the penalty under 
§ 5321(a)(5)(C)(i) is keyed to the amount in the bank account at the 
time of the violation fails in and of itself to make it a “punishment.” 
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for failing to file taxes can exceed the amount owed in 
taxes without thereby constituting punishment. See 
Helvering, 303 U.S. at 401 (finding that the government 
could require an individual who had failed to pay his taxes 
to both pay the amount owed in taxes that had not been 
paid as well as impose a 50 percent penalty for willfully 
failing to pay those taxes); McNichols, 13 F.3d at 434-36 
(same); see also Landa v. United States, 153 Fed. Cl. 585, 
599 (2021) (“Though the FBAR penalty is not an internal-
revenue tax, the Court finds instructive cases involving 
tax penalties that address, as does the FBAR penalty, be-
havior related to financial accounts.”). And, as Congress 
explained, governmental investigations into funds hidden 
abroad “are often delayed or totally frustrated,” in part 
due to the “time consuming and ofttimes fruitless [nature 
of] foreign legal process.” H.R. Rep. No. 91-975, at 4397 
(1970). We add only that the frustration of governmental 
efforts to recoup what is owed from a foreign account is 
likely to be especially effective in the circumstance in 
which this penalty may be imposed -- namely, when the 
holder of the undisclosed foreign account is willfully seek-
ing to hide it.17 

Nor are we persuaded by Toth’s argument that the 
fact that § 5321(a)(5) provides for different maximum pen-
alties depending on the willfulness of the violation neces-
sarily reveals that a deterrent or retributive purpose un-
derlies the provision that authorizes the maximum pen-
alty to be imposed. Compare 31 U.S.C. § 5321(a)(5)(C)-

 
17 Notably, 31 U.S.C. § 5322(a) and (b), which makes it a criminal 

offense to willfully commit the same reporting offense under the Act, 
uses the word “fine” to describe the monetary penalty that could be 
imposed if an individual is convicted under it, see One Lot Emerald 
Cut Stones, 409 U.S. at 236, while there is no such reference to a 
“fine” in the civil analog that is at issue. 
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(D) (permitting the imposition of a civil penalty not to ex-
ceed $100,000 or the value of the bank account at the time 
of the violation, whichever is greater, for willful viola-
tions), with id. § 5321(a)(5)(B)(i) (permitting the imposi-
tion of a civil penalty not to exceed $10,000 for non-willful 
violations). The “culpability of the owner” in the forfeiture 
scheme at issue in Austin did support the determination 
that it was a “fine” for Eighth Amendment purposes. 509 
U.S. at 621-22. But, the petitioner’s underlying failure to 
report income or pay taxes in McNichols was concededly 
willful, and there is no suggestion in our opinion that this 
fact was sufficient to make it a “fine” under the Excessive 
Fines Clause. 13 F.3d at 433-35; see also Helvering, 303 
U.S. at 399-404 (concluding that a similar focus on culpa-
bility in a provision of the Tax Code that permitted the 
imposition of a 50 percent addition to a tax assessment if 
the tax evasion was found to be willful was not found by 
the Supreme Court to render an otherwise remedial pen-
alty punitive). Toth develops no argument as to why we 
should depart from McNichols on this score. 

We also do not see why the existence of a lower pen-
alty for the same violation when it is not committed will-
fully in and of itself makes the higher penalty “punish-
ment.” After all, Congress could choose to permit the gov-
ernment to only recover a portion of its losses or investi-
gatory costs and the scheme would be no less remedial. 
Moreover, the tax scheme at issue in McNichols provided 
for a lower 5 percent penalty for a negligent or inten-
tional, non-fraudulent failure to pay certain taxes, and the 
gradient nature of that scheme did not prevent this circuit 
from concluding that the 50 percent penalty for tax fraud 
was remedial in nature. See McNichols, 13 F.3d at 433-35 
(discussing the penalty assessed against McNichols for 
tax fraud); 26 C.F.R. § 301.6653-1 (providing for a 5 
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percent penalty for underpayment due to negligence or 
intentional disregard, without intent to defraud). 

Thus, for all these reasons, we conclude that a civil 
penalty imposed under § 5321(a)(5)(C)-(D) is not a “fine” 
and as such the Excessive Fines Clause of the Eighth 
Amendment does not apply to it. 

 

2. 

Toth bases her final federal constitutional ground for 
contending that the grant of summary judgment against 
her must be reversed due to the amount of the penalty on 
the Due Process Clause of the Fifth Amendment. But, in 
support of this contention, Toth cites in her opening brief 
only to BMW of North America, Inc. v. Gore, 517 U.S. 
559 (1996), which is a case that involves a punitive penalty 
imposed by a jury. That choice of argument presents a 
problem for Toth because in Sony BMG Music Enter-
tainment v. Tenenbaum, 719 F.3d 67 (1st Cir. 2013), we 
held that BMW does not apply to cases like this one that 
involve a penalty set by statute. Id. at 70-71. Moreover, 
even though the government contends in its brief to us 
that the Sony standard and not the BMW standard ap-
plies, Toth in her reply brief does not attempt to show that 
her Fifth Amendment rights were violated under the 
Sony framework. Rather, she contends only that Sony is 
distinguishable, such that BMW applies here, because a 
penalty imposed pursuant to § 5321 presents a “peculiar[] 
. . . circumstance” given that “the FBAR penalty statute 
conflicts with the applicable Treasury regulation concern-
ing the amount of the FBAR penalty.” 

New arguments, however, may not be made in reply 
briefs. See Villoldo, 821 F.3d at 206 n.5. In addition, for 
reasons that we have explained, the statute does not 
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conflict with the regulation. We thus conclude that Toth 
has waived any argument as to whether the penalty that 
the IRS assessed against her violates the Due Process 
Clause of the Fifth Amendment. See Zannino, 895 F.2d 
at 17. 

 

V. 

For these reasons, we affirm the judgment of the Dis-
trict Court.
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APPENDIX B 

 

UNITED STATES COURT OF APPEALS 

FOR THE FIRST CIRCUIT 

 

No. 21-1009 

UNITED STATES OF AMERICA, APPELLEE, 

 

v. 

 

MONICA TOTH, DEFENDANT, APPELLANT. 

 

ERRATA SHEET 

 

 The opinion of this Court, issued on April 29, 2022, 
is amended as follows: 

On page 3, note 1, change “prior the IRS audit” to 
“prior to the IRS audit” 

On page 21, line 13, change “in” to “an” 

On page 35, note 14, change “One Emerald Lot Cut 
Stones” to “One Lot Emerald Cut Stones” 

One page 37, note 16, change “Stone” to “Stones” 
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APPENDIX C 

 

UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 15-cv-13367-ADB 

 

UNITED STATES OF AMERICA, PLAINTIFF, 

 

v. 

 

MONICA TOTH, DEFENDANT. 

 

MEMORANDUM AND ORDER ON MOTION FOR 
SUMMARY JUDGMENT 

BURROUGHS, D.J. 

The United States of America filed this case to collect 
a civil penalty assessed against Defendant Monica Toth 
(“Defendant”) for her failure to timely report her finan-
cial interest in, and/or her signatory or other authority 
over, a bank account in her name at UBS AG (“UBS”) in 
Zurich, Switzerland (the “Account”) for the 2007 calendar 
year, in violation of 31 U.S.C. § 5314 and 31 C.F.R. 
§ 1010.350. [ECF No. 1]. Currently before the Court is 
the Government’s motion for summary judgment. [ECF 
No. 164]. For the reasons set forth below, the Govern-
ment’s motion, [ECF No. 164], is GRANTED. 
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I. BACKGROUND 

A. Factual Background 

Except as otherwise noted, the following facts are 
not in dispute.  

Defendant has been a citizen of the United States 
since 1988 or 1989. [ECF No. 165 ¶ 1 (“PSOF”)]. Defend-
ant currently resides in the United States and resided 
here during the 2007 calendar year. [Id.]. In 1999, while 
in Argentina, Defendant signed paperwork to open the 
Account in her name with UBS in Switzerland. [Id. ¶ 2; 
ECF No. 168 at 1–2 (“DSOF”)]. Defendant’s father and 
her brother advised her not to tell anyone about the Ac-
count. [PSOF ¶ 3]. The Government states that in 2001, it 
entered into a Qualified Intermediary Agreement 
(“QIA”) with UBS that required UBS account holders to 
(1) disclose their identities to U.S. authorities by complet-
ing a W-9 form, or (2) sell their U.S. securities. [Id. ¶ 4]. 
Defendant disputes this fact.1 [DSOF at 3]. Defendant did 
not complete a W-9 form. [PSOF ¶ 5; DSOF at 3–4]. In 

 
1 Defendant disputes this on the basis that the QIA is not in evi-

dence. [DSOF at 3]. The Government asks this Court to take judicial 
notice of a Deferred Prosecution Agreement (“DPA”) that it entered 
into with UBS, which makes reference to the QIA. [ECF No. 171-1 
at 5 n.1 (citing United States v. UBS AG, No. 09-cr-60033, ECF No. 
20 at 34, ¶ 2 (S.D. Fl. Feb. 18, 2009))]. While “[i]t is well-accepted that 
federal courts may take judicial notice of proceedings in other courts 
if those proceedings have relevance to the matters at hand,” Kow-
alski v. Gagne, 914 F.2d 299, 305 (1st Cir. 1990), the Court may only 
take notice that the DPA was filed but it cannot accept as fact matters 
asserted within the DPA. See Barnstable Cty. v. 3M Co., No. 17-cv-
40002, 2017 U.S. Dist. LEXIS 207414, at *11 (D. Mass. Dec. 18, 2017) 
(“Generally, court filings are recognized not for the truth of the mat-
ters asserted within them, but instead only to establish the fact that 
related litigation has been initiated or to establish that the fact that 
documents have been filed in that related case.”). 
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2004, after UBS notified Defendant that it would no 
longer send her monthly transfer of $15,000.00 from the 
Account to her bank account in the United States without 
listing the ordering party, Defendant told UBS that she 
no longer wanted to make these transfers. [PSOF ¶ 6; 
DSOF at 4]. From 2006–2008, relatives in South America 
transferred money to Defendant’s U.S. bank account and 
Defendant then reimbursed them by transferring funds 
to them from the Account. [Id. ¶¶ 7–8; DSOF at 4–5]. 

As discussed in previous Orders, the following four 
facts have already been established for the purposes of 
this litigation:  

1. Defendant had legal control over, and the 
legal authority to direct the disposition of 
the funds in, the Account (and any sub-ac-
counts), by investing the funds, withdraw-
ing the funds, and/or transferring the funds 
to third-parties, between the date the Ac-
count was opened and at least December 
31, 2008. 

2. For the purposes of calculating the amount 
of a penalty, the Account (and any sub-ac-
counts) contained $4,347,407.00 as of the 
penalty-calculation date. 

3. Defendant had a legal obligation to timely 
file a Financial Bank Account Report 
(“FBAR”) regarding the Account in each 
calendar year that the Account was open, 
including with regard to calendar year 
2007. 
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4. Defendant willfully failed to file an FBAR 
regarding the Account with respect to cal-
endar year 2007.2 

[ECF No. 110 at 12]; see [ECF No. 158 at 3; PSOF ¶¶ 18–
21; DSOF at 11–12]. 

In addition to failing to file an FBAR for the 2007 cal-
endar year, when Defendant prepared and signed her 
2007 federal income tax return, she failed to mark “yes” 
or “no” in response to Question 7a on the return, which 
asked whether she had an interest in or signature or other 
authority over a foreign financial account. [PSOF ¶¶ 12–
13]. In a letter dated May 3, 2012, the Internal Revenue 
Service (“IRS”) informed Defendant that it was propos-
ing to assess a penalty against her for willful failure to file 
an FBAR for the 2007 calendar year. [Id. ¶ 22]. The letter 
explained that the penalty amount could not exceed the 
greater of $100,000 or fifty percent of the balance on the 
account. [Id. ¶ 23]. The letter included a “write-up” with 
further explanation for the proposed penalty, including 
Defendant’s failure to disclose the Account on her tax re-
turns for 2005–2009, failure to disclose the Account on 
amended returns for 2007–2009, and delinquent FBARs 
for 2005–2009. [Id. ¶ 24]. 

Defendant states that she disclosed the Account with 
her amended returns for 2007–2009, [DSOF at 13], while 
the Government maintains that Defendant did not 
properly disclose the Account on the amended returns, 
[ECF No. 171-1 at 12, 13]. On September 19, 2013, a 

 
2 Whether a person has willfully failed to comply with a tax re-

porting requirement is a question of fact. United States v. Williams, 
489 F. App’x 655, 658 (4th Cir. 2012) (citing Rykoff v. United States, 
40 F.3d 305, 307 (9th Cir. 1994)); see also Cruz v. Bos. Litig. Sol., No. 
13-11127, 2016 U.S. Dist. LEXIS 187470, at *24 (D. Mass. May 24, 
2016) (“Generally, willfulness is a question of fact for the jury.”). 
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penalty of $2,173,703.00 was assessed against Defendant 
for willful failure to timely file an FBAR for the 2007 cal-
endar year. [PSOF ¶ 25]. The total amount the Govern-
ment now seeks, including late fees and interest, is 
$3,138,097.48. [Id. ¶ 26; ECF No. 166 (declaration of 
Thomas P. Cole with supporting documentation on the 
penalty, late fees, and interest)].3  

B.  Procedural Background 

The Court provided a detailed discussion of the proce-
dural history of this matter in its Order denying Defend-
ant’s motion to vacate sanctions. [ECF No. 158]. In short, 
throughout the two years during which Defendant repre-
sented herself pro se, Defendant repeatedly missed dead-
lines, refused to comply with discovery rules, and failed to 
observe this Court’s explicit orders regarding her discov-
ery obligations. See, e.g., [ECF Nos. 61, 62, 63, 75, 80, 81, 
81-1, 82, 83, 84, 86, 92, 93, 93-2, 96, 97, 99, 102, 106, 109]. 
In response to Defendant’s persistent violations, the Gov-
ernment filed a motion seeking sanctions against Defend-
ant, which it later amended following further discovery 
lapses by Defendant. [ECF Nos. 83, 86, 93]. The Defend-
ant did not oppose the Government’s motion for sanctions 
or show sufficient cause as to why its motion should be 
denied. [ECF Nos. 97, 99, 102, 106, 109]. The Court 
granted the Government’s motion on October 15, 2018 
and imposed sanctions. [ECF No. 110]. The sanctions the 
Court imposed on Defendant included accepting as fact 
the four statements outlined above. See [id. at 12]. 

 
3 The Court omits reference to Defendant’s statement of addi-

tional facts, which provides facts in support of Defendant’s contention 
that her failure to file a timely FBAR for the 2007 calendar year was 
not willful, [DSOF at 16–33], because, as the Court has already indi-
cated here and in previous orders, Defendant’s willfulness is now es-
tablished as fact. See [ECF Nos. 110, 158]. 
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On March 15, 2019, Defendant filed a motion to vacate 
the Court’s sanctions order, [ECF No. 130], which the 
Court denied, [ECF No. 158]. The Government filed its 
motion for summary judgment on February 21, 2010, 
[ECF No. 164], which Defendant opposed, [ECF No. 
167]. The parties then filed a reply and sur-reply. [ECF 
Nos. 171, 174]. 

II. LEGAL STANDARD 

Summary judgment is appropriate where the moving 
party can show that “there is no genuine dispute as to any 
material fact and the movant is entitled to judgment as a 
matter of law.” Fed. R. Civ. P. 56(a). “[A]n issue is ‘genu-
ine’ if it ‘may reasonably be resolved in favor of either 
party.’” Robinson v. Cook, 863 F. Supp. 2d 49, 60 (D. 
Mass. 2012) (quoting Vineberg v. Bissonnette, 548 F.3d 
50, 56 (1st Cir. 2008)). “A fact is material if its resolution 
might affect the outcome of the case under the controlling 
law.” Cochran v. Quest Software, Inc., 328 F.3d 1, 6 (1st 
Cir. 2003) (citation omitted). Thus, “[a] genuine issue ex-
ists as to such a fact if there is evidence from which a rea-
sonable trier could decide the fact either way.” Id. (cita-
tion omitted). By invoking summary judgment, “the mov-
ing party in effect declares that the evidence is insuffi-
cient to support the nonmoving party’s case.” United 
States v. One Parcel of Real Prop. (Great Harbor Neck, 
New Shoreham, R.I.), 960 F.2d 200, 204 (1st Cir. 1992) 
(citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)). 

“To succeed in showing that there is no genuine dis-
pute of material fact,” the moving party must “‘affirma-
tively produce evidence that negates an essential element 
of the non-moving party’s claim,’ or, using ‘evidentiary 
materials already on file . . . demonstrate that the non-
moving party will be unable to carry its burden of persua-
sion at trial.’” Ocasio-Hernández v. Fortuño-Burset, 777 
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F.3d 1, 4–5 (1st Cir. 2015) (quoting Carmona v. Toledo, 
215 F.3d 124, 132 (1st Cir. 2000)). Conversely, “[t]o defeat 
a properly supported motion for summary judgment, the 
nonmoving party must establish a trial-worthy issue by 
presenting enough competent evidence to enable a find-
ing favorable to the nonmoving party.” ATC Realty, LLC 
v. Town of Kingston, N.H., 303 F.3d 91, 94 (1st Cir. 2002) 
(internal quotation marks and citation omitted). That is, 
the nonmoving party must set forth specific, material 
facts showing that there is a genuine disagreement as to 
some material fact. One Parcel of Real Prop., 960 F.2d at 
204 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
247–48 (1986)). 

In reviewing the record, the Court “must take the ev-
idence in the light most flattering to the party opposing 
summary judgment, indulging all reasonable inferences 
in that party’s favor.” Cochran, 328 F.3d at 6 (citation 
omitted). The First Circuit has noted that this review “is 
favorable to the nonmoving party, but it does not give him 
a free pass to trial.” Hannon v. Beard, 645 F.3d 45, 48 (1st 
Cir. 2011). “The factual conflicts upon which he relies 
must be both genuine and material[,]” Gomez v. Stop & 
Shop Supermarket Co., 670 F.3d 395, 397 (1st Cir. 2012), 
and the Court may discount “conclusory allegations, im-
probable inferences, and unsupported speculation.” 
Cochran, 328 F.3d at 6 (quoting Medina-Munoz v. R.J. 
Reynolds Tobacco Co., 896 F.2d 5, 8 (1st Cir. 1990)). 

III. DISCUSSION 

As an initial matter, the Court notes that in light of its 
Order on sanctions, which found the elements necessary 
to prove the Government’s claim against Defendant, 
there is no dispute of material fact. See [ECF No. 110]. 
Although Defendant disputes aspects of the Govern-
ment’s statement of facts, [ECF No. 158], in light of the 
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Court’s previous Order these disputes are not material 
and therefore do not preclude the entry of summary judg-
ment. See Anderson, 477 U.S. at 247–48 (“By its very 
terms, this standard provides that the mere existence of 
some alleged factual dispute between the parties will not 
defeat an otherwise properly supported motion for sum-
mary judgment; the requirement is that there be no gen-
uine issue of material fact.” (emphasis omitted)). The only 
remaining issue for the Court to resolve is whether the 
penalty assessed is appropriate and consistent with the 
law. 

A.  Statutory Overview 

By statute, citizens of the United States must file a re-
port disclosing any transactions or relations with a for-
eign financial agency. 31 U.S.C. § 5314; 31 C.F.R. 
§ 1010.350. IRS regulations provide that these reports, or 
FBARs, “shall be filed with the [Financial Crimes En-
forcement Network] on or before June 30 of each calen-
dar year with respect to foreign financial accounts ex-
ceeding $10,000 maintained during the previous calendar 
year.” 31 C.F.R. § 1010.306(c). Penalties for violations of 
31 U.S.C. § 5314 and 31 C.F.R. § 1010.350 are outlined in 
31 U.S.C. § 5321(a)(5), which provides for enhanced pen-
alties where a defendant’s violation is “willful.” 31 U.S.C. 
§ 5321(a)(5)(C). Willful violations may be penalized by a 
“maximum penalty” which “shall be increased” above the 
amount provided for non-willful violations “to the greater 
of—(I) $100,000, or (II) 50 percent of the amount deter-
mined under subparagraph (D),” which is “the balance in 
the account at the time of the violation.” Id. 
§ 5321(a)(5)(C)(i), (a)(5)(D)(ii). 
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B. Maximum Penalty Under Section 
5321(a)(5)(C) 

Defendant argues that the penalty assessed, 
$2,173,703.00, plus interest and late fees, is in excess of 
the maximum penalty provided by regulation. [ECF No. 
167 at 2]. The Government contends that the regulation 
Defendant cites has been superseded by amendments to 
the regulation’s implementing statute, and that the 
amended statute—not the superseded regulation—sets 
the maximum penalty. [ECF No. 165 at 19; ECF No. 171 
at 3]. 

“From 1986 to 2004, § 5321 capped penalties for willful 
FBAR violations at $100,000. In 1987, the Treasury De-
partment issued a regulation echoing this statutory lan-
guage.” Norman v. United States, 942 F.3d 1111, 1117 
(Fed. Cir. 2019) (citing 31 C.F.R. § 103.47(g)(2) (1987), re-
numbered as 31 C.F.R. § 1010.820(g) (2010)). “In 2004, 
Congress amended § 5321 to increase the maximum pen-
alty for willful violations to the greater of $100,000 or fifty 
percent of the balance in the account at the time of the 
violation.” Id. (citing 31 U.S.C. § 5321(a)(5)(A)–(D)). The 
Department of the Treasury has not amended or repealed 
the 1987 regulation. See id.; 31 C.F.R. § 1010.820(g). 

The majority of courts to have considered this issue, 
including the Federal Circuit in Norman v. United 
States, have found that the regulation was superseded by 
the amended statute such that the maximum penalty set 
forth in the regulation is no longer valid. See 942 F.3d at 
1118; United States v. Rum, No. 17-cv-00826, 2019 U.S. 
Dist. LEXIS 180339, at *4–5 (M.D. Fla. Sept. 26, 2019); 
United States v. Kahn, No. 17-cv-07258, 2019 U.S. Dist. 
LEXIS 230491, at *20 (E.D.N.Y. Sept. 23, 2019); United 
States v. Cohen, No. 17-cv-01652, 2019 U.S. Dist. LEXIS 
166253, at *11 (C.D. Cal. Aug. 6, 2019); United States v. 
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Schoenfeld, 396 F. Supp. 3d 1064, 1074 (M.D. Fla. 2019); 
United States v. Garrity, No. 15-cv-00243, 2019 U.S. Dist. 
LEXIS 32404, at *4 (D. Conn. Feb. 28, 2019); Kimble v. 
United States, 141 Fed. Cl. 373, 388 (2018); United States 
v. Horowitz, 361 F. Supp. 3d 511, 515–16 (D. Md. 2019); 
United States v. Park, 389 F. Supp. 3d 561, 571–74 (N.D. 
Ill. 2019). Only two courts have found otherwise. United 
States v. Wadhan, 325 F. Supp. 3d 1136 (D. Colo. 2018); 
United States v. Colliot, No. 16-cv-01281, 2018 U.S. Dist. 
LEXIS 83159 (W.D. Tex. May 16, 2018). But see Cohen, 
2019 U.S. Dist. LEXIS 166253, at *11 (“However, every 
single district court since Wadha[n] and Colliot (and a 
majority of the district courts to have considered the is-
sue) have concluded that the statute and the regulation 
conflict with each other, the statute controls, and the IRS 
is not bound by the $100,000 limit in the regulation.” (em-
phasis omitted)). 

Like many other district courts, this Court is per-
suaded that the regulation’s maximum penalty provision 
is no longer valid. “[R]egulations, in order to be valid, 
must be consistent with the statute under which they are 
promulgated.” United States v. Larionoff, 431 U.S. 864, 
873 (1977); Norman, 942 F.3d at 1118 (“It is well-settled 
that subsequently enacted or amended statutes super-
sede prior inconsistent regulations.”). The 2004 amend-
ment to § 5321(a)(5)(C) updates the maximum penalty 
provision to require that “the maximum penalty . . . shall 
be increased . . . .” 31 U.S.C. § 5321(a)(5)(C). As the Nor-
man court acknowledged, “[t]he use of the word ‘shall’ 
means what follows is mandatory, not discretionary.” 
Norman, 942 F.3d at 1117. This mandatory language 
makes clear Congress’ intent to increase the maximum 
penalty, which rendered invalid the lower maximum pen-
alty in the regulation. See id.; United States v. Ba-
jakajian, 524 U.S. 321, 336 (1998) (stating that 
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“judgments about the appropriate punishment for an of-
fense belong in the first instance to the legislature”). 

Defendant further argues that, under principles of ad-
ministrative law, the statute leaves a gap that the agency 
was required to fill through further regulation. [ECF No. 
167 at 5]. Defendant states that this “gap” allows the De-
partment of the Treasury the discretion to create a maxi-
mum penalty by regulation as long as the maximum set 
out in the regulation does not exceed the maximum set 
out in the statute. [Id.]. As the Court has already noted, 
however, the statute supersedes the regulation and pro-
vides mandatory language (“shall”) that does not leave 
room for agency discretion. See 31 U.S.C. § 5321(a)(5)(C). 
Thus, the regulation’s maximum penalty provision, which 
conflicts with the amended statute, is invalid, and is not 
due Chevron deference as Defendant contends. “Because 
the statute is unambiguous” in requiring an increase in 
the maximum penalty, the Court “must give effect to the 
unambiguously expressed intent of Congress.” Norman, 
942 F.3d at 1118 (quoting Chevron, U.S.A., Inc. v. Nat’l 
Res. Def. Council, Inc., 467 U.S. 837, 842–43 (1984)); see 
Chevron, 467 U.S. at 842–43 (“When a court reviews an 
agency’s construction of the statute which it administers, 
it is confronted with two questions. First, always, is the 
question whether Congress has directly spoken to the 
precise question at issue. If the intent of Congress is 
clear, that is the end of the matter; for the court, as well 
as the agency, must give effect to the unambiguously ex-
pressed intent of Congress.”). 

C.  Willfulness 

The Court has addressed Defendant’s contention 
about the Court’s willfulness finding in both its Order on 
sanctions, [ECF No. 110], and its Order on the motion to 
vacate sanctions, [ECF No. 158]. Defendant now 
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attempts to relitigate this issue despite the Court’s de-
tailed analysis in its previous Orders. The Court will 
nonetheless briefly address Defendant’s contentions be-
low. 

1.  Willfulness Standard 

In the context of § 5321(a)(5)(C) and FBAR reporting 
requirements, courts have noted that “‘[w]illfulness may 
be proven through inference from conduct meant to con-
ceal or mislead sources of income or other financial infor-
mation,’ and it ‘can be inferred from a conscious effort to 
avoid learning about reporting requirements.’” United 
States v. Williams, 489 F. App’x 655, 658 (4th Cir. 2012) 
(quoting United States v. Sturman, 951 F.2d 1466, 1476 
(6th Cir. 1991)).4 Willfulness applies to conduct that is 
reckless or willfully blind. Safeco Ins. Co. of Am. v. Burr, 
551 U.S. 47, 57 (2007) (“[W]here willfulness is a statutory 
condition of civil liability, we have generally taken it to 
cover not only knowing violations of a standard, but reck-
less ones as well . . . .”); see also Norman, 942 F.3d at 1115 
(“[W]e hold . . . that willfulness in the context of 
§ 5321(a)(5)(C) includes recklessness.”); Bedrosian v. 
United States et al., 912 F.3d 144, 152 (3d Cir. 2018) (hold-
ing that for the purposes of civil FBAR penalties, willful-
ness incorporates recklessness); Williams, 489 F. App’x 

 
4 As the Court noted in its Order on the motion to vacate sanc-

tions, [ECF No. 158], the First Circuit has not yet considered willful-
ness in the context of 31 U.S.C. § 5321(a)(5)(C) penalties. In the con-
text of other tax reporting violations that require a finding of willful 
conduct, however, the First Circuit has held that a finding of willful-
ness can apply to conduct that is reckless or willfully blind. Thomsen 
v. United States, 887 F.2d 12, 17 (1st Cir. 1989) (“In the civil context, 
‘willful conduct denotes intentional, knowing and voluntary acts. It 
may also indicate a reckless disregard for obvious or known risks.’” 
(quoting Monday v. United States, 421 F.2d 1210, 1215 (7th Cir. 
1970))). 
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at 658 (“Similarly, ‘willful blindness’ may be inferred 
where ‘a defendant was subjectively aware of a high prob-
ability of the existence of a tax liability, and purposefully 
avoided learning the facts point[ing] to such liability.’” 
(quoting United States v. Poole, 640 F.3d 114, 122 (4th 
Cir. 2011))). 

Defendant, citing to criminal cases which apply a dif-
ferent willfulness standard, claims that this Court incor-
rectly applied the willfulness standard in its Order on the 
motion to vacate sanctions. [ECF No. 167 at 15–18]. Given 
that this is a civil matter, however, the Court applied the 
correct standard. See Norman, 942 F.3d at 1115.  

2.  No Factual Dispute Exists 

Defendant next argues that, because there is a factual 
dispute as to her willfulness, summary judgment is not 
appropriate. [ECF No. 167 at 18–20]. First, the Court’s 
Order on sanctions established as fact that “Defendant 
willfully failed to file an FBAR regarding the Account 
with respect to calendar year 2007.” [ECF No. 110 at 12]. 
Defendant acknowledged as much in her response to the 
Government’s statement of facts. [DSOF at 12 (not dis-
puting this fact)].  

As the Court noted in its Order on the motion to va-
cate sanctions, even in the absence of the sanction as to 
this fact, Defendant’s willfulness in failing to file a 2007 
FBAR “can be inferred from [her] conscious effort to 
avoid learning about reporting requirements.” Williams, 
489 F. App’x at 658 (quoting Sturman, 951 F.2d at 1476). 
She took deliberate steps to maintain the secrecy of the 
Account, in spite of opportunities for disclosure, which ev-
idences willful “conduct meant to conceal or mislead 
sources of income.” Id. In addition, Defendant had access 
to bank records and statements for the Account, but did 
not question why UBS was not deducting funds from the 
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Account to pay U.S. taxes, evidencing a reckless disre-
gard for the risks of not investigating her tax obligations 
with respect to the Account. See Thomsen, 887 F.2d at 17 
(“In the civil context, ‘willful conduct . . . may also indicate 
a reckless disregard for obvious or known risks.’”). The 
Court therefore found that the Government had provided 
more than sufficient evidence to establish that Defendant 
was willfully blind or reckless in her decision not to inves-
tigate her U.S. tax obligations for the Account or to report 
the Account to the IRS. See id.; Williams, 489 F. App’x 
at 658. 

This fact is established and has support in the record.5 
Defendant’s contention that this fact is disputed is there-
fore unavailing. 

D.  Amount of Penalty 

Defendant argues that the Court should apply the rule 
of lenity to reduce the penalty, that the Eighth Amend-
ment prohibits the imposition of the penalty as excessive, 
and that the penalty is excessive in violation of the Due 
Process Clause. [ECF No. 167 at 6, 8, 13; ECF No. 174 at 
1, 3]. The Government contends that each of these argu-
ments is meritless. [ECF No. 165 at 14; ECF No. 171 at 
5, 11].  

1.  Lenity Does Not Apply 

Defendant claims that the rule of lenity applies be-
cause there is ambiguity in the law around the maximum 
penalty for failure to file an FBAR and that, as a result, 
the lower maximum penalty, provided in the regulation, 
should apply. [ECF No. 167 at 6–8; ECF No. 174 at 1–3]. 
The Government counters that the rule is not applicable 

 
5 For these same reasons, the Court denies Defendant’s request 

for a trial on the issue of her willfulness. See [ECF No. 167 at 19]. 
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in civil cases and that, even if it were, the statute at issue 
is unambiguous. [ECF No. 171 at 5]. 

“Application of the rule of lenity is restricted to the 
interpretation of criminal statutes.” Lawson v. FMR 
LLC, 670 F.3d 61, 76 (1st Cir. 2012), rev’d on other 
grounds, 571 U.S. 429 (2014); see Soto-Hernandez v. 
Holder, 729 F.3d 1, 5 (1st Cir. 2013) (“[W]e have consist-
ently limited the application of the rule of lenity to crimi-
nal statutes.”).6 In addition, “the rule of lenity . . . is not 
applicable unless there is a grievous ambiguity or uncer-
tainty in the language and structure of the Act, such that 
even after a court has seize[d] every thing from which aid 
can be derived, it is still left with an ambiguous statute.” 
Soto-Hernandez, 729 F.3d at 6 (alteration in original) 
(quoting Chapman v. United States, 500 U.S. 453, 463 
(1991)). 

Both requirements for applying the rule of lenity are 
missing here, where the case and penalty are civil and the 
Court has already found that the statute at issue is not 
ambiguous, let alone grievously so. See supra Section 
III.B; Soto-Hernandez, 729 F.3d at 6. Even if the Court 
were to construe the invalid regulation in combination 
with the statute as creating ambiguity as Defendant 
urges, [ECF No. 171 at 3], there is no escaping that be-
cause this is a civil matter, one requirement for the rule 
of lenity would still be missing. See Lawson, 670 F.3d at 
76. 

 
6 As Defendant notes, the First Circuit has stated that the rule 

may have some application in the immigration context, but there is 
no clear basis for expanding the rule in the context of a civil penalty 
for tax evasion. See [ECF No. 171 at 6–7 (citing Soto-Hernandez, 729 
F.3d at 5)]. 
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2.  Eighth Amendment Does Not 
Apply 

Defendant further maintains that the civil penalty as-
sessed against her is a punishment subject to the limita-
tions of the Eighth Amendment. [ECF No. 167 at 8; ECF 
No. 174 at 3]. The Government states that the Eighth 
Amendment is not implicated outside the context of a 
criminal fine but that even if it were, the penalty at issue 
is not excessive. [ECF No. 165 at 14; ECF No. 171 at 8]. 

Both parties cite to United States v. Bajakajian, 524 
U.S. 321 (1998), with differing contentions as to its appli-
cation here. In Bajakajian, the Supreme Court consid-
ered whether forfeiture under a statute providing for 
“criminal penalties” was excessive in violation of the 
Eighth Amendment’s prohibition on excessive fines. 524 
U.S. at 327. The court noted that a fine is a “punishment 
for an offense” and discussed the forfeiture order in the 
context of the defendant’s related criminal conviction. Id. 
at 327–28. The Government contends that Bajakajian 
and its criminal context are inapposite here, in the context 
of a civil penalty. [ECF No. 165 at 14]. As the Government 
notes, Bajakajian and additional Supreme Court prece-
dent suggest that an Eighth Amendment analysis may be 
appropriate for certain civil fines or forfeiture orders only 
when they are connected to an underlying criminal of-
fense. See Hudson v. United States, 522 U.S. 93, 103 
(1997) (“The Eighth Amendment protects against exces-
sive civil fines, including forfeitures.”); Alexander v. 
United States, 509 U.S. 544 (1993) (discussing criminal 
forfeiture in connection with a criminal conviction); Aus-
tin v. United States, 509 U.S. 602 (1993) (discussing civil 
forfeiture in connection with a criminal conviction); 
United States v. Halper, 490 U.S. 435 (1989) (discussing 
civil sanction in connection with criminal conviction). 
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In McNichols v. Commissioner of Internal Revenue, 
the First Circuit declined to “take the giant leap” of ap-
plying the Eighth Amendment to a tax penalty, noting 
that it would not extend the Supreme Court’s holding in 
Austin “to any actions other than forfeitures” brought 
under the statute at issue in Austin. 13 F.3d 432, 434 (1st 
Cir. 1993). This Court is bound by the decision and there-
fore finds that the Eighth Amendment does not apply to 
civil penalties under 31 U.S.C. § 5321(a)(5)(A). See One 
Parcel of Real Prop., 960 F.2d at 206 (“[S]uch proportion-
ality protections as the Eighth Amendment contains have 
generally been considered inapplicable to civil actions in-
itiated by the United States.”); United States v. Schwarz-
baum, 2020 U.S. Dist. LEXIS 86655, at *22 (S.D. Fla. 
May 18, 2020) (“[T]he Court determines that the FBAR 
penalty in this case is not a ‘fine’ subject to the Eighth 
Amendment.”). This conclusion finds additional support 
from other courts that have consistently viewed tax pen-
alties as remedial, rather than punitive, and therefore 
outside the bounds of the Eighth Amendment. See 
Helvering v. Mitchell, 303 U.S. 391, 401 (1938) (“The re-
medial character of sanctions imposing additions to a tax 
has been made clear by this Court in passing upon similar 
legislation. They are provided primarily as a safeguard 
for the protection of the revenue and to reimburse the 
Government for the heavy expense of investigation and 
the loss resulting from the taxpayer’s fraud.”); Dewees v. 
United States, 272 F. Supp. 3d 96, 100 (D.D.C. 2017) (stat-
ing that “[t]ax penalties . . . having been held to fulfill a 
remedial purpose are therefore not subject to the Exces-
sive Fines Clause” and collecting cases).7 

 
7 The Ninth Circuit considered an Eighth Amendment challenge 

to a $1.2 million penalty for willful failure to file an FBAR for one 
calendar year and found that the penalty was not excessive. United 
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Even if the Court were to find the Eighth Amendment 
applicable here, Defendant could not overcome an analy-
sis of the factors the Supreme Court outlined in Ba-
jakajian for determining whether a fine is proportional 
or excessive. These factors include: “(1) whether the de-
fendant falls into the class of persons at whom the crimi-
nal statute was principally directed; (2) other penalties 
authorized by the legislature . . . ; and (3) the harm caused 
by the defendant.” United States v. Heldeman, 402 F.3d 
220, 223 (1st Cir. 2005) (citing Bajakajian, 524 U.S. at 
337-40). 

First, Defendant is undoubtedly within the class of 
persons at whom the statute was directed. The purpose of 
the statute is “to require certain reports or records where 
they have a high degree of usefulness in criminal, tax, or 
regulatory investigations or proceedings, or in the con-
duct of intelligence or counterintelligence activities, in-
cluding analysis, to protect against international terror-
ism.” 31 U.S.C. § 5311. Defendant is within the first class 
of individuals, those who are the subject of tax investiga-
tions. Legislative history also supports a finding that De-
fendant is precisely within the class of individuals the leg-
islature intended to target: 

One of the most damaging effects of an Ameri-
can’s use of secret foreign financial facilities is its 
undermining of the fairness of our tax laws. Se-
cret foreign financial facilities, particularly in 
Switzerland, are available only to the wealthy. To 
open a secret Swiss account normally requires a 
substantial deposit, but such an account offers a 

 
States v. Bussell, 699 F. App’x 695 (9th Cir. 2017). The lower court 
had analyzed the Eighth Amendment challenge without addressing 
whether such a challenge was appropriate. See No. 15-cv-02034, 2016 
U.S. Dist. LEXIS 15052 (C.D. Cal. Jan. 11, 2016). 
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convenient means of evading U.S. taxes. In these 
days when the citizens of this country are crying 
out for tax reform and relief, it is grossly unfair 
to leave the secret foreign bank account open as 
a convenient avenue of tax evasion. 

H.R. Rep. No. 91-975, at 12–13, reprinted in 1970 
U.S.C.C.A.N. at 4397–98 (1970).  

Second, Defendant was facing a penalty for each year 
in which she was determined not to have filed an FBAR 
for the Account (2005–2009), but the Department of the 
Treasury exercised its discretion to assess a penalty for 
only one year (2007). See [PSOF ¶ 24]. Defendant would 
have been subject to at least a non-willful penalty for 
those additional years, and possibly—given the facts in 
this case—a willful penalty. Had the Government chosen 
to pursue a criminal case, Defendant would have been fac-
ing five years in prison and a $250,000 fine. 31 U.S.C. 
§ 5322(a). Given the other penalties authorized by statute, 
the penalty assessed against Defendant for one violation 
is not excessive.8 

 
8 Although the addition of late fees and interest increases the 

penalty assessed by approximately $1 million, this Court and the De-
partment of the Treasury do not have discretion to reduce the pen-
alty by these additional sums. 31 U.S.C. § 3717(a) (“The head of an 
executive, judicial, or legislative agency shall charge a minimum an-
nual rate of interest on an outstanding debt on a United States Gov-
ernment claim . . . .” (emphasis added)); id. § 3717(e) “The head of an 
executive, judicial, or legislative agency shall assess on a claim owed 
by a person—(1) a charge to cover the cost of processing and handling 
a delinquent claim; and (2) a penalty charge of not more than 6 per-
cent a year for failure to pay a part of a debt more than 90 days past 
due . . . .” (emphasis added)); see United States v. Texas, 507 U.S. 
529, 536 (1993) (“Section 3717(a) requires federal agencies to collect 
prejudgment interest against persons and specifies the interest 
rate.” (emphasis added)). 
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Lastly, the harm caused by Defendant’s failure to file 
timely FBARs disclosing the Account is significant and 
precisely the type of harm Congress sought to avoid in 
enacting the reporting requirement. H.R. Rep. No. 91-
975, at 12, reprinted in 1970 U.S.C.C.A.N. at 4397 (“The 
debilitating effects of the use of these secret institutions 
on Americans and the American economy are vast. It has 
been estimated that hundreds of millions in tax revenues 
have been lost.”). The harm, however, is not limited to lost 
revenue, but also includes the resources the Government 
expended in investigating Defendant’s conduct. See 
United States v. Garrity, No. 15-cv-00243, 2019 U.S. Dist. 
LEXIS 32404, at *30 (D. Conn. Feb. 28, 2019) (analyzing 
harm caused by willful failure to file FBARs under the 
Bajakajian factors and finding penalty of nearly $1 mil-
lion was not excessive where “the Government expended 
significant resources investigating [defendant’s] foreign 
account”). 

Assuming, arguendo, that the Eighth Amendment 
were applicable to Defendant’s civil penalty, the Ba-
jakajian factors weigh against a finding that the penalty 
is grossly disproportionate in violation of the Eighth 
Amendment. See Crawford v. U.S. Dep’t of the Treasury, 
No. 15-cv-00250, 2015 U.S. Dist. LEXIS 131496, at *52 
(S.D. Ohio Sept. 29, 2015) (“A 50% willful FBAR pen-
alty—the maximum permitted by statute—is severe. But 
given the ills it combats, it is an appropriate penalty in at 
least some circumstances.”); see also Schwarzbaum, 2020 
U.S. Dist. LEXIS 86655, at *23 (ordering payment of 
$15.6 million, inclusive of late fees and interest, for willful 
failure to file FBARs for three calendar years).9 

 
9 Defendant asks for a hearing to provide evidence regarding the 

Bajakajian factors. [ECF No. 167 at 14]. A hearing is unnecessary 
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3.  Due Process 

As a final point, Defendant argues that the penalty vi-
olates the Fifth Amendment’s Due Process Clause be-
cause the penalty is grossly in excess of what is necessary 
to punish and deter Defendant’s conduct. [ECF No. 167 
at 13]. The Government contends that the penalty is not 
excessive under the Due Process Clause for the same rea-
sons it is not excessive under the Eighth Amendment. 
[ECF No. 171 at 11]. 

In support of her argument, Defendant cites BMW of 
North America v. Gore, in which the Supreme Court de-
termined that a $4 million punitive damages award au-
thorized by state law was excessive under a Due Process 
analysis. 517 U.S. 559, 574 (1996). However, the Supreme 
Court’s analysis in that case was specific to state-imposed 
fines and damages, particularly where those damages are 
intended to deter conduct in other states. Id. at 572 (“[A] 
State may not impose economic sanctions on violators of 
its laws with the intent of changing the tortfeasors’ lawful 
conduct in other States.”). In addition, that case involved 
punitive damages against a tortfeasor where one factor in 
the court’s excessive fine analysis included the reprehen-
sibility of the tortfeasor’s actions—a factor that is inappo-
site in the context of a tax penalty. See id. at 576–79. Other 
factors, including the ratio of the harm to the award and 
other available remedies are identical to the factors al-
ready considered under Bajakajian and were not in De-
fendant’s favor. See id.; supra Section III.D.2. BMW 
therefore does not support a finding that Defendant’s 
Due Process rights would be violated by the penalty. 

 
given the Court’s finding that the factors do not apply to her civil 
penalty. 
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IV. CONCLUSION 

Accordingly, for the reasons discussed herein, the 
Government’s motion for summary judgment, [ECF No. 
164], is GRANTED. Defendant is ordered to pay 
$3,138,097.48, consisting of $2,173,703.00 for her willful 
failure to timely file an FBAR for the 2007 calendar year, 
$826,469.56 in late fees, and $137,925.92 in interest. See 
[ECF No. 166-2 at 2].  

SO ORDERED. 

September 16, 2020 /s/ Allison D. Burroughs 
    ALLISON D. BURROUGHS 
    U.S. DISTRICT JUDGE 
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APPENDIX D 

 

Section 5321(a) of Title 31 of the United States 
Code provides in relevant part: 

(5) FOREIGN FINANCIAL AGENCY TRANSACTION  
VIOLATION. 

(A) PENALTY AUTHORIZED.—The Secretary of 
the Treasury may impose a civil money penalty 
on any person who violates, or causes any vio-
lation of, any provision of section 5314. 

(B) AMOUNT OF PENALTY.—  

(i) IN GENERAL. —Except as provided in 
subparagraph (C), the amount of any civil 
penalty imposed under subparagraph (A) 
shall not exceed $10,000. 

(ii) REASONABLE CAUSE EXCEPTION.—No 
penalty shall be imposed under subpara-
graph (A) with respect to any violation if— 

(I) such violation was due to reasonable 
cause, and 

(II) the amount of the transaction or the 
balance in the account at the time of the 
transaction was properly reported. 

(C) WILLFUL VIOLATIONS. —In the case of any 
person willfully violating, or willfully causing 
any violation of, any provision of section 5314— 

(i) the maximum penalty under subpara-
graph (B)(i) shall be increased to the 
greater of 

(I) $100,000, or 
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(II) 50 percent of the amount deter-
mined under subparagraph (D), and 

(ii) subparagraph (B)(ii) shall not apply 

(D) AMOUNT.—The amount determined under 
this subparagraph is— 

(i) in the case of a violation involving a trans-
action, the amount of the transaction, or 

(ii) in the case of a violation involving a failure 
to report the existence of an account or any 
identifying information required to be pro-
vided with respect to an account, the balance 
in the account at the time of the violation. 


