APPENDIX



Appendix A

Appendix B

Appendix C

Appendix D

1
APPENDIX
TABLE OF CONTENTS

Opinion in the Supreme Court of the
State of Illinois
(March 24,2022).............. App. 1

Opinion in the Appellate Court of
Illinois Third District
May 20, 2020). . ............. App. 26

Judgment in the Circuit Court of Rock
Island County, Illinois, Fourteenth

Judicial Circuit Criminal Division
March 22,2027)............. App. 60

Order Denying Petition for Rehearing

in the Supreme Court of the State of
Ilinois

(May 23,2022). . ............. App. 63



App. 1

APPENDIX A

2022 1L 126120
IN THE
SUPREME COURT
OF
THE STATE OF ILLINOIS
(Docket No. 126120)
Opinion filed March 24, 2022.

THE PEOPLE OF THE
STATE OF ILLINOIS,
Appellee,

RYAN JAMES DEROO,

)
)
)
)
V. )
)
)
Appellant. )

)

CHIEF JUSTICE ANNE M. BURKE delivered the
judgment of the court, with opinion.

Justices Garman, Theis, Neville, Michael J. Burke,
and Overstreet concurred in the judgment and opinion.

Justice Carter took no part in the decision.



App. 2

OPINION

91 Following a jury trial in the circuit court of Rock
Island County, defendant Ryan James Deroo was
convicted of aggravated driving under the influence
(DUI) and aggravated driving while his license was
revoked and sentenced to concurrent terms of
imprisonment of nine and three years, respectively.
During his trial, the results of a chemical blood test
establishing defendant’s blood alcohol content were
admitted into evidence pursuant to section 11-501.4(a)
of the Illinois Vehicle Code (625 ILCS 5/11-501.4(a)
(West 2016)). This provision allows the admission of
chemical tests of blood conducted in the course of
emergency medical treatment “as a business record
exception to the hearsay rule.” Id.

92 On appeal, defendant maintained that section
11-501.4(a) conflicts with Illinois Rule of Evidence
803(6) (eff. Apr. 26, 2012), which expressly excludes
“medical records in criminal cases” from the business
records exception to the hearsay rule. Defendant
further contended that Illinois Rule of Evidence 803(6)
should control over section 11-501.4(a) and, therefore,
that the results of the chemical blood test should have
been deemed inadmissible hearsay. The appellate court
found no conflict between the statute and the rule of
evidence and affirmed. 2020 IL App (3d) 170163. We
now affirm the judgment of the appellate court,
although we do so on different grounds.

9 3 BACKGROUND

94 Defendant was charged in the circuit court of
Rock Island County with aggravated driving under the
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influence of alcohol following four prior DUI convictions
(625 ILCS 5/11-501(a)(2), (d)(2)(D) (West 2016)),
aggravated DUI with a blood alcohol concentration of
0.08 or greater following four prior DUI convictions (id.
§ 11-501(a)(1), (d)(2)(D)), and aggravated driving while
his license was revoked (id. § 6-303(d)). At trial,
evidence introduced by the State showed that on the
evening of March 13, 2016, defendant was drinking
with some of his friends in his grandmother’s garage at
her home in Aledo, Illinois. After the friends left,
defendant got into his grandmother’s car, alone, and
drove away. Defendant headed north on Turkey Hollow
Road, a two-lane, rural road in Rock Island County.
Defendant was speeding, and as he approached a
curve, he lost control of his grandmother’s car. The car
went off the road, flipped several times, and crashed
into a ditch along the east side of the road. Carrie
Olsen, a witness to the accident, testified that she
stayed near the crash site until emergency personnel
arrived. Olsen saw only one person in the car.

5 Bruce Retherford, a paramedic, testified that he
was called to the scene of defendant’s accident. When
he arrived, he saw a car in the ditch on the side of the
road and defendant hanging from the waist up out of
the driver’s side window. No one else was in the car.
Retherford helped remove defendant and get him into
an ambulance. While examining defendant, Retherford
noticed that he had a “very strong odor of beer” on his
breath and that his pupils’ reaction to light was
consistent with intoxication. Further, defendant’s mood
was unstable, alternating between hostility and
friendship toward Retherford. In Retherford’s opinion,
defendant was intoxicated. Retherford stated that
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defendant suffered several lacerations, including a
severe laceration to his face, and was transported to
the emergency room at Trinity Hospital in Rock Island.

16 Jennifer Wilkinson was the emergency room
nurse on duty when defendant arrived at the hospital.
She testified that defendant was uncooperative, “kept
trying to leave,” and was “very rude [and]
disrespectful” to the hospital staff. Defendant admitted
to Wilkinson that he had been drinking, and Wilkinson
believed that he was intoxicated.

97 Dr. Douglas Gaither treated defendant at the
hospital and testified that he ordered defendant’s blood
drawn as a regular part of his emergency room
treatment. Gaither stated that defendant’s blood was
analyzed at the laboratory in the hospital, which was
the laboratory routinely used by the emergency room
for blood testing. According to Gaither, defendant’s
blood alcohol test showed a serum concentration of 247
milligrams of alcohol per deciliter. Gaither further
stated that defendant’s speech was slurred and that he
asked defendant if he had been drinking. Defendant
admitted that he had. Based on this response, as well
as defendant’s slurred speech, his slow reaction time
when he was asked questions, and the results of the
blood alcohol test, Gaither believed that defendant was
Intoxicated.

98 Rock Island County sheriff's deputy Claire
Woodthorp testified that she spoke with defendant in
the emergency room. According to Woodthorp,
defendant’s speech was very slow and slurred, and he
smelled strongly of alcohol. Defendant admitted to
Woodthorp that he had “totaled the car” but was
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unwilling to answer any other questions or make any
eye contact. Woodthorp asked defendant to consent to
a blood draw, but he refused. Woodthorp stated that
she did not direct any of the hospital staff to conduct a
blood draw. Given the circumstances of defendant’s
accident and his condition in the emergency room,
Woodthorp believed defendant was intoxicated. She
therefore issued him a citation for driving under the
influence of alcohol.

19 John Wetstein, toxicology training coordinator
for the Illinois State Police forensic science service,
testified regarding the conversion of serum blood
alcohol concentration results to whole blood alcohol
concentration results. Wetstein explained that the term
“blood serum” refers to only that portion of blood that
1s left when all clotting factors, proteins, and fats are
removed. The statutory standard for the offense of
driving under the influence, which is set at 0.08 grams
of alcohol or greater per deciliter, is expressed in terms
of whole blood, not serum blood. Wetstein stated that
serum blood alcohol results can be converted to whole
blood results by dividing by 1.18. Applying this
formula, Wetstein concluded that defendant’s serum
blood alcohol concentration of 247 milligrams of alcohol
per deciliter converted to 0.209 grams of alcohol per
deciliter of whole blood, or more than twice the legal
limit.

910 The State sought admission of the results of
defendant’s blood alcohol test pursuant to section 11-
501.4(a) of the Vehicle Code (id. § 11-501.4(a)). Under
section 11-501.4(a), the results of chemical tests of
blood conducted in the course of emergency medical



App. 6

treatment may be admitted into evidence in
prosecutions for DUI “as a business record exception to
the hearsay rule” so long as certain foundational
requirements are met. Id. Specifically, it must be
shown that the blood test was ordered in the regular
course of providing emergency medical treatment and
not at the request of law enforcement authorities and
that the test was performed by the laboratory routinely
used by the hospital. The trial court concluded these
requirements had been met and admitted the results of
defendant’s blood alcohol test as a business record
exception to the hearsay rule. The results were
published to the jury.

911 Defendant testified in his own defense.
Defendant admitted that he had been drinking on the
night of March 13, 2016, but maintained that he had
not been driving his grandmother’s car when it
crashed. According to defendant, another individual
who he knew only as “T” had been driving. Defendant
was unable to provide any further information about
this person, other than that he was a “short guy” with
dark hair and a beard who had shown up at his
grandmother’s garage earlier in the day with
defendant’s friends. Defendant stated that his friends
knew nothing about “T” either as they had simply
encountered him when walking around town and had
brought him to the garage. Defendant also could not
remember what had happened to “T” after the crash.

912 The jury found defendant guilty on all three
charged counts. The trial court merged defendant’s
conviction for aggravated DUI with a blood alcohol
concentration of 0.08 or greater into his conviction for
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aggravated driving under the influence of alcohol. The
court then entered judgments of conviction for
aggravated driving under the influence of alcohol and
aggravated driving with a revoked license and
sentenced defendant to concurrent prison terms of nine
and three years. Defendant appealed.

9 13 On appeal, defendant argued, in part, that his
aggravated DUI conviction should be reversed because
the results of the hospital blood test were improperly
admitted into evidence under section 11-501.4(a) of the
Vehicle Code. In support, defendant pointed to Illinois
Rule of Evidence 803(6) (eff. Apr. 26, 2012). This rule
sets forth a hearsay exception for records of “regularly
conducted business activity” (commonly referred to as
the business records exception to hearsay) but
expressly excludes “in criminal cases medical records.”
Id. According to defendant, the plain language of
I1linois Rule of Evidence 803(6) conflicts with section
11-501.4(a). Further, defendant noted that, when a
statute conflicts with a rule of evidence promulgated by
this court, the supreme court rule prevails. Ill. R. Evid.
101 (eff. Jan. 1, 2011) (“A statutory rule of evidence is
effective unless in conflict with a rule or a decision of
the Illinois Supreme Court.”); People v. Walker, 119 I11.
2d 465, 475 (1988) (“where *** a legislative enactment
directly and irreconcilably conflicts with a rule of this
court on a matter within the court’s authority, the rule
will prevail”). Accordingly, defendant maintained that
the results of his chemical blood test were erroneously
admitted and his aggravated DUI conviction should be
reversed.
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914 Over a dissent, a majority of the appellate court
affirmed. 2020 IL App (3d) 170163. In so ruling, the
appellate court rejected defendant’s contention that
section 11-501.4(a) conflicts with Illinois Rule of
Evidence 803(6). Id. 4 44. The appellate court, citing
People v. Hutchison, 2013 IL App (1st) 102332, 99 18,
24, noted that, according to the committee comments
that accompany the Illinois Rules of Evidence, the rules
were not intended to abrogate or supersede any
statutory rule of evidence that existed at the time the
rules were adopted. 2020 IL App (3d) 170163, § 40.
Further, there was no question that, when the rules
were adopted, section 11- 501.4(a) was in effect. On this
basis, the appellate court concluded that the rule and
the statute are not in conflict. Id. q 44.

9 15 This appeal followed. I1l. S. Ct. R. 315 (eff. July
1, 2018).

9 16 ANALYSIS

9 17 Illinois Rule of Evidence 803(6) and
Section 11-501.4(a)

9 18 Defendant’s sole contention on appeal is that
there i1s a conflict between Illinois Rule of Evidence
803(6) and section 11-501.4(a) of the Vehicle Code. To
address this contention, we must examine the language
of both provisions.

919 The same principles of interpretation govern
both statutes and the rules of this court. People v.
Gorss, 2022 1L 126464, 9 10. Our goal is to ascertain
and give effect to the intention of the drafters. Id. The
most reliable indicator of that intent is the language
used, which should be given its plain and ordinary
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meaning. Id. Where the language 1s clear and
unambiguous, we must apply the language used
without further aids of construction. Id. The
interpretation of both a statute and a supreme court
rule are questions of law that we review de novo. Id.

20 Section 11-501.4(a) of the Vehicle Code provides:

“§ 11-501.4. Admissibility of chemical tests of
blood, other bodily substance, or urine conducted in
the regular course of providing emergency medical
treatment.

(a) Notwithstanding any other provision of
law, the results of blood, other bodily substance,
or urine tests performed for the purpose of
determining the content of alcohol, other drug or
drugs, or intoxicating compound or compounds,
or any combination thereof, of an individual’s
blood, other bodily substance, or urine conducted
upon persons receiving medical treatment in a
hospital emergency room are admissible in
evidence as a business record exception to the
hearsay rule only in prosecutions for any
violation of Section 11-501 of this Code or a
similar provision of a local ordinance, or in
prosecutions for reckless homicide brought
under the Criminal Code of 1961 or the Criminal
Code of 2012, when each of the following criteria
are met:

(1) the chemical tests performed upon an
individual’s blood, other bodily substance, or
urine were ordered in the regular course of
providing emergency medical treatment and
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not at the request of law enforcement
authorities;

(2) the chemical tests performed upon an
individual’s blood, other bodily substance, or
urine were performed by the laboratory
routinely used by the hospital; and

(3) results of chemical tests performed
upon an individual’s blood, other bodily
substance, or urine are admissible into
evidence regardless of the time that the

records were prepared.” (Emphasis added.)
625 ILCS 5/11-501.4(a) (West 2016).

9 21 Illinois Rule of Evidence 803(6) (eff. Apr. 26,
2012) provides:

“RULE 803.

HEARSAY EXCEPTIONS; AVAILABILITY OF
DECLARANT IMMATERIAL

The following are not excluded by the hearsay rule,
even though the declarant is available as a witness:

* % %

(6) Records of Regularly Conducted Activity. A
memorandum, report, record, or data compilation,
in any form, of acts, events, conditions, opinions, or
diagnoses, made at or near the time by, or from
information transmitted by, a person with
knowledge, if kept in the course of a regularly
conducted business activity, and if it was the
regular practice of that business activity to make
the memorandum, report, record or data
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compilation, all as shown by the testimony of the
custodian or other qualified witness, or by
certification that complies with Rule 902(11), unless
the source of information or the method or
circumstances of preparation indicate lack of
trustworthiness, but not including in criminal cases
medical records. The term ‘business’ as used in this
paragraph includes business, 1institution,
association, profession, occupation, and calling of
every kind, whether or not conducted for profit.”
(Emphasis added.)

922 The language of both section 11-501.4(a) and
Illinois Rule of Evidence 803(6) is clear and
unambiguous. Section 11-501.4(a) of the Vehicle Code
authorizes the admission of the results of chemical
tests of blood—a type of medical record—as a “business
record exception to the hearsay rule” in DUI cases.
Illinois Rule of Evidence 803(6), on the other hand,
expressly excludes medical records from the business
records hearsay exception in criminal cases. Each
provision, by its plain language, directs different
action; Illinois Rule of Evidence 803(6) prohibits what
section 11-501.4(a) allows. The statute and the rule are
thus in direct conflict.

23 The State, however, contends there is no conflict
between the two provisions and, in support, points to
the committee comments to the Illinois Rules of
Evidence. The State notes that these comments, which
were accepted by this court (I1l. S. Ct., M.R. 24138
(adopted Sept. 27, 2010)), concluded “[t]here [wa]s no
current statutory rule of evidence that [wa]s in conflict
with a rule contained in the Illinois Rules of Evidence,”
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with a possible exception not at issue here. I11. R. Evid.
101, Committee Comments (adopted Sept. 27, 2010).
Further, the comments noted that, although the Illinois
Rules of Evidence did not codify every statutory rule of
evidence, they “[we]re not intended to abrogate or
supersede any current statutory rules of evidence” and
were intentionally drafted “to avoid in all instances
affecting the wvalidity of any existing statutes
promulgated by the Illinois legislature.” Ill. Rs. Evid.
Committee Commentary (adopted Sept. 27, 2010).
From this, the State contends that “[b]ecause the Court
intended that the Illinois Rules of Evidence (‘Rules’)
not invalidate any existing and otherwise valid
statutory rules of evidence, Rule 803(6) therefore did
not invalidate section 11-501.4” when it codified the
business record hearsay exception. We disagree.

924 The State’s reasoning is backwards. The
meaning of a rule or statute is determined first by
examining the language of the provision itself, not
extratextual sources. See, e.g., Gorss, 2022 1L 126464,
9 10. If, as is the case here, the language of the
provision is clear and unambiguous, it must be given
effect as written, without resorting to further aids of
construction or reference to materials outside the text.
Id. Accepting the State’s position would require us to
reject this fundamental proposition and instead hold
that a statement of intent that exists outside the text
of a rule takes precedence over the plain language of
the rule itself. We cannot do this. In this case, the
committee comments to the Illinois Rules of Evidence
do not eliminate the conflict between the plain
language of section 11-501.4(a) and Illinois Rule of
Evidence 803(6).
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925 The State argues, in the alternative, that even if
the plain terms of Illinois Rule of Evidence 803(6) and
section 11-501.4(a) require different outcomes in the
admission of blood tests, there is nevertheless no
conflict between the two provisions because they
govern the admission of evidence on fundamentally
different bases. The State explains that “the fact that
evidence is admissible under one exception and not
another simply proves that the exceptions are different,
not that they conflict.” According to the State, that is
the situation presented here, with Illinois Rule of
Evidence 803(6) embodying the business records
exception to the hearsay rule and section 11-501.4(a)
embodying a distinct “emergency room” exception. We
reject this contention.

926 The business records hearsay exception codified
in Illinois Rule of Evidence 803(6) is premised on the
notion that records, made in the regular course of an
organization’s activities and relied upon by the
organization itself in its own affairs, are likely to be
accurate and, therefore, sufficiently trustworthy for use
in court. Simply stated, “businesses are motivated to
keep records accurately and are unlikely to falsify
records upon which they depend.” City of Chicago v.
Old Colony Partners, 364 Il11. App. 3d 806, 819 (2006);
see also, e.g., People v. Peterson, 150 Ill. App. 3d 782,
786 (1986) (“The rationale for the business-records
exception is that in carrying on the proper transactions
of business, business records are useless unless
accurate, making the motive to follow a routine of
accuracy great while making the motive to falsify
nonexistent.”); Birch v. Township of Drummer, 139 I11.
App. 3d 397, 406 (1985) (“The rationale for the rule
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rests on the notion that in carrying on the proper
transaction of business, such records are useless unless
accurate.”); People v. Wells, 80 Ill. App. 2d 187, 193
(1967).

927 This same rationale underlies section 11-
501.4(a). Doctors, nurses, and other medical personnel
routinely rely on the results of chemical blood tests
generated in the emergency room in making life and
death decisions. The results of these tests are useless
unless accurate, are unlikely to be falsified and,
therefore, are deemed sufficiently trustworthy for use
in courts. Both section 11-501.4(a) and Illinois Rule of
Evidence 803(6) codify a form of the business records
hearsay exception. Indeed, the legislature itself has
recognized this fact, stating in section 11-501.4(a) that
the blood test results are admissible “as a business
record exception to the hearsay rule.” 615 ILCS 5/11-
501.4(a) (West 2016). We find no basis for rejecting the
legislature’s own characterization of the statute.

28 Section 11-501.4(a) includes chemical blood tests,
a type of medical record, within the business records
hearsay exception, while Illinois Rule of Evidence
803(6) excludes medical records from the exception. It
1s not possible to give effect to both provisions at the
same time. The statute and the rule are, therefore, in
conflict.

9 29 Amendment of Illinois Rule of Evidence 803(6)

930 The interests of maintaining a sound and
uniform body of law compel us to resolve the conflict
between Illinois Rule of Evidence 803(6) and section 11-
501.4(a) by amending the rule. Some background
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information will help explain the basis for this
conclusion.

9 31 Historically, both federal and state courts were
divided as to whether medical records fell within the
business records exception to the hearsay rule, with the
disagreement centered specifically on the admission of
medical opinions and diagnoses. See generally Thomas
v. Hogan, 308 F.2d 355, 358 (4th Cir. 1962); Fed. R.
Evid. 803(6), Advisory Committee Notes; Irene M.
Sheridan, Wilson v. Clark: The Need to Include Medical
Records in the Business Records Exception to the
Hearsay Rule, 13 Loy. U. Chi. L.J. 587, 592-93 (1982).
One line of authority held that medical diagnoses and
opinions require expert interpretation and, therefore,
1t would be inappropriate to admit such records into
evidence without first requiring expert witness
testimony and providing an opportunity for cross
examination. Thomas, 308 F.2d at 360. A second line of
authority, however, held that medical opinions and
diagnoses are analytically indistinguishable from other
recorded facts and, therefore, the presence of a
diagnosis or opinion within a medical report should not
be a reason to exclude the report as hearsay. See, e.g.,
Long v. United States, 59 F.2d 602, 603 (4th Cir. 1932)
(“The diagnosis is the opinion of a scientific expert who
has examined the insured, heard his statements, and
observed his symptoms. It approximates a statement of
fact, being in reality what the physician observes when
he views the insured with the trained eye of an
expert.”); Beech Aircraft Corp. v. Rainey, 488 U.S. 153,
168 (1988) (noting the difficulty of drawing a line
between “fact” and “opinion”).
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9 32 This court adopted the first line of reasoning in
1922 in Wright v. Upson, 303 I1l. 120, 144 (1922). In
Wright, this court held that, for a hospital record
containing opinions or diagnoses of a patient’s
condition to be admissible, the persons who entered
those opinions or diagnoses in the record would have to
testify that the entries were correct. Id. Following
Wright, Illinois courts continued to hold that medical
records were generally excluded from the business
records hearsay exception, and this was the common-
law rule in Illinois for many years. See, e.g., Flynn v.
Troesch, 373 1Ill. 275, 282-83 (1940); People v.
Giovanetti, 70 I1l. App. 3d 275, 288 (1979); Edward J.
Kionka & James R. Williams, Survey of Illinois Law:
Evidence, 17 S. I111. U. L.J. 873, 900 (1993).

933 In the 1960s, the Illinois common-law rule
regarding medical records was codified in two places.
First, for criminal cases, the rule was codified in
section 115-5 of the Code of Criminal Procedure of 1963
(Code of Criminal Procedure) (Il1l. Rev. Stat. 1967, ch.
38, 4 115-5). Section 115-5 set forth the general
business records exception to the hearsay rule for
criminal cases but also stated that no writing or record
shall become admissible as evidence if “[s]Juch writing
or record has been made by anyone in the regular
course of any form of hospital or medical business.” Id.
9 115-5(c)(1). Medical opinions and diagnoses were not
included among the possible contents of records listed
in the statute that could fall under the hearsay
exception. Id. § 115-5(a). This statutory exclusion of
medical records from the business records exception to
the hearsay rule remains the same today. See 725 ILCS
5/115-5(a), (c)(1) (West 2016).
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9 34 Second, the business record hearsay exception
was codified for civil cases in 1967 in Illinois Supreme
Court Rule 236 (eff. Jan. 1, 1967) (see Ill. Rev. Stat.
1967, ch. 110A, 9 236). As with section 115-5 of the
Code of Criminal Procedure, Rule 236 expressly stated
that it did “not apply to the introduction into evidence
of medical records.” Ill. S. Ct. R. 236(b) (eff. Jan. 1,
1967). The committee comments to the rule explained
this proviso by noting that, at the time, federal cases
had “not been in agreement” on the admissibility of
medical records under the business records exception
and, therefore, the “Committee concluded that it was
wise to exclude such records from the coverage of the
rule.” Ill. S. Ct. R. 236(b), Committee Comments
(adopted dJan. 1, 1967); see also Philip W. Tone,
Comments on the New Illinois Supreme Court Rules, 48
Chi. B. Rec. 46, 51 (1967); Kionka & Willams, supra, at
900-01.

9 35 Thus, by the end of the 1960s, Illinois law
recognized the business records exception to hearsay
for criminal cases under section 115-5 of the Code of
Criminal Procedure and for civil cases under Rule 236.
Medical records were excluded from the business
records exception under both provisions.

9 36 This situation began to change, however, with
the enactment of the Federal Rules of Evidence in
1975. Federal Rule of Evidence 803(6) resolved the
question of whether medical records fall within the
business records exception as a matter of federal law by
including them in the rule and expressly using the
terms “opinions” and “diagnoses” in describing the
contents of records that may fall under the hearsay
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exception. See Fed. R. Ewvid. 803(6), Advisory
Committee Notes (in order to make clear that medical
records fall under the business records exception, “the
rule specifically includes both diagnoses and opinions,
in addition to acts, events, and conditions, as proper
subjects of admissible entries”). Thus, following the
adoption of the Federal Rules of Evidence, there was no
longer any dispute that, as a matter of federal law,
medical records were included within the business
records hearsay exception to the hearsay rule, both for
criminal and civil cases. See generally 2 Kenneth S.
Broun et al., McCormick on Evidence § 293 (8th ed.
Jan. 2020 Update) (“Given that Federal Rule 803(6)
specifically includes opinions or diagnoses, this
historical distinction based on whether the opinion is
objective or conjectural does not appear to survive.”).

9 37 Following the adoption of Federal Rule of
Evidence 803(6), the law in Illinois began to evolve. In
1988, the legislature enacted section 11-501.4 of the
Vehicle Code (see Pub. Act 85-992, § 1 (eff. Jan. 5,
1988)), the provision at issue in this case, thereby
allowing the admission of chemical blood tests under
the business records exception. This action was
consistent with the proposition that medical records
fall within the business records exception.

938 Thereafter,in 1991, this court amended Rule 236
to include medical records within the business records
exception in civil matters. Troyan v. Reyes, 367 I11. App.
3d 729, 733 (2006); Kionka & Willams, supra, at 902
(noting that, by amending the “antiquated rule,”
Illinois had “joined the other states that consider
medical records an exception to the hearsay rule under
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the business records exception” and had “finally come
in step with the modern view”). This amendment to
Rule 236 was not surprising. As one author has
explained:

“The rationale for excluding medical records
from the business record exception [under Rule 236]
was based on the federal courts’ previous
disagreement over their treatment. [Federal] Rule
[of Evidence] 803(6), however, settled that
disagreement and specifically included medical
records in the business records exception. The
drafters of federal rule 803(6) recognized that
medical records were particularly trustworthy, and
included the words ‘diagnoses’ and ‘opinions’ within
the rule to clarify the intent to include medical
records. Because the federal rules are no longer
unsettled, the original reason for excluding medical
records from the Illinois business records exception
to the hearsay rules is no longer valid.” Sheridan,
supra, at 603.

See also Kionka & Willams, supra, at 901-02; Troyan,
36711l. App. 3d at 734 (holding that Rule 236 permitted
the admission of diagnoses and opinions contained in
medical records). Thus, by the end of the 1990s and
into the early 2000s, the following rules were in place
in Illinois: (1) in section 115-5 of the Code of Criminal
Procedure a general statutory provision establishing
the business records exception to the hearsay rule for
criminal cases that excluded medical records, (2) in
section 11-501.4(a) of the Vehicle Code an exception to
section 115-5 allowing for the admission of chemical
blood tests under the business records exception, and
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(3) under Rule 236 a different rule for civil cases that
included medical records within the business records
exception.

939 In 2010, this court adopted the Illinois Rules of
Evidence, including Rule 803(6). Like the parallel
federal rule, our Rule 803(6) applies to both criminal
and civil matters. Moreover, like Federal Rule of
Evidence 803(6), Illinois Rule of Evidence 803(6)
expressly states that the records that fall under this
exception include “[a] memorandum, report, record, or
data compilation, in any form, of acts, events,
conditions, opinions, or diagnoses.” (Emphasis added.)
I11. R. Evid. 803(6) (eff. Apr. 26, 2012). Yet, unlike the
federal rule, our Rule 803(6) also excludes medical
records from the business records exception in criminal
cases. Thus, as of today in Illinois, civil cases continue
to be governed under Illinois Rule of Evidence 803(6) by
the principle that medical records fall within the
business records exception to the hearsay rule. In
criminal matters, however, medical records do not fall
within the exception, even though Illinois Rule of
Evidence 803(6) expressly recognizes that opinions and
diagnoses do fall within the exception. Further, section
11-501.4(a) of the Vehicle Code allows for the
admission of chemical blood tests under the business
records exception, but this provision conflicts with the
blanket exclusion of medical records from the exception
under Illinois Rule of Evidence 803(6).

9 40 The current state of Illinois Rule of Evidence
803(6) calls for amendment. Though used sparingly,
this court has expressly reserved the prerogative to
depart from the rulemaking procedures set forth in



App. 21

Ilinois Supreme Court Rule 3 (eff. July 1, 2017) and
may utilize a case before us as a vehicle to adopt a rule
change. Inre B.C.P.,2013 1L 113908, 4 17. This is such
a case. As the foregoing discussion makes clear, Illinois
Rule of Evidence 803(6) contains serious
inconsistencies and contradictions. These
Inconsistencies, as well as the conflict between the rule
and section 11-501.4(a) of the Vehicle Code, can be
resolved by amending Illinois Rule of Evidence 803(6)
and eliminating the medical records exclusion
contained within the rule.

941 Theneed for thisamendmentis apparent. When
this court adopted Illinois Rule of Evidence 803(6), the
only reason medical records were excluded from the
business records exception in criminal cases was the
existence of section 115-5(c)(1) of the Code of Criminal
Procedure and the desire to not supersede or invalidate
any existing statutory rules of evidence. However,
section 115-5(c)(1) was itself a codification of a
common-law rule—the exclusion of medical opinions
and diagnoses from the business records
exception—that this court expressly rejected in the new
Illinois Rule of Evidence 803(6). When this court
adopted the new rule and determined that opinions and
diagnoses were properly within the business records
exception, the rationale for excluding medical records
from the hearsay exception was eliminated. Thus, in its
current form Illinois Rule of Evidence 803(6) 1is
internally contradictory. On the one hand, the rule
excludes medical records from the hearsay exception in
criminal cases because of a concern regarding the
admissibility of medical opinions and diagnoses. On the
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other hand, the rule expressly recognizes that
diagnoses and opinions are admissible under the rule.

9 42 Further, we can discern no basis for excluding
medical records from the business records exception in
criminal cases but not in civil ones, as Illinois Rule of
Evidence 803(6) currently requires. Different burdens
of proof may apply in criminal and civil cases, and
there may be constitutional limits to the admission of
evidence in criminal cases that are not present in civil
matters. However, the trustworthiness of a recorded
document does not change depending on whether the
document is used in a civil matter or a criminal one. It
therefore makes little sense to retain the distinction
found in Illinois Rule of Evidence 803(6) wherein
medical records come within the business records
exception in civil cases but not in criminal.

9 43 We conclude that the medical records exclusion
for criminal cases found in Illinois Rule of Evidence
803(6) 1s not logically defensible. As Professor Michael
Graham has observed:

“It 1s difficult to acknowledge that [the rule set forth
in Wright requiring the exclusion of medical records
from the business records exception] continued to
represent the state of the law of admissibility of
hospital records in Illinois for nearly 70 years. The
requirement of calling or accounting for all persons
making entries has virtually disappeared from the
law of evidence everywhere as applied to business
records generally. *** No reason for continuing it
with respect to hospital records was advanced, and
none is apparent.
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*** The objection to opinions in the form of
diagnoses or recitals of the patient’s condition is
equally outmoded. The rule against opinions as it
once was conceived has been revised so as to admit
opinions that may be helpful to the trier of fact, and
this attitude needed to be extended to hospital
records.” Michael H. Graham, Graham’s Handbook
of Illinois Evidence § 803.6, Commentary, at 1069-
70 (2019 ed.).

Illinois Rule of Evidence 803(6) should therefore be
amended by striking the medical records exclusion for
criminal cases from the rule.

9 44 We recognize that striking this exclusion from
Illinois Rule of Evidence 803(6) creates a conflict with
section 115-5(c)(1) of the Code of Criminal Procedure.
Nevertheless, the amendment is appropriate. Section
115-5(c)(1) was a codification of a common-law rule
first adopted by this court, but the rationale behind
that rule no longer exists, having been abandoned by
this court with the adoption of Illinois Rule of Evidence
803(6) and the recognition that medical opinions and
diagnoses fall within the business records exception.
Moreover, the legislature itself has retreated from the
medical records exclusion for criminal cases in section
115-5(c)(1) by adopting the chemical blood test
exception in section 11-501.4(a) of the Vehicle Code.
Most importantly, we have an obligation to maintain
the Illinois Rules of Evidence in a coherent way,
regardless of the actions of the legislature (see Ill. R.
Evid. 101 (eff. Jan. 1, 2011)), and Illinois Rule of
Evidence 803(6) cannot be left in its present form.
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9 45 For the foregoing reasons, Illinois Rule of
Evidence 803(6) is amended effective immediately by
removing the medical records exclusion for criminal
cases. In the current version of Illinois Rule of
Evidence 803(6), this is the first clause of the rule,
which reads, “Except for medical records in criminal
cases.” See Ill. R. Evid. 803(6) (eff. Sept. 28, 2018). This
amendment is applicable to all pending cases, including
the case at bar. To the extent that amended Illinois
Rule of Evidence 803(6) conflicts with section 155-
5(c)(1) of the Code of Criminal Procedure, the rule
takes precedence. Ill. R. Evid. 101 (eff. Jan. 1, 2011).

9 46 Applying amended Illinois Rule of Evidence
803(6) to this appeal answers in the negative
defendant’s contention that his chemical blood tests
were erroneously admitted. We note that applying the
amended rule to conduct in this case that occurred
before the amendment took effect does not raise any ex
post facto concerns. As the United States Supreme
Court has explained, “[o]rdinary rules of evidence ***
do not violate the [Ex Post Facto] Clause” because “by
simply permitting evidence to be admitted at trial, [the
rules] do not at all subvert the presumption of
innocence, because they do not concern whether the
admissible evidence is sufficient to overcome the
presumption.” Carmell v. Texas, 529 U.S. 513, 5633 n.23
(2000). “The issue of the admissibility of evidence is
simply different from the question whether the
properly admitted evidence is sufficient to convict the
defendant. Evidence admissibility rules do not go to the
general issue of guilt, nor to whether a conviction, as a
matter of law, may be sustained.” Id. at 546. In short,
there is a distinction between laws that “ ‘alter the
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degree, or lessen the amount or measure, of the proof’
required to convict from those laws that merely respect
what kind of evidence may be introduced at trial.” Id.
at 550 (quoting Hopt v. Utah, 110 U.S. 574, 589 (1884)).

9 47 Amended Illinois Rule of Evidence 803(6) does
not alter the amount of evidence necessary to convict
defendant. Rather, the amended rule merely allows for
the admission of medical records evidence that was
previously excluded under the business records
exception. The amended rule is “evenhanded, in the
sense that [it] may benefit either the State or the
defendant in any given case.” Id. at 533 n.23. Because
amended Illinois Rule of Evidence 803(6) addresses
only what type of evidence can be admitted, it does not
raise ex post facto concerns. See also Lambert v.
Coonrod, 2012 IL App (4th) 110518, 9 22 (holding that
the then-recently adopted Illinois Rules of Evidence
applied retroactively).

9 48 CONCLUSION

949 For the foregoing reasons, the judgment of the
appellate court, which affirmed the judgment of the
circuit court, is affirmed.

50 dJudgments affirmed.

951 JUSTICE CARTER took no part in the
consideration or decision of this case.
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court, with opinion.

Justice Schmidt concurred in the judgment and
opinion.

Justice Holdridge concurred in part and dissented
In part, with opinion.

OPINION

1  Afterajury trial, defendant, Ryan James Deroo,
was found guilty of one count of aggravated driving
under the influence of alcohol (aggravated DUI) (625
ILCS 5/11-501(a)(2), (d)(2)(D) (West 2016)), one count
of aggravated driving with a blood alcohol
concentration of 0.08 or greater (aggravated DUI BAC)
(id. § 11-501(a)(1), (d)(2)(D)), and one count of
aggravated driving while license revoked (aggravated
DWLR) (id. § 6-303(d)). Following a sentencing
hearing, defendant was sentenced to concurrent terms
of nine years in prison for aggravated DUI and three
years in prison for aggravated DWLR.! Defendant
appeals his convictions, arguing that (1) the trial court
erred in granting a directed finding for the State on
defendant’s motion to suppress evidence at the
conclusion of defendant’s case-in-chief, (2) defendant
was not proven guilty of the offenses beyond a
reasonable doubt, and (3) the trial court erred in

! In sentencing defendant, the trial court found that the
aggravated DUI charge and the aggravated DUI BAC charge
merged and imposed a nine-year sentence on the merged charge.
The written sentencing order, however, indicates that the nine-
year sentence was imposed on the aggravated DUI charge. A
sentence was also imposed on the aggravated DWLR charge as
indicated above.
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admitting the blood test results at defendant’s trial. We
affirm the trial court’s judgment.

92 I. BACKGROUND

93 On March 13, 2016, at about 6 or 7 p.m.,
defendant was allegedly operating a motor vehicle on
Turkey Hollow Road in Rock Island County, Illinois.
While going around a curve, defendant lost control of
the vehicle, went off the road, hit a farm access road,
flipped his vehicle over several times, and crashed. It
was not foggy or rainy at the time, although it was
dark. An oncoming motorist, Carrie Olson, saw the
accident occur and reported that the driver of the
vehicle appeared to be going too fast around the curve.
Olson turned her vehicle to point her headlights at the
crashed vehicle, and Olson’s sister-in-law, who was
with her at the time, called 911. The driver of the
vehicle—a male subject—was lying over the front
driver’s side door and was hanging partially out the
window. Olson maintained a constant view of the
crashed vehicle until emergency personnel arrived but
did not approach the vehicle. While they were waiting
for the ambulance, Olson’s sister-in-law went over to
the crashed vehicle to see if the person hanging out of
the window was still alive. The ambulance arrived, and
one of the paramedics and some of the other first
responders removed defendant from the driver’s door
area. That paramedic recognized defendant from a
prior incident and knew defendant’s grandmother, who
was the owner of the vehicle. Neither the paramedic
nor the witness to the accident (Olson) saw anyone else
in defendant’s vehicle. Defendant was taken to the
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hospital for treatment. He suffered a facial fracture
and cuts to his face.

94 In the emergency room at the hospital,
defendant’s blood was drawn for the purpose of medical
treatment. The blood test results showed that
defendant’s blood alcohol level was elevated and was
over the legal limit. The treating physician told an
officer who had reported to the hospital about
defendant’s blood alcohol level. When that officer, Rock
Island County Sheriff's Deputy Claire Woodthorp,
asked defendant questions about the accident,
defendant would look away and would either not
answer the question or would state that he did not
remember. When Woodthorp asked defendant if he
knew why he was at the hospital, defendant stated that
1t was because he had totaled his car. Woodthorp asked
defendant if he would consent to a police blood draw,
but defendant laughed and refused. Woodthorp
contacted her supervisor about getting a search
warrant for defendant’s blood, but her supervisor was
told by the search warrant judge to just subpoena the
hospital records. Four of the people who came into
contact with defendant that night—the paramedic, the
doctor, the nurse, and Deputy Woodthorp—were all of
the opinion that defendant was under the influence of
alcohol. Defendant was later transferred to another
hospital for additional treatment.

95 The vehicle involved in the crash belonged to
defendant’s grandmother, Kathleen McChesney, who
defendant was living with at the time of the accident.
During the afternoon of the crash, McChesney saw
defendant drinking what she believed was alcohol out
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in the garage with two or three of his friends. In
addition, during the evening of that same day,
McChesney saw defendant leave the residence in
McChesney’s vehicle. Defendant was seated in the
driver’s seat at the time and was the only person in the
vehicle.

16 On March 22, 2016, a three-count information,
which was later amended, was filed charging defendant
with the three offenses listed above. During the pretrial
proceedings, defendant filed a motion to suppress the
hospital blood test results. A hearing was held on the
motion to suppress in September 2016. The only
witness to testify at the hearing was Deputy
Woodthorp, who was called to testify by defendant. In
addition to some of the information provided above,
Woodthorp testified that she initially reported to the
accident scene, but by the time she got there, defendant
had already been removed from the vehicle and taken
to the hospital. Woodthorp talked to Deputy Herbert,
the first police officer to arrive at the accident scene,
and was told that defendant had been driving the
vehicle, that defendant was partially hanging out of the
driver’s side window of the vehicle when Herbert
arrived, that defendant was the only person in the
vehicle, that defendant was mumbling his words, that
defendant’s facial area smelled very strongly of alcohol,
and that an oncoming motorist had seen the accident
happen. After talking to that motorist about what she
had observed, Woodthorp went to the hospital.

7  Atthehospital, Woodthorp spoke to defendant in
the emergency room for 15 or 20 minutes as medical
personnel treated defendant. Woodthorp noticed that



App. 31

defendant’s speech was very slow and slurred and that
defendant’s facial area smelled very strongly of alcohol.
For the most part, defendant was uncooperative and
either refused to answer or ignored Woodthorp’s
questions, except for telling Woodthorp that he was at
the hospital because he had totaled his car and that
Woodthorp should let defendant’s grandmother know
that defendant was in the hospital.

18 Woodthorp issued defendant a DUI citation and
a warning to motorist form at the hospital, and
defendant refused to submit to a police blood draw.
Although Woodthorp only met with defendant for 15 or
20 minutes, she was at the hospital for about two hours
and was seated at a desk in a hallway down from
where defendant was located and was writing her
police report. Woodthorp never placed defendant under
arrest, handcuffed defendant, or drew her weapon, and,
according to Woodthorp, defendant was free to leave
(other than whatever rules the hospital had about
defendant leaving). Eventually, a doctor at the hospital
told Woodthorp that defendant’s blood alcohol results
were over the legal limit. Woodthorp stated on the
witness stand that she did not approach the doctor and
ask the doctor for that information but also commented
that the staff at the hospital would provide the police
with blood alcohol results. Woodthorp stated further
that defendant’s blood was drawn for the purpose of
medical treatment, that she did not direct or order the
hospital staff to draw defendant’s blood, that no one
else from the sheriff’'s department directed or ordered
the hospital staff to draw defendant’s blood, and that
she took no part in the hospital staff doing so.
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19 After Woodthorp’s testimony was completed at
the hearing on the motion to suppress, the defendant
rested. The State moved for a directed finding. When
the attorneys had finished making their arguments on
the matter, the trial court granted the State’s motion
for a directed finding and denied defendant’s motion to
suppress. As part of its ruling, the trial court found
that defendant was not under arrest when he was at
the hospital, that Deputy Woodthorp had probable
cause to arrest defendant if she wanted to do so, and
that Illinois statute provided a procedure pursuant to
which the State could obtain medical blood draws and
evidence from treating physicians and nurses regarding
the condition of patients involved in DUI prosecutions.

910 InDecember2016,defendant’s case proceeded to
ajury trial. The trial took two days to complete. During
its case-in-chief, the State called numerous witnesses
to testify, including Carrie Olson, the oncoming
motorist who saw the accident occur; Deputy
Woodthorp; Bruce Retherford, the paramedic at the
scene who recognized defendant; Jennifer Wilkinson,
one of defendant’s treating nurses at the hospital; Dr.
Douglas Gaither, defendant’s treating physician at the
hospital; and John Wetstein, an expert witness who
converted defendant’s blood serum alcohol result to its
whole blood equivalent. Much of the evidence that was
presented at the trial has already been set forth above.?

2 Deputy Woodthorp’s testimony at trial was very similar to her
testimony at the hearing on the motion to suppress. At trial,
however, Woodthorp did not testify about her conversation with
Deputy Herbert at the scene. Rather, Woodthorp testified at trial
that she was ordered by her superior to go to the hospital to meet
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9 11 In addition to that evidence, the other evidence
presented at the trial relevant to the issues raised in
this appeal can be summarized as follows. Deputy
Woodthorp identified defendant in court as the person
that she had talked to at the hospital about the crash.
Bruce Retherford, the paramedic who was at the scene
of the crash, identified defendant in court as the person
who was hanging out of the front driver’s side window
of the vehicle after the crash occurred. While treating
defendant and transporting defendant to the hospital,
the only substances that Retherford had placed into
defendant’s body were intravenous (IV) fluids that
contained saline and would not have affected
defendant’s ethanol level.

912 Jennifer Wilkinson, one of the nurses who
treated defendant in the emergency room, testified that
defendant was rude, disrespectful, and uncooperative
at times at the hospital. When Wilkinson asked
defendant what had happened, defendant’s response
did not make sense. Defendant told Wilkinson that he
had been driving a little sport utility vehicle, that his
family was okay, and that he did not remember
anything else. Wilkinson asked defendant if he had
been drinking, and defendant responded that he had
but that he did not know how much alcohol he had
consumed. According to Wilkinson, defendant’s blood
was drawn in the emergency room as part of his
emergency medical treatment, and Dr. Gaither ordered
that defendant’s blood be tested for alcohol. Wilkinson
did not remember if she had drawn defendant’s blood

with the driver of the vehicle, whose name was listed in her call
notes as “Ryan De[r]oo.”
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or if the phlebotomist from the lab had come into the
emergency room and done so.

9 13 During her testimony, Wilkinson described the
procedure that was followed in drawing a trauma
patient’s blood in the hospital. According to Wilkinson,
pursuant to hospital protocol, all trauma patients had
blood drawn when they entered the emergency room,
usually when they first came in. To prepare for a blood
draw, the patient’s skin would be cleaned with a
nonalcoholic substance. When the blood was drawn, it
would be placed into a blood tube, and the tube would
be labeled at the patient’s bedside with the patient’s
name, date of birth, and medical record number. The
patient’s name and date of birth would then be verified
with the patient verbally, if the patient was able, and
with the patient’s armband. After the blood tube was
labeled and verified, it would be taken to the main lab
on the ground floor of the hospital, the lab that was
routinely used by the hospital. Wilkinson would not
take the blood tube to the lab personally. The results of
the blood test would later appear on the hospital
computer on the patient’s medical record. The hospital
used computer charting, so all of the patients’ charts
were on the computer. On the top of a patient’s
computer chart was the patient’s name, date of birth,
and medical record number. It was the regular practice
of the hospital to make and keep a record of the results
of any blood analysis that was done.

9 14 Wilkinson saw defendant’s ethanol result from
the blood test come through the computer in the
instant case. Defendant’s ethanol (another word for
alcohol according to Wilkinson and Dr. Gaither) level
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was 247. To Wilkinson’s knowledge, neither she nor
anyone else had administered any medication to
defendant before his blood was drawn, and neither she
nor anyone else had given any treatment to defendant
that would have affected his ethanol level.

915 Dr. Douglas Gaither, the doctor who treated
defendant in the emergency room after the crash,
testified about his education and experience and was
qualified by the trial court as an expert in emergency
medicine. Before Gaither’s substantive testimony
began, defense counsel asked that an offer of proof be
made outside the presence of the jury as to certain
aspects of the blood test results. During that offer of
proof, Gaither testified, among other things, that there
was no chain of custody for the blood test results
because of the need to get results rapidly so that
treatment decisions could be made. Gaither confirmed,
however, that the blood alcohol result was a complete
and reliable result upon which he could, and did, rely.
Gaither stated further in the offer of proof that he
ordered that defendant’s blood be tested for alcohol,
and that the test was not ordered by any member of
law enforcement. At the conclusion of the offer of proof,
defense counsel renewed his motion to suppress based
upon the lack of a chain of custody. The State argued
that it did not have to establish a chain of custody
under the circumstances of the present case and that a
sufficient foundation had been presented pursuant to
the statute for the blood test results to be admitted.
After considering the offer of proof and the arguments
of the attorneys, the trial court overruled defendant’s
objection to the admission of the blood test results. In
so doing, the trial court indicated that, based upon the
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statute and the case law, the trial court believed that
the chain of custody was irrelevant.

9 16 After the jury was brought back in, Gaither’s
substantive testimony was presented. In addition to
some of the evidence that has been set forth previously,
Gaither testified that, when he first made contact with
defendant that evening in the emergency room,
defendant had already had some IVs placed into him.
The IVs contained saline, which would not have
affected defendant’s blood alcohol level. While Gaither
was treating defendant, he noticed that defendant’s
speech was slurred, which based upon the examination
and testing that had been done, Gaither opined was
caused by defendant’s alcohol consumption (Gaither
was able to rule out other causes). Gaither asked
defendant if he had been drinking, and defendant
stated that he had. Defendant’s blood was drawn as
part of defendant’s emergency medical treatment and
pursuant to hospital protocol for trauma patients, and
Gaither ordered that defendant’s blood be tested for
alcohol. Gaither did not know who actually drew
defendant’s blood in the emergency room. As far as
Gaither was aware, no member of law enforcement
ordered the hospital to test defendant’s blood for
alcohol.

917 According to Gaither, after defendant’s blood
was drawn, it was tested by the lab at the hospital to
determine the blood serum alcohol level. The lab was
the same one that the hospital always used and, to
Gaither’s knowledge, was certified to conduct blood
analysis. Gaither did not know who tested defendant’s
blood in the lab. The results of the blood test came back
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over the computer screen under defendant’s name, and
Gaither relied on those results in treating defendant.
According to Gaither, it was the regular practice of the
hospital to make and keep a record of the ethanol
result in a patient’s blood if a blood test was ordered by
a physician. In this particular case, defendant’s blood
ethanol level was 247 milligrams per deciliter, which
when converted to grams per deciliter was 0.247.

9 18 During his testimony, Gaither identified State’s
exhibit No. 1 as a fair and accurate copy of defendant’s
hospital lab results from the date of the accident.
Gaither knew that the results were for the defendant
because the top of the results listed defendant’s name
and date of birth. The results also listed Gaither’s
name as the doctor, the date, the specimen collection
and type, and the results of the tests conducted. The
results were prepared in the regular course of business
at the hospital. On the State’s motion, the blood test
results were admitted into evidence over the previous
objection of defendant and then published to the jury.
The blood test results also provided a reference range
for blood alcohol level. The range of 200 to 250
milligrams per deciliter (the range in this particular
case) was indicative of a severe degree of alcohol
poisoning. Many patients with a blood alcohol level in
that range would not be awake, although they could be
awoken easily. At the next range higher—greater than
250 milligrams per deciliter—most people would be in
a coma. Gaither’s description of the applicable
reference range was consistent with his observations of
defendant in the present case.
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919 John Wetstein, a toxicology training coordinator
for the Illinois State Police Division of Forensic
Services, testified for the State as an expert witness in
forensic toxicology. Wetstein described for the jury the
process of converting a blood serum alcohol
concentration (the hospital blood test result) to a whole
blood alcohol concentration and why such a process was
required. By performing the necessary conversion in
the present case, Wetstein determined that defendant’s
whole blood alcohol concentration was 0.209, which was
more than twice the amount of the state statutory
definition of DUI of 0.08 or greater.

120 Afterthe Staterestedits case-in-chief, defendant
made a motion for a directed verdict and also moved to
have the trial court reconsider its ruling on the motion
to suppress. Following some brief argument, the trial
court denied both motions.

921 Defendant testified in his own behalf. During his
testimony, defendant admitted that he was intoxicated
at the time of the accident but claimed that he was not
driving the vehicle at the time and that a person
introduced to him as “T” was driving. According to
defendant, he would not recognize “T” if he saw him
again. Defendant also testified that he did not
remember going to the hospital or talking to nurses or
paramedics or to a police officer.

922 At the conclusion of the trial, the jury found
defendant guilty of all three charges. Defendant filed a
motion for judgment notwithstanding the verdict or for
new trial, which the trial court denied. Following a
sentencing hearing, defendant was sentenced to
concurrent terms of nine 11 years in prison for the
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offense of aggravated DUI® and three years in prison
for the offense of aggravated DWLR. Defendant
appealed.

23 II. ANALYSIS
924 A. Motion to Suppress Evidence

925 As his first point of contention on appeal,
defendant argues, although somewhat implicitly, that
the trial court erred in granting the State’s motion for
a directed finding at the hearing on defendant’s motion
to suppress at the conclusion of defendant’s case-in-
chief. Defendant asserts that the State’s motion for a
directed finding should not have been granted because
the evidence defendant presented at the hearing was
sufficient to establish a prima facie case for
suppression. More specifically, defendant contends that
the evidence he presented showed that (1) a search
took place in that defendant’s blood was drawn and
(2) the search was illegal and in violation of the fourth
amendment because it was done without a search
warrant, exigent circumstances, or consent. Although
defendant acknowledges that his blood was drawn by
members of the hospital staff, who were private
persons, he contends that at the time of the blood draw,
the hospital staff members were acting as agents of the
State as indicated by such facts as the presence of the

? As noted previously, the trial court found that the aggravated
DUI and the aggravated DUI BAC charges merged and imposed
the nine-year sentence on the merged charge. The sentencing
order, however, indicates that the nine-year sentence was imposed
on the aggravated DUI charge. A sentence was also imposed on the
aggravated DWLR charge as indicated above
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police officer at the hospital for a long period of time
and the disclosure of the blood test results by the
hospital staff to the police officer despite confidentiality
laws forbidding disclosure. For all of the reasons
stated, defendant asks that we reverse the trial court’s
grant of the State’s motion for a directed finding, that
we vacate defendant’s aggravated DUI and aggravated
DUI BAC convictions, and that we remand this case for
further hearing on defendant’s motion to suppress.

26 The State arguesthatthe trial court’s ruling was
proper and should be upheld. The State concedes that
a search took place—the hospital blood draw—but
asserts that defendant failed to establish a prima facie
case for suppression, nevertheless, because defendant
failed to establish that the hospital blood draw (the
search) violated the fourth amendment. In support of
that assertion, the State contends that defendant failed
to show that the hospital staff members were acting as
agents of the State at the time that they drew
defendant’s blood. In reply to some of defendant’s more
specific claims, the State asserts that the fact that the
police officer was present at the hospital is not
sufficient to establish that the hospital staff members
were acting as agents of the State, that any discussion
of a lack of exigent circumstances is irrelevant in the
context of this case where defendant’s blood was drawn
by private persons, and that the applicable statute
allowed the hospital staff members to disclose the
hospital blood test results to the police without
violating confidentiality laws. For all the reasons set
forth, the State asks that we affirm the trial court’s
grant of the State’s motion for directed finding on
defendant’s motion to suppress evidence.
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27 Areviewing court applies a two-part standard of
review to a trial court’s ruling on a motion to suppress
evidence. Ornelas v. United States, 517 U.S. 690, 699
(1996); People v. Brooks, 2017 1L 121413, 9§ 21; People
v. Gaytan, 2015 IL 116223, § 18. The trial court’s
findings of fact are given great deference and will not
be reversed on appeal unless they are against the
manifest weight of the evidence. People v. Hackett,
2012 IL 111781, 9§ 18; People v. Sorenson, 196 Ill. 2d
425, 431 (2001). However, as to the trial court’s
ultimate legal ruling of whether suppression is
warranted, de novo review applies. Hackett, 2012 1L
111781, 9 18; Sorenson, 196 Ill. 2d at 431. The
reviewing court is free to make its own assessment of
the legal issues, based upon the findings of fact, and to
draw its own conclusions. Hackett, 2012 IL 111781,
9 18.

28 A defendant who files a motion to suppress
evidence bears the burden of proof at a hearing on the
motion. 725 ILCS 5/114-12(b) (West 2016); Brooks,
2017 IL 121413, 9 22. The defendant must establish a
prima facie case for suppression by showing that the
evidence was obtained as a result of an illegal search or
seizure. Brooks, 2017 IL 121413, 9 22. In other words,
the defendant must establish the factual and legal
bases for granting the motion to suppress. See id.
Where the basis for a motion to suppress is an allegedly
illegal search, the defendant must establish that there
was a search and that the search was illegal. Id. If a
defendant establishes a prima facie case, the burden
then shifts to the State to present evidence to counter
the defendant’s prima facie case. Id. The ultimate
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burden of proof at the suppression hearing, however,
remains on the defendant. Id.

9129 The fourth amendment to the United States
Constitution and article I, section 6, of the Illinois
Constitution protect the right of the people to be free
from unreasonable searches and seizures. U.S. Const.,
amend. IV; I1l. Const. 1970, art. I, § 6; Gaytan, 2015 IL
116223, 9 20. A blood draw is a search within the
meaning of the fourth amendment. Brooks, 2017 IL
121413, 9 27. A search conducted without a search
warrant 1s considered per se unreasonable under the
fourth amendment unless it falls within one of the
limited number of exceptions to the search warrant
requirement. Id.

9§30 The constitutional protection against
unreasonable searches and seizures, however, does not
apply to searches or seizures conducted by private
individuals. Id. 4 28. When a private individual
performs a search independently of the police, the
fourth amendment is not implicated because state
action is not present. See id. To establish that a private
search should be attributed to the government, as
defendant asserts in the present case, the defendant
must show that, in light of all the circumstances, the
private individual who conducted the search was acting

as an agent or instrumentality of the State when doing
so. Id. § 30.

9 31 After having reviewed the record in the present
case, we find that defendant failed in his burden to
establish that, when the hospital drew his blood, it was
acting as an agent or instrumentality of the State. See
id. 99 22, 30. The evidence presented at the



App. 43

suppression hearing clearly established that
defendant’s blood was drawn by the hospital for the
purpose of his medical treatment. Although Deputy
Woodthorp was at the hospital, she did not ask
members of the hospital staff to draw defendant’s blood
on her behalf. In addition, defendant did not call
anyone from the hospital to testify at the hearing and
there was no evidence presented that the individual
who drew defendant’s blood did so at the behest, or
under the influence, of the police. Thus, contrary to
defendant’s assertion on appeal, there is no indication
that the hospital was acting as an agent of the State at
the time of the blood draw. That conclusion is further
bolstered when we consider the evidence that was
presented at defendant’s jury trial where nurse
Wilkinson testified that defendant’s blood was drawn
as part of defendant’s emergency medical treatment
and that Dr. Gaither had ordered the blood be tested
for alcohol and where Dr. Gaither provided similar
testimony about what had occurred. See People v.
Caballero, 102 T11. 2d 23, 33-36 (1984) (indicating that
the reviewing court may consider the evidence
presented at trial in affirming the denial of a motion to
suppress). Because defendant failed to establish that
the search that took place in this case was illegal, the
trial court properly denied defendant’s motion to
suppress evidence. See Brooks, 2017 IL 121413, 99 30,
35.

9 32 B. Proof Beyond a Reasonable Doubt

933 As his next point of contention on appeal,
defendant argues that he was not proven guilty beyond
a reasonable doubt of the offenses in question. In
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support of that argument, defendant asserts first that
the State failed to prove at trial all three of the charges
against him because the State failed to establish that
defendant was the person who was operating or in
actual physical control of the motor vehicle at the time
of the accident. Defendant claims that the evidence was
insufficient to prove the driving element of all three
offenses because not a single State witness testified at
trial that defendant was the person who was driving
the vehicle at the time of the crash. Rather, defendant
maintains, the only evidence the State presented to
show that defendant was driving was the statement
that defendant had made to Deputy Woodthorp at the
hospital that he had totaled the car—a statement,
which alone, according to defendant, was insufficient to
establish beyond a reasonable doubt that defendant
was the driver of the vehicle. In making that assertion,
defendant points out that, contrary to any
representation by the State, defendant was not found
in the driver’s seat of the vehicle after the accident
occurred. Defendant asserts second in support of his
argument on this issue that the State also failed to
prove, for the purpose of the aggravated DUI BAC
charge, that defendant’s blood alcohol concentration
(referred to at times hereinafter as BAC) was 0.08 or
greater at the time of the accident. According to
defendant, the State’s proof as to the blood alcohol level
was lacking because the State failed to present any
evidence to establish the reliability and
trustworthiness of the hospital blood test result as was
necessary to adequately prove that defendant’s BAC
was 0.08 or greater. Most notably, defendant contends,
comparing this case to the proof of drug content in
criminal drug cases, that the State failed to present
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any evidence to show who drew defendant’s blood, what
the hospital’s protocol was for drawing blood in the
emergency room, how defendant’s blood sample was
delivered to the lab, what the lab’s protocol was for
testing a blood draw, who tested the blood in the lab,
what the qualifications were of the person who tested
the blood, what tests were performed on defendant’s
blood, whether any equipment used to test defendant’s
blood was working properly, the reliability of any
testing procedures, and the chain of custody for the
blood sample. For all the reasons set forth, defendant
asks that we reverse his conviction for aggravated DUI
BAC outright or, alternatively, that we reverse all
three of his convictions and remand this case for a new
trial.’

934 The State argues that the evidence was
sufficient to prove defendant guilty of all three offenses.
As to the driving element, the State asserts that
defendant’s statement to Deputy Woodthorp about
totaling the car was not the only evidence the State
presented and that the testimony of the State’s
witnesses—Olson, Retherford, Woodthorp, and
McChesney—was sufficient to prove that defendant
was the driver of the vehicle at the time the crash
occurred. With regard to the BAC element, the State
asserts that it presented sufficient evidence for

defendant’s blood test results to be admitted under
section 11-501.4 of the Illinois Vehicle Code (625 ILCS

*We take no position on whether the relief that defendant requests
on appeal as to the second issue would be the appropriate remedy
for the errors that defendant claims allegedly occurred in the trial
court.
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5/11-501.4 (West 2016)) and that those results, as
converted to a whole blood equivalent, adequately
established that defendant’s BAC was 0.08 or greater
at the time of the accident. In making that assertion,
the State contends that the chain of custody and
reliability requirements cited by defendant do not
apply to blood test results that are admissible under
section 11-501.4. For that reason and for all the other
reasons set forth, the State asks that we affirm
defendant’s convictions.

9 35 Pursuant to the Collins standard (People v.
Collins, 106 I11. 2d 237, 261 (1985)), a reviewing court
faced with a challenge to the sufficiency of the evidence
must view the evidence in a light most favorable to the
prosecution and determine whether any rational trier
of fact could have found the elements of the crime
proven beyond a reasonable doubt. People v. Jackson,
232 Ill. 2d 246, 280 (2009). In applying the Collins
standard, the reviewing court must allow all
reasonable inferences from the record in favor of the
prosecution. People v. Bush, 214 111. 2d 318, 326 (2005).
The reviewing court will not retry the defendant.
People v. Austin M., 2012 IL 111194, § 107.
Determinations of witness credibility, the weight to be
given testimony, and the reasonable inferences to be
drawn from the evidence are responsibilities of the
trier of fact, not the reviewing court. People v.
Jimerson, 127 I1l. 2d 12, 43 (1989). Thus, the Collins
standard of review fully recognizes that it is the trier of
fact’s responsibility to fairly resolve conflicts in the
testimony, to weigh the evidence, and to draw
reasonable inferences from basic facts to ultimate facts.
See Jackson, 232 I11. 2d at 281. That same standard of
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review is applied by the reviewing court regardless of
whether the evidence 1s direct or circumstantial or
whether defendant received a bench or a jury trial, and
circumstantial evidence meeting that standard is
sufficient to sustain a criminal conviction. Id.; People v.
Kotlarz, 193 Ill. 2d 272, 298 (2000). In applying the
Collins standard, a reviewing court will not reverse a
conviction unless the evidence is so improbable,
unsatisfactory, or inconclusive that it leaves a
reasonable doubt of the defendant’s guilt. Austin M.,
2012 1L 111194, § 107.

9 36 Upon reviewing the record in the present case,
we find that the evidence was sufficient to prove
defendant guilty of the alleged offenses. First, contrary
to defendant’s assertion on appeal, the evidence
presented at defendant’s trial, viewed in the light most
favorable to the State, was sufficient to prove
defendant was driving the vehicle at the time of the
accident. The witness to the accident saw both the
accident and the aftermath and stated that the driver
of the vehicle was hanging out of the driver’s side
window after the accident occurred. The accident
witness watched as the paramedics loaded the driver
onto a gurney and stated that she saw no one else in
the vehicle. One of the paramedics who responded to
the accident removed defendant from the driver’s door
area of the vehicle and recognized defendant from a
prior incident. That paramedic also saw no one else in
the vehicle and identified defendant in court as the
person he removed from the front driver’s side door
area of the vehicle. In addition, when Deputy
Woodthorp asked defendant if he knew why he was at
the hospital, defendant stated that he had totaled his
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car. Woodthorp also identified defendant in court as the
person she spoke to in the hospital about the crash.
Finally, the vehicle that was involved in the accident
belonged to defendant’s grandmother, and she testified
that on the day of the accident she saw defendant leave
in the vehicle by himself. Taken together and in the
light most favorable to the State, all of that evidence
was sufficient to prove defendant had been driving the
vehicle at the time of the accident. Although defendant
testified at trial that he was not driving the vehicle at
the time, it was for the jury to decide whether
defendant’s testimony in that regard was believable.
See Jimerson, 127 I11. 2d at 43.

37 Second, although defendant challenges the blood
test result, claiming that the chain of custody and other
foundational elements were lacking, such a challenge
1s a challenge to the admissibility of the evidence and
not a challenge to the sufficiency of the evidence. See
People v. Woods, 214 111. 2d 455, 471 (2005) (rejecting
the notion that a defendant’s challenge to the chain of
custody was a question of the sufficiency of the
evidence); People v. Muhammad, 398 111. App. 3d 1013,
1016-18 (2010) (same). Substantively, the blood test
results that were admitted, along with the testimony
regarding the conversion of that result to a whole blood
level, clearly showed that defendant’s BAC at the time
of the accident was 0.08 or greater. We, therefore,
reject defendant’s assertion on this issue. In doing so,
we must note that defendant was found guilty of the
other aggravated DUI charge as well and that there
was ample evidence presented, in addition to the blood
test results, to establish that defendant was under the
influence of alcohol at the time of the crash.
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9 38 C. Admissibility of the Hospital Blood Test
Results

939 As his third and final contention on appeal,
defendant argues that the trial court erred in
admitting defendant’s hospital blood test results into
evidence at defendant’s trial. In support of that
argument, defendant asserts first that the blood test
results should not have been admitted because Illinois
Rule of Evidence 803(6) (eff. Apr. 26, 2012), which
defendant claims controls in this case, prohibits the use
of the business records exception to admit medical
records in criminal cases. In making that assertion,
defendant acknowledges that section 11-501.4 of the
Vehicle Code specifically allows for the admission of
blood test results in a DUI prosecution if the proper
foundational requirements have been satisfied.
Defendant maintains, however, that a conflict exists
between the statute (section 11-501.4) and the rule of
evidence (Rule 803(6)) and that the rule of evidence
controls, therefore, because it is a rule of the supreme
court. See People v. Peterson, 2017 11. 120331, 9 31, 34
(indicating that when a statute conflicts with a rule of
the supreme court, such as a rule of evidence, the
supreme court rule controls). Second, and in the
alternative, defendant asserts that the blood test
results also should not have been admitted because the
State failed to establish the proper foundational
requirements for admission (as set forth in more detail
in defendant’s argument on the second issue in this
case). For all the reasons stated, defendant asks that
we reverse his convictions of aggravated DUI (count I)
and aggravated DUI BAC (count II) and that we
remand this case to the trial court for a new trial.
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940 The State arguesthat the blood test results were
properly admitted and that the trial court’s ruling in
that regard should be upheld. As to defendant’s claim
that Illinois Rule of Evidence 803(6) prohibits the
admission of the blood test results as a business record,
despite the admissibility provision contained in section
11-501.4 of the Vehicle Code, the State points to People
v. Hutchison, 2013 IL App (1st) 102332, 99 18, 24, a
case where the Appellate Court, First District,
specifically ruled on that issue and found that the
hospital blood test results were admissible. The State
asks that we follow the approach set forth in
Hutchison, that we find that all of the requirements for
admissibility of the blood test results under section 11-
501.4 of the Vehicle Code were satisfied, that we find
that the blood test results were properly admitted, and
that we affirm defendant’s convictions.

941 A determination of the admissibility of evidence
1s in the sound discretion of the trial court and will not
be reversed on appeal absent an abuse of discretion.
People v. Pikes, 2013 IL 115171, 9 12; People v. Iligen,
145 I1l. 2d 353, 364 (1991). Under the abuse of
discretion standard, the appellate court owes some
deference to the trial court’s ability to evaluate the
evidence’s impact on the jury. People v. Donoho, 204 I11.
2d 159, 186 (2003). The threshold for finding an abuse
of discretion is a high one and will not be overcome
unless it can be said that the trial court’s ruling was
arbitrary, fanciful, or unreasonable, or that no
reasonable person would have taken the view adopted
by the trial court. See In re Leona W., 228 I1l. 2d 439,
460 (2008); Donoho, 204 Ill. 2d at 182. Reasonable
minds can disagree about whether certain evidence is
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admissible without requiring a reversal of a trial
court’s evidentiary ruling under the abuse of discretion
standard. See Donoho, 204 I11. 2d at 186.

9 42 As the parties’ arguments indicate, defendant’s
blood test results in the present case were admitted
under the business records exception to the hearsay
rule pursuant to section 11-501.4 of the Vehicle Code.
Section 11-501.4 provides:

“(a) Notwithstanding any other provision of law,
the results of blood *** tests performed for the
purpose of determining the content of alcohol *** of
an individual’s blood *** conducted upon persons
receiving medical treatment 1in a hospital
emergency room are admissible in evidence as a
business record exception to the hearsay rule only
in prosecutions for any violation of Section 11-501 of
this Code *** when each of the following criteria are
met:

(1) the chemical tests performed upon an
individual’s blood *** were ordered in the
regular course of providing emergency medical
treatment and not at the request of law
enforcement authorities;

(2) the chemical tests performed upon an
individual’s blood *** were performed by the
laboratory routinely used by the hospital; and

(3) results of chemical tests performed upon
an individual’s blood *** are admissible into
evidence regardless of the time that the records
were prepared.
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(b) The confidentiality provisions of law
pertaining to medical records and medical
treatment shall not be applicable with regard to
chemical tests performed upon an individual’s blood
*** under the provisions of this Section in
prosecutions as specified in subsection (a) of this
Section. No person shall be liable for civil damages
as aresult of the evidentiary use of chemical testing
of an individual’s blood *** test results under this
Section, or as a result of that person’s testimony
made available under this Section.” 625 ILCS 5/11-
501.4 (West 2016).

9 43 Illinois Rule of Evidence 803(6) (eff. Apr. 26,
2012), upon which defendant relies, generally prohibits
the use of the business records exception to admit
“medical records in criminal cases.” Section 115-5(c) of
the Code of Criminal Procedure of 1963 contains a
similar prohibition. See 725 ILCS 5/115-5(c) (West
2016). However, as the appellate court recognized in
Hutchison, although medical records cannot normally
be admitted as business records in criminal cases,
through section 11-501.4 of the Vehicle Code, the
legislature determined that lab reports of hospital
blood tests conducted in the regular course of providing
emergency medical treatment are admissible in DUI
prosecutions under the business records exception to
the hearsay rule. See Hutchison, 2013 IL App (1st)
102332, § 18. In addition, as the appellate court
pointed out in Hutchison, section 11-501.4 of the
Vehicle Code sets forth the specific foundational
requirements that must be satisfied for the blood
alcohol test results to be admitted. See 625 ILCS 5/11-
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501.4 (West 2016); Hutchison, 2013 IL App (1st)
102332, § 18.

944 Having considered thisissuein the present case,
we agree with the approach of the First District in
Hutchison.” We find, therefore, that section 11-501.4 of
the Vehicle Code specifically allows the hospital blood
test results to be admitted at defendant’s trial, despite
the more general prohibitions contained in Rule 803(6)
of the Illinois Rules of Evidence and in section 115-5(c)
of the Code of Criminal Procedure. See 625 ILCS 5/11-
501.4 (West 2016); Hutchison, 2013 IL App (1st)
102332, 99 18, 24. Furthermore, contrary to
defendant’s assertion on appeal, we find that the
testimony of Dr. Gaither and nurse Wilkinson was
sufficient to establish the foundational requirements
for the admission of the hospital blood test results.
Thus, we conclude that the hospital blood test results
were properly admitted into evidence at defendant’s
trial.

945 III. CONCLUSION

946 For the foregoing reasons, we affirm the
judgment of the circuit court of Rock Island County.

947 Affirmed.

> On a separate point and as indicated in our discussion on the
previous issue, our view of how the supreme court’s decision in
Woods would apply to the second issue in this case is somewhat
different from the view of the appellate court in Hutchison. See
Hutchison, 2013 IL App (1st) 102332, 9 18.
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948 JUSTICE HOLDRIDGE, concurring in part and
dissenting in part.

949 Iconcurin part and dissent in part. I agree that
the trial court properly denied the defendant’s motion
to suppress evidence, and I join the majority’s
judgment and analysis as to that issue. I further agree
that the evidence was sufficient to prove beyond a
reasonable doubt that the defendant was driving the
vehicle at the time of the accident. I therefore join the
majority in affirming the defendant’s conviction for
aggravating driving while license revoked. However, I
would reverse the defendant’s DUI convictions because,
In my view, the trial court erred in admitting the
defendant’s hospital blood test results into evidence.

9 50 Normally, a trial court’s decision regarding the
admission or exclusion of evidence rests within its
sound discretion and will not be disturbed absent an
abuse of that discretion. Naleway v. Agnich, 386 Ill.
App. 3d 635, 647 (2008). However, where the issue on
appeal is not whether the trial court properly exercised
its discretion to exclude evidence but instead whether
the trial court misinterpreted the law in excluding
evidence, the question presented on appeal is one of
law, and our review is de novo. Id.; see also People v.
Williams, 188 Ill. 2d 365, 369 (1999) (ruling that “a
trial court must exercise its discretion within the
bounds of the law,” and “[w]here the question
presented is one of law, a reviewing court determines
it independently of the trial court’s judgment” (internal
quotation marks omitted)); Townsend v. Sears, Roebuck
& Co., 227111. 2d 147, 154, (2007) (questions of law are
reviewed de novo); see also Najas Cortes v. Orion
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Securities, Inc., 362 Ill. App. 3d 1043, 1047 (2005) (a
trial court abuses its discretion when it makes an error
of law).

951 In this case, our review of the trial court’s
decision to admit the defendant’s hospital blood test
results depends upon the proper interpretation of
Ilinois Rule of Evidence 803(6) (eff. April 26, 2012).
Specifically, we must determine whether Rule 803(6)
conflicts with section 11-501.4 of the Vehicle Code (625
ILCS 5/11-501.4 (West 2016)) as to the admissibility of
medical records in criminal cases and, if so, how that
conflict should be resolved. These are legal questions,
which we review de novo. Robidoux v. Oliphant, 201 I11.
2d 324, 332 (2002) (the construction of a supreme court
rule presents a question of law, which is reviewed de
novo); Batson v. Township Village Associates, LP, 2019
IL App (5th) 170403, g 14; Doe v. Coe, 2017 IL App (2d)
160875, q 10.

952 We construe supreme court rules in the same
manner that we construe statutes. Robidoux, 201 Ill.
2d at 332; In re Estate of Burd, 354 Ill. App. 3d 434,
437 (2004). Our primary task is to ascertain and give
effect to the drafters’ intent, which is best indicated by
the plain and ordinary meaning of the language used.
Robidoux, 201 Ill. 2d at 332; Ferris, Thompson &
Zweig, Ltd. v. Esposito, 2017 IL 121297, § 22. We will
interpret a rule such that no part of it is rendered
meaningless or superfluous, and we will not depart
from the rule’s plain language by reading into the rule
exceptions, limitations, or conditions that conflict with
the drafters’ expressed intent. Ferris, Thompson &
Zweig, Ltd., 2017 1L 121297, § 22; Bohle v. OSF
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Healthcare System, 2018 IL App (2d) 160975, § 17. If
the language of a supreme court rule is clear and
unambiguous, we must apply the language used
without resort to any further aids of construction. In re
Estate of Rennick, 181 Ill. 2d 395, 404-05 (1998); see
also People v. Blair, 2011 IL App (2d) 070862, 9 33
(“Where the language of a rule is clear and
unambiguous, it will be given effect without resort to
any other interpretive aids.”).

53 If the language of a rule is ambiguous (i.e.,
susceptible to more than one reasonable
Interpretation), we may look to the rule’s committee
comments for guidance in interpreting and applying
the rule. Boehle, 2018 IL App (2d) 160975, § 17;
Batson, 2019 IL App (5th) 170403, 9 14. However, the
committee comments are not binding (Robidoux, 201
I1l. 2d at 332; Hornburg v. Esparza, 316 Ill. App. 3d
801, 806 (2000); Estate of Burd, 354 Ill. App. 3d at
437)), and they may be considered as persuasive
authority only when the rule’s meaning is not clear
from the language of the rule itself (People v. Ross, 168
I11. 2d 347, 352 (1995); Hornburg, 316 Ill. App. 3d at
806). In other words, the committee comments may
only be used to help resolve a preexisting ambiguity in
the rule; they may not be used to create an ambiguity
as to the interpretation or application of an otherwise
unambiguous rule. Estate of Rennick, 181 111. 2d at 404-
05 (unambiguous rule must be applied as written
without resort to any further aids of construction); see
also People v. Allen, 313 I1l. App. 3d 842, 846 (2000),
rejected on other grounds by People v. Garstecki, 382 111.
App. 3d 802 (2008) (“There is no rule of construction
that allows the court to declare that the legislature did
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not mean what the plain language of the statute
imports”).

9 54 Rule 803(6) creates an exception to the hearsay
rule for certain business records “[e]xcept for medical
records in criminal cases.” Ill. R. Evid. 803(6) (eff. Apr.
26, 2012). Thus, as the majority acknowledges, the
plain language of Rule 803(6) prohibits the use of the
business records exception to admit medical records in
criminal cases. Supra 9 43. Section 11-501.4 of the
Vehicle Code, by contrast, authorizes the admission of
lab reports of hospital blood tests in certain criminal
DUI prosecutions, subject to certain foundational
requirements. By their plain terms, the statute and the
rule are in direct conflict. The majority does not
contend (and cannot reasonably contend) that either
the statute or the rule i1s ambiguous. Nevertheless,
following our appellate court’s decision in People v.
Hutchison, 2013 IL App (1st) 102332, the majority
holds that the defendant’s hospital blood test results
were properly admitted under section 11-501.4 of the
Vehicle Code.

955 In my view, Hutchison was wrongly decided. In
ruling that a blood alcohol test conducted by a hospital
lab was admissible in a criminal DUI prosecution
(notwithstanding Rule 803(6)’s clear pronouncement to
the contrary), Hutchison relied entirely upon one of the
committee comments to the Illinois Rules of Evidence,
which states that “[i]t 1s important to note that the
I1linois Rules of Evidence are not intended to abrogate
or supersede any current statutory rules of evidence.
The Committee sought to avoid in all instances
affecting the wvalidity of any existing statutes
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promulgated by the Illinois legislature.” Ill. R. Evid.,
Committee Commentary (eff. Jan. 1, 2011). However,
as noted above, Rule 803(6)’s blanket prohibition on the
admission of medical records in criminal cases 1is
unqualified and wunambiguous. Accordingly, the
Hutchison court erred by considering the nonbinding
committee comments in interpreting Rule 803(6)
(Estate of Rennick, 181 Ill. 2d at 404-05) and by using
them to read an exception or limitation into the rule
that conflicts with the rule’s plain terms (Ferris,
Thompson & Zweig, Ltd., 2017 IL 121297, § 22).
Contrary to the Hutchison court’s assumption, the
rule’s committee comments cannot eliminate the
conflict between section 11-501.4 and Rule 803(6).

956 The Illinois Supreme Court has the primary
constitutional authority over court procedure (People v.
Peterson, 2017 ILL 120331, § 31), including the manner
by which evidence may be introduced into the courts
(id.; see also People v. Bond, 405 Il11. App. 3d 499, 508-
09 (2010)). Thus, where a statute conflicts with rule of
evidence promulgated by our supreme court, the
supreme court rule prevails. Peterson, 2017 IL 120331,
9 31; Bond, 405 Ill. App. 3d at 509; see also Ill. R. Evid.
101 (eff. Jan. 1, 2011) (“A statutory rule of evidence is
effective unless in conflict with a rule or a decision of
the Illinois Supreme Court.” (Emphasis added.)); see
generally People v. Walker, 119 I1l. 2d 465, 475 (1988)
(“where *** a legislative enactment directly and
irreconcilably conflicts with a rule of this court on a
matter within the court’s authority, the rule will
prevail”).
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57 Accordingly, I would decline to follow Hutchison,
and I would hold that the hospital blood test results in
this case were inadmissible pursuant to Rule 803(6). I
would therefore reverse the defendant’s convictions for
aggravated DUI and aggravating driving with a blood
alcohol concentration of 0.08 or greater and remand for
further proceedings on those counts.
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APPENDIX C

IN THE CIRCUIT COURT OF ROCK ISLAND
COUNTY, ILLINOIS
FOURTEENTH JUDICIAL CIRCUIT
CRIMINAL DIVISION

NO. 16-CF-00229
[Filed March 22, 2017]

THE PEOPLE OF THE STATE )
OF ILLINOIS,

Plaintiff,
vs.

RYAN JAMES DEROO,

DOB: [l 1954,

Defendant.

N N N N N N N N N N

Date of Sentence: 03-08-2017

CT 1 AGGRAVATED DRIVING
UNDER THE INFLUENCE
(Class - 1 Felony)

CT 3 AGGRAVATED DRIVING WHILE
REVOKED
(Class - 4 Felony)
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JUDGMENT - SENTENCE TO ILLINOIS
DEPARTMENT OF CORRECTIONS

WHEREAS the above-named defendant Ryan James
DeRoo, DOB: 1954 has been adjudged guilty
of the offenses enumerated below,

IT IS THEREFORE ORDERED that the defendant be
and hereby is sentenced to confinement in the Illinois
Department of Corrections for the term listed below for
each offense.

DATEQF  STATUTORY
CNTOFFENSE OFFENSE  CITATION  CLASS SENTENCE ~ MSR
1AGGRAVATED ~ 03-13-2016  625ILCS ~ 1Felony 9 Years 2 YEARS
DRIVING UNDER 0005/11-
THE INFLUENCE 501(a)(2) and
(d)2)D)
3AGGRAVATED ~ 03-13-2016  625ILCS ~ 4Felony 3 Years 1 YEAR
DRIVING WHILE 0005/6-303(d)
REVOKED

That the sentence imposed in Count III shall run
concurrent with the sentence imposed in Count I.

THE COURT FINDS that the defendant is entitled to
receive credit for time actually served in custody of
Rock Island County Sheriff’'s Department from March
23, 2016 to date of delivery to the Illinois
Department of Corrections.

IT IS FURTHER ORDERED that the Clerk of the
Court deliver a copy of this order to the Sheriff.

IT IS FURTHER ORDERED that the Sheriff take the
defendant into custody and deliver the defendant to the
Department of Corrections which shall confine said
defendant until expiration of the defendant’s sentence
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or until the defendant is otherwise released by
operation of law.

1.

IT IS FURTHER ORDERED that specimens of the
defendant’s blood, saliva, or other tissue, as directed
by the Illinois State Police, shall be collected within
45 days at a place and time designated by the
Illinois State Police for genetic marker analysis
pursuant to 730 ILCS 5/5-4-3(b). The defendant
shall pay an analysis fee of $250.00.

IT IS FURTHER ORDERED that the defendant Is
ordered to pay the costs of prosecution herein.
These fees, costs, and restitution (if applicable) are
reduced tojudgement against the defendant and are
declared a lien upon the defendant’s property.

IT IS FURTHER ORDERED that the defendant
shall pay a fine in the amount of $5,000.00
pursuant to 730 ILCS 5/5-9-1 plus surcharge to be
determined by the Clerk.

IT IS FURTHER ORDERED

This order is effective immediately.

ORDERED: __ 3-20-17

s/
HONORABLE FRANK FUHR
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APPENDIX D

[Seal]

SUPREME COURT OF ILLINOIS
SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721

CYNTHIA A. GRANT
Clerk of the Court

(217) 782-2035
TDD: (217) 524-8132

FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Chicago, IL 60601-3103

(312) 793-1332

TDD: (312) 793-6185

May 23, 2022

Terry David Slaw

Of Counsel

Office of the State Appellate Defender
770 E. Etna Road

Ottawa, IL 61350

In re: People v. Deroo
126120
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Dear Terry David Slaw:

The Supreme Court today entered the following order
in the above-entitled cause:

Petition for Rehearing Denied.

The mandate of this Court will issue to the Appellate
Court and/or Circuit Court or other agency on
06/27/2022.

Very truly yours,
s/

Clerk of the Supreme Court

cc: Appellate Court, Third District
Attorney General of Illinois - Criminal Division
Joshua Michael Schneider
State’s Attorney Rock Island
County State’s Attorney’s Appellate Prosecutor,
Third District
Thomas Anthony Karalis





