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This case concerns a near-thirty-year dispute
about environmental cleanup at the site of the former
Roosevelt Street Factory in Livingston County, Michi-
gan. Between 1961 and 1976, the property was owned
by Gould Electronics. Immediately adjacent to the
property is a facility owned since 1933 by the Living-
ston County Road Commission. Both tenants appear to
have used the carcinogenic degreasing agent trichloro-
ethylene (TCE) on their properties. In 1993, the Mich-
igan Department of Environment, Great Lakes, and
Energy discovered that an area straddling both parcels
contained dangerous levels of TCE. The Department
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identified both tenants as potential polluters. Predict-
ably, each blamed its neighbor and sought to recover
costs under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA), 42
U.S.C. § 9607(a), and its state equivalent.

In 2009, after the Department ordered Gould to
clean up the entire affected area, Gould sued the Com-
mission to apportion liability for any TCE contamina-
tion. In 2012, just before trial, the parties signed a
tolling agreement and agreed to stay the litigation
while the Department considered who was liable.
When the Department finally reached a conclusion in
2017—that it could not tell who was liable—Gould re-
vived the suit. The Commission then moved to amend
its answer and file a CERCLA counterclaim under 42
U.S.C. § 9613(f), a request the district court granted.
In mid-2020, the court decided not to delay the trial
amid the COVID-19 pandemic, instead conducting it
by online videoconference over the objections of both
parties.

After hearing from dueling experts in a seven-day
bench trial, the district court found that Gould had
been the “sole cause” of the TCE contamination. Using
its equitable powers, however, the court considered the
Commission’s lack of care with respect to the contami-
nation that had seeped onto its property, as well as its
repeated refusal to cooperate with the Department’s
investigations, and decided to hold Gould only 95 per-
cent liable for the costs of the cleanup (effectively re-
ducing the Commission’s recovery by 5 percent of
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Gould’s costs, or $212,664.85). Gould was ordered to
pay the Commission a net total of $962,153.07.

Gould now alleges a host of procedural and sub-
stantive defects related to the bench trial, and the
Commission, cross-appealing, objects to the district
court’s apportionment of 5 percent of the cleanup lia-
bility. For the reasons below, we affirm the judgment of
the district court in its entirety.

BACKGROUND

In 1993, the Michigan Department of Environ-
ment, Great Lakes, and Energy identified hazardous
substances in the soil at the Roosevelt Street Factory
dating from the tenancy of Gould Electronics.! Gould
had used the factory to manufacture pistons and con-
necting rods between 1961 and 1976, while the fac-
tory’s neighbor, the Livingston County Road
Commission, operated a facility that since 1933 con-
ducted vehicle repairs and asphalt tests and stored
materials for salting roads. The initial contamination
was detected on Gould’s property, but near the bound-
ary between the parcels. Upon further investigation,
the Department detected large quantities of the toxic
chemical TCE, which is a carcinogen and was once a
common degreasing agent. Gould was ordered to re-
move enough of the soil to remedy the contamination—
but it was not enough. Shortly thereafter, the

! Unless otherwise noted, the facts in this section are taken
from the final opinion and order of the district court dated No-
vember 19, 2020.
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Department found TCE-contaminated groundwater
in the aquifer straddling the factory and the storage
facility.

The Department identified both Gould and the
Commission as potential sources of the TCE and the
site was officially designated a “facility” under CER-
CLA. Because CERCLA allows property owners to sue
each other for the costs of environmental cleanup, both
parties hired consultants to take measurements, pre-
pare reports, and generally contest their liability.
Gould then sued the Commission in 2009 to recover re-
sponse costs,? alleging that the Commission was at
least partly responsible for the TCE contamination.
See 42 U.S.C. § 9607(a)(4)(B). Just before trial, in 2012,
the parties determined it would be more efficient to
allow the Department to complete its assessment of
liability first; to that end, they signed a tolling agree-
ment that preserved the litigation but stayed it until
the Department weighed in. Included in the agreement
was a preambulatory clause expressing the parties’
desire “to conserve resources and avoid unnecessary
litigation time and expense while simultaneously pre-
serving their current respective rights, defenses and
litigation positions.” Five years later—much longer
than expected—the Department issued a letter con-
cluding that while none of the TCE released on the

2 Because the contaminated groundwater had been seeping
toward nearby Thompson Lake, the Department ordered Gould to
undertake a comprehensive environmental cleanup of the entire
affected area across both parcels. Gould did this and, in accord-
ance with CERCLA, now contests its liability with respect to
cleanup costs after the fact.
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Commission’s property was “demonstrated to be di-
rectly attributable to [the Commission’s] historic oper-
ations,” it “cannot agree or disagree with” the
Commission’s theory that Gould was responsible.
Gould then revived the litigation as contemplated in
the tolling agreement.

This time around, both parties filed motions seek-
ing to file new pleadings that would go beyond the
scope of the first case, which the district court denied.
The court insisted that in the second case the parties
abide by the pleadings as they had been in the first
case. Months later, after discovery, the Commission
again sought leave to add a CERCLA contribution
counterclaim. See 42 U.S.C. § 9613(f). Because the
statutory scheme allows such counterclaims to be
brought either “during or following” a civil CERCLA
claim, ibid., and because of Federal Rule of Civil Pro-
cedure 15’s generous pleading standards, the court re-
versed course and granted the motion. The parties
then prepared for trial.

At that point, in mid-2020, the COVID-19 pan-
demic had forced much of the justice system to slow or
halt. Over the objections of the parties, the district
court decided to go forward with the bench trial using
videoconferencing services. The virtual trial took place
over seven days, with each side offering experts and
evidence. At its conclusion, the district court issued a
108-page opinion in which it (1) excluded certain evi-
dence presented by Gould on the grounds that it was
presented by an expert who was not a specialist in
the field and who did not prepare the reports himself;
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(2) found Gould to be the “sole cause” of the TCE con-
tamination, though only 95 percent liable for the Com-
mission’s costs; and (3) held the Commission 5 percent
liable for Gould’s costs because of the Commission’s
dilatory tactics and refusal to cooperate with the De-
partment. By then, Gould had spent more than $4.25
million responding to the contamination; the Commis-
sion had spent about $1.25 million. After subtracting
the Commission’s 5 percent liability from 95 percent of
its costs, the Commission was awarded $962,153.07.
Gould now appeals, and the Commission cross-appeals
the reduction of its award.

ANALYSIS

Gould claims that (1) under the terms of the toll-
ing agreement, the Commission should never have
been permitted to amend its answer and bring a coun-
terclaim; (2) the remote bench trial was plagued by
technological problems that violated Gould’s due-
process rights; (3) the district court improperly ex-
cluded evidence presented by Gould’s expert; (4) the
finding that Gould was the sole cause of TCE was
clearly erroneous; and (5) the $1.25 million spent by
the Commission to hire an environmental consultant
is not recoverable under CERCLA. The Commission,
cross-appealing, objects to the district court’s equitable
apportionment to it of 5 percent of the cleanup liability,
claiming that it did in fact exercise due care in dealing
with the contamination.
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A. The 2012 Tolling Agreement

Gould’s principal argument on appeal is that the
2012 contract staying the litigation should have pre-
vented the Commission from bringing a contribution
counterclaim once the case was revived in 2017. We re-
view the district court’s ruling on the motion to amend
the pleadings for abuse of discretion, Pulte Homes, Inc.
v. Laborers’ Int’l Union of N. Am., 648 F.3d 295, 304
(6th Cir. 2011), and will reverse if we have “a definite
and firm conviction that the trial court committed a
clear error of judgment,” Scottsdale Ins. Co. v. Flowers,
513 F.3d 546, 554 (6th Cir. 2008) (citation omitted).

The relevant language in the tolling agreement is
as follows:

WHEREAS, the Parties wish to conserve re-
sources and avoid unnecessary litigation time
and expense while simultaneously preserving
their current respective rights, defenses and
litigation positions.

If a New Case is filed, the current record,
pleadings, Joint Final Pretrial Order, discov-
ery, expert reports, legal positions of the par-
ties, etc. in the Lawsuit shall be preserved as
applicable and binding in the New Case as
they currently are in the Lawsuit.

Gould seizes on the verb “preserve” to claim that the
purpose of the agreement was to freeze the parties’ lit-
igation positions for all time, and that when the litiga-
tion resumed, each of the claims and defenses should
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have been identical to those in the original suit—which
did not include a contribution counterclaim—and not
subject to alteration or amendment in the conventional
course of litigation. In support of its position, Gould
correctly notes that the district court had previously
denied the Commission’s request to bring a contribu-
tion counterclaim at the inception of the second case.
But that denial should be placed in its proper context.
Both parties had filed motions seeking to expand their
claims: Gould wanted to add a cost-recovery claim for
salt contamination (in addition to TCE contamination),
and the Commission wanted to add a CERCLA coun-
terclaim, new affirmative defenses, and a jury demand.
In light of the “preserve” language in the tolling agree-
ment, the court insisted that “the parties were to pick
up where they left off,” and the pleadings were to be
presented as they had been in the first case: no salt-
contamination claim for Gould, no new defenses or
claims for the Commission.

Seven months later, after extensive discovery, the
Commission again asked the court for leave to bring a
§ 9613(f) contribution counterclaim—with a different
result.? Because the statute allows a party to seek
contribution from any other “potentially liable” party
“during or following any civil action” for CERCLA
costs, 42 U.S.C. §9613(f) (emphasis added), the

3 This time, the Commission did not attempt to add addi-
tional affirmative defenses or a jury demand to its pleadings. Nor
did Gould revive its salt-contamination cost-recovery claim,
though nothing indicates that the district court would not have
entertained additional requests for reconsideration.
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Commission made clear that “denying [] the right to
seek contribution in the present action will not prevent
[a] court from hearing its contribution claim” in a later
action. With the understanding that the Commission
would assert its right to recover a portion of costs from
Gould regardless of the court’s decision, and reasoning
that consolidation would better serve the interests of
judicial administration, this time the court granted the
motion to amend.

Gould now insists either that the court should
have been held to its earlier ruling or that the tolling
agreement restricted the second case to only those
claims and defenses that existed when the first case
was stayed. As to the former point, there is no incon-
sistency between the district court’s first and second
rulings. The fact that the district court insisted that
the parties present the second case as they had pre-
sented the first one is consistent with the tolling agree-
ment; because the agreement preserved the parties’
claims and defenses, the court refused to entertain
either side’s attempts to reframe their arguments at
the start of the second case. After discovery, and once
it became clear that the court was essentially already
deciding the merits of the counterclaim (because it
would require the court to determine precisely the
same equities as Gould’s CERCLA claim, i.e., the ex-
tent to which each party was responsible for the TCE
contamination), the court reconsidered and allowed
the amendment. Doing so saved time and resources,
since the Commission promised to bring the counter-
claim as a separate suit regardless.
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As to Gould’s latter argument, the tolling agree-
ment did not merely preserve the parties’ positions
when the litigation was frozen. The text makes clear
that it also preserved their “rights.” Gould would have
us hold that a tolling agreement written to ensure that
the parties restart where they left off instead pre-
cluded the Commission from asserting its counter-
claim until after the close of the litigation, even though
the statutory scheme entitles litigants in the Commis-
sion’s position to assert counterclaims “during or fol-
lowing any civil action” like the one here. See 42 U.S.C.
§ 9613(f) (emphasis added). Besides, there is no reason
the Commission could not have brought a contribution
counterclaim during the first suit (i.e., before the toll-
ing agreement), and nothing in the tolling agreement
prevents the parties from properly amending their
pleadings as would be the case in the normal course of
litigation.

The district court found reason not to grant the
Commission’s motion when the pleadings in the second
suit were filed (in the interest of preserving the first
suit before discovery). When it reversed course later, it
did so with the understandings that (1) the Commis-
sion would have brought the counterclaim as a sepa-
rate action in any case and (2) a consolidated
resolution of the case was preferable to piecemeal ad-
judication. The court’s initial denial was interlocutory,
and certainly not unchangeable. Under the circum-
stances, this was not an abuse of discretion.
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B. The Bench Trial

Gould brings three procedural or substantive chal-
lenges to the bench trial. It asserts that (1) the remote
trial deprived it of due process, (2) the district court
incorrectly excluded the testimony and reports of its
expert from evidence, and (3) the court’s factual find-
ings were clearly erroneous. As explained below, none
of these arguments succeeds.

1. Due Process

The COVID-19 pandemic prevented the district
court from conducting the trial in person as sched-
uled. Faced with this, both parties asked that the
trial be delayed, but the court opted instead to proceed
virtually. Gould describes the seven days of remote ar-
guments as “technologically plagued” and insists that
the impacts on credibility determinations and cross-
examination deprived Gould of due process. Some ex-
amples Gould alleges include requiring counsel to set
up videoconferencing software to participate, difficulty
hearing what Gould’s expert was saying, and conver-
sational disruptions to what might otherwise be a
smooth line of questioning.

As an initial matter, the cases Gould cites when
describing the purported requirements of due process
are hopelessly out of date considering the facts of this
case. Videoconferencing technology in its current form
is relatively new, but the mean year of the precedential
cases Gould relies on is 1993—meaning the due-pro-
cess-related quotations Gould draws from those cases
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do not address the question of videoconferencing tech-
nology, and indeed describe an era that is long past.*
Moreover, a sizeable portion of the population has
adopted videoconferencing technology for everyday use
during the COVID-19 pandemic, including and espe-
cially members of the legal profession.®

Gould’s clearest legal argument is that the district
court violated the Confrontation Clause by conducting
cross-examination remotely. See U.S. Const. amend. VI.
But the case it cites to that effect is inapposite. Stoner
v. Sowders, a Sixth Circuit case from 1993, concerned
the propriety of videotaped testimony, not live video
testimony. 997 F.2d 209 (6th Cir. 1993). As this court
recognized, it was the lack of “a sufficient showing of
[the witnesses’] unavailability to give live testimony”
that gave rise to the constitutional violation. Id. at 210,
213-14. Here, all witnesses were available and were
in fact cross-examined. The Stoner court had no occa-
sion to analyze whether video testimony with live

4 See generally, e.g., Anderson v. City of Bessemer City, 470
U.S. 564 (1985); Jackson v. Virginia, 443 U.S. 307 (1979); Gold-
berg v. Kelly, 397 U.S. 254 (1970); Greene v. McElroy, 360 U.S.
474 (1959); United States v. Burke, 345 F.3d 416 (6th Cir. 2003);
Stoner v. Sowders, 997 F.2d 209 (6th Cir. 1993).

5 The American Bar Association has noted a sharp increase
in lawyers’ use of videoconferencing technology even prior to the
start of the trial in this case. Ellen Rosen, The Zoom Boom: How
Videoconferencing Tools Are Changing the Legal Profession (ABA
Journal June 3, 2020), available at https://www.americanbar.org/
groups/journal/articles/2020/the-zoom-boom-how-videoconferencing-
tools-are-changing-the-lega/ (last visited Mar. 22, 2022).
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questioning would satisfy the Sixth Amendment, be-
cause the technology as we know it did not exist.

Gould acknowledges that its due-process chal-
lenge “is a fact-specific determination,” First Br. for
Appellant 43, but offers little evidence that this case
in particular was inappropriately conducted. An exam-
ination of the trial transcript reveals that the techno-
logical difficulties were not as dire as Gould makes
them out to have been. As an example, Gould high-
lights the exchange between the district court and
Gould’s lead expert, John Browning. But while the
court did repeatedly ask Browning to speak up in his
very first minutes of testifying, once it became clear
that it was difficult to hear, Browning switched off the
in-app videoconferencing audio and called in on his
phone, and the problem was solved. Indeed, the court
recognized that the problem was serious enough to
take a break “until we get him set up right.” As the
Commission correctly notes, Browning then went on to
testify for days. Those familiar with videoconferencing
software will note that minor adjustments are usually
necessary when beginning, and as participants become
more familiar with the format, quality improves. Here,
both parties’ extensive questioning of Browning shows
that any initial problem did not rise to the level of a
due-process violation.

Because Gould has not presented evidence that
the videoconferencing format generally violates due
process, and does not point to anything in the record
demonstrating that in this case in particular it was
unable to cross-examine witnesses or the court was
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unable to determine credibility, Gould received all the
process it was due.

2. Evidentiary Rulings

Gould raises evidentiary challenges to two of the
district court’s rulings. First, the court excluded the
testimony of Gould’s environmental expert John
Browning, because Browning based his analysis en-
tirely on the work of a different expert, Thomas Cok
(who did not testify). Second, the court declined to
allow the introduction of reports prepared by Cok, be-
cause those reports were hearsay not subject to any
exception and because Cok did not testify. These two
evidentiary rulings are reviewed for abuse of discre-
tion and should only be reversed if they “affected the
outcome of the trial”—i.e., were not mere harmless
error. United States v. Morales, 687 F.3d 697, 701-02
(6th Cir. 2012) (citation omitted). For the reasons be-
low, both of Gould’s challenges fail.

As noted above, Gould’s expert, John Browning,
testified over multiple days of the bench trial. Through
Browning’s testimony, Gould also attempted to intro-
duce reports prepared by Thomas Cok, a member of
Browning’s firm, the Mannik & Smith Group. Both the
testimony and the reports detailed Mannik & Smith’s
“contouring maps depicting the elevation of the inter-
mediate clay layer and the pattern of groundwater
flow,” as well as the site’s subsurface geology, in sup-
port of Gould’s theory that the Commission spilled
TCE that migrated to Gould’s property. During the
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trial, the court allowed Browning to testify, but ex-
cluded Cok’s reports because Cok was unavailable and
thus not subject to cross-examination. After trial, the
court stated that it was excluding Browning’s testi-
mony from its decision-making on the ground that
Browning had failed to provide a foundation for his
opinions as required by Federal Rule of Evidence 702.

Neither evidentiary ruling is reversible as an
abuse of discretion because any error was plainly
harmless. In a lengthy opinion, while the district
court found both Browning’s testimony and Cok’s re-
ports to be inadmissible, it considered the merits of
both and found them to be unpersuasive in any event.
Gould Elecs. Inc. v. Livingston Cnty. Road Comm’n,
No. 17-11130, 2020 WL 6793335, at *9 (E.D. Mich. Now.
19, 2020) (“[E]ven if the Court were to consider this
testimony, it would not consider the testimony to be
persuasive.”). On the merits, the court cited to Brown-
ing’s testimony with respect to (1) the direction of the
TCE contamination, (2) Gould’s methods of addressing
the contamination, (3) the demarcation between
Gould’s and the Commission’s properties between
1950 and 1970, (4) the locations where TCE was de-
tected, (5) how to measure groundwater based on adja-
cent wells, (6) the possible directions of groundwater
flow (a prominent merits argument by Gould on ap-
peal), and numerous other fact-intensive issues. On
each of these occasions, the court treated Browning’s
testimony as if it were admissible. E.g., id. at *23
(“Even assuming that Browning is qualified to tes-
tify. . . . 7). And as noted above, Browning’s testimony
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was based in large part on Cok’s reports, which the
court occasionally mentioned when citing Browning.
E.g.,id. at *28 (“[Browning’s] conclusion was premised
on [Mannik & Smith’s] drawings of cross-sections of
the subsurface geology.”). By all indications, then, the
court reasoned through its opinion as if Browning’s
testimony and Cok’s reports were in evidence.

Any error in excluding the testimony and reports
was therefore harmless because neither was excluded
from the district court’s analysis in practice. The dis-
trict court examined the merits of Browning’s testi-
mony in full, compared it against the Commission’s
evidence, and found the latter more persuasive. Re-
gardless of whether it was an abuse of discretion for
the district court to note that Browning’s testimony did
not meet the evidentiary standards for admission and
should not have been included during the trial, the
court’s full consideration of that evidence renders any
error harmless.

3. Factual Findings

Finally with respect to the bench trial, Gould
brings a merits challenge to the court’s factual finding
that Gould was the “sole cause” of TCE contamination
at the site. We review factual findings for clear error,
meaning “the definite and firm conviction that a mis-
take has been committed.” Holt v. City of Battle Creek,
925 F.3d 905, 910 (6th Cir. 2019) (citation omitted).

At trial, it became clear that there were no records
clearly indicating that Gould had spilled TCE on its
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property. The case was simply too old, and too many of
Gould’s former employees had passed away. What the
district court did find was that Gould had dumped
some kind of waste chemical in large quantities onto
the soil in precisely the spot where the Department
would later detect huge quantities of TCE and other
contaminants. While the lack of records meant that
“none of the testimony directly links Gould Inc. to TCE
usage,” there were “extraordinarily high concentra-
tions of TCE” in “one of the very areas where employ-
ees poured fluids on the ground.” Gould Elecs., 2020
WL 6793335, at *33. Additionally, because the issue
was the apportionment of liability as between the two
parties, the Commission’s activities during the rele-
vant time period were just as important as Gould’s.
And as the court explained, Gould presented “no evi-
dence demonstrating that there were any deposits of
TCE onto soils on” the Commission’s property.® Ibid.
(emphasis added). Taken together, the evidence
showed that “no disposal of TCE occurred on the [Com-
mission’s] Property,” and “Gould Inc., and not [the
Commission], generated the TCE contamination.” Ibid.

Gould argues forcefully that the district court
should have accepted the alternative theory that, be-
cause Gould preserved no records, it is not responsible
for the thousands of gallons of TCE found under the

6 Gould, on appeal, makes much of the fact that the Commis-
sion concededly disposed of small quantities of TCE at its facility.
But as the record shows, any TCE used by the Commission was
disposed of in the proper manner: by contracting a waste-disposal
company to haul away the dangerous chemicals, not by dumping
them on the ground.
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spot where Gould’s employees had been dumping
waste chemicals. Even considering that argument,
Gould has not met its burden here. Recognizing that
“[wlhere there are two permissible views of the evi-
dence, the factfinder’s choice between them cannot be
clearly erroneous,” we affirm the district court’s plau-
sible factual findings. Anderson v. City of Bessemer
City, 470 U.S. 564, 574 (1985).

C. “Necessary Costs of Response” Under CERCLA

Gould’s last contention on appeal is that none of
the Commission’s $1.25 million in costs is recoverable
under CERCLA. For the definition of a recoverable
cost, we look to § 9613(f), where the described liability
for “contribution” cross-references § 9607 to hold par-
ties liable only for another’s “necessary costs of re-
sponse.” 42 U.S.C. § 9607(a)(4)(B). And “ ‘respond’ or
‘response’ means remove, removal, remedy, and reme-
dial action.” 42 U.S.C. § 9601(25). The Supreme Court
has also stated what response is not: lawyers’ fees, at
least, are not recoverable unless the “lawyers’ work [ ]
is closely tied to the actual cleanup.” Key Tronic Corp.
v. United States, 511 U.S. 809, 820 (1994). In this circuit
and others, a two-part test of sorts has emerged, in that
costs must be both necessary and “incurred in response
to a threat to human health or the environment.” Reg’l
Airport Auth. of Louisville v. LFG, LLC, 460 F.3d 697,
700 (6th Cir. 2006).

” The Commission may have been correct to describe CER-
CLA as a “labyrinth.”



App. 19

The costs incurred by the Commission here con-
sisted entirely of the work performed by its environ-
mental consulting firm, as well as the expert it
retained for the bench trial. The nature of the work
was, as both sides allow, “investigatory,” and primarily
centered on the Commission’s efforts to convince the
Department that it was not the source of the TCE con-
tamination. See Third Br. for Appellant 13-15.

Seizing on the holding in Key Tronic, Gould re-
peats language from circuit cases that refer to Key
Tronic using phrases like “legal fees” and “litigation-
related costs,” but Gould expands Supreme Court prec-
edent and describes the Commission’s prohibited costs
as those “aimed at exonerating itself from liability.” Id.
at 10. A distinction should be drawn, at the outset, be-
tween fees paid to lawyers (who investigate and liti-
gate cases) and fees paid to environmental consulting
firms (who investigate in a different sense and prepare
maps and reports). The Commission’s costs are not the
former, regardless of whether they uncovered evidence
later used by lawyers. The question, then, is whether
the costs of environmental consultation are more like
“litigation-related costs” or like covered “costs of re-
sponse.” The answer is plainly the latter. The justifica-
tion in Key Tronic for excluding litigation costs was
that courts compensating lawyers is extraordinary; the
Court expressed doubt that a fee award would be im-
plied in the statute. 511 U.S. at 818. By contrast, there
is no special disfavoring of consulting costs, and any
private landowner accused of contaminating its prop-
erty would be well advised to seek out an independent
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determination of how responsible it is and how bad the
damage is—i.e., an environmental assessment. What
is more, the Key Tronic requirement that costs be tied
to the “actual cleanup” applied only to legal costs, id.
at 820, but Gould elides that distinction and attempts
to place all attempts at exoneration in the nonrecover-
able column. The district court recognized that this
was improper, and we affirm.®

D. Apportionment of Liability

The Commission argues on cross-appeal that the
district court’s division of liability—holding Gould 95
percent responsible and the Commission 5 percent re-
sponsible—was an abuse of discretion. See GenCorp,
Inc. v. Olin Corp., 390 F.3d 433, 450 (6th Cir. 2004)
(“Abuse-of-discretion review applies to the district
court’s allocation of [§ 9613(f)] costs.”). Because the
court made a factual determination that Gould was the
“sole cause” of the TCE spill, the Commission argues,
any apportionment of less than 100 percent of the lia-
bility to Gould would be inappropriate. To support this,

8 As a policy matter, a failure to reimburse nonliable (or less-
liable) parties for the costs of retaining environmental consult-
ants in CERCLA cases would run the risk of discouraging thor-
ough investigation. A landowner who knows his investigation
costs (whether legal or environmental) are nonrecoverable is lia-
ble to spend less. But costs saved by private parties are costs in-
curred by public investigators. To be sure, the Commission “hoped
to use” its consultants “as a basis to exonerate itself within litiga-
tion.” Third Br. for Appellant 11. But in doing so, it prepared
third-party scientific reports that proved vital in the district
court’s ultimate apportionment of liability.
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the Commission points to the purpose behind CER-
CLA, arguing that the statutory scheme’s primary
principle is “polluter pays.” Gould was the polluter,
ergo, Gould pays. But the identity of the initial polluter
is not the only consideration—after all, CERCLA con-
cerns “response” to pollution, not just the act of pollut-
ing. The district court was entitled to exercise its
discretion and find that the Commission’s actions
made it at least partly responsible for the ultimate size
of the costs of cleaning up the TCE. For this and other
reasons, the Commission’s cross-appeal fails.

To start with, the text is not as restrictive as the
Commission makes it out to be. Section 9613(f), the ba-
sis for the Commission’s claim here, sets out the crite-
ria for apportioning costs: “[T]he court may allocate
response costs among liable parties using such equita-
ble factors as the court determines are appropriate.” 42
U.S.C. § 9613(f). These factors are not up to each court
individually; the general practice now is to use the so-
called Gore factors, originally proposed (but never
passed) by then-Congressman Al Gore while debating
CERCLA.® United States v. Consolidation Coal Co., 345

9 The Gore factors are:

(1) the ability of the parties to demonstrate that
their contribution to a discharge, release or dis-
posal of a hazardous waste can be distinguished,;

(2) the amount of the hazardous waste involved;

(3) the degree of toxicity of the hazardous waste in-
volved,;

(4) the degree of involvement by the parties in the

generation, transportation, treatment, storage,
or disposal of the hazardous waste;
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F.3d 409, 413 (6th Cir. 2003) (noting that court “may
consider several [Gore] factors, a few factors, or only
one . . . depending on the totality of the circumstances”
(citation omitted)).

Here, the district court relied on two of the Gore
factors when it found the Commission to be 5 percent
liable: degree of care exercised and degree of coopera-
tion with officials. Citing the Commission’s unreason-
able delay in cooperating with the Department, as well
as its primary focus on avoiding liability (rather than
assisting with the cleanup), the court noted that the
Commission had “failed to exercise due care and was
recalcitrant.” Gould, on the other hand, had “persua-
sively rebutted [the Commission’s] argument that
[Gould] unnecessarily delayed its remediation efforts.”
Gould Elecs., 2020 WL 6793335, at *48. The Commis-
sion’s shortcomings meant that although Gould had
been responsible for the spill, the Commission was “not
entirely blameless”: its actions to “frustrat(e]” the De-
partment’s “efforts to determine the source of the TCE
plume” were sufficiently reprehensible and damaging

(5) the degree of care exercised by the parties with
respect to the hazardous waste concerned, tak-
ing into account the characteristics of such haz-
ardous waste; and

(6) the degree of cooperation by the parties with
Federal, State, or local officials to prevent any
harm to the public health or the environment.

Kerr-McGee Chem. Corp. v. Lefton Iron & Metal Co., 14 F.3d 321,
326 n.4 (6th Cir. 1994).
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that it should bear 5 percent of the liability. Id. at *48—
49.

The Commission now argues at length for “funda-
mental fairness,” claiming that CERCLA should have
barred the district court from finding Gould anything
less than 100 percent liable—but, simultaneously, that
CERCLA itself'is “nebulous,” “bastardized,” “gobbledy-
gook,” and “puzzlingly unfair.” Second Br. for Appellee
34-35, 39, 60-63. It cites little law in support of these
propositions. In fact, the Commission’s sole legal argu-
ment on the Gore factors is one it raised before the
district court: that a 1995 EPA policy statement im-
munizes it from allegations of lack of due care. In that
document, the EPA clarified that when it is consider-
ing CERCLA enforcement actions against property
owners where the contamination is confined to
groundwater, it is not a per se “failure of ‘due care’” if
the owner fails to “conduct[] groundwater investiga-
tions or install[] groundwater remediation systems.”
EPA, Final Policy Toward Owners of Property Con-
taining Contaminated Aquifers (May 24, 1995),
https://www.epa.gov/sites/default/files/201309/documents/
contamin-aqui-rpt.pdf (last visited Mar. 22, 2022).
Therefore, the Commission claims, the owner of a con-
taminated aquifer who fails to take these steps has al-
ways exercised due care. If that sounds strange, it is,
primarily because it is illogical: failure to take the
steps in the policy guidance is not sufficient to show
that an owner lacked due care, but that same failure is
certainly no proof that the owner exercised due care.
Add to that the district court’s observation that “the
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policy governs EPA enforcement actions,” not “private
cost recovery matters,” and it is hard to see how the
Commission prevails. Gould Elecs., 2020 WL 6793335,
at *34.

A party cannot ignore hazardous waste on its
property and refuse to cooperate with regulatory au-
thorities simply because it claims it did not cause the
spill. As the Gore factors demonstrate, there are other
CERCLA considerations in allocating costs apart
from the act of pollution. What is more, the abuse-of-
discretion standard here is “augment|ed]” in favor of
the district court by the highly deferential language in
§ 9613(f), which entitles a court to use its equitable
powers when allocating costs. GenCorp, Inc., 390 F.3d
at 450. Given that, the lower court’s apportionment of
liability was within its discretion, and we affirm the
denial of the Commission’s cross-appeal.

CONCLUSION

For the reasons above, the judgment of the district
court is AFFIRMED.
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I. INTRODUCTION

This is an environmental contamination case in
which the parties dispute whether and how the costs
of cleanup and remediation must be shared between
them under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (‘CERCLA”),
42 U.S.C. § 9601, et seq., and under Michigan’s Natu-
ral Resources and Environmental Protection Act
(“NREPA”), Mich. Comp. Laws § 324.101, et seq. The
Court conducted a seven-day non-jury trial between
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July 13, 2020, and July 21, 2020, by way of videocon-
ferencing. The parties have submitted post-trial briefs
and proposed findings of fact and conclusions of law, as
well as responses to the post-trial briefing.

Plaintiff Gould Electronics, Inc. (“Gould”) con-
tends that Defendant Livingston County Road Com-
mission (“LCRC”) is responsible for contributing to a
plume of trichloroethylene (“TCE”) traversing the par-
ties’ adjacent properties and migrating northeast to-
ward Thompson Lake in Howell, Michigan. Pl
Proposed Findings of Fact & Conclusions of Law
(“PFFCL”) at 5-9 (Dkt. 253). LCRC, in turn, maintains
that Gould is solely responsible for the contamination.
Def. PFFCL at 10 (Dkt. 252). Gould advances a cost re-
covery claim under CERCLA § 107(a), 42 U.S.C.
§ 9607(a), and seeks to hold LCRC strictly liable for the
entirety of its response costs. See 3d Am. Compl. (Dkt.
76).! LCRC maintains that it is shielded from liability
under the third-party [5] defense, CERCLA § 107(b)(3),
42 U.S.C. § 9607(b)(3), and under the contiguous land-
owner defense, CERCLA § 107(q), 42 U.S.C. § 9607(q).
Def. PFFCL at 31-37. LCRC also argues that because
the harm is divisible, it must be apportioned entirely

! Gould filed an earlier case against LCRC on July 6, 2009.
Gould Elecs., Inc. v. Livingston Cty. Rd. Comm’n, No. 09-cv-12633
(E.D. Mich.). On May 29, 2012, the parties stipulated to dismiss
that action without prejudice, in accordance with an agreement
executed on May 21, 2012. See Stip. Order of Dismissal, Ex. A to
Am. Compl. (Dkt. 22-2). The order of dismissal provided that ei-
ther party could revive the surviving claims by filing a complaint
initiating a new action. Id. § 2. Gould initiated the present action
on April 11, 2017.
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to Gould. Id. Alternatively, LCRC advances contribu-
tion counterclaims under CERCLA § 113(f)(1), 42
U.S.C. § 9613(f), and under NREPA, Mich. Comp. Laws
§ 324.20129, seeking to equitably allocate all response
costs, including its own, to Gould. Am. Counter-Compl.
(Dkt. 118).

CERCLA is designed to promote timely cleanup of
environmental hazards by requiring investigation and
remediation of contamination—not just by those who
actually degraded the environment through direct dis-
posal of the contamination but also by landowners and
certain other “responsible parties,” regardless of
whether they caused the toxic condition. The response
costs incurred in conducting investigations and reme-
diations may later be recovered, in whole or in part,
from other responsible parties. For the reasons dis-
cussed below, the Court finds that Gould’s corporate
predecessor dumped vast quantities of waste chemi-
cals, including TCE, onto the ground and into floor
drains on its property over the course of fifteen years.
These chemicals leached through the soils and ground-
water and migrated onto neighboring properties, in-
cluding LCRC’s adjoining property. Although LCRC
did not cause or contribute to the TCE contamination,
it is liable as an owner of property where contamina-
tion is leaching through the soils and groundwater.
And it fails to win the protection that CERCLA pro-
vides for innocent landowners because it was dilatory
in investigating the source of the contamination and
failed to fully cooperate with the state regulatory
agency’s efforts to investigate the site.
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Under these circumstances, the Court finds in fa-
vor of Gould on its CERCLA cost recovery claim and
holds that LCRC is strictly liable for Gould’s response
costs. However, the Court also finds in favor of LCRC
on its CERCLA contribution counterclaim. Having
considered the [6] equities, the Court holds that Gould
must bear the vast majority of the response costs,
given that its corporate predecessor caused the toxic
conditions. Accordingly, Gould’s equitable share of its
past and future response costs, as well as LCRC’s past
response costs, is fixed at 95%. Because LCRC engaged
in delay tactics and was recalcitrant in cooperating
with the state agency, it must bear 5% of the response
costs. Finally, the Court dismisses LCRC’s NREPA con-
tribution counterclaim.

II. BACKGROUND
A. The Properties & Historical Operations

This case involves the determination of responsi-
bility for costs associated with the investigation and
remediation of TCE contaminating two adjacent par-
cels of land. One of the parcels, located at 325 North
Roosevelt Street in Howell, Michigan, was owned and
operated by non-party Gould Inc., one of Gould’s corpo-
rate predecessors, from 1961 through 1976 (the “Gould
Property”). 3d Am. Compl. q 5; Rich Dep. at 11-12 (Dkt.
189-21).2 Over this period, Gould Inc. operated a piston

2 The parties stipulated to the admission of all depositions
referenced in this Opinion as de bene esse depositions. Trial Tr.
VI at 117-118 (Dkt. 263).
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and connecting rod manufacturing facility (the Roose-
velt Street Factory, or “RSF Facility”) at the Gould
Property. Rich Dep. at 12; Cronmiller Dep. at 35 (Dkt.
249); Trial Tr. V at 60 (Richardson) (Dkt. 262).3 The
RSF Facility spans nearly the entire length of the
northern boundary of the Gould Property, as depicted
in the image below. See Figure 1 to Travers Report at
PagelD.32137 (Dkt. 168).

.

* ‘Rc;e.\'/elt &
factony [

Y & “ B Yoo
Former ./ / & ) : Storag
Gould

[7] LCRC currently owns the property immedi-
ately to the east of the Gould Property, located at 918

3 Gould “manages the assets and liabilities” arising from the
discontinued operations of Gould Inc. and admits that it is respon-
sible for addressing the site investigation and remediation work
at the Gould Property. Trial Tr. III at 73 (Callahan) (Dkt. 260);
Rich Dep. at 14, 19; Answer to Am. Counter-Compl. | 1 (Dkt.
120).
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North Street in Howell, Michigan (the “LCRC Prop-
erty”). Answer to 3d Am. Compl. J 6 (Dkt. 79). LCRC
operated at the LCRC Property between 1934 and
1990. Trial Tr. III at 157 (Craine) (Dkt. 260). LCRC is
responsible for constructing and maintaining roads,
bridges, storm systems, and dams. Id. at 139-140. Its
operations at the LCRC Property were limited to vehi-
cle repair and maintenance, equipment and material
storage, and office work. Id. at 150, 153, 159, 161; Trial
Tr. IV at 173 (Messner) (Dkt. 261). It did not operate
any manufacturing facilities on the LCRC Property.
Trial Tr. I at 140 (Craine).

[8] The parties presented evidence regarding the
historical operations at the Gould and LCRC Proper-
ties.* Former employees of Gould Inc. testified that it
was common practice at the RSF Facility to dispose of
chemicals used in the manufacturing process by pour-
ing them onto the ground on the Gould Property. Addi-
tionally, a large degreasing tank, which likely
contained TCE, was located at the far eastern side of
the RSF Facility. One former employee testified that
the tank’s contents were disposed of by permitting
them to flow into a floor drain at the RSF Facility.
LCRC maintains that this floor drain was connected to
a PVC pipe that ultimately emptied into a storm sewer
on the LCRC Property.

4 For simplicity, the Court provides a broad overview of the
historical operations, the parties’ investigations and response ac-
tivities, and the expert testimony, without citation to the record.
These matters are discussed in greater detail in later sections,
with extensive record citations.
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Meanwhile, records and testimony demonstrate
that LCRC used TCE between 1985 and 1986 to per-
form a series of asphalt tests on-site. Former LCRC
employees testified that they disposed of the waste
TCE used to perform these tests in a drum that was
later picked up for disposal by Safety Kleen, LCRC’s
vendor for TCE and other chemicals. These employees
denied that TCE was ever disposed of by pouring it or
spilling it onto the ground. Gould, however, disputes
how many tests were performed and contends that
LCRC has not definitively established what became of
the waste TCE after Safety Kleen picked it up. Addi-
tionally, Gould maintains that LCRC could have
caused the contamination on the Gould Property, as
LCRC’s operations allegedly extended beyond the
property line and onto the Gould Property.

B. Discovery of TCE

In 1988, the Michigan National Bank (“MNB”), a
former owner of the Gould Property, voluntarily under-
took an excavation and other remediation activities
to address petroleum contamination on the Gould
Property. In 1993, the Michigan Department of Envi-
ronmental [9] Quality (“EGLE”)® designated the
Gould Property a “facility,” based on the presence of
hazardous substances at the site, and identified
Gould as a potentially responsible party under state

5 The name of the agency was later changed to the Depart-
ment of Environment, Great Lakes, and Energy. For simplicity,
this Opinion refers to the agency throughout as EGLE, its current
moniker.
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environmental law.® Gould thereafter assumed from
MNB responsibility for the investigation of the Gould
Property. In 1994, Gould retained the Mannik & Smith
Group, Inc. (“MSG”), an environmental consulting
firm, to investigate and clean up the contamination on
the Gould Property.

As its work progressed, Gould believed that it was
nearing completion of its cleanup and would soon ob-
tain EGLE’s closure of the site.” However, TCE was un-
expectedly detected on the Gould Property in 1997 or
1998. As a result, EGLE required Gould to expand its
investigation to determine the sources of the TCE.
MSG performed a series of additional investigations
and, in 2001, performed an excavation in the north-
eastern corner of the Gould Property during which 400
to 500 cubic yards of soil containing TCE were re-
moved. Additionally, in 2016, MSG installed a pump
and treat system to treat the groundwater

6 A “facility” is defined, in relevant part, under CERCLA as
“any site or area where a hazardous substance has been depos-
ited, stored, disposed of, or placed, or otherwise come to be lo-
cated. ...” 42 U.S.C. § 9601(9). The NREPA definition is similar.
See Mich. Comp. Laws § 324.20101(s). Ownership or operation of
a facility can give rise to liability under CERCLA and NREPA,
subject to limited defenses. See 42 U.S.C. § 9607(a); Mich. Comp.
Laws § 324.20107a(1).

7 Although NREPA does not define “closure,” Rebecca Taylor,
an EGLE environmental analyst, testified that EGLE closes a site
when it approves a “no further action report.” Trial Tr. II at 182
(Taylor) (Dkt. 259). Under NREPA, parties may submit reports
seeking a determination of no further action “[ulpon completion
of remedial actions that satisfy the cleanup criteria” established
by NREPA. Mich. Comp. Laws § 324.20114a(2).
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contamination. Finally, MSG implemented a bioreme-
diation plan, a process that involves injecting additives
into the ground.

The LCRC Property became a subject of agency in-
terest and concern some time after discovery of TCE on
the Gould Property. On August 9, 2007, EGLE formally
designated the [10] LCRC Property a “facility” and
identified LCRC as a potentially responsible party,
based on the presence of TCE contamination on the
site. After receiving this notice, LCRC retained con-
sultants, including Quantum Environmental (“Quan-
tum”), to perform an investigation of the LCRC
Property in coordination with EGLE. In connection
with its investigation, Quantum completed soil and
groundwater sampling and installed temporary moni-
toring wells. However, it did not prepare or implement
an interim response plan to remediate or abate the
TCE contamination, because LCRC maintained that it
did not cause the TCE contamination.

C. Expert Opinions

The parties retained expert consultants to evalu-
ate the data generated as a result of the investigations
and to determine the sources of TCE contamination on
the Gould and LCRC Properties. During trial, LCRC’s
expert, Constance Travers, and Gould’s expert, Stanley
Feenstra, presented competing theories regarding the
origins and migration of the TCE.® An overview of the

8 While Travers and Feenstra are the parties’ primary ex-
perts, Gould and LCRC also presented testimony from the expert
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competing theories follows, with elaboration set out
later in this Opinion.

In Travers’s view, releases of TCE in the north-
eastern corner of the Gould Property were the sole
sources of TCE contamination, which has since mi-
grated through the soil and groundwater onto the
LCRC Property and other nearby properties. She ob-
served that the highest concentrations of TCE in soil
and groundwater are located in the northeastern cor-
ner of the Gould Property, with concentrations decreas-
ing with distance from that area. She opined that
groundwater near the northeastern corner of the
Gould Property has two separate flow components, cre-
ating a “groundwater divide” running on a roughly
west-east axis. Groundwater to the north of the divide
flows northeasterly toward Thompson Lake, while
groundwater to the south of the divide flows [11] south-
easterly across the LCRC Property. TCE from the
northeastern corner of the Gould Property has dis-
solved in groundwater and migrated with the ground-
water flow to the northeast, toward Thompson Lake,
and to the southeast onto the LCRC Property. Because
high concentrations of TCE were not detected in the
soil or groundwater on the LCRC Property, Travers
concluded that no disposals of TCE occurred on the
LCRC Property.

consultants who performed the investigations. Specifically, Gould
presented testimony from John Browning, while LCRC presented
testimony from Keith Gadway.
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Feenstra acknowledged that releases of TCE that
took place on the Gould Property represent one source
of the contamination. He further conceded that some
of this contamination likely migrated onto the north-
western corner of the LCRC Property. However, he also
maintained that concentrations of TCE found to the
south of a salt barn located on the LCRC Property are
indicative of additional releases of TCE on the LCRC
Property originating from deposits onto its soils, rather
than from off-site migration.®

Feenstra opined that the TCE concentrations de-
tected south of the salt barn could not be attributed to
TCE migration from the Gould Property for two rea-
sons. First, because a subterranean layer of clay lo-
cated between the Gould and LCRC Properties slopes
downward to the northwest, TCE could not have mi-
grated uphill from the Gould Property onto the LCRC
Property. Instead, TCE released on the LCRC Property
would have migrated down the slope of the clay layer
onto the Gould Property. Second, Feenstra stated that
the groundwater divide is located further south than
Travers opined, such that the groundwater in the

® The salt barn is a structure located on the northwestern
corner of the LCRC Property, which LCRC used to store road salt.
Trial Tr. III at 162-163 (Craine); Figure 1 to Travers Report. It
was constructed—and the ground on which it was situated was
paved—between 1979 and 1980, Trial Tr. VI at 43 (Travers) (Dkt.
263), to replace a much smaller salt shed that remains located
immediately to the south of the salt barn, Trial Tr. III at 162-163
(Craine). The salt barn is referenced in the record by various
names, including the salt shed and the salt storage building. All
references to the “salt barn” in this Opinion refer to the salt barn
constructed in 1979 and 1980.
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northeastern corner of the Gould Property flows north
and could not have transported dissolved TCE south-
east onto the [12] LCRC Property. Thus, Feenstra con-
cluded that a second source area exists to the south of
the salt barn on the LCRC Property.

D. LCRC’s Petitions to EGLE

Throughout the course of its investigations and
the litigation, LCRC has consistently maintained that
it is not liable for causing the contamination. Although
LCRC submitted a number of response activity plans
to EGLE, it never proposed any plans to remediate the
contamination, instead denying that it was a source of
the contamination.!® However, EGLE continually re-
quested, over roughly ten years, that LCRC perform
additional investigations in order to determine the or-
igins of the contamination with greater certainty.

In response to EGLE’s continued requests for ad-
ditional data, LCRC retained counsel to contact
EGLE’s upper management regarding the investiga-
tions. Trial Tr. IV at 47-48 (Craine). At LCRC’s request,
Timothy O’Brien, an associate director at EGLE, met
with LCRC representatives in early 2017 to review the
investigations of the LCRC Property. Trial Tr. IV at 144
(O’Brien). Subsequently, on May 11, 2017, LCRC rep-
resentatives, including Travers, met with EGLE staff
members including O’Brien and Susan Leeming, the

10 A response activity plan is a request for EGLE’s approval
of proposed response activities to address contamination. See
Mich. Comp. Laws § 324.20114b(1).
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division chief of EGLE’s remediation and redevelop-
ment division. Trial Tr. IV at 48-49 (Craine); Trial Tr.
IV at 145-146 (O’Brien). During this meeting, Travers
gave a presentation describing the history of LCRC’s
work on the site, the data and findings from the inves-
tigations, and her opinions regarding the source of the
contamination. Trial Tr. IV at 50-51 (Craine). No rep-
resentatives from Gould attended or were invited to
this meeting. Id. at 54-55; Trial Tr. IV at 168 (O’Brien).

[13] Following the meeting, EGLE staff members
conferred and concluded that EGLE had no further
regulatory interest in the origin of TCE contamination
on the LCRC Property. Trial Tr. IV at 147-154
(O’Brien); Trial Tr. V at 13-14 (Leeming). This conclu-
sion was set out in two letters EGLE issued in June
2017 (the “June 2017 Letters”). The first letter, issued
on June 14, 2017, determined that “there is no indica-
tion that a release of chlorinated solvents to unsatu-
rated site soils occurred, and no releases of chlorinated
solvents in LCRC property site soils are demonstrated
to be directly attributable to LCRC’s historic opera-
tions.” 6/14/17 Letter (Dkt. 201-12). The letter further
stated that this conclusion “should not be construed as
a liability determination for the chlorinated solvent
contamination on the subject property.” Id. EGLE also
summarized certain “data gaps” in the evaluation of
the origins of TCE on the LCRC Property and urged
LCRC to “settle its differences” with Gould in order to
cooperatively address the contamination and complete
its evaluation and remediation of the releases. Id.
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When O’Brien and Leeming became aware of the
content of the first letter—which they had not re-
viewed before it was issued—they agreed that it did
not accurately reflect EGLE’s position, as it suggested
that LCRC needed to perform additional work. Trial
Tr. IV at 154-155 (O’Brien); Trial Tr. V at 14-16 (Leem-
ing). On June 23, 2017, EGLE issued a second letter
clarifying its position. Trial Tr. IV at 156 (O’Brien);
Trial Tr. V at 17-18 (Leeming). This letter stated that
EGLE was not requesting LCRC to perform any fur-
ther sampling or to submit any additional reports and
that EGLE had “no further regulatory interest in the
origin of the TCE contamination on [the LCRC Prop-
erty].” 6/23/17 Letter (Dkt. 201-13).

Rebecca Taylor, a senior environmental quality an-
alyst and EGLE’s project manager overseeing the in-
vestigation of the Gould and LCRC Properties,
explained that a “no further regulatory interest” deter-
mination means that EGLE simply has no regulatory
concerns regarding [14] a property, as distinguished
from a “no further action” determination resulting in
EGLE’s closure of a site following the completion of re-
sponse activities. Trial Tr. IT at 125-126, 181-182 (Tay-
lor) (Dkt. 259). However, Leeming stated that EGLE’s
“no further regulatory interest” determination meant
that EGLE would not go forward with any actions
against LCRC. Trial Tr. V at 15 (Leeming).
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III. DISCUSSION

The Court begins its analysis by resolving certain
preliminary matters. It first evaluates evidentiary dis-
putes raised by the parties in motions in limine and
during trial. It then considers LCRC’s contention that
the present action constitutes an appeal from an ad-
ministrative agency decision, which is subject to an ar-
bitrary and capricious standard of review.

Regarding the merits of the action, the Court first
evaluates whether Gould has established the elements
of a prima facie cost recovery action. Next, it considers
whether LCRC is shielded from liability under the
statutory third-party and contiguous landowner de-
fenses. The Court then turns to whether the environ-
mental harm is divisible such that the response costs
may be apportioned between the parties. Finally, it
evaluates the equitable factors supporting allocation of
the response costs between the parties.

Ultimately, because the Court finds that Gould,
Inc. is solely responsible for causing the contamina-
tion, it holds that 95% of the response costs must be
equitably allocated to Gould. But because LCRC failed
to exercise due care with respect to the contamination
or to fully cooperate with EGLE, it is allocated 5% of
the response costs.

A. Evidentiary Matters

As an initial matter, the parties dispute the admis-
sibility of certain evidence relevant to the Court’s
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analysis of LCRC’s defenses and counterclaims. Specif-
ically, the parties dispute the [15] admissibility of tes-
timony by expert witnesses Travers, Feenstra, and
Browning, as well as certain reports and documents
prepared by MSG and EGLE. For the reasons ex-
plained below, the Court admits Travers’s and
Feenstra’s expert testimony. While Browning is quali-
fied to testify as an expert, the Court finds that his tes-
timony premised on the work of another expert is
inadmissible. Similarly, MSG reports prepared in ex-
pectation of litigation by an expert who did not testify
are inadmissible as business records of MSG. Finally,
correspondence from EGLE is admissible as public rec-
ords of the agency, while the portions of EGLE requests
for geological review containing expert opinions are in-
admissible.

1. Travers’s Testimony

Gould filed a motion seeking to bar introduction of
Travers’s testimony in its entirety. See generally PIl.
Mot. in Limine to Bar Expert Test. (Dkt. 92). In its mo-
tion, Gould contends that Travers’s opinions regarding
the source of the TCE contamination are irrelevant be-
cause the parties’ causation of the contamination is not
an element of the prima facie case for a cost recovery
claim. Id. at 3-4. The balance of Gould’s motion objects
to Travers’s testimony regarding the parties’ use and
disposal of TCE—which, Gould contends, is premised
on unfounded speculation and mischaracterizations of
other witnesses’ testimony. Id. at 5-12.
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With respect to Gould’s argument that causation
of the contamination is irrelevant, this contention
plainly lacks merit. While it is true that causation is
not part of Gould’s prima facie case, LCRC’s degree of
causal contribution is relevant not only to its third-
party defense but also to any equitable allocation of
damages. Consequently, causation is an integral com-
ponent of the liability analysis.

As to Gould’s objection to Travers’s testimony de-
scribing the parties’ use and disposal of TCE, this ar-
gument does not warrant exclusion of her testimony.
The Federal Rules of Evidence [16] contemplate that
experts may testify regarding the facts and data un-
derlying their opinions. Fed. R. Evid. 705 (providing
that an expert may state an opinion without first tes-
tifying to the facts or data upon which the opinion is
premised, but also providing that “the expert may be
required to disclose those facts or data on cross-exam-
ination”). Experts’ testimony regarding underlying
facts does not serve to establish those matters as sub-
stantive fact, but rather to explain how they formed
their opinions. See In re John Richards Homes Bldg.
Co., L.I..C., 439 F.3d 248, 264 (6th Cir. 2006) (noting
that “expert testimony may not be used to establish
underlying facts not otherwise in evidence,” but hold-
ing that an expert may rely upon those facts in forming
his opinion); United States v. Sowards, 339 F.2d 401,
402 (10th Cir. 1964) (“As a general rule, an expert may
testify as to hearsay matters, not to establish substan-
tive facts, but for the sole purpose of giving information
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upon which the witness relied in reaching his conclu-
sion. ...”).

Accordingly, Travers’s testimony regarding the
parties’ use and disposal of TCE does not serve to es-
tablish those facts, but rather to explain the basis for
her opinions. Additionally, to the extent that the under-
lying facts described by Travers are unsupported or
premised on mischaracterizations of other witnesses’
testimony, Gould had the opportunity to cross-examine
Travers regarding those deficiencies and to highlight
any discrepancies in its post-trial briefing. See John
Richards, 439 F.3d at 264. Consequently, Gould’s mo-
tion to bar Travers’s testimony is denied.

2. Feenstra’s Testimony

For the first time in its post-trial briefing, LCRC
challenges the admissibility of Feenstra’s expert testi-
mony under Federal Rule of Evidence 702 and Daubert
v. Merrell Dow Pharms., Inc., 509 U.S. 597 (1993), on
the ground that it represents unsupported “junk sci-
ence.” Def. PFFCL at 26-30. LCRC’s objection to
Feenstra’s testimony is not well-taken. LCRC’s argu-
ment is [17] untimely, as motions to limit or exclude
expert testimony were to be filed by November 5, 2019.
See Case Management & Scheduling Order at 1 (Dkt.
40). Nevertheless, the Court will consider LCRC’s crit-
icisms in evaluating the persuasiveness of Feenstra’s
opinions.
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3. Browning’s Testimony

During trial, Gould offered testimony from John
Browning, the executive vice president of MSG and the
lead engineer directing and overseeing MSG’s investi-
gations of the Gould and LCRC Properties. Trial Tr. I
at 26, 31-32 (Browning) (Dkt. 258). Browning testified
regarding the subsurface geology of the site and the
contouring maps depicting the elevation of the inter-
mediate clay layer and the pattern of groundwater
flow. See Trial Tr. I at 122 (Browning); Trial Tr. IT at 32-
42, 46-50, 60-61, 67-70, 75 (Browning). LCRC objected
during trial to recognizing Browning as an expert in
the field of hydrogeology, claiming that he is not quali-
fied in this field. Trial Tr. I at 123; Trial Tr. IT at 75-77.
Additionally, LCRC argued that Browning impermissi-
bly parroted the hearsay opinions of non-testifying ex-
pert Thomas Cok, the lead MSG hydrogeologist
involved in the investigation of the Gould and LCRC
Properties.!! See Trial Tr. I at 95-103, 105, 149-150
(Browning); Trial Tr. IT at 33-38, 46-47 (Browning).

1 Cok was variously referred to as a hydrologist, see Trial
Tr. I at 149 (Browning), and a hydrogeologist, see id. at 105; Trial
Tr. IT at 37 (Browning). Neither party presented evidence ex-
plaining whether there is a distinction between a hydrologist and
a hydrogeologist. According to the Oxford English Dictionary,
hydrology is “[tlhe science which treats of water, its properties
and laws, [and] its distribution over the earth’s surface,” while
hydrogeology is “[t]hat part of geology which treats of the relations
of water on or below the surface of the earth.” See
https://’www.oed.com/view/Entry/90003?redirectedFrom=hydrology#eid;
https/Avww.oed.com~view/Entry/89987?redirectedFrom=hydrogeology#eid.
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The admissibility of expert testimony is governed
by Federal Rule of Evidence 702. Under Rule 702, “[a]
witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in
the form of an opinion or otherwise” if the following
criteria are met:

[18] (a) the expert’s scientific, technical, or other
specialized knowledge will help the trier
of fact to understand the evidence or to
determine a fact in issue;

(b) the testimony is based on sufficient facts
or data;

(c) the testimony is the product of reliable
principles and methods; and

(d) the expert has reliably applied the princi-
ples and methods to the facts of the case.

Fed R. Evid. 702.

Rule 702 places a special obligation on the trial
court to act as a gatekeeper, ensuring that “any and all
scientific testimony or evidence admitted is not only
relevant, but reliable.” Daubert, 509 U.S. at 589. In
Kumbho Tire Company v. Carmichael, 526 U.S. 137, 147
(1999), the Supreme Court clarified that the “gatekeep-
ing obligation” is not limited to “scientific” expert tes-
timony; it applies to all expert testimony. Rule 702
requires a district court to satisfy itself that the pro-
posed expert testimony will assist the trier of fact, be-
fore permitting the trier of fact to assess such
testimony. Id. at 148-149. The proponent of the expert
must establish admissibility by a preponderance of the
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evidence. Nelson v. Tenn. Gas Pipeline, Co., 243 F.3d
244, 251 (6th Cir. 2001).

Browning testified that he is a licensed engineer
and has master’s degrees in geotechnical engineering,
hydrogeology, and geologic bedrock. Trial Tr. I at 27-
28 (Browning). According to his curriculum vitae,
Browning is experienced in applying principles of ge-
otechnical engineering, geology, hydrogeology, and hy-
drology to the investigation, evaluation, planning, and
design of projects related to soil, sediment groundwa-
ter, and surface water environmental issues. Browning
Curriculum Vitae (Dkt. 199-18). As a general matter,
there is no question that Browning is well qualified as
an expert to testify regarding matters related to ge-
otechnical engineering, geology, hydrogeology, and hy-
drology.

However, as noted by LCRC, Browning’s testimony
regarding the intermediate clay layer and groundwa-
ter flow was premised on documents prepared by and
conclusions drawn by non-[19]testifying expert
Thomas Cok. See Trial Tr. I at 95-103, 149-150 (Brown-
ing); Trial Tr. IT at 33-38, 46-47 (Browning). Browning
admitted that Cok drafted all reports submitted to
EGLE and principally prepared all contour maps. Trial
Tr. I at 149-150 (Browning). He also testified that he
personally reviewed and approved Cok’s work, and as
part of that process frequently provided comments and
suggestions for modifications. Id. at 98-99, 149-150.
The precise degree of Browning’s involvement in pre-
paring these documents, however, was not explained.
His testimony does not make clear to what extent the
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documents represent his own views, those of Cok, or
some combination of the two. And for reasons that
Gould never explained, Cok was not called at trial.

Browning’s testimony is flawed because Gould
never established the reliability of any opinions he ex-
pressed regarding the intermediate clay layer, the con-
touring maps, or the pattern of groundwater flow.
Browning did not testify that these opinions were
premised on his own independent analysis. Instead,
any opinions appeared to be based in a significant way
on Cok’s analysis. While Browning “approved” Cok’s
work, Gould did not establish that the conclusions
reached in Cok’s work meet the reliability require-
ments set forth under Rule 702. Browning did not de-
scribe in any significant way the facts or data upon
which Cok’s conclusions rested or testify that those
conclusions were the product of reliable principles and
methods appropriately applied by Cok. Nor did he an-
alyze the discretionary choices made by Cok in prepar-
ing records and in reaching conclusions. Because no
foundation explaining the precise basis for Cok’s views
was established, it cannot be said that they are suffi-
ciently reliable.

By offering Browning as a mere conduit for Cok’s
opinions, Gould runs afoul of the rule that experts
should not simply parrot the opinions of other experts.
While Rule 703 permits an expert to “consider remote
statements that ... may be inadmissible, he cannot
properly act as a [20] conduit by presenting an opinion
that is not his own opinion but that of someone else.” 3
Christopher B. Mueller & Laird C. Kirkpatrick,
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Federal Evidence § 7:16 (4th ed. 2013); see also Louis
Vuitton Malletier v. Dooney & Bourke, Inc., 525
F. Supp. 2d 558, 664 (S.D.N.Y. 2007) (holding that “the
expert witness must in the end be giving his own opin-
ion. ... [and] cannot simply be a conduit for the opin-
ion of an unproduced expert” (emphasis in original)).
“Simply stated, an expert’s opinion must be based upon
his own application of principles within his expertise
to the facts of the case.” Quiles v. Bradford-WhiteCorp.,
No. 10-CV-747, 2012 WL 1355262, at *7 (N.D.N.Y. Apr.
8, 2012). While an expert may rely on facts and data
known to others in expressing “what he thinks,” he
may not simply parrot “what someone else thinks.” 3
Mueller & Kirkpatrick, Federal Evidence § 7:16.

In our case, the lack of a foundation establishing
reliability is particularly troubling because, realisti-
cally, MSG was hired to support Gould’s position in its
dealings with EGLE and LCRC—raising the specter
that in formulating expert opinions, “any margin of
discretion ... could be expected to be exploited” for
Gould’s benefit. See Dura Auto. Sys. of Ind., Inc. v. CTS
Corp., 285 F.3d 609, 615 (7th Cir. 2002); see also Daub-
ert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 1317
(9th Cir. 1995) (“One very significant fact to be consid-
ered is whether the experts are proposing to testify
about matters growing naturally and directly out of re-
search they have conducted independent of the litiga-
tion, or whether they have developed their opinions
expressly for purposes of testifying.”).

Accordingly, Browning’s testimony premised on
work prepared by Cok—including Cok’s conclusions
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relative to the direction of groundwater flow and the
elevation and continuity of the [21] intermediate clay
layer—must be excluded.? However, for the reasons
articulated below, even if the Court were to consider
this testimony, it would not consider the testimony to
be persuasive.

4. MSG Reports

During trial, Gould sought to introduce through
Browning’s testimony certain reports created by MSG.
Pl. PFFCL at 33.13 LCRC objects to the admission of
these reports because they set forth expert opinions
that were prepared by Cok and not by Browning. Def.
PFFCL at 1, 3-4. Consequently, LCRC maintains that
these records are inadmissible on two grounds: (i) they
constitute inadmissible hearsay under Rules 801 and
802, and (ii) they are inadmissible under Rules 702 and
705 because Cok was not called by Gould and available

12 LCRC did not lodge individual objections to Browning’s
testimony regarding each document that Cok prepared. LCRC ob-
jected to Browning’s testimony regarding MSG’s 2016 Annual Re-
port (Dkt. 241), Trial Tr. I at 83-84, but otherwise advanced a
broad continuing objection to Browning’s testimony regarding in-
terpretations of data developed by others, Trial Tr. I at 122-123;
Trial Tr. IT at 76.

13 Specifically, Gould seeks to admit the following docu-
ments: (i) MSG Interim Response Work Plan for Hydraulic Con-
trol dated April 13, 2013 (Dkt. 209); (ii)) MSG Modified
Comprehensive Groundwater Monitoring Plan and Pump & Treat
System Update dated February 2019 (Dkts. 210, 210-1); (iii) In-
terim Response Work Plan for ISCO/EAB Pilot Study dated July
29, 2013 (Dkts. 211, 211-1); (iv) MSG 2016 Annual Report (Dkt.
241); and (v) MSG 2008 Supplemental Investigation and Histori-
cal Data Summary dated May 28, 2009 (Dkt. 245).
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for cross-examination regarding the reports’ reliability.
Id. The Court addresses each of LCRC’s objections in
turn.

In general, the Rules of Evidence permit “the ad-
mission of expert opinion testimony|[,] not opinions
contained in documents prepared out of court.” Enge-
bretsen v. Fairchild Aircraft Corp., 21 F.3d 721, 728
(6th Cir. 1994) (emphasis in original). Stated simply,
experts testify—not their reports. This is primarily be-
cause expert reports created prior to trial, such as
those created by MSG, are considered hearsay and are
inadmissible absent agreement to the contrary. Bianco
v. Globus Med., Inc., 30 F. Supp. 3d 565, 570 (E.D. Tex.
2014). Caselaw has held an expert’s report to consti-
tute inadmissible hearsay even where another expert,
who assisted in the report’s [22] preparation, testified
regarding the conclusions reached by the principal ex-
pert, as “one expert may not give the opinion of another
expert who does not testify.” Tokio Marine & Fire Ins.
Co., Litd. v. Norfolk & W. Ry. Co., 172 F.3d 44 (Table)
(4th Cir. 1999).

Gould, however, contends that the reports are ad-
missible under Rule 803(6), as records of MSG’s regu-
larly conducted business activities. Pl. PFFCL at 33.
Under Federal Rule of Evidence 803(6), records of a
regularly conducted business or organizational activ-
ity are not excluded as hearsay if the following condi-
tions are met: (i) the record was created at or near the
time by—or from information transmitted by—some-
one with knowledge; (ii) the record was kept in the
course of a regularly conducted activity of a business,
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organization, occupation, or calling, whether or not for
profit; and (iii) making the record was a regular prac-
tice of that activity. These conditions must be shown by
the testimony of “the custodian or another qualified
witness, or by certification that complies with Rule
902(11) or (12) or with a statute permitting certifica-
tion. ...” Fed. R. Evid. 803(6)(D). Records meeting
these requirements are generally admissible if “the op-
ponent does not show that the source of information or
the method or circumstances of preparation indicate a
lack of trustworthiness.” Fed. R. Evid. 803(6)(E).

Records prepared in anticipation of litigation typ-
ically do not meet the requirements of Rule 803(6). Jor-
dan v. Binns, 712 F.3d 1123, 1135 (7th Cir. 2013); 5 Jack
B. Weinstein, et al., Weinstein’s Federal Evidence
§ 803.08 (2d ed. 2018). Courts exclude these records be-
cause preparation for litigation is generally not a rou-
tinely conducted business activity. Jordan, 712 F.3d at
1135. Additionally, “documents prepared with an eye
toward litigation raise serious trustworthiness con-
cerns because there is a strong incentive to deceive.”

Id.

Here, MSG’s records were created not as part of an
ongoing, routine activity but rather in connection with
a specific project that, at its outset, implicated signifi-
cant liability considerations [23] and the threat of liti-
gation. MSG was retained by Gould after EGLE issued
a facility-notification letter identifying Gould as a po-
tentially responsible party. In 2007, LCRC was identi-
fied as a second potentially responsible party that
might be accountable for the contamination.
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Unsurprisingly, litigation regarding the parties’ liabil-
ity for the contamination was initiated in 2009 and has
continued over the past decade. Under such circum-
stances, there can be no doubt that MSG’s investiga-
tions and reports were drafted with a strong incentive
to uncover or create evidence favorable to Gould. Be-
cause these reports were not prepared as a matter of
routine practice and demonstrate a lack of trustwor-
thiness, they do not fall under the Rule 803(6) excep-
tion to the rule against hearsay.

Additionally, as LCRC contends, even if the MSG
reports qualified as business records under Rule
803(6), they are nevertheless inadmissible under Rules
702 and 705 because their preparer did not testify and
was unavailable for cross-examination regarding his
qualifications and the substance of the reports. In For-
ward Communications Corp. v. United States, 608 F.2d
485, 627 (Ct. Cl. 1979), the court held that expert re-
ports determined to be business records under Rule
803(6) can nevertheless be excluded if they fail to sat-
isfy Rules 702 and 705. That is, although business rec-
ords containing expert opinions may be admissible if
they “are incident to or part of factual reports of con-
temporaneous events or transactionsl[].... reports
which are prepared to state or to support expert opin-
ions are not admissible without the preparer being
present in court to testify as to his qualifications as an
expert and to be cross-examined on the substance, pur-
suant to Rules 702 and 705.” Id. at 629. Thus, an ap-
praisal report containing a valuation of the company
was held to be inadmissible in the absence of
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supporting testimony from the consultant who pre-
pared the report. Id. at 626, 629.

[24] Here, the MSG reports go far beyond contem-
poraneously recording factual data and instead con-
tain what appear to be principally Cok’s opinions
regarding possible sources of TCE, the direction of
groundwater flow, and depictions of the subsurface ge-
ology. Because the MSG reports set forth expert opin-
ions, they are not admissible under Rules 702 and 705
without Cok being present in court to testify as to his
qualifications and to be cross-examined regarding the
substance of the reports. Browning’s testimony regard-
ing the documents is insufficient to serve this purpose,
as his familiarity with the underlying data and with
the techniques and principles applied by Cok in ren-
dering these opinions was not established. The Court,
therefore, is unable to assess Cok’s qualifications or
the reliability of the methodologies applied in render-
ing the opinions set forth in the MSG reports, while
LCRC was unable to cross-examine Cok on these mat-
ters. Consequently, the MSG reports are inadmissible
under Rules 702 and 705.

Gould argues that Forward Communications can
be distinguished from our case, as it was in Johnson v.
State Farm Fire & Cas. Co., No. CIV.A. 12-00534-N,
2013 WL 4607548, at *5 (S.D. Ala. Aug. 29, 2013),
where the court considered an expert report, despite a
claim that it was hearsay, because the expert who pre-
pared the report was available for cross-examination
during a deposition. Pl. Resp. at 3-4 (Dkt. 255). Like-
wise, Cok was deposed in the present action. Id.
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However, Johnson involved a challenge to the evidence
considered by the court at the summary judgment
stage, with the court specifically noting that courts
“may consider a hearsay statement in passing on a mo-
tion for summary judgment if the statement could be
reduced to admissible evidence at trial. ...” 2013 WL
4607548, at *5 (internal marks omitted). The MSG re-
ports, by contrast, were offered during trial as opposed
to the summary judgment stage—therefore, they were
required to comply with Rules 702 and 705. As con-
cluded above, they did not. Thus, [25] LCRC’s ability to
cross-examine Cok during a deposition does not excuse
Gould’s failure to present his testimony at trial.'

Consequently, the Court excludes these records.
However, as with Browning’s testimony, even if the
Court were to consider these records, they are deter-
mined unpersuasive for the reasons articulated below.

5. EGLE Records

Gould seeks to admit documents and records pre-
pared by EGLE under Federal Rule of Evidence 803(8),
the public records exception to the rule against hear-
say. Pl. PFFCL at 36-37. Specifically, Gould seeks to ad-
mit letters sent by EGLE to LCRC (Dkts. 201-7, 201-
10, and 207-11) and requests for geological review
(Dkts. 198-5, 201-8, and 213-4).'> P1. PFFCL at 38-39.

14 Neither party offered the Cok deposition as a de bene esse
deposition.

15 The Court admitted the portions of the requests for geolog-
ical review that were drafted by Taylor, but reserved ruling
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LCRC opposes the admission of these records on the
grounds that they set forth opinions as opposed to fac-
tual findings, and that they are inherently untrustwor-
thy insofar as they are premised on evidence and data
prepared by the parties’ consultants. Def. PFFCL at 9-
10.

A public record is excluded from the rule against
hearsay if it is a record or statement of a public office
that sets out one of the following: “(i) the office’s activ-
ities; (ii) a matter observed while under a legal duty to
report, but not including, in a criminal case, a matter
observed by law-enforcement personnel; or (iii) in a
civil case or against the government in a criminal case,
factual findings from a legally authorized investiga-
tion. ...” Fed. R. Evid. 803(8)(A). The burden then
shifts to the opponent to show that the “source of infor-
mation or other circumstances indicate a lack of trust-
worthiness.” Fed. R. Evid. 803(8)(B); Fed. R. Evid.
803(8) advisory committee note [26] (stating that the
Rule “assumes admissibility in the first instance but
with ample provision for escape if significant negative
factors are present”). Generally, this hearsay exception
is premised on the notion “that circumstantial guaran-
tees of trustworthiness are provided by the presump-
tion that governmental officials will perform their
duties faithfully.” Zenith Radio Corp. v. Matsushita
Elec. Indus. Co., Ltd., 505 F. Supp. 1125, 1145 (E.D. Pa.
1980), rev’d in part on other grounds sub nom. In re

regarding the portions of the documents that were drafted by
EGLE geologists. See Trial Tr. IT at 118, 128, 147.
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Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238 (3d
Cir. 1983).

“[Plortions of investigatory reports otherwise ad-
missible under Rule 803(8)(C) are not inadmissible
merely because they state a conclusion or opinion.”
Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 168-69
(1988); see also United States v. Midwest Fireworks
Mfg. Co., Inc., 248 F.3d 563, 566 (6th Cir. 2001) (“Opin-
ions, conclusions, and evaluations, as well as facts, fall
within the Rule 803(8)(C) exception[,] and enjoy a pre-
sumption of admissibility.” (internal marks omitted)).
Thus, LCRC’s view that the Rule 803(8) hearsay excep-
tion does not encompass public records containing
opinions lacks merit.

A “legally authorized investigation” need not be
part of a formal inquiry leading to a hearing. See Baker
v. Elcona Homes, Inc., 588 F.2d 551, 558 (6th Cir. 1978)
(“We do not believe that a formal hearing is a [s]ine
qua non of admissibility under Rule 803(8)(C) when
other indicia of trustworthiness are present.”). In
United States v. Summit Equip. & Supplies, Inc., 805
F. Supp. 1422, 1430 (N.D. Ohio 1992), the court held
that reports, created at the direction of the EPA, that
detailed the extent of contamination and summarized
the response actions taken at a site were admissible in
a CERCLA action under Rules 803(6) and 803(8). See
also Roberts v. Heating Specialist, Inc., No. 3:12-CV-
01820-SI, 2013 WL 1814894, at *3 (D. Ore. Apr. 29,
2013) (admitting a summary of the EPA’s investiga-
tions of contamination at a site and collecting cases
[27] in which courts have admitted affidavits, letters,
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and other less formal documents that summarize
agency investigations and assert agency conclusions).

Although public records falling within the hearsay
exception must generally be premised on the firsthand
knowledge of the official creating the record, the excep-
tion “applies equally to documents that summarize
first-hand knowledge of others who had a duty to re-
port to the declarant.” Roberts, 2013 WL 1814894, at
*4 (admitting EPA official’s summary of evidence gath-
ered by other EPA employees and contractors); see also
United States v. Central Gulf Lines, Inc., 974 F.2d 621,
626 (5th Cir. 1992) (admitting reports created by inde-
pendent surveyors hired by the government pursuant
to statutory requirements). This proposition is further
supported by a case cited by LCRC, which holds that
“Rule 803(8)(B) permits the introduction of a public
record only if it is made from matters within the per-
sonal knowledge of (1) a public official making the re-
port (or his agent) or (2) someone with a duty to report
the matter to a public official.” Wetherill v. Univ. of Chi-
cago, 518 F. Supp. 1387, 1390 (N.D. I1l. 1981).

The letters prepared by EGLE fall within the pub-
lic records exception to the rule against hearsay. They
represent official communications from EGLE pertain-
ing to the investigations on the Gould and LCRC Prop-
erties. They were drafted pursuant to EGLE’s legal
authority under NREPA and CERCLA to take all nec-
essary action to remedy a release of hazardous sub-
stance. As noted above, the fact that they contain
opinions is irrelevant. And to the extent that EGLE’s
observations and conclusions are premised on data and
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reports provided by Gould and LCRC, these parties
were under legal obligations to report their findings to
the agency. Additionally, “the fact that some of the
sources of information in a report may be biased, does
not, in and of itself, render the report untrustworthy so
long as the public official who prepared it considered
other sources of information and was not biased him-
self.” In re Complaint of Munyan, 143 F.R.D. 560, [28]
565 (D.N.J. 1992). The EGLE officials who prepared
these letters reviewed materials from both parties, and
there has been no indication that they did so in a bi-
ased manner. Thus, the letters are admissible in their
entireties (Dkts. 201-7, 201-10, and 207-11).16

With respect to EGLE’s internal requests for geo-
logical review (Dkts. 198-5, 201-8, and 213-4), the por-
tions of these documents on which the Court reserved
ruling were prepared by EGLE’s geologists and set
forth the geologists’ expert opinions regarding the par-
ties’ investigations and the likely origins of the TCE
contamination. For example, in a review prepared in
February 2012, the geologist adopted Gould’s views
relative to the groundwater divide, concluding that the
direction of groundwater flow did not support LCRC’s
view that the groundwater contamination on the
LCRC Property emanated from the Gould Property.

16 Appended to the letter dated December 10, 2013 is a re-
quest for geological review. The Court’s ruling admitting the
EGLE letters applies only to the correspondence portion of this
exhibit, 12/10/13 Letter at PageID.67010-67011 (Dkt. 201-10); the
request for geological review portion of the exhibit, 9/27/13 Re-
quest for Geological Review at PagelD.67012-67017 (Dkt. 201-
10), is governed by the Court’s ruling below.
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2/12/12 Request for Geological Review at 6-7 (Dkt. 201-
8). But in another review prepared in January 2017,
the same geologist evaluated the soil testing per-
formed on the LCRC Property and concluded that
there was no indication of a second source area for TCE
in groundwater on the LCRC Property to the south of
the salt barn. 1/30/17 Request for Geological Review at
3 (Dkt. 213-4).

Like the EGLE letters, these documents are public
records setting forth factual findings made in the
course of EGLE’s investigations authorized under
CERCLA and NREPA. Nevertheless, they are inadmis-
sible because other circumstances surrounding their
preparation indicate a lack of trustworthiness. While
parties offering expert opinion testimony generally
must lay a foundation meeting the requirements of
Rule 702, in the case of public records and reports, this
foundation is subject to challenge “under the trustwor-
thiness rubric.” Matsushita, 505 F. Supp. [29] at 1149;
see also Melville v. Am. Home Assur. Co., 584 F.2d 1306,
1316 (3d Cir. 1978) (“Before these objections [under
Rules 702 and 705] may be recognized ... the party
challenging the validity of an official report admitted
under 803(8)(C) must come forward with some evi-
dence which would impugn its trustworthiness.”). In
evaluating the trustworthiness of a public record,
courts may evaluate various criteria, including, among
other factors, the finality of the public agency’s find-
ings and conclusions, the agency’s expertise, the basis
of its opinion or findings, and its helpfulness to the jury.
Matsushita, 505 F. Supp. at 1147, 1149.
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Here, the opinions of the EGLE geologists are not
sufficiently trustworthy, as they represent preliminary,
nonfinal findings and conclusions. Where agency re-
ports are rendered at an early stage of an investiga-
tion, such that they “are not only subject to extensive
reconsideration, but are highly susceptible to modifica-
tion or reversal, they cannot be deemed trustworthy.”
Id. at 1147. The danger of relying on preliminary find-
ings is underscored by the two seemingly contradictory
opinions reflected in the requests for geological re-
views discussed above. In 2012, the geologist con-
cluded that the direction of groundwater flow did not
support LCRC’s position that the contamination on
the LCRC Property emanated from the Gould Prop-
erty. 2/12/12 Request for Geological Review at 6-7. But
in 2017 the same geologist concluded that there was
no indication of a second source area to the south of
the salt barn on the LCRC Property. 1/30/17 Request
for Geological Review at 3. Further, as discussed above,
EGLE ultimately concluded that there was “no indica-
tion that a release of chlorinated solvents to unsatu-
rated site soils occurred, and no releases of chlorinated
solvents in LCRC property site soils are demonstrated
to be directly attributable to LCRC’s historic opera-
tions.” 6/14/17 Letter. The opinions reflected in the re-
quests [30] for geological review clearly evolved as
additional data and information became available.'”

17 That the documents represent preliminary conclusions is
further underscored by the fact that they were internal docu-
ments reflecting communications between the EGLE project man-
ager and the geologist, as opposed to official communications
shared with other parties. See Trial Tr. IT at 113 (Taylor).
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Consequently, the Court is unable to conclude that the
opinions expressed in the reports reliably represent
the geologists’ final impressions and interpretations of
the data.

Moreover, the opinions expressed in these reports
do not sufficiently describe the basis for some of the
conclusions reached. For example, in the 2012 report,
the EGLE geologist stated, with no elaboration, that
groundwater flow at the southern end of the Gould
source area is predominantly to the north and north-
east. 2/12/12 Request for Geological Review at 6-7. It is
unclear on what data the geologist relied in reaching
this conclusion. As discussed in the sections that follow,
the direction of groundwater flow in this area is the
subject of detailed debate between Gould’s and LCRC’s
experts. Because the basis for this and other portions
of the geologists’ opinions are not adequately de-
scribed, the Court is unable to determine that these
opinions are sufficiently trustworthy. Consequently,
the portions of the requests for geological review com-
pleted by EGLE’s geologists are inadmissible.!®

B. Final Administrative Action

Turning to the next preliminary matter, LCRC
contests the very nature of the present action, seeking
to style it as an appeal of an administrative agency ac-
tion as opposed to a CERCLA cost recovery and contri-
bution action. Def. PFFCL at 22-26. According to

18 Even if these documents were admissible, the Court would
assign them no weight for lack of trustworthiness.
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LCRC, the Gould and LCRC Properties were the sub-
jects of extensive investigations that culminated in
EGLE’s determination that it had no further regula-
tory interest in the origins of TCE on the LCRC Prop-
erty. [31] Id. Citing Sackett v. Envtl. Prot. Agency, 566
U.S. 120, 127 (2012), LCRC contends that EGLE’s de-
cision represents a final agency action, subject to re-
versal only if a court finds that the agency’s action was
arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law. Def. PFFCL at 24-25.

LCRC failed to raise this argument at any point in
the litigation until, on the eve of trial, it filed a motion
seeking leave to file a second motion for summary judg-
ment. See generally Mot. for Leave to File 2d Mot. for
Summ. J. (Dkt. 164); Suppl. Br. (Dkt. 165). In this mo-
tion, LCRC argued that Sackett limited the Court’s re-
view to an arbitrary and capricious standard. Suppl.
Br. at 8. The Court denied the motion on the ground
that the argument was belatedly raised, noting that it
was premised on authority that has been extant for
some eight years and on letters issued by EGLE in
2017. 6/12/20 Order at 3 (Dkt. 197).

LCRC did not reference its theory of an agency ap-
peal in its answers to Gould’s complaint or in its coun-
ter-complaints. See generally Answer to Am. Compl.
(Dkt. 36); Am. Answer (Dkt. 39); Answer to 2d Am.
Compl. (Dkt. 58); Answer to 3d Am. Compl.; Counter-
Compl. (Dkt. 59); Am. Counter-Compl. In its motion for
summary judgment, LCRC argued that EGLE’s deter-
mination should be afforded deference, in accordance
with Chevron U.S.A., Inc. v. Natural Res. Def. Council,
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Inc., 467 U.S. 837 (1984). See Gould Elecs., Inc. v. Liv-
ingston Cty. Rd. Comm’n, No. 17-11130, 2020 WL
806033, at *5 (E.D. Mich. Feb. 18, 2020). But LCRC did
not argue in this motion that the litigation should be
construed as an appeal from an agency action. Finally,
the parties’ joint final pretrial order is devoid of any
contention regarding the appropriate standard of re-
view. See Revised Joint Final Pretrial Order (Dkt. 244).
The Court’s local rules provide that the joint final pre-
trial order “supersed|[es] the pleadings and govern|s]
the course of [32] trial unless modified by further or-
der.” E.D. Mich. LR 16.2(a). Because of its many fail-
ures to raise this issue on a timely basis, LCRC has
waived this argument.

Even if LCRC had not waived this argument, it
plainly lacks merit. This action was initiated as a CER-
CLA cost recovery action and not as an appeal of a final
agency action under the Administrative Procedures
Act, as was the case in Sackett. See 566 U.S. at 122.
Nor do the June 2017 Letters constitute a final agency
action. A final agency action must represent the “con-
summation” of the agency’s decision-making process
and must constitute a determination of rights or obli-
gations “from which legal consequences will flow.” Ben-
nett v. Spear, 520 U.S. 154, 177-178 (1997).

No legal consequences flow from EGLE’s letters
with respect to LCRC’s liability for the TCE contami-
nation, as the June 14, 2017 letter expressly states
that it “should not be construed as a liability determi-
nation for the chlorinated solvent contamination on
the subject property.” 6/14/17 Letter; see also Trial Tr.
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V at 15 (Leeming) (“It was supposed to let [LCRC]
know that the State had no further regulatory interest
in the site with respect to the TCE and also that we
were not making a determination of liability for the
TCE at the site.”). EGLE made no factual findings and
no determination regarding Gould’s or LCRC’s liabil-
ity. Further, EGLE’s determination that it required no
further investigation by LCRC may have been moti-
vated by the fact that remedial measures fully ad-
dressing the contamination were already underway.
Therefore, the Court rejects LCRC’s view that the
Court’s review is limited to a finding as to whether
EGLE’s determination was arbitrary and capricious.

C. Gould’s CERCLA Cost Recovery Claim

The Court next turns to the merits of Gould’s cost
recovery claim. The Court first evaluates whether
Gould has established the elements of a prima facie
case. Second, the Court considers [33] whether LCRC
has established the statutory defenses asserted—the
third-party defense and the contiguous landowner de-
fense. Finally, the Court discusses the application of
the divisibility doctrine and whether the response
costs may be apportioned between the parties.

1. Prima Facie Case

CERCLA was enacted to serve two primary pur-
poses: (i) to promote the prompt cleanup of hazardous
waste sites and (ii) to place the cost of that cleanup on
those responsible for creating or maintaining the
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hazardous condition. W.R. Grace & Co.-Conn. v. Zotos
Int’l, Inc., 559 F.3d 85, 88 (2d Cir. 2009). Thus, “CER-
CLA is designed to encourage private parties to as-
sume the financial responsibility of cleanup by
allowing them to seek recovery from others.” Key
Tronic Corp. v. United States, 511 U.S. 809, 819 n.13
(1994). By requiring responsible parties to pay for
cleanup efforts, CERCLA additionally ensures “that
‘the taxpayers [are] not required to shoulder the finan-
cial burden of a nationwide cleanup.’” Lockheed Mar-
tin Corp. v. United States, 35 F. Supp. 3d 92, 122
(D.D.C. 2014) (quoting B.F. Goodrich Co. v. Murtha, 958
F.2d 1192, 1198 (2d Cir. 1992)).

In furtherance of these goals, § 107(a) of CERCLA
creates a cause of action permitting a private party to
recover from four categories of potentially responsible
parties (“PRPs”) response costs voluntarily incurred to
clean up a contaminated site. Consol. Edison Co. of
New York v. UGI Utilities, Inc., 423 F.3d 90, 97 (2d Cir.
2005). This remedy is available “to any person that has
incurred necessary costs of response, and nowhere
does the plain language of section 107(a) require that
the party seeking necessary costs of response be inno-
cent of wrongdoing.” Id. at 100; see also United States
v. Atl. Research Corp., 551 U.S. 128, 140 (2007).

To establish a prima facie case for cost recovery
under CERCLA § 107(a), a plaintiff must demonstrate
the following four elements:

[34] (1) a polluting site is a “facility” within
the statute’s definition; (2) the facility
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released or threatened to release a hazardous
substance; (3) the release caused the plaintiff
to incur necessary costs of response; and (4)
the defendant falls within one of four catego-
ries of potentially responsible parties.

Gould Elecs., Inc. v. Livingston Cty. Rd. Comm’n, No.
09-cv-12633, 2012 WL 5817937, at *7 (E.D. Mich. May

25, 2012) (quoting Village of Milford v. K-H Holding
Corp., 390 F.3d 926, 933 (6th Cir. 2004)). Causation of
the contamination is not an element of a prima facie
case, United States v. Puerto Rico Indus. Dev. Co., 287
F. Supp. 3d 133, 144 (D.P.R. 2017), and “[l]iability un-
der § 107(a) is generally joint and several on any de-
fendant regardless of fault,” Kalamazoo River Study
Group v. Menasha Corp., 228 F.3d 648, 653 (6th Cir.
2000). Here, LCRC does not dispute that Gould has es-
tablished the first and fourth elements. See Revised
Joint Final Pretrial Order at 2-4, 12-13; Answer to 3d
Am. Compl. ] 22, 28-29 (admitting that LCRC owns
property that has been designated a facility).

With respect to the second element of a prima facie
case, Gould has met its prima facie burden of estab-
lishing that a release has occurred on LCRC’s property.
As the Court has previously recognized, the term “re-
lease” is defined under CERCLA to mean “‘any spill-
ing, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or
disposing into the environment.” Gould, 2012 WL
5817937, at *8 (quoting 42 U.S.C. § 9601(22)). Courts
uniformly interpret the term broadly so as to not frus-
trate the legislative purposes of CERCLA, In re Joshua
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Hill, Inc., 294 F.3d 482, 489 (3d Cir. 2002) (collecting
cases interpreting the term “release” broadly), such
that the passive leaching of hazardous substances nev-
ertheless constitutes a “release,” Pakootas v. Teck
Cominco Metals, I.td., 452 F.3d 1066, 1075 (9th Cir.
2006) (“We hold that the leaching of hazardous sub-
stances from the slag at the Site is a CERCLA re-
lease.”).

[35] It is undisputed that TCE has come to be lo-
cated in the soil and groundwater beneath the LCRC
Property. See Answer to 3d Am. Compl. | 13 (“Admits
that TCE exists on the LCRC Property.”). The record
establishes that a plume of groundwater contaminated
with TCE is migrating from both the Gould and LCRC
Properties northward toward Thompson Lake. Trial Tr.
V at 187-188 (Travers); Trial Tr. II at 89, 99 (Brown-
ing). Likewise, Feenstra admits that some of the con-
taminated groundwater from the northeastern corner
of the Gould Property likely migrated onto the far
northwestern corner of the LCRC Property. Trial Tr. VI
at 160 (Feenstra) (Dkt. 263). Trial testimony from
Browning also demonstrates that a “halo” of residual
TCE soil contamination extends from the Gould Prop-
erty onto the northwestern corner of the LCRC Prop-
erty. Trial Tr. II at 45 (Browning). This evidence
illustrates that a release of TCE has occurred on the
LCRC Property because the presence and migration of
TCE in the soils and groundwater under the LCRC
Property indicates a “leaching” of that substance.

With respect to the third element of a prima facie
case, Gould has also met its prima facie burden of
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showing that the release caused it to incur necessary
costs of response. The Sixth Circuit has held that in-
corporated within this element are the requirements
that “the response costs were necessary and consistent
with the National Contingency Plan (‘NCP’).” Bob’s
Beverage, Inc. v. Acme, Inc., 264 F.3d 692, 696 (6th Cir.
2001)); see also Reg’l Airport Auth. of Louisville v. LFG,
LLC, 460 F.3d 697, 709 (6th Cir. 2006) (“[Plroof of re-
sponse costs incurred ‘consistent with’ the NCP is . . .
an element of the prima facie private cost recovery ac-
tion under CERCLA.”). A response action is consistent
with the NCP if the action is in substantial compliance
with 40 C.F.R. § 300.700(c)(5)-(6), and results in a
CERCLA-quality cleanup. ITT Indus., Inc. w
Borgwarner, Inc., 700 F. Supp. 2d 848, 880 (W.D. Mich.
2010) (citing 40 C.F.R. § 300.700(c)(3)(1)). An immate-
rial or insubstantial deviation, however, will not result
in a determination that a cleanup is [36] inconsistent
with the NCP. Id. (citing 40 C.F.R. § 300.700(c)(4)). The
NCP includes a tangled web of technical requirements
relating to a party’s response activities. See 40 C.F.R.
§ 300.700(5)-(6).

Gould asserts that the release on the LCRC Prop-
erty has caused it to incur necessary response costs,
including recoverable legal expenses, through Septem-
ber 20, 2019. P1. PFFCL at 14. Invoices and testimony
from John Callahan, Gould’s chief administrative of-
ficer, establish that Gould has incurred $3,949,179 in
environmental consulting fees, of which Gould claims
$3,898,754 is recoverable. Trial Tr. III at 73-81 (Calla-
han); Consultant Summary & Invoices (Dkts. 207-5,
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207-6). Invoices and testimony from Stephen Ormond,
Gould’s counsel, establish that Gould has incurred
$354,543 in fees for legal work performed to gain ac-
cess to neighboring properties to perform testing. Trial
Tr. III at 104-122 (Ormond); Legal Work Summary &
Invoices (Dkts. 207-7, 207-8); MNB Settlement Agree-
ment (Dkt. 207-9). Accordingly, Gould has incurred a
total of $4,253,297 in recoverable response costs
through September 20, 2019.

These costs were incurred in connection with
Gould’s investigation and remediation efforts, which
included investigations to determine the sources and
extent of the TCE contamination, an excavation to re-
move soil, development and installation of a pump and
treat system, and development and implementation of
a bioremediation plan. Trial Tr. I at 128, 135-136, 157-
158, 161, 171-172 (Browning). According to Browning
and Taylor, the pump and treat system addresses the
plume of contamination stemming from both the Gould
and LCRC Properties. Id. at 130-131; Trial Tr. IT at 148
(Taylor). Likewise, the bioremediation plan treats the
entirety of the plume emanating from both the Gould
and LCRC Properties, with a focus on the areas with
the highest TCE concentrations. Trial Tr. I at 136-137
(Browning). Accordingly, [37] Gould has established
that it has incurred response costs as a result of the
release on the LCRC Property, as well as the Gould
Property.

Feenstra opined that Gould’s response activities
have been both reasonable and necessary. Trial Tr. 11
at 216 (Feenstra). In rendering this opinion, Feenstra
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evaluated the work performed as summarized in re-
ports prepared by MSG, with a particular focus on the
timing of its investigations, the scope of the different
phases of work, and the types of techniques used to
perform the work. Id. at 217-219.'° Based on his evalu-
ation, Feenstra stated that the sequence of work per-
formed by MSG was logical, appropriate, and
consistent with what Feenstra has observed at similar
sites. Trial Tr. III at 48-50 (Feenstra). According to
Feenstra, a pump and treat system is a proven tech-
nology that has been used for many years, but it may
only be implemented after the scope of the contamina-
tion has been fully delineated. Id. at 50. Because Gould
did so, its installation of the pump and treat system to
limit the migration of the contamination was appropri-
ate. Id. LCRC does not rebut this testimony or other-
wise challenge Feenstra’s position that Gould’s
response activities were necessary. Based on this

¥ In arriving at his opinion, Feenstra relied on MSG reports
that this Court has determined to be inadmissible, including the
2008 Supplemental Investigation and Historical Data Summary.
See Attachment B to Feenstra Report at PagelD.77005-77011
(Dkt. 208-8) (listing sources consulted). However, these reports
need not be admitted for the purpose of establishing what work
took place, as Browning described the major phases of work un-
dertaken by MSG. See Trial Tr. I at 87-108, 127-132, 157-172
(Browning). According to Feenstra, Browning’s testimony de-
scribing the work was entirely consistent with Feenstra’s sum-
mary of the work premised on the MSG reports. Trial Tr. III at
31-32 (Feenstra); see also Table 2 to Feenstra Report at
PagelD.76934-76935 (Dkt. 208-8) (summarizing the phases of
work). Moreover, LCRC did not object to Feenstra’s reliance on
the MSG reports in rendering his opinion on the reasonableness
of the work that took place.



App. 73

testimony, Gould has met its burden of demonstrating
that its response activities were necessary.

As LCRC observes, Gould did not specifically ad-
dress in its post-trial briefing whether its response ac-
tivities were consistent with the NCP. See Def. Resp. at
6 (Dkt. 257). However, the [38] evidence presented at
trial is sufficient to support a finding of compliance
with the NCP. Although Feenstra did not specifically
address compliance with the NCP, he indicated that
MSG’s work was performed “quite well” and was “logi-
cal and appropriate.” Trial Tr. IT at 216 (Feenstra). Fur-
ther, MSG employed industry-standard techniques
and practices to accomplish its investigation and de-
velopment of the appropriate remedial technologies.
Id. Feenstra noted that the work was undertaken
largely to satisfy state regulatory requirements, as
well as some specific requests from EGLE. Id. MSG
documented its activities and “kept the state regulator
satisfied with regard to progress in dealing with the
problem.” Id.

EGLE reviewed and approved MSG’s work plans
for its investigations, the 2001 soil excavation in the
northeastern corner of the Gould Property, the instal-
lation of the pump and treat system, and the imple-
mentation of the bioremediation plan. Trial Tr. IT at 93,
99-106 (Taylor); Trial Tr. I at 80, 89, 128, 135-136, 171-
172 (Browning). Following a public meeting during
which Gould explained to local residents the work be-
ing undertaken relative to the pump and treat system,
EGLE issued a permit authorizing Gould to treat the
groundwater and to pump the treated groundwater



App. 74

back into Thompson Lake. Trial Tr. IT at 102 (Taylor);
MDEQ Permit Authorizing Discharge Under National
Pollutant Discharge Elimination System (Dkt. 208-15).
Browning described the process of obtaining approval
of work plans from EGLE, stating that EGLE fre-
quently offered comments, suggested revisions, and re-
quested additional work. Trial Tr. I at 80-81, 90, 106
(Browning). Further, Browning stated that, as the lead
engineer on the project, he was satisfied that MSG fol-
lowed all protocols required by EGLE. Trial Tr. IT at 62
(Browning).

In light of EGLE’s close involvement in monitoring
and approving the investigation and remedial work
undertaken on behalf of Gould, as well as Feenstra’s
statements that all work was completed in accordance
with industry standards, the Court finds that Gould
has established by a [39] preponderance of the evi-
dence that its response activities were consistent with
the NCP. Indeed, some courts have held that where, as
here, a state environmental agency approves cleanup
plans and monitors the remediation process, the NCP
consistency requirement is satisfied. See NutraSweet
Co. v. X-L Eng’g Co., 227 F.3d 776, 791 (7th Cir. 2000);
Pfohl Bros. Landfill Site Steering Committee v. Brown-
ing-Ferris Indus. of New York, Inc., No. 95-CV-956A,
2004 WL 941816, at *22 (W.D.N.Y. Jan. 30, 2004).
Moreover, LCRC has failed to identify any specific
manner in which Gould’s response activities were in-
consistent with the NCP.




App. 75

Thus, Gould has established all elements of a
prima facie case for cost recovery under CERCLA
§ 107(a).

2. Statutory Defenses

Once a plaintiff establishes a prima facie case, the
defendant is strictly liable for the presence of hazard-
ous substances unless it successfully invokes one of the
statutory affirmative defenses. Priscov. A & D Carting
Corp., 168 F.3d 593, 603 (2d Cir. 1999). “CERCLA’s af-
firmative defenses shift the burden of proof on this
question from the plaintiff to the defendant, who must
show by a preponderance of the evidence that the re-
lease or threatened release was caused solely by an un-
related third party.” Id. LCRC asserts that it is
shielded from liability on Gould’s cost recovery claim
under two statutory affirmative defenses, the third-
party defense under CERCLA § 107(b)(3), and the con-
tiguous landowner defense under CERCLA § 107(q).
Def. PFFCL at 31-36.

a. Third-Party Defense

Under the third-party defense, CERCLA
§ 107(b)(3), an otherwise liable defendant is exempt
from CERCLA cost recovery liability if it can establish
by a preponderance of the evidence “(1) that another
party was the sole cause of the release of hazardous
substances and the damages [40] caused thereby; (2)
that the other, responsible party did not cause the re-
lease in connection with a contractual, employment, or
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agency relationship with the defendant; and (3) that
the defendant exercised due care [with respect to the
hazardous substance concerned] and guarded against
the foreseeable acts or omissions of the responsible
party.” PCS Nitrogen Inc. v. Ashley II of Charleston
LLC, 714 F.3d 161, 179 (4th Cir. 2013) (internal marks
omitted). This defense was intended to be “very nar-
rowly applicable, for fear that it might be subject to
abuse.” Carson Harbor Vill., I.td. v. Unocal Corp., 270
F.3d 863, 883 (9th Cir. 2001) (en banc).

Here, the second element is not at issue; the par-
ties only dispute LCRC’s ability to establish the first
and third elements. Pl. Resp. at 10; Def. PFFCL at 31-
33. In determining whether LCRC is protected from li-
ability under the third-party defense, the Court begins
by evaluating whether the TCE contamination was
caused solely by the acts or omissions of a party other
than LCRC. After considering the historical operations
at the Gould and LCRC Properties, as well as the ex-
perts’ competing theories of causation, the Court con-
cludes that the TCE contamination is attributable
entirely to releases of TCE that took place on the Gould
Property and migrated onto neighboring properties, in-
cluding the LCRC Property. Next, the Court evaluates
whether LCRC exercised due care. Because LCRC was
dilatory in beginning its investigations and was recal-
citrant in complying with EGLE’s requests for certain
testing, the Court finds that it did not act with due
care. Consequently, the third-party defense is unavail-
able to LCRC.
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i. Sole Cause

Relying on evidence regarding historical opera-
tions at the Gould and LCRC Properties, as well as sci-
entific data and opinions from Travers, LCRC contends
that it never disposed of TCE on the LCRC Property
and that Gould is solely responsible for the TCE con-
tamination at issue. Def. PFFCL at 15-22, 31. Gould, in
turn, contends that LCRC has not come forward with
any [41] evidence demonstrating that employees of
Gould Inc. used TCE, let alone improperly disposed of
TCE by pouring it onto the ground. Pl. Resp. at 5-6.
Gould further contends that the scientific data and
opinions from its own expert witness, Feenstra, sup-
port the conclusion that LCRC contributed to the con-
tamination by disposing of TCE on its own property. PI.
PFFCL at 5-12.

a) Historical Operations—RSF Fa-
cility

LCRC maintains that the TCE contamination is
solely attributable to Gould Inc.’s longstanding prac-
tice of disposing of chemicals by pouring them onto the
ground at the Gould Property or by permitting them to
flow into a floor drain within the RSF Facility. Def.
PFFCL at 15-17. Former Gould Inc. employees Keith
Richardson and Ron Galarneau testified that they dis-
posed of waste chemicals by pouring them onto the
ground of the Gould Property. Trial Tr. V at 69-74
(Richardson); Galarneau Dep. at 31, 41-43, 77-78 (Dkt.
166-4). Richardson, who was employed by Gould Inc.
from 1972 through its closing in 1976, testified that he
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handled coolant fluid that was composed of kerosene,
cutting oil, and “sweet o0il.” Trial Tr. V at 69, 73 (Rich-
ardson). He admitted that on a monthly basis, he dis-
posed of approximately forty to forty-five gallons of
these fluids by dumping them onto the ground to the
south of the foundry—as directed by a supervisor. Id.
at 70-73. Richardson also stated that he observed other
employees dispose of fluids in the same manner. Id. at
73.

Galarneau, who worked at the RSF Facility from
the mid-1960s through 1976, similarly admitted that
he and other employees disposed of fluids by pouring
them on the ground at the northeastern corner of the
Gould Property. Galarneau Dep. at 31. He stated that
employees also disposed of fluids on the ground to the
south of the foundry, near the fence along the eastern
boundary of the Gould Property, and near the railroad
tracks to the north of the Gould Property. Id. at 41-43.
Galarneau was unfamiliar with TCE, stating that he
did not know the names of [42] chemicals he used in
his work or those used at the RSF Facility generally.
Id. at 47, 63. However, he estimated that over the
course of Gould Inc.’s operations at the RSF Facility,
thousands of gallons of waste chemicals were collec-
tively disposed of on the ground or into the floor
drain—however, he did not further refine what quanti-
ties were disposed of in each manner. Id. at 61.

Richardson and Galarneau also testified that
parts manufactured at the RSF Facility were de-
greased in a large tank located at the eastern end of
the facility Trial Tr. V at 64-65 (Richardson);
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Galarneau Dep. at 20-22. These parts were placed in
baskets and submerged in the degreasing tank, after
which they were raised and left to drip-dry over the
tank. Trial Tr. V at 65-66 (Richardson); Galarneau Dep.
at 24-25. The parts were then placed on racks, where
they continued to drip-dry over the floor. Galarneau
Dep. at 24-25. According to Galarneau, a spigot located
near the bottom of the degreasing tank was used to
drain the tank onto the floor, and fluids that collected
on the floor would flow into a floor drain. Id. at 26-27.
Richardson, however, had no recollection of whether
the degreasing tank had a spigot. Trial Tr. V at 74
(Richardson). It is unclear from the evidence where the
floor drains emptied, as will be discussed in greater de-
tail below.

Galarneau stated that some of the fluids from the
degreasing tank “could” have been emptied into the
floor drain, while some “could” have been hauled away.
Galarneau Dep. at 30. He never witnessed fluids from
the degreasing tank being hauled away for disposal,
but stated that a truck delivered fluids on a weekly ba-
sis. Id. at 30. Neither Richardson nor Galarneau knew
what type of solvents were used in the degreasing
tank. Trial Tr. V at 65 (Richardson); Galarneau Dep. at
33, 63. But based on his understanding of industrial
processes during the time period in question, as well
as his review of testimony from former employees of
Gould Inc., Feenstra stated the [43] degreasing tank
was likely a vapor degreaser that used TCE. Trial Tr.
VII at 8 (Feenstra) (Dkt. 264).
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b) Floor Drain & PVC Pipe

According to LCRC, the floor drain at the RSF Fa-
cility was illegally connected to a PVC pipe that exited
the facility and drained into a storm sewer on the
LCRC Property, near the boundary line between the
Gould and LCRC Properties. Def. PFFCL at 17. In sup-
port of its position, LCRC cites a series of photographs
taken by Taylor during the 2001 soil excavation at the
northeastern corner of the Gould Property. Id.

The first photograph depicts an interior view of
the eastern wall of the RSF Facility, where a PVC pipe
exits the building. Floor Drain Photo at PagelD.34593
(Dkt. 169-4); Trial Tr. II at 176-177 [44] (Taylor). The
photograph is annotated with Taylor’s observation
that the PVC pipe originates from a “cleanout” for a
suspected floor drain. Floor Drain Photo. A second pho-
tograph depicts an exterior view of the same PVC pipe
exiting the eastern side of the RSF Facility and is an-
notated with Taylor’s observation that the pipe was “il-
legally connected to [the] storm sewer.” Photo No. 17 at
PagelD.34578 (Dkt. 169-3); Trial Tr. IT at 172-173 (Tay-
lor). In the photograph, the end of the pipe is broken
off. Photo No. 17.

A third photograph shows a separate, broken-off
PVC pipe buried near a fence separating the Gould and
LCRC Properties. Photo No. 18 at PagelD.34578 (Dkt.
169-3). This second PVC pipe was located across the
excavation site from the pipe exiting the RSF Facility.
Id.; Trial Tr. IT at 174 (Taylor). Taylor noted on the pho-
tograph that this second PVC pipe was connected to a
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storm sewer located on the LCRC Property, near the
boundary line between the Gould and LCRC Proper-
ties. Photo No. 18. Water from that storm sewer flowed
to a catch basin beneath the LCRC Property and fed
into a storm sewer line that emptied into Thompson
Lake. Trial Tr. IT at 177 (Taylor). In a fourth photo-
graph of the storm sewer, Taylor noted that the PVC
pipe that emptied into the storm sewer originated from
the Gould Property and connected to a “suspected floor
drain.” Storm Sewer Photo at PageID.34595 (Dkt. 169-
4); Trial Tr. II at 178-179 (Taylor).

The evidence, however, does not sufficiently estab-
lish that the PVC pipe was connected to the floor drain
in the RSF Facility. While LCRC implies that the PVC
pipe that exited the RSF Facility was connected to the
PVC pipe that emptied into the storm sewer, Taylor
could not definitively state that the two pipes were il-
legally connected in this manner, as portions of the
pipes had been removed from the excavation site be-
fore she arrived. Trial Tr. IT at 172-174. Moreover, Tay-
lor testified that the purpose of the PVC pipe exiting
the RSF Facility was unclear and posited that it could
have been connected to a roof drain. Id. at 174-175.
LCRC’s conclusion that hazardous materials flowed
from the floor drain inside the RSF Facility into the
catch basin is, therefore, unsupported by concrete evi-
dence. And as argued by Gould, it is uncertain whether
the PVC pipe was installed when Gould Inc. operated
the RSF Facility between 1961 and 1976, or whether it
was installed after that time. See Pl. Resp. at 8. Accord-
ingly, the Court rejects LCRC’s theory that the floor
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drains in the RSF Facility fed into the storm sewer via
the PCV pipe.

In sum, however, the evidence demonstrates that
Gould Inc. had a regular practice of disposing of vast
amounts of chemical waste by dumping it on the
ground of the Gould Property, particularly in the
northeastern corner of the Gould Property and along
the fence near the boundary of the Gould and LCRC
Properties. Additionally, as discussed below, the evi-
dence establishes that the chemicals, more likely than
not, included TCE.

¢) Historical Operations—LCRC Prop-
erty

In contrast to Gould Inc.’s operations, LCRC main-
tains that there is no evidence of improper disposal
practices at the LCRC Property. Def. PFFCL at 20-22.
LCRC’s historical [45] records reveal that LCRC’s on-
site use of TCE was limited to a maximum of seventeen
asphalt tests performed between 1985 and 1986. Trial
Tr. III at 178-179 (Craine). Craine inventoried and cre-
ated a summary of LCRC’s asphalt testing records for
the years 1959 through 1993, which demonstrates that
of the 312 total tests, a maximum of only seventeen
tests could have been performed onsite; those seven-
teen tests took place between 1985 and 1986. Id. at
181-182; Summary of Asphalt Testing Records at
PagelD.32228-32230 (Dkt. 168).2° The records for these

20 Although the Court reserved ruling on Gould’s objection to
this exhibit during trial, Gould did not discuss this exhibit in its
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seventeen tests do not indicate the location where the
test was performed. Trial Tr. III at 178-179 (Craine).
Travers independently reviewed these records and
likewise determined that TCE was used in seventeen
tests performed on the LCRC Property between 1985
and 1986. Trial Tr. V at 151 (Travers). Apart from this
asphalt testing, Craine was unable to identify any
other uses of TCE in LCRC’s operations. Trial Tr. IV at
9 (Craine).

Asphalt testing was performed on the second floor
of LCRC’s main office building, Trial Tr. IIT at 158, 168-
169 (Craine); Trial Tr. V at 54 (Hogan), which spans
along the eastern boundary of the LCRC Property, see
Figure 1 to Travers Report. Two former LCRC employ-
ees, Fred Marr and Eric Little, testified that TCE was
used to perform asphalt tests on the LCRC Property
for two years in the mid to late 1980s. Trial Tr. V at 23,
27 (Marr); Little Dep. at 11 (Dkt. 166-6). Marr, who was
employed by LCRC from 1971 through 2014, estimated
that he performed approximately twenty-five tests per
year and that a single test required a quart of TCE.
Trial Tr. V at 28 (Marr). [46] Waste TCE would be

PFFCL. Accordingly, Gould has waived this argument. See
7/21/20 Order for Post-Trial Submissions (Dkt. 248) (“Failure to
address any evidentiary matter will be deemed a waiver of that
party’s position regarding that issue.”). This exhibit is admitted
under Rule 1006 as a summary of voluminous writings. LCRC
offered for the Court’s review the underlying records dating from
1959 through 1993, see Asphalt Records at PagelD.32231-32547
(Dkt. 168), which are independently admissible under the hear-
say exceptions for business records under Rule 803(6) and for
ancient documents predating January 1, 1998, under Rule
803(16).
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collected in a five-gallon can, which was later poured
into a large drum. Id. at 29; Little Dep. at 13-14. Ac-
cording to Little, who was employed by LCRC from
1978 through the date of his deposition in 2011, the
drum was collected by Safety Kleen for disposal when
it became full. Little Dep. at 10, 14. However, he had
no knowledge regarding the ultimate fate of the recov-
ery drum contents. Id. at 13-14. Marr denied that TCE
was ever disposed of by pouring it onto the ground.
Trial Tr. V at 29-30 (Marr). Although LCRC initially
used TCE to conduct these tests, it began using a dif-
ferent solvent called Bio Act in the mid-1980s. Id. at
28; Little Dep. at 12. Francis Hogan, an LCRC engi-
neering aide, confirmed that LCRC used Bio Act when
he began performing asphalt testing in 1989. Trial Tr.
V at 54 (Hogan).

No evidence was presented demonstrating that
LCRC used TCE for any other purpose on the LCRC
Property, such as for vehicle maintenance. George
Messner, a former LCRC employee responsible for ve-
hicle maintenance during the period from 1972
through 2012, denied using TCE as a solvent. Trial Tr.
IV at 173-174 (Messner). In 1972, LCRC used diesel
fuel to wash vehicle parts, and in 1976 or 1977, LCRC
began using a parts washer provided by LCRC’s ven-
dor, Safety Kleen. Id. Billy Ross, the vice president of
environmental health and safety at Safety Kleen, tes-
tified that by the year 1980, parts washers primarily
used mineral spirits or petroleum naptha but did not
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use TCE. Ross Dep. at 18-22 (Dkt. 166-20).2! Messner
never instructed or witnessed his employees disposing

of chemical waste by pouring it on the ground. Trial Tr.
IV at 175 (Messner).

Gould quibbles with the exact number of asphalt
tests performed on the LCRC Property, arguing that
Marr testified that he performed approximately
twenty-five asphalt tests per year over [47] the course
of two years. Pl. Resp. at 15. Moreover, Gould high-
lights Little’s testimony that LCRC directed Safety
Kleen to deliver larger quantities of TCE because five-
gallon containers were insufficient. P1. PFFCL at 4 (cit-
ing Little Dep. at 10, 16). Even crediting Marr’s esti-
mate of the number of tests performed per year, LCRC
would have performed a maximum of only fifty asphalt
tests over the course of two years. Given that each test
required approximately a quart of TCE, LCRC used a
total of twelve to thirteen gallons of TCE to perform
these tests. And although Little testified that LCRC
began purchasing larger quantities of TCE from Safety
Kleen, Gould has not demonstrated that these quanti-
ties were actually used or that LCRC improperly dis-
posed of them.

Gould also disputes whether Safety-Kleen col-
lected waste TCE for disposal. Pl. PFFCL at 4. First,
Gould points out that neither Marr nor Little had
knowledge regarding the ultimate disposal of the

21 Ross began his employment with Safety Kleen in approxi-
mately 1990 but was able to testify, based on his knowledge of the
company’s history, regarding the composition of parts washers
from 1980 to the present. Ross Dep. at 6-7, 15-20.
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waste TCE after Safety Kleen collected it. This fact is
immaterial, however, given that Marr and Little did
not work for Safety Kleen and naturally would not
have personal knowledge of its disposal practices.

Second, Gould highlights Ross’s testimony that
Safety Kleen’s collection of waste TCE from LCRC
would have been reflected in service documents, but
that he came across no such documents in reviewing
Safety Kleen’s available records. Ross Dep. at 53-54.
Based on his review of the available records, Ross tes-
tified that Safety Kleen did not provide disposal ser-
vices for LCRC. Id. at 54. However, it appears that
these records are incomplete. Ross admitted that the
available records were limited to the years 1984 and
1985, id., but Messner testified that LCRC began using
Safety Kleen as a vendor as early as 1976 or 1977, Trial
Tr. IV at 173-174 (Messner). And Little testified that
Safety Kleen collected LCRC’s waste TCE, Little Dep.
at 10, 14, which the records reveal would have been
generated in 1985 and 1986. Although Ross stated that
Safety Kleen’s records were not maintained in any
other locations, id., he did not offer testimony ruling
[48] out the possibility that those records were simply
missing or otherwise unavailable. Therefore, Ross’s
conclusion that Safety Kleen did not provide disposal
services to LCRC was premised on his review of incom-
plete records and, therefore, carries little weight. Ulti-
mately, Gould has presented no evidence convincingly
showing that TCE was dumped on the LCRC Property.
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d) The Line of Occupation

Gould argues that from 1950 through the 1970s,
LCRC’s operations extended to a “line of occupation”
approximately twenty feet west of the property line
shared with the Gould Property, including a dirt road-
way through the northeastern corner of the Gould
Property. P1. PFFCL at 3. Gould, therefore, claims that
LCRC was operating on the area where TCE contami-
nation was later discovered on the Gould Property,
leaving open a question as to which party is responsi-
ble for the contamination on the Gould Property. Id. at
29.

In support of its position, Gould relies on Brown-
ing’s interpretation of a series of historic aerial photo-
graphs dating from 1950, 1955, 1966, 1967, and 1970.
See 1950 Aerial Photo (Dkt. 217-3); 1955 Aerial Photo
(Dkt. 215-11); 1966 Aerial Photo (Dkt. 215-12); 1967
Aerial Photo (Dkt. 215-13); 1970 Aerial Photo (Dkt.
215-14). Based on his visual analysis of the photo-
graphs, Browning testified that there was a visual dis-
tinction between the operations on the Gould and
LCRC Properties, and that LCRC’s operations ex-
tended west of the property line to the line of occupa-
tion. Trial Tr. I at 35-36, 56, 62, 64, 66 (Browning).
Additionally, a drawing prepared in connection with a
1966 survey by R.S. Scott Associates, denoted a “fence
in place” west of the property line between the Gould
and LCRC Properties. 1966 Arrow Head Products Sur-
vey at PagelD.80255 (Dkt. 215-4). Browning stated
that the fence was located approximately twenty feet
west of the property line between the Gould and LCRC
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Properties. Trial Tr. I at 42-44 (Browning). Thus,
Browning opined that operations on the LCRC Prop-
erty extended to the fence [49] line approximately
twenty feet west of the property line. See Trial Tr. I at
46-47 (Browning); Annotated 1967 Aerial Photo (Dkt.
215-15).

Even assuming that Browning is qualified to tes-
tify regarding his interpretation of photographs and
survey data, the Court finds this evidence to be unper-
suasive. First, Browning fails to elaborate regarding
his basis for concluding that the operations on the
Gould and LCRC Properties can be distinguished
simply by visually inspecting a series of aerial photo-
graphs. In the Court’s view, the photographs do not
support any such distinction.

Second, the 1966 survey indicating that a fence
was located twenty feet west of the property line is re-
butted by the testimony of Craine, Messner, and Marr,
all of whom had actual knowledge regarding the loca-
tion of the fence. Craine, who began working for LCRC
in 1973, stated that the fence was present for as long
as he has been familiar with the LCRC Property. Trial
Tr. III at 164 (Craine). Craine stated that he commis-
sioned a survey that indicated that the fence was lo-
cated just east of the property lines between the Gould
and LCRC Properties. Id. Messner, who began working
for LCRC in 1972, stated that he did not recall the ex-
act location of the fence but believed that it was located
closer to the LCRC Property. Trial Tr. IV at 181 (Mess-
ner). Messner further stated that he and other LCRC
employees never used the property immediately to the
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east of the RSF Facility. Id.??2 And Marr stated that he
recalled a fence between the Gould and LCRC Proper-
ties being present when he began working for LCRC in
1971—and that the fence was never moved. Trial Tr. V
at 31-32 (Marr).

Even if LCRC did carry out its operations to the
west of the property line shared with the Gould Prop-
erty, Gould has not come forward with evidence demon-
strating that LCRC employees [50] disposed of TCE in
that area. Indeed, the record reflects that LCRC’s use
of TCE was limited to a maximum of seventeen to fifty
asphalt tests performed between 1985 and 1986. LCRC
has established that no waste TCE was disposed of by
pouring it onto the ground at the LCRC Property—ra-
ther, it was collected for disposal by Safety Kleen.

e) Travers’s Theory

LCRC argues that the scientific data likewise
demonstrate that the TCE contamination on the LCRC
Property was caused solely by the disposal practices of
Gould Inc. Def. PFFCL at 17-20. Travers described the
general nature and behavior of TCE, which is a dense
non-aqueous phase liquid (“DNAPL”). According to
Travers, DNAPL TCE released on the surface of the
ground will migrate down through the soil, leaving

22 Galarneau, who worked for Gould Inc. from the early
1960s until it closed operations in 1976, likewise did not believe
that LCRC employees ever used the northwestern corner of the
LCRC Property as a driveway or passageway. Galarneau Dep. at
72-73.
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residual traces of TCE in the soil. Trial Tr. V at 156
(Travers). The DNAPL will continue to sink down into
the water table and the groundwater, where it can pool
on top of and migrate along less permeable clay layers.
Id. at 157. TCE from the DNAPL will then dissolve into
the groundwater and will move in the direction of the
groundwater flow, creating a dissolved TCE plume. Id.
DNAPL is present when TCE concentrations exceed
the solubility limit of TCE in groundwater, approxi-
mately 1,100,000 micrograms per liter. Id. Samples
containing concentrations at or higher than this num-
ber contain DNAPL, while samples containing concen-
trations lower than this number contain TCE dissolved
in groundwater. Id. at 157-158.

With respect to TCE discovered in soil samples,
Travers created a drawing reflecting the locations of
all soil borings collected by both Gould and LCRC
through 2016, as well as the TCE concentrations de-
tected in those borings. Figure 15 to Travers Report at
PagelD.32163 (Dkt. 168). This figure also depicts a
“halo,” premised on a similar drawing created by MSG,
delineating the physical range of soils impacted by the
release of DNAPL TCE on the Gould Property. I1d. The
[51] impacted area extends from the Gould Property
onto the LCRC Property. Id.; Trial Tr. V at 168 (Trav-
ers). Travers observed that the highest TCE concentra-
tions were detected in soil samples collected from the
northeastern corner of the Gould Property, where em-
ployees of Gould Inc. admittedly disposed of waste flu-
ids from operations at the RSF Facility. Trial Tr. V at
167, 169 (Travers). TCE concentrations decreased with
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distance from this location. Id. at 167. According to
Travers, lower concentrations of TCE were detected in
soil borings collected from under the salt barn, and
were attributable to the impact from the contamina-
tion on the Gould Property. Id. at 170; Trial Tr. VI at
64-65 (Travers).

Travers emphasized that between 2012 and 2016,
twenty-three soil borings were advanced in the area
south of the salt barn on the LCRC Property, where
Feenstra hypothesized that a second release of TCE
took place by way of deposits onto LCRC soil via theo-
rized LCRC dumping. Trial Tr. V at 164, 170 (Travers).
TCE was not detected in any of these soil borings, in-
dicating that no TCE was released in this area by way
of the theorized dumping. Id. Browning and Keith Gad-
way, the director of Quantum, confirmed that TCE was
not detected in any of these samples. Trial Tr. IT at 15-
16 (Browning); Trial Tr. V at 90, 92-93 (Gadway). Gad-
way further agreed with Travers’s assessment that the
absence of TCE in these soils indicates that no spill or
dumping occurred at this location. Trial Tr. V at 88, 93
(Gadway). Taylor also agreed that no TCE was detected
in the soils on the LCRC Property, other than the area
under the salt barn. Trial Tr. IT at 161-162 (Taylor).

In addition to analyzing TCE contamination
within the soil, Travers analyzed the concentrations
and migration of contamination within the groundwa-
ter. According to Travers, hydrogeologists determine
the direction of groundwater flow by evaluating water
elevation levels, measured in feet above sea level, as
detected by monitoring wells. Trial Tr. V at 171-172.
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Generally, groundwater flows from areas of higher
groundwater elevation to areas of lower [52] ground-
water elevation. Id. at 172. Hydrogeologists then draw
contour maps based on the elevation data; groundwa-
ter flows perpendicular to the contours drawn on the
maps. Id.

Travers evaluated the water levels measured in
monitoring wells and created a series of contour maps
depicting her interpretation of the groundwater flow
patterns on the Gould and LCRC Properties from 2004
through 2011. See Figures 20-28 to Travers Report at
PagelD.32171-32179 (Dkt. 168). In Travers’s view, the
data demonstrate that groundwater in the northeast-
ern corner of the Gould Property has two separate flow
components, creating a groundwater divide—a line ex-
tending from west to east that passes over the north-
eastern corner of the Gould Property. Trial Tr. V at 176-
177 (Travers). Groundwater to the north of the divide
flows northeasterly, over the northwestern corner of
the LCRC Property and then toward Thompson Lake.
Id. at 176. Groundwater to the south of the divide flows
southeasterly across the LCRC Property, to the south
of the salt barn. Id. Travers observed that this pattern
remained consistent over time, as depicted in a draw-
ing consolidating all groundwater flow patterns de-
rived from the water level measurements over the
seven-year timeframe. Id. at 181; Figure 29 to Travers
Report at PagelD.32180 (Dkt. 168). Travers further
noted that the northern and southern groundwater
flow components either originate from or flow through
areas on the Gould and LCRC Properties where TCE
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concentrations were indicative of the presence of
DNAPL. Trial Tr. V at 182-183 (Travers).

Travers created a drawing, incorporated below, re-
flecting the location of the groundwater divide and her
evaluation of the distribution and concentrations of
TCE in the groundwater between 2003 and 2015. Fig-
ure 34 to Travers Report at PagelD.32189 (Dkt. 168).
The highest concentrations of TCE in the groundwater
are located at or near the northeastern corner of the
Gould Property, and concentrations decrease with dis-
tance from this area. Trial Tr. V at 184, 187 (Travers);
Trial Tr. VI at 81 (Travers). One of the “hot spot” areas
of highest concentration [53] depicted on the drawing
is located on the LCRC Property, while another is lo-
cated on the railroad tracks just north of the Gould
Property. See Figure 34 to Travers Report. Travers tes-
tified that DNAPL entered the soils in the northeast-
ern corner of the Gould Property, sank into the
groundwater, and spread out below the water table to
create several hot spots where DNAPL TCE has come
to be located—however, she did not specify whether
this DNAPL migrated by way of a clay layer or some
other impermeable surface. Trial Tr. V at 189 (Trav-
ers).?? Travers also stated that TCE concentrations de-
tected in groundwater samples from the area south of
the salt barn were far below the solubility limit of TCE,

2 Additionally, the Court notes Galarneau’s testimony that
Gould Inc. employees dumped waste chemicals near the railroad
tracks. Galarneau Dep. at 41-43. One of the DNAPL TCE hot
spots is near the railroad tracks.
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indicating that DNAPL was not present. Trial Tr. VI at
63 (Travers).
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[54] Based on this data, as well as the groundwa-
ter flow data, Travers opined that DNAPL TCE from
the source area in the northeastern corner of the Gould
Property dissolves into the groundwater and flows to
the northeast toward Thompson Lake and to the south-
east toward the salt barn on the LCRC Property. Trial
Tr.V at 183-184, 188 (Travers); Trial Tr. VI at 81 (Trav-
ers). Accordingly, Travers concluded that the north-
eastern corner of the Gould Property is the source of
the entirety of the TCE plume. Trial Tr. V at 188-189
(Travers). Because there are no high-concentration ar-
eas along the southern part of the plume on the LCRC
Property, and because no TCE was detected in exten-
sive soil testing performed in the area south of the salt
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barn from 2012 through 2016, Travers opined that
there was no second source area on the LCRC Property.
Id. at 183-184.

f) Rebuttal to Travers’s Theory

In an effort to undermine Travers’s theory that the
contamination originates from the Gould Property and
flows onto the LCRC Property, Gould highlights a
number of perceived flaws in Travers’s interpretations
of groundwater flow. Pl. PFFCL at 10-11. First,
Feenstra observed that the southern component of
Travers’s groundwater flow pattern does not originate
from or flow through areas of high TCE concentration
on the Gould Property. Trial Tr. VI at 152-153
(Feenstra). Because the southern component flows
through areas of relatively low levels of TCE contami-
nation on the Gould Property, Feenstra opined that the
higher levels of contamination observed on the LCRC
Property could not have been transported from the
Gould Property. Id.

While Feenstra is correct that some of the depic-
tions of the southern flow component do not stem from
areas of high TCE concentration, many of them do. See
Figure 29 to Travers Report. Each arrow representing
the direction of groundwater flow in Figure 29 was
premised on one synoptic event, or one “snapshot” of
the water level elevations. Trial Tr. VI at 75 (Travers).
[55] Travers explained that she collected data from
eight to ten synoptic events between 2004 and 2011 in
order to assess the overall pattern of groundwater flow



App. 96

over time. Id.; Trial Tr. V at 180-181 (Travers). Based
on Travers’s drawings, the overall trend appears to be
that the southern flow component either stems from or
flows through an area of high TCE concentration. See
Figure 29 to Travers Report.

Second, Feenstra opined that Travers’s conclusion
that the southern component flows southeast is flawed
because for some portion of that pathway, the ground-
water would be flowing from lower to higher eleva-
tions. Trial Tr. VI at 153-154 (Feenstra). Specifically, he
said that six of eight measurements show higher
groundwater elevations at monitoring well (“MW?”) 135
on the LCRC Property than the groundwater eleva-
tions at MW-112 on the Gould Property. Id. at 153-154,
156-160 (testifying regarding Figures 20-28 of Travers
Report). Because groundwater flows from areas of
higher elevation to areas of lower elevation, the
groundwater cannot flow from west to east from MW-
112 to MW-135. Id.

Travers acknowledged that, for some years, the
water levels measured at MW-135 were higher than
those measured at MW-112, while for other years this
was not the case. Trial Tr. VI at 98-99 (Travers). But
she explained that she accounted for this fact, as the
contours depicted in her contour maps correctly form
an S-curve “wrapping” around MW-112 and MW-135.
Id.; see, e.g.,, Figure 23 to Travers Report at
PagelD.32174 (Dkt. 168). She also stated that the over-
all direction of groundwater flow cannot be determined
based on data points from only two discrete wells; ra-
ther the entire flow pattern must be evaluated. Trial
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Tr. VI at 99, 101 (Travers). The Court credits Travers’s
testimony that her contour maps account for this trend
and were accurately drawn.

[56] Third, Gould criticizes Travers for averaging
the water levels for two nearby monitoring wells (MW-
103 and MW-121) in her contour maps. Pl. PFFCL at
16. Travers stated that she averaged the levels meas-
ured in these wells because they are positioned next to
each other. Trial Tr. VI at 22-23 (Travers). Browning
testified that averaging water levels in different wells
is not an accepted practice because the wells are bored
at different depths and averaging them could result in
an inaccurate understanding of groundwater flow.
Trial Tr. VII at 47-49 (Browning). Specifically, Brown-
ing maintains that three “zones” with varying flow re-
gimes exist at different depths within the aquifer. Trial
Tr. II at 40-41 (Browning). However, for reasons artic-
ulated below, the Court does not credit Browning’s tes-
timony that groundwater levels measured at different
depths must be analyzed separately for purposes of de-
termining the direction of groundwater flow.

Fourth, Gould contends for the first time in its
post-trial briefing that Travers’s contour maps inaccu-
rately plotted the locations of certain wells, thereby
undermining the reliability of the contour maps. Pl.
PFFCL at 16-17. Specifically, Gould contends that MW-
103 and MW-121 are thirty-five feet apart, as shown in
an MSG drawing. Id. (citing Figure 2 to MSG 2008
Suppl. Investigation and Historical Data Summ. at
PagelD.81156 (Dkt. 245)). Even assuming that these
wells are thirty-five feet apart, the significance of this
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distance has not been established. Nor has Gould ex-
plained the impact of averaging the water levels meas-
ured in two wells located in the southeastern portion
of the Gould Property on determining the direction of
groundwater flow in the northeastern portion of the
Gould Property.

Gould also contends that Travers inaccurately
plotted the locations of MW-4r, MW-104r, MW-109, and
MW-123. Id. at 17. While the location of MW-4r as plot-
ted by Travers differs from its location as plotted by
MSG, it does not appear from the Court’s review that
the locations [57] of MW-104r, MW-109, or MW-123 di-
verge significantly, if at all. Compare Figure 2 to MSG
2008 Suppl. Investigation and Historical Data Summ.
with Figure 23 to Travers Report. But given the utter
lack of trial testimony regarding this subject, it has not
been established that the MSG drawing represents an
accurate depiction of the locations of these wells, while
Travers’s depiction is inaccurate. Nor has Gould estab-
lished through any evidence what impact such discrep-
ancies would have on Travers’s overall theory.

Finally, Gould emphasizes Feenstra’s testimony
observing the abrupt termination of the southern lobe
of the groundwater plume as depicted in Figure 34 to
the Travers Report. Pl. PFFCL at 11-12. Feenstra tes-
tified that this abrupt termination of the southern lobe
is inconsistent with Travers’s theory that the contam-
ination has migrated southeast in a dissolved ground-
water plume. Trial Tr. VI at 161-162 (Feenstra). If the
contamination had migrated in that manner, Feenstra
would expect that the concentration levels would
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decrease gradually over a greater distance than de-
picted in Travers’s drawing. Id. Thus, Feenstra opined
that the abrupt termination of the southern lobe sug-
gests that a deposit of TCE occurred in the area to the
south of the salt barn. Id. at 163.

Because LCRC did not recall Travers as a witness
to rebut this point, the Court credits Feenstra’s testi-
mony that concentrations of dissolved TCE gradually
decrease over a great distance. However, Feenstra did
not explain why an abrupt termination of the plume is
consistent with his theory that TCE was dumped on
the LCRC Property. Thus, while this point raises a
question with respect to Travers’s theory, it does not
lend support to Feenstra’s theory. And as discussed be-
low, Feenstra’s opinions ultimately suffer from more
troubling weaknesses.

[58] g) Feenstra’s Theory

In arguing that an independent release of DNAPL
TCE occurred on the LCRC Property, Gould relies on
the opinions and theories developed by Feenstra. Pl.
PFFCL at 8-12. Feenstra described the process by
which DNAPL TCE migrates through the subsurface
in a manner consistent with Travers’s description
above. Trial Tr. VI at 122-124 (Feenstra). He empha-
sized that DNAPL pathways are difficult to locate and
that DNAPL is rarely encountered directly at contam-
inated sites. Id. at 124-125. Feenstra described two
methods by which the presence of DNAPL TCE may be
determined. Id. at 127. First, if the concentration of
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TCE detected in a soil sample exceeds the solubility
level of TCE in soil, DNAPL TCE is present in that
sample and was historically released in that location.
Id. at 127-128. Second, if the concentration of TCE de-
tected in groundwater is approximately 10% of the sol-
ubility limit of TCE in water, it may be inferred that
DNAPL TCE is “in close proximity.” Id. at 129-130.
Feenstra did not define “close proximity,” instead stat-
ing that determination would be site-specific. Id. at
132. Feenstra stated that he considers TCE concentra-
tions in the range of 10% to 20% of the solubility limit
to be “in the DNAPL zone”—another term that
Feenstra did not define. See id.

According to Feenstra, a release of TCE took place
on the LCRC Property in the area south of the salt
barn. Id. at 120-121, 137. In that area, TCE concentra-
tions exceeded 10% and approached 20% of the solubil-
ity of TCE, indicating the presence of DNAPL TCE that
originated on the LCRC Property. Id. at 136-137.
Feenstra additionally evaluated levels of ethene, a
TCE byproduct produced during degradation of TCE.
Id. at 143. The groundwater ethene levels in the area
south of the salt barn ranged from approximately 10%
to 20% of TCE solubility, signifying that a TCE DNAPL
zone is present on the LCRC Property. Id. at 146-147.

[59] Feenstra acknowledged that releases of
DNAPL TCE have taken place in the northeastern cor-
ner of the Gould Property. Id. at 121. He also conceded
that contaminated groundwater from the northeastern
corner of the Gould Property likely migrated northeast
onto the far northwestern corner of the LCRC
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Property. Id. at 160. Nevertheless, he opined that the
TCE and ethenes detected within the southern lobe of
the TCE plume on the LCRC Property cannot be at-
tributed to migration from the Gould Property for two
reasons. First, the intermediate clay layer slopes down-
ward from the area south of the salt barn toward the
northeastern corner of the Gould Property. Id. at 120-
121, 133-134, 141. Accordingly, DNAPL could not have
migrated uphill from the Gould Property to the LCRC
Property along this path. Id. at 120-121. Instead,
DNAPL TCE disposed of to the south of the salt barn
on the LCRC Property would have migrated through
the soils and groundwater, pooled on top of the nonper-
meable intermediate clay layer, and continued to mi-
grate downslope to the northwest toward the Gould
Property. Id. Second, according to MSG’s contouring of
the groundwater flow, the groundwater divide is lo-
cated farther south than Travers opined, such that
groundwater in the northeastern corner of the Gould
Property and the northwestern corner of the LCRC
Property would flow to the northeast, rather than into
the area south of the salt barn. Id. at 138-139; 150-151.

Feenstra’s opinions are premised on MSG’s con-
touring of the elevation of the intermediate clay layer,
see id. at 133-134, 141, and on MSG’s contouring of the
groundwater flow, see id. at 150-151. Browning testi-
fied that an intermediate clay layer within the aquifer
is continuous in the area between the Gould and LCRC
Properties. Trial Tr. IT at 29 (Browning). This conclu-
sion was premised on MSG’s drawings of cross-sections
of the subsurface geology, which were prepared by
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collecting samples through soil borings and monitoring
wells, i.e., by taking samples by drilling and placing
“straws in the ground.” Id. at 32-33 (describing Modi-
fied Figure 3A from MSG 2015 [60] Annual Report at
PagelD.33768 (Dkt. 168-23)); see also Trial Tr. I at 93-
94 (Browning). From the data collected, MSG interpo-
lated the geologic features occurring between these
discrete sampling points, including whether the inter-
mediate clay layer was continuous or contained gaps.
Trial Tr. IT at 36-38 (Browning). Based on these stud-
ies, Browning opined that the intermediate clay layer
is continuous and slopes downward from the LCRC
Property to the Gould Property. Trial Tr. I at 116-122
(Browning); Trial Tr. II at 75 (Browning); Figure 3C to
MSG 2008 Suppl. Investigation and Historical Data
Summ. at PagelD.81162 (Dkt. 245). Accordingly,
DNAPL TCE would migrate downslope to the north-
west from the LCRC Property to the Gould Property
and could not migrate uphill. Trial Tr. I at 122 (Brown-
ing).

With respect to groundwater flow, Browning testi-
fied that a groundwater divide extending from west to
east is located just north of the former sign shop (also
called the cold storage building) on the LCRC Property.
Trial Tr. IT at 48 (Browning). The precise location of the
groundwater divide is depicted in various drawings
created by MSG. See Figure 4A to MSG 2008 Suppl.
Investigation and Historical Data Summ. at
PagelD.81174 (Dkt. 245). Below is a drawing depicting
MSG’s opinion regarding the location of the groundwa-
ter divide, in relation to Travers’s theory. May 2008
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Groundwater Flow (Dkt. 216-9). Groundwater north of
this divide generally flows northward, while ground-
water to the south of the divide generally flows south-
ward. Trial Tr. II at 48 (Browning). Therefore, because
the TCE plume is primarily located to the north of the
divide, the contaminated groundwater comprising the
plume would flow northward. Id.
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[61] ) Rebuttal to Feenstra’s Theory

As Travers’s theory was subject to criticisms by
Gould and its experts, so too is Feenstra’s theory sub-
ject to criticism by LCRC and Travers. First, in connec-
tion with his theory that there must have been releases
of TCE on the LCRC Property, Feenstra does not define
what it means for DNAPL TCE to be in “close proxim-
ity.” Def. PFFCL at 27-29. LCRC further maintains
that no industry-wide standard recognizes that the
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presence of DNAPL TCE can be inferred based on TCE
concentrations within a percentage of the solubility
limit. Id. Gadway testified that while he was aware of
a theory regarding concentration levels at which it
may be inferred that there is a DNAPL source in close
proximity, he is unaware of any accepted industry
standard to this effect. Trial Tr. V at 94 (Gadway). Sim-
ilarly, Travers testified that she was aware of general
EPA guidance stating that TCE concentrations above
a certain level indicate the likely presence of [62]
DNAPL and suggest that further investigation is war-
ranted. Trial Tr. VI at 84-85 (Travers). However, she
was unaware of any science establishing that DNAPL
TCE would be present within a given distance. Id.

The Court agrees with LCRC’s criticism that
Feenstra failed to adequately define the terms “close
proximity” and “DNAPL zone.” Does “close proximity”
mean 5 feet, 10 feet, or 100 feet? Without any definition
by Feenstra, it would be sheer speculation to conclude
that TCE was deposited on the LCRC site by way of
dumping onto soils. And without any clarification from
Feenstra regarding the proximity of DNAPL, it is pos-
sible to conclude that DNAPL TCE located in wells on
the Gould Property could account for the presence of
lower levels of TCE in the groundwater near the salt
barn. See Trial Tr. VI at 85-86 (Travers). Further, no
industry standard recognizes that the proximity of
DNAPL may be inferred from TCE concentrations at a
percentage of the TCE solubility limit. Thus, the con-
centrations of TCE detected to the south of the salt
barn do not establish the presence of a “DNAPL zone.”
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But even accepting Feenstra’s premise, his theory that
there is a DNAPL zone on the LCRC Property appears
to be in tension with his theory that DNAPL from the
LCRC Property migrated along the intermediate clay
layer onto the Gould Property.

Moreover, in connection with Feenstra’s theory
that DNAPL TCE must have migrated northwest from
the LCRC Property to the Gould Property via a contin-
uous, sloping clay layer, Travers disputes whether the
intermediate clay layer is continuous between the
LCRC Property and the Gould Property. Id. at 50-51.
Travers notes that MSG’s data was drawn from sam-
pling performed at discrete points. Id. at 67-68. Indeed,
these samples were collected from borings and moni-
toring wells located approximately fifty feet apart. See
Figure 2 to 2008 Suppl. [63] Investigation and Histor-
ical Data Summ. at PagelD.81156 (Dkt. 245); Figure
3C-VC to 2008 Suppl. Investigation and Historical
Data Summ. at PagelD.81163 (Dkt. 245). However,
MSG has presented no evidence supporting its inter-
polation of the geological features—such as the conti-
nuity of the intermediate clay layer—between these
discrete points. Trial Tr. VI at 67-68.

Browning did not satisfactorily explain the basis
for MSG’s conclusion that the intermediate clay layer
is continuous between the Gould and LCRC Proper-
ties, when this assessment was premised on discrete
data points. Browning stated that he and others at
MSG are professionals qualified to make interpola-
tions between data points. See Trial Tr. II at 37
(Browning). And although Browning stated that MSG
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evaluated additional data in determining that a clay
layer was continuous between two points, he was una-
ble to identify what that information was. See id. at 38.
Thus, it cannot be said with any degree of confidence
that DNAPL could have migrated from the LCRC
Property to the Gould Property along a continuous clay
layer.

In addition, Travers testified that MSG’s contour
maps depicting its interpretation of groundwater flow
and the groundwater divide do not incorporate all wa-
ter level data. Trial Tr. V at 194-196 (Travers). Brown-
ing admitted that the contours were premised only on
data from shallow wells and stated that MSG created
other contour maps depicting flow regimes at different
depths—that is, within three different “zones” within
the unconfined aquifer. Trial Tr. IT at 40-42 (Browning);
Trial Tr. VII at 45-46 (Browning). Travers further indi-
cated her disagreement with MSG’s decision to sepa-
rately analyze groundwater flow within different
zones, as she maintains that TCE contaminates the en-
tirety of the single, unconfined aquifer. Trial Tr. VI at
30 (Travers). Travers noted that the portion of the aqg-
uifer above the basal clay layer is an unconfined aqui-
fer that is hydraulically connected, given that no
portion is fully enclosed or separated by clay. Id. at 69-
70 (testifying regarding Figure 4A to Feenstra Report
at PagelD.76939 (Dkt. 208-8)). Because [64] the sand
in this aquifer is connected, Travers stated there was
no basis to separate the aquifer into individual zones
Sla, S1b, and Slc, as MSG has indicated. Id.



App. 107

Browning offered minimal testimony describing
the rationale or principles forming the basis for MSG’s
contour maps. While he stated that MSG created mul-
tiple contour maps depicting groundwater flow pat-
terns within different zones, he failed to explain in an
intelligible manner why flow patterns were measured
and contoured at different depths. Browning stated
that the three zones represent “different areas of flow
impact” that are separated by discrete, non-continuous
clay lenses. Trial Tr. IT at 41 (Browning). Yet in the next
breath, Browning admitted that the groundwater
within the aquifer was connected and that the ground-
water generally flows in the same direction at different
depths, though there “could be” some variations. Id.

Further, Browning offered no explanation for why
he primarily evaluated the water level data for the
shallow wells in determining the direction of ground-
water flow, and whether the flow regimes at different
depths would impact the groundwater divide or MSG’s
opinion regarding the overall direction of groundwater
flow. And while Gould offered a report containing these
maps into evidence, see Figures 4B and 4C to MSG
2008 Suppl. Investigation and Historical Data Summ.
at PagelD.81175-81176 (Dkt. 245), it failed to offer any
other evidence interpreting the impact of the different
contour maps on the overall direction of groundwater
flow.

In the Court’s view, Gould has not offered suffi-
ciently persuasive evidence justifying MSG’s opinion
that the aquifer has three distinct zones. Likewise,
there is no sufficient justification supporting MSG’s
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decisions to separately analyze the groundwater flow
patterns within different zones and to create separate
contour maps for each zone. Given the dubious accu-
racy of MSG’s contour maps, the Court finds that they
are not persuasive.

[65] Additionally, Travers observed that MSG’s
contour maps included contours that were unsup-
ported by any data. Trial Tr. V at 198 (Travers). For
example, between MW-115 (which has a recorded wa-
ter level of 907.97 feet above sea level) and MW-116
(which has a recorded water level of 907.54 feet above
sea level), MSG plotted two contours at 908 feet above
sea level. Id. (testifying regarding Figure 4A to MSG
2008 Suppl. Investigation and Historical Data
Summ.). However, Travers stated that no data sup-
ported the assumption that the water levels between
MW-115 and MW-116 reached or exceeded 908 feet
above sea level. Id.

Again, Browning’s response to this argument is
unsatisfying. He stated that MSG created a three-di-
mensional map of the data points and manually inter-
preted the data. Trial Tr. VII at 45 (Browning). He
admitted “less confidence” on MSG’s part with respect
to the dashed, eastern portions of the two contours at
908 feet above sea level. Id. In creating the contour
maps, MSG additionally relied on an overview map
created by EGLE. Id. However, this overview map was
not described or offered into evidence. Based on this
testimony, Gould has not persuasively rebutted Trav-
ers’s criticism that MSG’s placement of the groundwa-
ter divide is premised on some degree of speculation.
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Finally, Gould acknowledges that soil in the area
to the south of the salt barn has been sampled exten-
sively from 2012 through 2016, and that no TCE was
detected in any of these samples. Pl. PFFCL at 19. Nev-
ertheless, it contends that those results are inaccurate
because the soil samples consisted primarily of non-
native fill material. Id. at 21. According to Feenstra,
TCE will be detected in soil only if the same soil was
present at the time of the release. Trial Tr. VI at 147-
148 (Feenstra). Thus, he opined that soil borings
through non-native soils, such as fill, do not reliably
establish TCE entry locations in the vadose zone (i.e.,
the soil above the water table). Id. at 147-149. Gadway
and Travers testified that in 1979 and 1980, LCRC
graded the soil and added [66] fill when constructing
the salt barn. See Trial Tr. V at 109 (Gadway); Trial Tr.
VI at 10, 43-44 (Travers). Therefore, in Feenstra’s and
Browning’s view, the fact that TCE was not detected in
soil borings advanced in the area south of the salt barn
does not foreclose the possibility that there was a TCE
entry area at this location. Trial Tr. VI at 147-149
(Feenstra); Trial Tr. II at 15-16 (Browning).

Gadway and Travers soundly rebut this argument.
Both Gadway and Travers stated that most soil sam-
ples collected from the area south of the salt barn con-
tained native soils in addition to fill. Trial Tr. V at 109,
111 (Gadway); Trial Tr. VI at 104 (Travers).?* Gadway

24 Gould highlights certain discrepancies between soil boring
logs relied upon by Travers in rendering her expert report and
those relied upon by Feenstra. Pl. PFFCL at 20. According to
Gould, the logs Travers relied upon did not include areas of fill
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further testified that the soil boring logs demonstrate
that there was not a widespread introduction of non-
native soils in this area. Trial Tr. V at 111 (Gadway).
In any event, fill would have been introduced in 1979
and 1980, before LCRC’s documented use of TCE oc-
curred in 1985 and 1986. TCE disposed of on the
ground in 1985 and 1986 would have left traces in the
fill material that was already present.

i) Grading & Excavation Activities

Raising a separate causation theory, Gould con-
tends that LCRC is not entitled to invoke the third-
party defense because it caused a release by redistrib-
uting TCE-contaminated soils across a broader area of
the northwestern portion of its property during grad-
ing and construction projects. P1. PFFCL at 29. Specif-
ically, in 1979 and 1980, LCRC constructed a new salt
barn that required the movement of soils in order to
flatten the area in preparation for construction. Trial
Tr. VI at 34, 43-44 (Travers).

[67] As acknowledged in other cases, excavation
activities involving the redistribution and spreading of
contaminated soils may result in a new release of con-
taminants contained in the soil, thereby foreclosing ap-
plication of the third-party defense. PCS Nitrogen, 791
F. Supp. 2d at 494; United States v. Honeywell Int’l,

reflected in the logs Feenstra relied upon. Id. But the soil boring
logs relied upon by Feenstra reflect the presence of native soils in
every sample. See Boring Logs at PageID.42709-42716 (Dkt. 172-
14).
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Inc., 542 F. Supp. 2d 1188, 1200 (E.D. Cal. 2008). How-
ever, the evidence before the Court does not clearly
demonstrate the physical scope of LCRC’s grading ac-
tivities or whether the grading activities introduced
the contamination into a broader area of previously
uncontaminated soils. As argued by LCRC, no evidence
was presented regarding the extent of the grading ac-
tivities. Def. Resp. at 10. In fact, Travers emphasized
that she was unaware of what soils were moved, from
where they were taken, or generally how LCRC graded
the area. Trial Tr. VI at 10, 34, 43-44, 104 (Travers).
Consequently, there is no evidence supporting Gould’s
argument that LCRC caused a new release by spread-
ing the TCE contamination via its grading efforts.

J) Conclusions Regarding Causation

In sum, the majority of the scientific data supports
the view that the contamination is attributable en-
tirely to releases of TCE that took place on the Gould
Property and migrated onto neighboring properties, in-
cluding the LCRC Property. As acknowledged by
Gould’s own expert, releases of DNAPL TCE occurred
in the northeastern corner of the Gould Property. Trial
Tr. VI at 121 (Feenstra). And Browning and Travers
agree that TCE soil contamination from the Gould
Property extends onto and impacts soil in the north-
western corner of the LCRC Property. Trial Tr. II at 45
(Browning); Trial Tr. V at 170 (Travers); Trial Tr. VI at
64-65 (Travers). Feenstra concedes that some of the
contaminated groundwater from the northeastern cor-
ner of the Gould Property likely migrated onto the far
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northwestern corner of the LCRC Property. Trial Tr. VI
at 160 (Feenstra). In spite of extensive investigations
on the LCRC Property, Gould has ultimately [68] come
forward with no data persuasively showing that TCE
was improperly disposed of on the LCRC Property.

The data also demonstrate that TCE concentra-
tions in the soil and groundwater were greatest in the
northeastern corner of the Gould Property and de-
creased with distance from this location. See Figure 15
to Travers Report; Figure 34 to Travers Report. MSG
created a map depicting its view of the groundwater
plume, including the distribution and concentrations
of TCE across the Gould and LCRC Properties. Figure
5B to 2019 Modified Comprehensive Groundwater
Monitoring Plan at PagelD.77725 (Dkt. 210). Accord-
ing to this drawing, the highest concentrations of TCE
occur in the northeastern corner of the Gould Property
and extend southeast across the LCRC Property to-
ward the salt barn. Id. This figure differs from Trav-
ers’s representation of the groundwater plume, as it
depicts the highest concentrations spread across a
larger area of both the Gould and LCRC Properties.
Compare id. with Figure 34 to Travers Report.

Notably, the figures’ legends use different criteria
to define the “highest levels” of concentration. In Trav-
ers’s drawing, the highest concentrations of TCE are in
excess of one million micrograms per liter and are lo-
cated on or very near the northeastern corner of the
Gould Property. Figure 34 to Travers Report. In MSG’s
drawing, the highest concentrations of TCE are in ex-
cess of only 10,000 micrograms per liter. Figure 5B to
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2019 Modified Comprehensive Groundwater Monitor-
ing Plan. By using a far lower threshold to define the
highest levels of TCE concentration, MSG’s drawing
represents that the core of the TCE plume is spread
across a much broader area. Travers’s depiction, by
contrast, offers a more detailed and nuanced view of
the areas of greatest concentration. Rather than show-
ing a large area of relatively moderate concentration
levels, Travers’s drawing shows the precise areas
where concentrations approach [69] the solubility limit
of TCE. In the Court’s view, therefore, Travers’s draw-
ing is the more accurate representation of the ground-
water plume.

Both Travers’s and Feenstra’s theories suffer from
certain ambiguities or inconsistencies discussed above.
However, the Court finds the flaws in Feenstra’s theo-
ries to be more problematic than those in Travers’s.
The Court finds Travers’s interpretation of groundwa-
ter flow and position of the groundwater divide to be
more persuasive. For the reasons discussed above, the
Court credits Travers’s testimony that her contour
maps were accurately drawn and accounted for vari-
ances in water levels in MW-112 and MW-135. And alt-
hough Gould criticizes Travers’s contouring maps
because she averaged groundwater levels measured in
different wells and inaccurately plotted the locations
of certain wells, it fails to elaborate on whether these
alleged flaws undermine her opinions and in what way.

By contrast, Feenstra’s opinion depends in part on
the unsupported premise that a release of DNAPL
TCE can be inferred when groundwater concentrations
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reach 10% to 20% of the solubility limit of TCE. His
theory is further premised on MSG’s conclusion that
the intermediate clay layer continuously slopes down-
ward to the northwest from the LCRC Property toward
the Gould Property, as well as on MSG’s interpreta-
tions of groundwater flow. As described above, MSG’s
conclusion relative to the essentially uninterrupted
continuity of the intermediate clay layer is speculative
at best. And its contour maps depicting the groundwa-
ter flow and the position of the groundwater divide are
derived from incomplete data from only shallow
wells—with no clear explanation why other wells were
excluded in developing MSG’s interpretation of
groundwater flow, or how the data from other wells
would impact the maps.

Even so, contour maps created by both MSG and
Travers are consistent with Travers’s theory that
groundwater flows in an easterly direction from the
Gould Property onto the LCRC [70] Property. See Fig-
ure 4A to MSG 2008 Suppl. Investigation and Histori-
cal Data Summ.; Figures 20-28 to Travers Report. As a
general matter, the groundwater levels reflected in
these exhibits are higher in monitoring wells to the
west and decrease in monitoring wells to the north and
east, suggesting that groundwater flows from the west
to the north and east. See Figure 4A to MSG 2008
Suppl. Investigation and Historical Data Summ.; Fig-
ures 20-28 to Travers Report. Therefore, as described
by Travers, dissolved TCE in the groundwater has mi-
grated from the source location on the Gould Property
onto the LCRC Property in the direction of the
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groundwater flow. See Trial Tr. V at 183-184, 188
(Travers); Trial Tr. VI at 81 (Travers).

The conclusion that the TCE contamination was
caused solely by releases on the Gould Property is also
consistent with the limited evidence concerning opera-
tions at the RSF Facility versus those on the LCRC
Property. To be sure, the record is replete with gaps in
the evidence regarding the historical operations at the
Gould and LCRC Properties. Gould, in particular, came
forward with no records regarding the practices and
operations of Gould Inc. James Cronmiller, Gould’s for-
mer director of environmental affairs, stated that he
has no knowledge regarding what might have become
of the operating records from the RSF Facility and ad-
mitted to making no effort to determine what became
of them. Id. at 30-32. Thus, Gould has offered no expla-
nation accounting for its inability to locate such rec-
ords.

Nevertheless, the limited evidence demonstrates
that Gould Inc. had a sustained practice of disposing of
its waste chemicals by dumping them on the ground,
including in the northeastern corner of the Gould
Property. See Trial Tr. V at 69-74 (Richardson); Galar-
neau Dep. at 31,41-43, 77-78. Gould Inc.’s disposal was
prolific, as Galarneau estimated that thousands of gal-
lons of waste fluids were disposed in this manner,
Galarneau Dep. at 61, while Richardson testified that
he personally disposed of forty to forty-five gallons of
coolant fluids at a time, Trial Tr. V at 70-[71]73 (Rich-
ardson). Gould is correct that none of the testimony di-
rectly links Gould Inc. to TCE usage in particular. But
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decades later, extraordinarily high concentrations of
TCE were detected in the northeastern corner of the
Gould Property—one of the very areas where employ-
ees poured fluids on the ground. These waste disposal
practices, when coupled with the scientific evidence,
establish by a preponderance of the evidence that
Gould Inc. was responsible for releasing TCE on the
Gould Property.

By contrast, there is no evidence demonstrating
that there were any deposits of TCE onto soils on the
LCRC Property. LCRC has presented evidence demon-
strating that its use of TCE was limited to a series of
asphalt tests performed between 1985 and 1986. See
Trial Tr. IIT at 178-179 (Craine); Trial Tr. V at 23, 27
(Marr); Little Dep. at 11. These tests were performed
on the second floor of a building located along the east-
ern boundary of the LCRC Property—on the opposite
side of the property from the TCE plume. See Trial Tr.
III at 158, 168-169 (Craine); Trial Tr. V at 54 (Hogan).
According to LCRC’s employees, waste TCE was col-
lected for disposal by Safety Kleen and was never
poured onto the ground. Little Dep. at 10, 14; Trial Tr.
V at 29-30 (Marr). This evidence is sufficient to estab-
lish that no disposal of TCE occurred on the LCRC
Property, and Gould has come forward with no evi-
dence rebutting this conclusion. Thus, the evidence
demonstrates that Gould Inc., and not LCRC, gener-
ated the TCE contamination, which migrated onto
neighboring properties, including the LCRC Property.

Gould contends that LCRC is unable to establish
the third-party defense, as it fails to rule out the
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possibility that prior and subsequent owners and oper-
ators of the Gould Property, as opposed to Gould Inc.,
were culpable for the contamination. Pl. PFFCL at 21.
In essence, Gould seeks to require LCRC to definitively
prove each and every party that contributed to the con-
tamination. Id. But this is not the standard.

[72] Caselaw analyzing the third-party defense fo-
cuses on the innocence of the party asserting it, as op-
posed to requiring that it definitively prove all parties
who were the sources of the contamination. See Lin-
coln Props., Ltd. v. Higgins, 823 F. Supp. 1528, 1542
(E.D. Cal. 1992) (holding that the county established
that any releases were caused solely by third parties
when there was no evidence of conduct by the county
that contributed to the releases). As stated above,
LCRC has proved by a preponderance of the evidence
that the contamination at issue was caused by Gould
Inc.’s disposal practices and not by LCRC. Because
LCRC has established its own innocence, the possibil-
ity that third parties other than Gould Inc. may have
also contributed to the contamination is immaterial for
purposes of the third-party defense.

Moreover, the Court agrees with LCRC’s assess-
ment that Gould seeks to alter the burden of proof to
require that LCRC’s proofs be absolute. See Def. Resp.
at 7-8. The standard requires LCRC to establish the
elements of its defense only by a preponderance of the
evidence, requiring that its evidence “make the scales
tip slightly” in its favor. See Gjinaj v. Ashcroft, 119 F.
App’x 764, 775 (6th Cir. 2005). It has done so with re-
spect to the “sole cause” element of the defense.
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ii. Due Care

In addition to establishing that environmental
harm was caused solely by a third party, a party as-
serting the third-party defense must establish that it
exercised due care with respect to the hazardous sub-
stance. To establish the due care element, a PRP must
show “that he took all precautions with respect to the
particular waste that a similarly situated reasonable
and prudent person would have taken in light of all
relevant facts and circumstances.” Foster v. United
States, 922 F. Supp. 642, 657 (D.D.C. 1996) (quoting H.
Rep. No. 1016, 96th Cong., 2d Sess., pt. I, at 34 (1980),
reprinted in 1980 U.S.C.C.A.N. 6119, 6137). “[D]ue care
‘would include those steps [73] necessary to protect the
public from a health or environmental threat.”” United
States v. A & N Cleaners & Launderers, Inc., 854
F. Supp. 229, 238 (S.D.N.Y. 1994).

LCRC first contends that it was under no obliga-
tion to undertake any investigation or remediation un-
der a policy statement promulgated by the
Environmental Protection Agency (“EPA”). Def.
PFFCL at 32. The policy statement provides that the
EPA will not take enforcement action against a prop-
erty owner when “hazardous substances have come to
be located on or in a property solely as the result of
subsurface migration in an aquifer from a source or
sources outside the property. . ..” 5/24/95 EPA Policy
Statement, Ex. A to Def. PFFCL, at 3 (Dkt. 252-1). With
respect to the due care element of the third-party de-
fense, the policy statement provides that:
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Not only is groundwater contamination diffi-
cult to detect, but once identified, it is often
difficult to mitigate or address without exten-
sive studies and pump and treat remediation.
Based on EPA’s technical experience and the
Agency’s interpretation of CERCLA, EPA has
concluded that the failure by such an owner to
take affirmative actions, such as conducting
groundwater investigations or installing
groundwater remediation systems, is not, in
the absence of exceptional circumstances, a
failure to exercise “due care” or “take precau-
tions” within the meaning of Section

107(b)(3).
Id. at 7.

But LCRC has not cited, nor is the Court aware of,
any authority supporting the notion that this policy
applies to private cost recovery matters. Rather, the
policy governs EPA enforcement actions. Further, the
policy expressly states that its application is within
the discretion of the EPA and that it “does not consti-
tute rulemaking by the Agency and is not intended and
cannot be relied on to create a right or a benefit, sub-
stantive or procedural, enforceable at law or in equity,
by any person.” Id. at 11. Accordingly, LCRC is not re-
lieved of its obligation to exercise due care based on the
above policy statement.

LCRC alternatively maintains that it has fulfilled
its due care obligations, as it has engaged in extensive

soil and groundwater investigations and analyses in
coordination with EGLE. Def. [74] PFFCL at 32. In
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1988, LCRC became aware of MNB’s investigations
and response activities on the Gould Property, includ-
ing an excavation immediately adjacent to the LCRC
Property.? Trial Tr. IV at 17-18 (Craine). As a result of
the MNB’s investigations, Craine admitted that he be-
came aware in March 1991 of the nature and former
use of the Gould Property and, given its proximity to
the LCRC Property, of the possibility of TCE contami-
nation on the LCRC Property. Id. at 94-95.

On March 11, 1991, Craine submitted a letter to
the Board of County Road Commissioners recommend-
ing that LCRC approve its environmental consultant’s
proposal to perform a cleanup of underground fuel
storage tanks on the LCRC Property. 3/11/91 Letter
(Dkt. 196-4). The letter further noted that hydrogeolog-
ical assessments would be necessary to monitor TCE
contamination on the LCRC Property, which was be-
lieved to have migrated from the Gould Property. Id.
Cleanup efforts took place between 1991 and 1995,
Trial Tr. IV at 69 (Craine), and involved the removal of
the storage tanks and surrounding soil, as well as soil
and groundwater testing, 4/21/93 Letter (Dkt. 196-8).
It is unclear from the record where on the LCRC Prop-
erty this excavation took place. Nor does the record re-
flect whether LCRC’s consultants performed further
investigations of TCE, or the results of those investiga-
tions. In 1993, LCRC’s consultant recommended to

% MNB excavated an area near the property line between
the Gould and LCRC Properties, referred to as the “pond,” which
involved petroleum contamination and not TCE. See Trial Tr. I1
at 93-98 (Taylor).
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EGLE that no further testing for solvents be conducted
because LCRC’s waste solvents were collected for dis-
posal and because the soil samples did not detect any
additional waste oil contamination from the storage
tanks. Id. Craine stated that EGLE closed the site in-
vestigation in 1995. Trial Tr. IV at 69 (Craine).

[75] The record does not reflect that LCRC under-
took further investigations of TCE until EGLE made
its first contact with LCRC in 2007. On August 9, 2007,
LCRC received formal notice from EGLE designating
the LCRC Property a “facility” based on the presence
of contamination at the site. Id. at 24; 8/9/07 EGLE No-
tice (Dkt. 202-13). This notice stated that due care ob-
ligations can apply to both liable and non-liable owners
and operators of a site. 8/9/07 EGLE Notice (“Owners
and operators of this site who are not liable for con-
tamination may have due care and other obligations
under Part 201 [of NREPA].” (footnote omitted)); see
also Trial Tr. IT at 108-109 (Taylor) (agreeing that due
care obligations arise regardless of liability for contam-
ination upon notice that a property is considered a fa-
cility).

According to Craine, after receiving the 2007 no-
tice, LCRC submitted a FOIA request for EGLE’s rec-
ords regarding the site. Trial Tr. IV at 24 (Craine).
Additionally, Craine searched for records suggesting
possible TCE usage on the LCRC Property, as de-
scribed above. Trial Tr. III at 178-179 (Craine). LCRC
retained several expert consultants to review EGLE’s
files for the site, which dated back to the 1990s, and to
investigate the source of TCE on the LCRC Property.
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Trial Tr. IV at 24-30 (Craine). Though Craine did not
specify the type of investigations performed by LCRC’s
consultants, the record indicates that, until 2010, they
primarily reviewed the scientific data generated by
Gould and its consultants. See Response Activity Plan
for Chlorinated Solvents at 17-27, 33 (Dkt. 172) (sum-
marizing LCRC’s investigations commencing in Octo-
ber 2010 and noting that LCRC’s consultants
performed “extensive analysis of the 20 years of prior
work conducted by Gould’s consultants”).

In 2010, LCRC retained Quantum to evaluate the
soil and groundwater in the northwestern corner of the
LCRC Property adjacent to the Gould Property. Trial
Tr. V at 79 (Gadway). Beginning in October 2010,
Quantum completed soil and groundwater sampling
and installed [76] temporary monitoring wells in order
to investigate the extent of TCE contamination near
the salt barn. Id. at 79-80; Response Activity Plan for
Chlorinated Solvents at 20. Between 2010 and 2016,
Quantum advanced over twenty-nine soil borings on
the LCRC Property, including six borings beneath the
salt barn and twenty-three borings in the area south
of the salt barn. Trial Tr. V at 82 (Gadway); Response
Activity Plan for Chlorinated Solvents at 18-19. LCRC
tailored these investigations to address comments and
feedback received from EGLE. Response Activity Plan
for Chlorinated Solvents at 17, 23, 25. According to
Gadway, Quantum did not advise LCRC to undertake
any remediation of the TCE contamination, nor did
LCRC ask Quantum to prepare or implement an in-
terim response plan to remediate the TCE
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contamination. Trial Tr. V at 102-105 (Gadway). In
LCRC’s view, it had no obligation to take steps to mit-
igate the contamination because it was not responsible
for causing the TCE contamination. Trial Tr. IV at 102
(Craine).

In 2012, LCRC submitted a no further action
(“NFA”) request to EGLE, which Taylor stated was de-
ficient because the extent of the contamination had not
been fully delineated. Trial Tr. IT at 125-126 (Taylor);
Trial Tr. IV at 32 (Craine). Craine admitted that LCRC
“stumbled a little bit,” and that an NFA request was
not “the right pathway.” Trial Tr. IV at 32 (Craine). Ac-
cordingly, LCRC withdrew its NFA request on March
12, 2013, in order or pursue a response activity plan
(“RAP”). 3/12/13 Withdrawal Letter (Dkt. 201-9).
LCRC subsequently submitted a number of RAPs to
EGLE, Trial Tr. II at 180 (Taylor), the most recent of
which was submitted in September 2016, see generally
2016 RAP (Dkts. 170 through 172-17).

The 2016 RAP contains thousands of pages of
data, technical reports, and analyses of recent soil and
groundwater investigations. Id. It primarily responds
to EGLE’s 2012 determination that LCRC had not con-
ducted sufficient site investigation with regard to
known and suspected TCE releases; it also asserts that
the Gould Property is the sole source of the TCE [77]
contamination. Report on Observed Trichloroethylene
Contamination at 1 (Dkt. 170-3). While the 2016 RAP
indicates LCRC’s agreement to install an additional
monitoring well at EGLE’s request, it argued that do-
ing so would be of limited value to the investigations.
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Response Activity Plan for Chlorinated Solvents at 33-
34. LCRC further recommended that it take no further
action with respect to TCE contamination. Id.

Taylor provides additional context regarding
LCRC’s response activities and cooperation with
EGLE. According to Taylor, LCRC’s initial response af-
ter receiving the August 2007 notice was to deny hav-
ing used TCE on its property. Trial Tr. II at 109
(Taylor). In a letter dated February 7, 2008, LCRC’s
consultant asserted that there was no evidence that
LCRC used TCE on its property, and that the TCE con-
tamination originated solely from the Gould Property.
2/7/08 Letter at 1, 11 (Dkt. 198-6). The letter also set
forth a work plan proposing that LCRC would collect
samples from existing monitoring wells, advance soil
borings, and analyze the storm sewer. Id. at 16. In as-
sessing the proposed work, Taylor opined that the pro-
posed sampling was “limited” and that the proposal
was vague, leaving out many details typically included
in a work plan. Trial Tr. IT at 114-115 (Taylor); 2/11/08
Request for Geological Review (Dkt. 198-5).

In a letter dated January 12, 2010, EGLE
acknowledged receiving correspondence from LCRC
in which LCRC again asserted that it did not cause a
release of TCE. 1/12/10 Letter (Dkt. 201-7). Notwith-
standing LCRC’s position, EGLE requested that
LCRC prepare a work plan by April 2010. Id. In a let-
ter dated February 8, 2012, EGLE indicated that it
had approved a limited scope work plan submitted by
LCRC in April 2010 but had received no indication that
any work had been completed. 2/8/12 Letter at 2 (Dkt.
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207-11).28 EGLE noted that LCRC had not conducted
[78] sufficient investigations supporting its position
that the TCE present on the LCRC Property was
caused by releases on the Gould Property. Id. The letter
also reminded LCRC of its due care obligations and
noted that EGLE had not received reports from LCRC
demonstrating that it had performed significant site
evaluation or mitigation work since it received the
2007 notice. Id. Finally, the letter reiterated a list of
investigations EGLE required to be performed. Id. at
5-6.

In a letter dated January 8, 2015, EGLE noted
that LCRC had completed a portion of the work re-
quested in its letter of February 8, 2012, including soil
borings, soil sampling, and aquifer sampling. 1/8/15
Letter (Dkt. 212-13). The letter also reflected that
LCRC had met with EGLE representatives in June
2014 and agreed to install another monitoring well and
to perform additional soil borings; however, EGLE
noted that it had not received a proposal for such work
since that time. Id. Thus, EGLE concluded that LCRC
had not performed response activities in compliance
with its due care obligations under NREPA. Id. Taylor
testified that the purpose of the letter was to communi-
cate to LCRC the need for additional work determining
the nature and extent of the TCE plume, as LCRC ap-
peared reluctant to address the TCE contamination.
Trial Tr. I at 133-134 (Taylor).

2% Tt is unclear from the record whether this work plan was
submitted as part of a RAP or some other type of submission.
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Additional correspondence from EGLE demon-
strates a continued reluctance on LCRC’s part to con-
duct response activities. For example, on August 10,
2015, EGLE issued a letter denying LCRC’s amended
work plan for evaluating releases of hazardous sub-
stances. 8/10/15 Letter (Dkt. 213-1). In July 2015,
EGLE conditionally approved a work plan submitted
by LCRC, contingent on LCRC completing additional
work, including performing certain soil and groundwa-
ter evaluations and installing a monitoring well. Id.
LCRC responded with an amended work plan object-
ing to EGLE’s requests. Id. EGLE rejected LCRC’s
amended proposal. Id.

[79] On September 7, 2016, EGLE denied two re-
medial investigation RAPs submitted by LCRC be-
cause the plans did not propose to complete
meaningful response activities and because they con-
tained insufficient information to support the conclu-
sion that LCRC was not responsible for releasing TCE
into the site soils. 9/7/16 Letter (Dkt. 213-2). Further,
Taylor testified that although LCRC always cooper-
ated with EGLE’s entry onto the LCRC Property,
LCRC never submitted a work plan proposing re-
sponse activity such as removal or groundwater treat-
ment. Trial Tr. II at 147, 169-170 (Taylor).

In an abrupt reversal of course, EGLE issued the
June 2017 Letters indicating its determination that it
had no further regulatory interest in the LCRC Prop-
erty, and that LCRC was not required to perform any
further sampling or to submit any additional reports.
In explaining this determination, O’Brien observed
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that EGLE had required LCRC to perform extensive
testing over the course of many years. Trial Tr. IV at
151, 159-160 (O’Brien). He further criticized the ap-
proach of requiring additional testing to gain absolute
certainty regarding the sources of contamination. Id.

EGLE’s position in 2017, however, does not dis-
credit its earlier requests that LCRC perform addi-
tional work. EGLE noted LCRC’s recalcitrance in
performing the requested response activities in 2012
through 2015. See 2/8/12 Letter at 2, 5-6; 1/8/15 Letter;
8/10/15 Letter. The fact that O’Brien testified, based on
his later evaluation of data available in 2017, that fur-
ther investigation was not warranted does not bear on
the necessity of the response activities requested by
EGLE in 2012 through 2015. O’Brien did not testify
that the scope of investigation required by EGLE with
respect to the LCRC Property was inappropriate.
Moreover, by 2016, Gould had installed a pump and
treat system and had begun bioremediation efforts—
treatments that addressed the entire scope of the con-
tamination. See Trial Tr. I at 130-131, 136-137 (Brown-
ing); Trial Tr. [80] IT at 148 (Taylor). EGLE’s change of
course in 2017 may well be explained by the fact that
the contamination was already being fully addressed,
rendering further action by LCRC unnecessary. Thus,
LCRC’s earlier reluctance in performing necessary in-
vestigations is not excused.

It is well established that a failure to take timely
precautions with respect to contamination demon-
strates a lack of due care. See, e.g., A & N Cleaners, 854
F. Supp. at 243 (holding that immediately after being
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put on notice of the state’s investigations into the
sources of contamination on the defendants’ property,
the defendants should have made inquiries of environ-
mental officials regarding the results of those investi-
gations). For example, in Franklin Cty. Convention
Facilities Auth. v. Am. Premier Underwriters, Inc., 240
F.3d 534, 548 (6th Cir. 2001), the plaintiff was not re-
sponsible for causing the contamination at the site, but
was determined not to have exercised due care in spite
of its response efforts. Within a year of discovering the
contamination on its property, the plaintiff contacted
an environmental consultant, developed a remediation
plan that was approved by the Ohio EPA, and began
remediating the site by removing the contaminated
soil. Id. at 539-540. Upon discovering during an exca-
vation that the contamination had migrated into a
sewer line, the consultant erected a barrier to prevent
further migration. Id. at 540. But the Sixth Circuit de-
termined that the plaintiff failed to exercise due care,
as it failed to act expeditiously in preventing migration
of the contamination—despite being on notice of the
threat of migration. Id. at 548.

Additionally, courts have recognized that a failure
to comply with agency orders can demonstrate a lack
of due care. For example, in United States v. Domenic
Lombardi Realty, Inc., 290 F. Supp. 2d 198, 207, 211-
212 (D.R.I. 2003), the court held that the defendant
failed to exercise due care where it failed to remediate
its property or notify tenants or visitors of the contam-
ination, as ordered by governmental agencies. And in

Interfaith Comm. Org. v. Honeywell [81] Int’l, Inc., 263
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F. Supp. 2d 796 (D.N.J. 2003), the court found that
Honeywell failed to exercise due care where it engaged
in avoidance tactics and, instead of responding to the
pollution, “continually took the path of further testing,
further debate and negotiation.”

Here, the evidence demonstrates that LCRC failed
to take timely measures to investigate the TCE con-
tamination. LCRC admittedly became aware in 1991
that TCE contaminated the LCRC Property and re-
ceived formal notice of the contamination in August
2007. See Trial Tr. IV at 94-95 (Craine). Although
LCRC hired consultants to perform a cleanup from
1991 through 1995, the record reflects that these ef-
forts were primarily focused on the removal of fuel
storage tanks as opposed to investigation of the TCE.
LCRC’s inquiry into the source of the TCE contamina-
tion apparently did not begin in earnest until it re-
tained consultants to review Gould’s investigations in
2007, some sixteen years after it became aware that its
own property was contaminated. The fact that EGLE
did not take action with respect to the LCRC Property
until 2007 is immaterial to LCRC’s obligation to take
timely precautions. A & N Cleaners, 854 F. Supp. at
244 (“It is no defense to insist that . . . the Government
should have notified the Berkman Defendants that
there was a problem on the Property, since Congress
has seen fit to shift the public responsibility of locating
contamination onto the shoulders of individual prop-
erty owners.”). LCRC did not begin performing its own
investigations until 2010, three years after receiving
formal notice from EGLE. See Trial Tr. V at 79-80
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(Gadway). Between 2007 and 2010, LCRC appears to
have focused its efforts on disputing whether it caused
the releases on the LCRC Property. See 2/7/08 Letter;
1/12/10 Letter.

More troubling is the fact that even after LCRC
began performing its own investigations in 2010, its
activities were insufficient under the circumstances, as
it consistently resisted complying with EGLE’s re-
quests to undertake certain investigations. In 2012,
EGLE stated that [82] it had received no indication
that any work had been completed, suggesting that
LCRC failed to keep EGLE apprised of the results of
its investigations. See 2/8/12 Letter at 2. Although
EGLE later acknowledged in January 2015 that LCRC
had performed some of the work requested, it con-
cluded in the same letter that LCRC’s response activi-
ties were insufficient to meet its due care obligations
under NREPA. See 1/8/15 Letter. The evidence demon-
strates that LCRC persisted in its reluctance to coop-
erate with EGLE’s requests for additional
investigations through August 2015 and the submis-
sion of its most recent RAP in September 2016. See
8/10/15 Letter; Response Activity Plan for Chlorinated
Solvents at 33-34.

Although LCRC has undertaken some investiga-
tion of the contamination, its efforts were aimed at ex-
onerating itself from liability as opposed to mitigating
the spread of the contamination. Denying responsibil-
ity for the TCE contamination has been a constant
theme throughout LCRC’s submissions to EGLE, in-
cluding its most recent RAP. See Report on Observed
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Trichloroethylene Contamination at 1. As indicated
above, the 2016 RAP stated that the Gould Property
was the sole source of TCE contamination and pro-
posed that LCRC undertake no further action or inves-
tigations with respect to the TCE contamination. See
id.; Response Activity Plan for Chlorinated Solvents at
33-34. Taken as a whole, this evidence demonstrates a
fervid resistance and lack of cooperation on LCRC’s
part to investigate the TCE contamination as directed
by EGLE.

LCRC’s ultimate lack of responsibility for causing
the contamination is no defense to failing to exercise
due care. As indicated in EGLE’s 2007 notice, due care
obligations arise irrespective of whether a party is lia-
ble for the contamination. See 8/9/07 EGLE Notice; see
also Kalamazoo River, 228 F.3d at 657 (“CERCLA’s
scheme of strict liability . . . serves to encourage par-
ties to clean up the site quickly and then litigate later
to sort out the specifics of who should [83] pay.”); Kelley
v. Envtl. Prot. Agency, 15 F.3d 1100, 1106 (D.C. Cir.
1994) (noting that a private party ordered by the EPA
under 42 U.S.C. § 9606(a) to clean up a site must com-
ply whether or not it is liable). In this manner, CER-
CLA'’s statutory scheme requires “parties to shoot first
(clean up) and ask questions (determine who bears the
ultimate liability) later.” Kelley, 15 F.3d at 1106.

Given LCRC’s failure to diligently initiate and
pursue adequate response activities, as well as its
demonstrated failure to cooperate fully with requests
for investigations made by EGLE, it has failed to es-
tablish by a preponderance of the evidence that it
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exercised due care with respect to the TCE contamina-
tion. As a result, LCRC has not prevailed on its invo-
cation of the third-party defense.

b. Contiguous Landowner Defense

LCRC also contends that it is shielded from liabil-
ity under the contiguous landowner defense. Def.
PFFCL at 33-36. Under CERCLA § 107(q), a property
owner is not liable under § 107(a) if he “owns real prop-
erty that is contiguous to . . . and that is or may be con-
taminated by a release or threatened release of a
hazardous substance from, real property that is not
owned by that person,” if certain rigorous require-
ments are met. One requirement a defendant must es-
tablish to invoke this defense is that, at the time at
which the defendant acquired the contaminated prop-
erty, it (i) “conducted all appropriate inquiry . .. with
respect to the property,” and (ii) “did not know or have
reason to know that the property was or could be con-
taminated by a release or threatened release of one or
more hazardous substances from other real property
not owned or operated by the person.” 42 U.S.C.
§ 9607(q)(1)(A)(viii).

The Court previously held that LCRC was unable
to establish the contiguous landowner defense because
LCRC had actual knowledge of the TCE contamination
at the time it repurchased the LCRC Property. Gould,
2020 WL 806033, at *9. The Court reasoned that LCRC
sold the [84] LCRC Property to Livingston County in
2002. Id. In 2011, LCRC repurchased the LCRC
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Property back from Livingston County, after it received
formal notice from EGLE in 2007 that the property
was contaminated with TCE. Id.

LCRC contends, as it did at the summary judg-
ment stage, that this element of the contiguous land-
owner defense is inapplicable because LCRC owned
the LCRC Property before the TCE contamination oc-
curred. Def. PFFCL at 36. Additionally, citing Craine’s
testimony, LCRC argues that the real estate transac-
tions involving the LCRC Property were inter-county
transactions made strictly for budgetary purposes. Id.
(citing Trial Tr. IV at 126-128 (Craine)). But LCRC fails
to explain the legal significance of these facts. Nor has
it presented any authority supporting its view that
such real estate transactions can be ignored. Accord-
ingly, as determined at the summary judgment stage,
LCRC is foreclosed from invoking the contiguous land-
owner defense.

3. Divisibility

LCRC next contends that, in accordance with the
divisibility doctrine described in Burlington Northern
& Santa Fe Railway Company, 556 U.S. 599 (2009), the
Court should apportion the entirety of the liability to
Gould. Def. PFFCL at 36-38. Because Gould is respon-
sible for causing the entirety of the harm, LCRC main-
tains that the parties’ contributions to the harm are
divisible and seeks to fix its share of the damages at
zero. Id.
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In a pretrial motion in limine and in its post-trial
briefing, Gould contends that LCRC waived the divisi-
bility defense. P1. Mot. in Limine at 3-4 (Dkt. 109); P1.
Resp. at 12-13. Specifically, Gould maintains that
LCRC failed to plead the defense in its answer or in
the joint final pretrial order submitted in the earlier
action, which was dismissed by the parties’ stipulation.
Pl. Mot. in Limine at 3-4; P1. Resp. at 12-13. Although
LCRC contends that the divisibility [85] doctrine is not
an affirmative defense that must be pleaded, it cites no
persuasive authority supporting this proposition. See
Def. Resp. to Mot. in Limine at 3-5 (Dkt. 113).27 To the
contrary, courts have referred to the divisibility doc-
trine as an affirmative defense. See, e.g., United States
v. Alcan Aluminum Corp., 964 F.2d 252, 268 (3d Cir.
1992) (“Similarly, section 881 sets forth the affirmative
defense based upon the divisibility of harm rule in sec-
tion 433A”); New York v. Next Millennium Realty, LL.C,
160 F. Supp. 3d 485, 511 (E.D.N.Y. 2016) (noting that
“the divisibility of harm doctrine is a common law tort
defense to joint and several liability under CERCLA
§ 9607(a)”); Akzo Coatings, Inc. v. Aigner Corp., 881
F. Supp. 12020, 1210 (N.D. Ind. 1994) (“Section 881 of
the Restatement sets forth the affirmative defense
based upon Rule § 433A.”). Accordingly, LCRC was re-
quired to plead this defense. See Fed. R. Civ. P. 8(c).

2T Contrary to LCRC’s view, Burlington does not hold that a
court may sua sponte consider the issue of divisibility—in that
case, the parties raised the divisibility defense before the district
court. See Burlington, 556 U.S. at 615; see also United States v.
Atchison, Topeka & Santa Fe Ry. Co., No. CV-F-92-5068, 2003
WL 25518047, at *82 (E.D. Cal. July 15, 2003).
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LCRC has not pleaded the divisibility defense in
its operative answer. Answer to 3d Am. Compl. at 8-9.
While LCRC sought to amend its answer and counter-
complaint to plead new claims and defenses, including
the divisibility defense, see Proposed 2d Am. Answer,
Ex. B to Def. Mot. to Am., at 10 (Dkt. 44-2), the Court
denied the motion, 6/27/19 Op. & Order at 4, 6 (Dkt.
56); 9/27/19 Op. & Order at 3 (Dkt. 73).28 The Court rea-
soned that the new claims and defenses went beyond
the scope of the legal positions advanced in the earlier
action, by which the parties agreed to be bound.
6/27/19 Op. & Order at 4, 6; 9/27/19 Op. & Order at 3.
Having twice rejected LCRC’s attempts to newly intro-
duce the divisibility defense, the Court declines to [86]
reconsider those rulings. Gould’s motion in limine on
this issue is granted in part, as LCRC has waived the
divisibility defense.?

Even if LCRC had not waived the divisibility de-
fense, it has not met its burden of establishing a rea-
sonable basis for apportioning the harm. Under the
divisibility doctrine, a defendant may avoid joint and
several liability under CERCLA if it establishes that
a harm attributable to itself and another PRP is di-
visible. Burlington, 556 U.S. at 614. That is,

2 The Court likewise rejected Gould’s attempts in an
amended complaint to newly plead an NREPA cost recovery claim
and to reference contaminants other than TCE, as those matters
exceeded the scope of the prior action. 6/27/19 Op. & Order at 5,
6; 9/27/19 Op. & Order at 3-4.

2 The motion raised other evidentiary issues that did not
materialize at trial. Therefore, the balance of the motion is denied
as moot.
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“apportionment is proper when there is a reasonable
basis for determining the contribution of each cause to
a single harm.” Id. (internal marks omitted). Equitable
considerations play no role in this analysis, as appor-
tionment is proper only when the evidence supports
the divisibility of damages. Id. at 615 n.9. The party
asserting the defense bears the burden of proving that
a reasonable basis for apportionment exists. Id. at 614.

The basis for apportioning the harm must be tied
to the circumstances giving rise to a party’s liability—
whether as an owner, operator, arranger, or trans-
porter. This principle is articulated in United States v.
Twp. of Brighton, 153 F.3d 307 (6th Cir. 1998)—a CER-
CLA decision that generated three opinions. Judge
Boggs’s lead opinion reversed the district court for fail-
ing to consider fully the ways in which the contamina-
tion attributable to the Township, as an operator at a
landfill owned by others, might be divisible or other-
wise susceptible to reasonable apportionment. Id. at
319-320. In a concurring opinion, Judge Moore empha-
sized the necessity of considering the specific circum-
stances giving rise to a PRP’s liability—emphasizing
that a generator’s liability is based on the contamina-
tion it actually contributed to a site, whereas the lia-
bility of an owner or operator is not. Id. at 329 (Moore,
dJ., concurring). With respect to previous [87] owners
and operators, she reasoned that the “act” giving rise
to liability “is not their involvement in the disposal of
hazardous waste, but simply their ownership or opera-
tion of the facility at the time of the disposal.” Id. at
330. Thus, she rejected the proposition that an owner
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or operator can escape liability under the divisibility
doctrine when it asserts that “it lacked knowledge of
or involvement in the disposal of hazardous substances
at its facility at the time of its ownership or operation
of the facility.” Id. Although the majority opinion re-
jected Judge Moore’s ultimate conclusion that previous
owners and operators are limited to apportionment
based on temporal divisibility—i.e., comparing harm
created during their period of ownership or operation
to periods when they did not own or operate at the
site—it credited Judge Moore’s point that the “distinc-
tion between operator liability and other forms of lia-
bility is very important to consider when determining
divisibility.” Id. at 320 (majority opinion). In other
words, the different ways in which liability is estab-
lished matters for purposes of apportionment. For an
owner, this means that apportionment is based on con-
tamination attributable to its parcel, and not the
owner’s activities (or lack of activities) at the site.

Tying apportionment to the circumstances giving
rise to liability in this manner is necessary to give ef-
fect to CERCLA’s liability scheme, which imposes lia-
bility on persons who did not actually cause
contamination through their own disposal of hazard-
ous substances. As courts have recognized, “Congress
clearly intended that the landowner be considered to
have ‘caused’ part of the harm.” United States v. North-
ernaire Plating Co., 670 F. Supp. 742, 748 (W.D. Mich.
1987) aff’d sub nom. United States v. R.W. Meyer, Inc.,
889 F.2d 1497 (6th Cir. 1989). Permitting owners to es-
cape liability by demonstrating a lack of personal




App. 138

causation would frustrate this intent. Id.; see also
Weyerhaeuser Co. v. Koppers Co., Inc., 771 F. Supp.
1420, 1425-26 (D. Md. 1991) (declining to hold a land-
owner harmless based on a lack of causation, as doing
so would undermine [88] CERCLA’s design imposing
strict liability on both the owner and the operator of a
facility without reference to causation). Further, be-
cause owner liability is premised on the “act” of owning
a facility as opposed to dumping hazardous substances,
owners could always avoid liability unless they were
also a PRP on some other basis (e.g., if the owner was
also an operator that generated the contamination).
Thus, upholding a zero-share apportionment based on
a lack of causation would effectively eviscerate CER-
CLA liability for any PRP that was not personally in-
volved in dumping hazardous substances.?

Burlington is consistent with the view that an
owner’s liability should be apportioned based on the
contamination attributable to its parcel rather than its
activities. In Burlington, the contamination was
caused by Brown & Bryant, Inc. (“B&B”), an

30 Legal scholars have likewise noted the anomalies that
would arise if the divisibility doctrine permitted parties to avoid
liability based on their lack of personal involvement in dumping
hazardous substances. See, e.g., Steve C. Gold, Dis-Jointed? Sev-
eral Approaches to Divisibility After Burlington Northern, 11 Vt.
J. Envtl. L. 307, 356-357 (2009) (suggesting that a single harm
cannot be apportioned among different classes of PRPs); James R.
MacAyeal, The Comprehensive Environmental Response, Com-
pensation & Liability Act: The Correct Paradigm of Strict Liabil-
ity & The Problem of Individual Causation, 18 UCLA J. Envtl. L.
& Pol’y 217, 330 (2000) (observing that the divisibility analysis
“breaks down” in the case of owner liability).
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agricultural distribution business that operated on its
own parcel and on land leased from two railways. 556
U.S. at 602-603. As a result of B&B’s “sloppy” operation
and spills that occurred upon delivery of pesticides and
other chemicals, the soil and groundwater on B&B’s
parcel and the parcel it leased from the railways be-
came contaminated. Id. at 604. Although the railways
did not cause the contamination, they were found lia-
ble as owners of a portion of the facility. Id. at 605. Cit-
ing Northernaire and Weyerhauser, the district court
rejected the notion that apportionment based on the
railways’ lack of causation could offer a complete de-
fense (i.e., a zero-share apportionment), as the rail-
ways’ liability was premised on their ownership of the
facility, rather than their “actual involvement in [89]
the disposal of hazardous waste.” United States v.
Atchison, Topeka & Santa Fe Ry. Co., No. CV-F-92-
5068, 2003 WL 25518047, at *44, 88 (E.D. Cal. July 15,
2003). In considering the divisibility defense on appeal,
the Supreme Court, in apparent agreement with the
district court that the railways were not entitled to a
zero-share apportionment, affirmed the district court’s
apportionment of 9% of the response costs to the rail-
ways. Burlington, 556 U.S. at 618-619. The 9% appor-
tionment was premised on comparing the railways’
parcel and the larger site, using factors such as the rel-
ative land areas and time when contamination took
place. Id. at 616-617. Thus, the railways were subject
to an apportionment based on factors attributable to
their property but not based on the railways’ lack of
involvement in the disposal. Id.
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Here, like the railways’ liability in Burlington,
LCRC’s liability stems from its status as an owner of a
facility. See Answer to 3d Am. Compl. I 28 (admitting
that LCRC owns property that has been designated a
facility). And like the railways in Burlington, it seeks
a zero-share apportionment based on its lack of causa-
tion or contribution to the contamination. This is an
apportionment theory completely untethered to the
basis of its liability and at variance with Burlington,
Brighton, and the other authorities cited above. As
such, it is not a reasonable basis for apportionment.
Therefore, even if LCRC had not waived the apportion-
ment defense, it has not established it.3!

D. LCRC’s Contribution Counterclaims

Having been found jointly and severally liable un-
der CERCLA § 107(a), LCRC is liable for any of
Gould’s response costs that are consistent with the
NCP. See Kerr-McGee Chem. Corp. v. Lefton Iron &
Metal Co., 14 F.3d 321, 326 (7th Cir. 1994). However, a
defendant found jointly [90] and severally liable for
cost recovery under CERCLA § 107(a) can “‘blunt any
inequitable distribution of costs by filing a § 113(f)
counterclaim.”” Lockheed, 35 F. Supp. 3d at 122 (quot-
ing Atl. Research Corp., 551 U.S. at 140). LCRC has as-
serted contribution counterclaims under both

31 In accordance with Burlington and Brighton, LCRC might
have tried to prove apportionment based on a comparison of the
volume or magnitude of contamination at its property relative to
the Gould Property. But it did not present that theory to the
Court.
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CERCLA § 113(f)(1), and under NREPA, Mich. Comp.
Laws § 324.20129. LCRC maintains that there is no
evidence that LCRC improperly disposed of TCE,
whereas Gould Inc. consistently disposed of waste sol-
vents on the ground of the Gould Property. Def. PFFCL
at 39. Thus, LCRC argues that it should be allocated a
zero-share of Gould’s response costs and should be
awarded the full costs of its own investigations. Id.

In evaluating the merits of these claims, the Court
first turns to the viability of LCRC’s contribution claim
under NREPA and concludes that this claim must be
dismissed. Next, the Court determines that LCRC has
established the elements supporting a finding that
Gould is liable under CERCLA. Finally, considering
the equitable factors, the Court concludes that Gould
must be allocated 95% of the response costs because its
corporate predecessor caused the entirety of the con-
tamination. However, because LCRC failed to fully co-
operate with EGLE, it must bear 5% of the response
costs.

1. NREPA Contribution Counterclaim

At the outset, the Court notes that NREPA pro-
vides that “[a] person may seek contribution from any
other person who is liable under section 20126 during
or following a civil action brought under this part.”
Mich. Comp. Laws § 324.20129(3) (emphasis added).
CERCLA § 113(f)(1) similarly provides that a suit for
contribution may be brought “during or following any
civil action under section 9606 of this title or under
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section 9607(a) of this title.” Although there is no state
law on the matter with respect to NREPA, the Su-
preme Court has held with respect to CERCLA that a
private party who has not been sued under § 107(a)
may not obtain contribution from other [91] liable par-
ties under § 113(f). Atl. Research, 551 U.S. at 138-139;
Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157,
160-161, 168 (2004).

NREPA is patterned after CERCLA and is, there-
fore, construed in accordance with CERCLA. City of
Detroit v. Simon, 247 F.3d 619, 630 (6th Cir. 2001); ITT
Indus., 700 F. Supp. 2d at 894; Freeport-McMoran Res.
Partners L.td. P’ship v. B-B Paint Corp., 56 F. Supp. 2d
823, 838 n.7 (E.D. Mich. 1999). As such, a party that
has not been sued under NREPA may not assert a con-
tribution claim under Michigan Compiled Laws
§ 324.20129. Because LCRC has not been sued under
NREPA, its NREPA contribution counterclaim must be
dismissed.

2. Gould’s Liability

Under CERCLA § 113(f)(1), an entity found liable
under § 107(a) “may seek contribution from any other
person who is liable or potentially liable under section
[107(a)]. ...”42 U.S.C. § 9613(f)(1). In resolving contri-
bution claims, courts are to “allocate response costs
among liable parties using such equitable factors as
the court determines are appropriate.” Id. Initially, a
plaintiff bringing a contribution claim must prove that
the defendant is liable under CERCLA. Kalamazoo
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River, 228 F.3d at 656-657. The liability standard for
contribution claims under § 113(f)(1) is the same as for
cost recovery claims under § 107(a). Id. at 653.

Courts are divided regarding what elements a
party must establish to prevail on a contribution coun-
terclaim. Some courts have required a party to estab-
lish the four elements of a prima facie case under
§ 107(a). See, e.g., ITT Indus., 700 F. Supp. 2d at 888-
889; Castaic Lake Water Agency v. Whittaker Corp.,
272 F. Supp. 2d 1053, 1073 (C.D. Cal. 2003); G & H
Landfill PRP Group v. Am. Premier Underwriters Inc.,
No. 96CV72947, 1999 WL 33432164, at *4-5 (E.D.
Mich. Jan. 29, 1999). Other courts, however, have held
that a party asserting a contribution counterclaim
need only prove that the counter-defendant is a PRP
and that the equities favor [92] allocation of the re-
sponse costs. See, e.g., Bd. of Cty. Comm’rs of Cty. of La
Plata v. Brown Group Retail, Inc., 768 F. Supp. 2d
1092, 1120 (D. Col. 2011); Ashley II of Charleston, LI.C
v. PCS Nitrogen, Inc., 791 F. Supp. 2d 431, 490 (D.S.C.
2011) (“A party making a claim under CERCLA
§ 113(f) bears the burden of proving: 1) that the de-
fendant is a responsible party under § 107(a) of CER-
CLA; and 2) the defendant’s equitable share of costs.”);
Anspec Co., Inc. v. Johnson Controls, Inc., 788 F. Supp.
951, 958 (E.D. Mich. 1992) (“To establish a claim for
contribution under § 9613(f), Hoover Group must
prove at the outset that the plaintiffs are within one of
the four categories of covered persons under § 9607(a)
of CERCLA.”). Because LCRC is able to establish the
elements of a prima facie claim for cost recovery, it is
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able to demonstrate Gould’s liability under either of
these standards.

As stated above, a party seeking to establish a
prima facie case must establish the following four fac-
tors:

(1) a polluting site is a “facility” within the
statute’s definition; (2) the facility released or
threatened to release a hazardous substance;
(3) the release caused the plaintiff to incur
necessary costs of response; and (4) the de-
fendant falls within one of four categories of
potentially responsible parties.

Gould, 2012 WL 5817937, at *7.

Here, the first element is met because Gould has
admitted that EGLE issued a notice designating the
Gould Property a “facility” based on the presence of en-
vironmental contaminants on the site. Cronmiller Dep.
at 33-34; Answer to Am. Counter-Compl. | 26 (Dkt.
120).

The second element is also established. In its an-
swer to LCRC’s counter-complaint, Gould admits that
a release took place on the Gould Property. Answer to
Am. Counter-Compl. I 90. And as discussed above with
respect to the LCRC Property, the evidence demon-
strates that a release has taken place on the Gould
Property because TCE is leaching through the soil and
groundwater. The evidence illustrates that a halo of re-
sidual TCE soil contamination extends from the Gould
[93] Property onto the northwestern corner of the
LCRC Property. Trial Tr. IT at 45 (Browning). Moreover,
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a plume of groundwater contaminated with TCE is mi-
grating from both the Gould and LCRC Properties
northward toward Thompson Lake. Trial Tr. II at 89,
99 (Browning); Trial Tr. V at 187-188 (Travers). Conse-
quently, a release has taken place on the Gould Prop-
erty.

With respect to the third element, LCRC has es-
tablished that it incurred necessary costs of response
as a result of the releases on the Gould Property. The
Court concluded above that the TCE contamination
present on the LCRC Property is attributable to mi-
gration from the releases that occurred on the Gould
Property. Thus, costs incurred by LCRC in connection
with investigating the TCE contamination are tied to
the releases that took place on the Gould Property.
LCRC offered testimony from its managing director,
Steven Wasylk, regarding the costs incurred by LCRC
in investigating the contamination. Wasylk stated that
LCRC has paid Quantum $657,711.49, and has paid
Stratus Consulting and Abt Associates, Inc., Travers’s
consulting firms, $578,938.95, for a combined total of
$1,236,650.44. Trial Tr. VI at 110-112 (Wasylk). LCRC
also produced summaries documenting these pay-
ments. Summaries of Quantum Invoices at
PagelD.47664-47665 (Dkt. 175); Summary of Stra-
tus/Abt Invoices at PagelD.47640-47641 (Dkt. 175).%2

32 Though LCRC filed copies of the underlying invoices on the
docket, it did not move for admission of these records. See Stratus
Invoices (Dkt. 175-1); Abt Invoices (Dkt. 175-2); Quantum In-
voices (Dkt. 175-12). The testimony of Wasylk, however, is suffi-
cient to establish the payments assertedly made.
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However, Wasylk indicated that these summaries—
which add up to numbers that are somewhat less than
the figures he referenced in his testimony—do not ac-
count for additional payments made to Quantum after
February 29, 2020 and to Stratus Consulting and Abt
Associates, Inc. after March 19, 2020. Trial Tr. VI at
110-112 (Wasylk).

[94] These response costs were necessary, given
that the scope of work performed by LCRC is attribut-
able, at least in part, to EGLE’s directives as summa-
rized above. See ITT Indus., 700 F. Supp. 2d at 884-885
(holding that response costs incurred in performing
work required by state agency were necessary and re-
coverable). For example, EGLE requested in January
2010 that LCRC prepare a work plan by April 2010.
1/12/10 Letter. EGLE later itemized a list of work it
required to be performed, including investigating the
storm sewer, delineating the extent of the contamina-
tion, performing soil borings and groundwater anal-
yses, and installing monitoring wells. 2/8/12 Letter.

Further, the Court noted above that LCRC’s re-
sponse costs were limited to investigation and moni-
toring. Within the Sixth Circuit, it is well-established
that “preliminary” or “initial” investigative costs may
be recovered even if the plaintiff did not comply with

the NCP. Krygoski Constr. Co. v. City of Menominee,
431 F. Supp. 2d 755, 762 (W.D. Mich. 2006); see also

Village of Milford v. K-H Holding Corp., 390 F.3d 926,
934 (6th Cir. 2004) (holding that consistency with the
NCP is not required for recovery of monitoring and in-
vestigation costs and that investigatory and removal
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costs are not subject to the NCP’s public comment re-
quirements). Accordingly, LCRC need not inde-
pendently prove that its response activities were
consistent with the NCP.

Finally, Gould is a PRP. CERCLA defines the fol-
lowing four categories of PRPs who may be held liable
under CERCLA:

(1) the current owner/operator of a facility
from which there has been a release; (2) a per-
son “who at the time of disposal or treatment
of any hazardous substances owned or oper-
ated any facility at which such hazardous sub-
stances were disposed of”; (3) generators of
hazardous waste; and (4) arrangers for the
disposal of hazardous waste.

Bob’s Beverage, 264 F.3d at 697 (quoting 42 U.S.C.
§ 9607(a)(1)-(4)). The Court concluded above that
Gould Inc. was an owner and operator at the time TCE
was disposed of on the Gould [95] Property. Gould as-
sumed responsibility for the obligations and liabilities
of Gould Inc. arising out of the ownership of the Gould
Property. Answer to Am. Counter-Compl. J 1 (admit-
ting that Gould is responsible for “certain obligations”
of Gould, Inc.); Trial Tr. III at 73 (Callahan) (admitting
that Gould is responsible for addressing the site inves-
tigation and clean-up work at the Gould Property);
Rich Dep. at 19 (admitting his understanding that a
liability arising from Gould Inc.’s operations at the
RSF would reside with Gould). Accordingly, Gould is a
PRP because its predecessor, Gould Inc., owned and op-
erated the RSF Facility at the time TCE was disposed
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of on the Gould Property. LCRC has, consequently, es-
tablished a prima facie case against Gould.

3. Equitable Allocation

In resolving a contribution claim, courts typically
look to a set of six equitable factors, called the “Gore
factors,” when allocating response costs between re-
sponsible parties. The Gore factors were originally part
of an amendment to the 1980 House Superfund Bill
proposed by then-Congressman Albert Gore as a mod-
erate approach to joint and several liability. Envtl.
Transp. Sys., Inc. v. ENSCO, Inc., 969 F.2d 503, 508
(7th Cir. 1992). The Gore factors include:

(1) the ability of the parties to demonstrate
that their contribution to a discharge, release
or disposal of a hazardous waste can be dis-
tinguished; (2) the amount of the hazardous
waste involved; (3) the degree of toxicity of the
hazardous waste involved; (4) the degree of in-
volvement by the parties in the generation,
transportation, treatment, storage, or dis-
posal of the hazardous waste; (5) the degree of
care exercised by the parties with respect to
the hazardous waste concerned, taking into
account the characteristics of such hazardous
waste; and (6) the degree of cooperation by the
parties with Federal, State, or local officials to
prevent any harm to the public health or the
environment.

Kerr-McGee, 14 F.3d at 326 n.4. Courts have signifi-
cant discretion in choosing which factors to consider
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when determining equitable allocation of liability, PCS
Nitrogen, 714 F.3d at 186, and “a court may consider
several factors, a few factors, or only one determining
factor . .. depending on the totality of circumstances
presented to the court,” Envtl. Transp. Sys., 969 F.2d
at 509.

[96] Many courts have commented on the difficul-
ties of allocating liability where incomplete records
prevent a precise determination of each party’s causa-
tive contribution to the contamination at issue. Under
such circumstances, courts have gone forward with
making as reasonable an assessment as possible based
on the available evidence, noting that “[c]ourts are not
required to make meticulous findings as to the precise
causative contribution each of the parties have made
to a hazardous site, as in many cases such a finding
would be literally impossible.” Kalamazoo River Group
v. Rockwell Intern., 107 F. Supp. 2d 817, 822 (W.D.
Mich. 2000); see also United States v. R.W. Meyer, Inc.,
932 F.2d 568, 573-574 (6th Cir. 1991) (“I do not believe
Congress intended to require meticulous findings of
the precise causative contribution each of several hun-
dred parties made to a hazardous site. In many cases,
this would be literally impossible.”). Although parties
are not held to a standard of scientific certainty, they
must nevertheless prove their case by a preponderance
of the evidence. Kalamazoo River, 107 F. Supp. 2d at
822.
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a. Parties’ Contributions

The first, second, and fourth Gore factors may be
condensed into the same inquiry, i.e., the parties’ rela-
tive contributions to the release of hazardous sub-
stances. Lockheed, 35 F. Supp. 3d at 132. In many
cases, this represents “‘the dominant factor in deter-
mining each party’s equitable share of liability ...’”
Id. (quoting United States v. Davis, 31 F. Supp. 2d 45,
63 (D.R.1. 1998)). This case is no exception to that prin-
ciple.

As discussed above, the evidence establishes that
the TCE contamination was caused solely by releases
on the Gould Property. The admittedly limited evi-
dence regarding the parties’ historical operations
demonstrates that Gould Inc. had a sustained practice
of disposing of its waste chemicals by dumping them
on the ground on the Gould Property. Former employ-
ees Richardson [97] and Galarneau testified that they
disposed of waste fluids by pouring them on the ground
on the Gould Property. Trial Tr. V at 69-74 (Richard-
son); Galarneau Dep. at 31, 41-43, 77-78.

Richardson and Galarneau also testified that a
large degreasing tank was located on the eastern side
of the RSF Facility, near the area of the 2001 soil exca-
vation. Trial Tr. V at 64-66 (Richardson); Galarneau
Dep. at 20-27. Gould’s own expert stated that the tank
was likely a vapor degreaser containing TCE. Trial Tr.
VII at 8 (Feenstra). Parts that were soaked in the de-
greasing tank were left to drip dry first over the tank
and then were moved to racks where they continued to



App. 151

drip dry over the floor. Galarneau Dep. at 24-27. Ac-
cording to Galarneau, the tank was periodically
drained, with the waste fluids flowing into a floor
drain. Id. at 26-27. And while Galarneau observed a
truck deliver fluids used in the tank on a weekly basis,
he never observed the truck collect fluids for disposal.
Id. at 30.

Although the evidence does not establish a precise
volume of waste disposed of by Gould Inc., there can be
no doubt that its practices resulted in the disposal of
enormous quantities of chemicals on the Gould Prop-
erty or within the RSF Facility. Galarneau estimated
that thousands of gallons of waste fluids were disposed
of on the ground or in the floor drain, Galarneau Dep.
at 61, while Richardson testified that he personally
disposed of forty to forty-five gallons of coolant at a
time, Trial Tr. V at 70-73 (Richardson). Galarneau es-
timated the dimensions of the degreasing tank to be
approximately four feet wide by eight feet long, and up
to his chest in depth. Galarneau Dep. at 20-22. Rich-
ardson testified that the tank was approximately
thirty feet long, eight feet wide, and six feet in depth.
Trial Tr. V at 65 (Richardson). Assuming that Galar-
neau’s lesser dimensions are more accurate, the de-
greasing tank held a capacity of approximately 128
cubic feet, or 957 gallons.

[98] Travers similarly estimated that the degreas-
ing tank held 1,000 gallons and, assuming the tank
was filled halfway and refilled weekly as indicated by
Galarneau, she estimated that Gould Inc. used roughly
416,000 gallons of TCE over the course of its sixteen
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years of operation. Trial Tr. V at 136-137 (Travers).
This calculation is premised on approximate dimen-
sions of the tank and on the accuracy of Galarneau’s
testimony that a truck delivered fluids for the tank on
a weekly basis. While this evidence does not allow for
a precise calculation of the amount of TCE used by
Gould Inc., it does provide a reasonable estimate that
Gould Inc. likely generated thousands of gallons of
waste fluids over the course of its operations.

While none of the evidence definitively establishes
that Gould Inc. used TCE in particular, it is not uncom-
mon for companies to dispose of waste without know-
ing its contents. See Kalamazoo River Group w.
Rockwell Int’l, 107 F. Supp. 2d 817, 839 (W.D. Mich.
2000). In such circumstances and where the parties
lack direct evidence regarding the amount of hazard-
ous wastes that were dumped, courts may rely on cir-
cumstantial evidence to accomplish the remedial
purpose of CERCLA. Id. Here, extraordinarily high
concentrations of TCE were detected in the northeast-
ern corner of the Gould Property—the very area where
Galarneau testified that he and other employees
poured fluids on the ground and the approximate loca-
tion of the degreasing tank. When viewed in the con-
text of the scientific data, the Court can easily conclude
by a preponderance of the evidence that Gould Inc.’s
irresponsible waste disposal practices account for the
presence of TCE on the Gould Property.

Meanwhile, the evidence demonstrates only mini-
mal use of TCE on the LCRC Property. As determined
above, LCRC’s use of TCE was limited to a series of
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seventeen to fifty asphalt tests performed between
1985 and 1986. See Trial Tr. III at 178-179 (Craine);
Trial Tr. V at 23, 27-28 (Marr); [99] Little Dep. at 11.
Each test required roughly one quart of TCE. Trial Tr.
V at 28 (Marr); Little Dep. at 18. Accordingly, even if
LCRC performed as many of fifty asphalt tests over the
course of two years, it would have used a total of only
twelve to thirteen gallons of TCE. While Gould con-
tends that LCRC’s use was much higher, as Little tes-
tified that Safety Kleen began to deliver larger
quantities of TCE, Gould has not established that
LCRC used these quantities or that LCRC improperly
disposed of the waste solvent.

Additionally, there is no evidence suggesting that
LCRC disposed of its waste TCE by pouring it on the
ground or that it otherwise caused a release of TCE.
LCRC employees performed the asphalt tests on the
second floor of a building located on the opposite side
of LCRC’s Property from the TCE plume. See Trial Tr.
IIT at 158, 168-169 (Craine); Trial Tr. V at 54 (Hogan).
Testimony from LCRC’s former employees established
that waste TCE was collected for disposal by Safety
Kleen and was never poured onto the ground. Little
Dep. at 10, 14; Trial Tr. V at 29-30 (Marr). This evi-
dence is sufficient to establish that no improper dis-
posal of TCE occurred on the LCRC Property, and
Gould has come forward with no evidence rebutting
this conclusion.

So too does the scientific evidence support the con-
clusion that Gould is responsible for the entirety of the
contamination. The highest concentrations of TCE in
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soil and groundwater are located at or near the north-
eastern corner of the Gould Property. See Figure 15 to
Travers Report; Figure 34 to Travers Report. And it is
undisputed by Gould’s experts that a halo of contami-
nated soils extends from the Gould Property onto the
LCRC Property. See Trial Tr. II at 45-46 (Browning);
Trial Tr. V at 168 (Travers). The Court also credited
Travers’s theory that TCE contamination in the
groundwater has migrated in the direction of the
groundwater flow onto the LCRC Property. Trial Tr. V
at 188-189 (Travers).

[100] Accordingly, the Court concludes that Gould
is solely responsible for contributing to the TCE con-
tamination present on the Gould and LCRC Proper-
ties, as well as downgradient properties.

b. Parties’ Degree of Care and Cooper-
ation

The fifth and sixth Gore factors evaluate the par-
ties’ degree of care and level of cooperation with federal
or state officials in preventing further harm by the con-
tamination. “Because non-cooperating parties can un-
dermine CERCLA’s goal of promoting quick and
efficient cleanups, ‘[tlhe degree of cooperation with
government officials to prevent any harm to the public
health or the environment is very important in the con-
tribution analysis.”” Lockheed, 35 F. Supp. 3d at 132.

The Court has already determined that LCRC
failed to exercise due care and was recalcitrant in co-
operating with EGLE’s requests for additional
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investigations on the LCRC Property. LCRC performed
some of the investigations requested by EGLE and per-
mitted EGLE access to the LCRC Property whenever
necessary. However, even after becoming aware in
1991 that the LCRC Property was contaminated with
TCE, the record does not reflect that LCRC undertook
any significant investigations until it received formal
notice from EGLE in 2007. After receiving formal no-
tice, LCRC was slow to perform any response activity
and resisted some of EGLE’s requests. Moreover, its in-
vestigations were largely driven by a desire to avoid
liability. A party’s failure to assist with investigation
and remediation of contamination in favor of devoting
its resources to avoiding liability can weigh against
that party at the equitable allocation stage. See Brown
Group, 768 F. Supp. 2d at 1121-1122.

Gould, on the other hand, has exercised due care
in responding to the TCE contamination. In 1988,
MNB undertook an excavation and other remediation
activities on the Gould Property. See ASTI 1989 Inves-
tigation & Remediation Activities Report at 1 (Dkt.
170-4). At this time, the [101] investigations on the
Gould Property involved petroleum contamination and
not TCE. See Trial Tr. IT at 93-98 (Taylor). In January
1993, EGLE designated the Gould Property a “facility”
due to the presence of environmental contaminants on
the site, and it identified Gould as a potentially respon-
sible party. Cronmiller Dep. at 33-34; MNB Settlement
Agreement; Answer to Am. Counter-Compl. | 26. At
that time, Gould assumed responsibility for MNB’s in-
vestigation of the Gould Property. Trial Tr. I at 32
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(Browning); MNB Settlement Agreement. In 1994,
Gould retained MSG to investigate the Gould Property

and to ensure that all necessary remediation had been
completed by MNB. Trial Tr. I at 31-32 (Browning).

According to Browning, Gould was close to closure
of the site investigation until, in 1997 or 1998, the in-
vestigation unexpectedly revealed the presence of TCE
on the Gould Property. Trial Tr. IT at 20 (Browning);
Trial Tr. I at 154 (Browning). As a result, EGLE re-
quired Gould to expand its investigation to determine
the sources of the TCE. Trial Tr. I at 157-158 (Brown-
ing). MSG, on behalf of Gould, performed additional in-
vestigation on the Gould Property and, in 2001,
performed an excavation in the northeastern corner of
the Gould Property during which 400 to 500 cubic
yards of soil containing TCE were removed. Id. at 158,
161. However, the excavation did not remove all of the
TCE contamination, as high concentrations of TCE re-
mained in the groundwater beneath the excavated site.
Id. at 168. To remediate the groundwater contamina-
tion, MSG recommended in 2005 that Gould install a
pump and treat system. Id. at 170. In 2013, MSG de-
veloped a work plan for the pump and treat system,
which EGLE ultimately approved. Id. at 128, 171-172.
Because the work plan was subject to EGLE’s over-
sight and input, the pump and treat system was not
installed until 2016. Id. Additionally, MSG sought and
obtained EGLE’s approval of a work plan to treat
groundwater in the areas with the highest TCE con-
centrations [102] through bioremediation, a process
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that involves injecting additives into the ground. Id. at
135-136.

Some testimony in the record suggested that
Gould failed to act with reasonable care because it did
not install a pump and treat system until 2016, eleven
years after MSG recommended doing so and twenty
years after TCE was first detected on the Gould Prop-
erty. Gadway testified that such a lengthy delay was
not customary and that there was no scientific basis
accounting for the delay. Trial Tr. V at 96, 98-99 (Gad-
way). He further testified that installing a pump and
treat system earlier would have reduced the likelihood
of TCE reaching Thompson Lake, and that he advises
clients that they must begin the remediation process
as quickly as possible. Id. at 99-100.

Browning explained that between 2001 and 2016,
MSG was planning and undertaking investigative ef-
forts in preparation for steps toward remediation.
Trial Tr.I at 171-172 (Browning). Browning explained
that in 2005, Gould, MSG, and EGLE believed that
additional investigation was necessary to gain a full
understanding of the source and extent of the contam-
ination before a treatment system could be imple-
mented. Trial Tr. IT at 80-81 (Browning). Further, the
fifteen-year delay between 2001 and 2016 was at-
tributable to the process of gaining EGLE approval of
MSG’s investigations, developing a work plan for the
pump and treat system, and obtaining EGLE’s ap-
proval of the proposed plan. Id. at 81; Trial Tr. I at 172
(Browning).
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Feenstra agreed with Browning’s assessment that
a pump and treat system may only be implemented af-
ter the extent of the contamination has been deline-
ated. Trial Tr. III at 50 (Feenstra). He also stated that
the length of time MSG took to identify the sources of
contamination, delineate the extent of the groundwa-
ter plume, and develop a remediation plan was con-
sistent with his experience at other contaminated
sites. Id. at 33. He elaborated that it can take ten to
twenty years to satisfy regulatory requirements for
long-term remedial projects. Id. In [103] reviewing the
course of the work performed, Feenstra did not believe
there was any indication of delay in the part of Gould
or MSG. Id. at 37-38.

In light of Browning’s and Feenstra’s testimony,
Gould has persuasively rebutted LCRC’s argument
that it unnecessarily delayed its remediation efforts.
The Court accepts their explanations that a thorough
investigation defining the extent of the contamination
must take place before an effective plan for remedia-
tion can be developed and implemented. The Court
also credits their explanation that the process of ob-
taining EGLE’s approval of investigative work and re-
mediation can prolong the time necessary to interdict
the contamination. As a result, Gould has exercised an
appropriate degree of care with respect to the TCE and
has cooperated with EGLE.
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c. Allocation of Response Costs

Notwithstanding the commendable degree of care
and cooperation exercised by Gould, it is inescapable
that, based on the evidence submitted, Gould Inc. was
the sole cause of the TCE contamination migrating
onto the LCRC Property and other downgradient prop-
erties. Given its predecessor’s role in causing the harm,
the fact that Gould is spearheading the response effort
is only proper. Additionally, Gould Inc.’s contamination
caused LCRC to become embroiled in the aftermath
and to incur its own significant response costs. Thus,
because Gould Inc. caused the TCE releases, the equi-
ties justify allocating the lion’s share of the response
costs to Gould.

LCRC, however, is not entirely blameless, as it
failed to exercise reasonable care in investigating the
contamination and failed to fully cooperate with
EGLE. Courts frequently increase the allocated share
of response costs as a penalty for failing to cooperate
with regulatory agencies. See, e.g., ASARCO LLC v. Atl.
Richfield Co., LLC, 975 F.3d 859, 870 (9th Cir. 2020)
(affirming the district court’s allocation of an addi-
tional $1 million against a party that “repeatedly
evaded responsibility for any environmental contami-
nation at the Site, flagrantly misled the EPA [104] re-
garding its releases at the Site, and made ongoing
misrepresentations throughout the course of the litiga-
tion”); Agere Sys., Inc. v. Advanced Envtl. Tech. Corp.,
602 F.3d 204, 235 (6th Cir. 2010) (affirming the district
court’s allocation of an additional 8.7% of response
costs against a party for working with a known
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polluter and another 8.7% for not cooperating with the
EPA); United States v. Consolidation Coal Co., 345 F.3d
409, 414-415 (6th Cir. 2003) (doubling a party’s initial
3% allocation of the response costs because of the
party’s failure to cooperate or participate in the reme-
diation); Am. Int’l Specialty Lines Ins. Co. v. United
States, No. CV09-01734, 2013 WL 135405, at *5-6 (C.D.
Cal. Jan. 9, 2013) (holding that the plaintiff’s coopera-
tion with state regulatory authorities over a twenty-
year period, without assistance from the federal gov-
ernment, necessitated a 5% increase in the govern-
ment’s equitable share and a corresponding 5%
decrease in the plaintiff’s equitable share).

A party is not insulated from shouldering an equi-
table share of the response costs simply because it did
not cause or contribute to the contamination. In Val-
bruna Slater Steel Corp. v. Joslyn Mfg. Co., 298
F. Supp. 3d 1194, 1204 (N.D. Ind. 2018), the court allo-
cated 75% of the response costs to the defendant and
25% of the response costs to the plaintiff, although the
defendant was responsible for causing the entirety of
the contamination. The court noted that the plaintiff
was aware of the contamination at the time it pur-
chased the property at a discounted price and, conse-
quently, assumed the risk of the cleanup. Id. at 1201.

Here, LCRC acted in a manner that frustrated
EGLE’s efforts to determine the source of the TCE
plume and to prevent its further migration toward
Thompson Lake. As noted above, a party’s failure to co-
operate with regulatory authorities’ response efforts
undermines CERCLA’s goals of promoting prompt
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cleanups and preventing harm to the public health and
the environment. Thus, it is appropriate to assign some
portion of the costs to LCRC.

[105] Based on these equitable considerations, the
Court finds that Gould is responsible for 95% of the re-
sponse costs, while LCRC is responsible for 5% of the
response costs. LCRC’s share is in line with the shares
allocated in other cases to PRPs that failed to fully co-
operate with regulatory agencies. The allocation ap-
plies to Gould’s past and future response costs, as well
as to LCRC’s past response costs.?* Because LCRC has
not claimed that it will incur any future response costs,
the Court does not make any ruling in that regard.

Gould disputes LCRC’s ability to recover its re-
sponse costs, arguing that these costs were incurred for
litigation purposes and to avoid liability rather than to
mitigate the contamination. Pl. PFFCL at 24 n.10. Re-
sponse costs are recoverable under CERCLA only if
they are necessary. Carson Harbor, 270 F.3d at 871. “It
is generally agreed that this standard requires that an

3 Future response costs may be awarded where there is a
likelihood that a party will incur future costs recoverable under
CERCLA. GenCorp, Inc. v. Olin Corp., 390 F.3d 433, 451 (6th Cir.
2004); see also 42 U.S.C. § 9613(g)(2) (“In any such action . . . the
court shall enter a declaratory judgment on liability for response
costs or damages that will be binding on any subsequent action or
actions to recover further response costs or damages.”). Here,
Gould has adduced evidence that, over the next ten years, it is
likely to incur $2,933,480 in continuing remediation costs. MSG
Ten-Year Cost Projection (Dkt. 207-10). These costs include the
operation and maintenance of the pump and treat system, im-
provement of the remediation system, and long-term monitoring
of the system. Trial Tr. I at 145 (Browning).
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actual and real threat to human health or the environ-
ment exist before initiating a response action.” Id. A
party’s litigation-related costs, including investigative
activities incurred solely for litigation purposes, are
generally not compensable under CERCLA. ITT In-
dus., 700 F. Supp. 2d at 883.

In determining whether response costs are recov-
erable, courts generally decline to consider a party’s
subjective motivations for completing response activi-
ties. See Carson Harbor, 270 F.3d at 872 (“In determin-
ing whether response costs are ‘necessary,” we focus not
on whether a party has a business or other motive in
cleaning up the property, but on whether there is a
threat to human health or the environment and
whether the response action is addressed to that
threat.”). In ITT [106] Industries, the court rejected the
defendants’ argument that the plaintiff could not re-
cover its investigation response costs admittedly in-
curred in an effort to avoid liability by establishing
that its predecessor was not a historical source of TCE
contamination. 700 F. Supp. 2d at 883. The court held
that the plaintiff’s goal of avoiding liability did not
render its costs unnecessary or unreasonable, given
that the risks of being determined a source of the con-
tamination justified a thorough investigation and that
the work was required by the state regulatory agency.
Id. at 884. Thus, the court concluded that these costs
were not unnecessary or unreasonable simply because
they also served the purpose in avoiding liability. Id.

A different result was reached in Champion Labs.,
Inc. v. Metex Corp., No., 02-5284, 2009 WL 2496888, at
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*#22 (D.N.J. Aug. 13, 2009), where the court held that
the plaintiff could not recover its past costs because
none of the expenditures furthered a cleanup of the
site or sought to contain the migration of hazardous
substances onto the site. For ten years, the plaintiff
made no effort to clean up the contamination but in-
stead unsuccessfully sought a no further action deter-
mination from the state agency to relieve it of any
further investigatory or remedial responsibilities. Id.
Thus, the plaintiff’s sampling and investigation was
not “conducted for purposes of site investigation ulti-
mately leading to the selection of a remedy,” but rather
to persuade the state agency that the defendant was at
fault and to obtain a no further action determination.
Id. at *8, 22. Ultimately, the state agency did not grant
the NFA request but instead determined that the
plaintiff failed to undertake certain requests for instal-
lation of monitoring wells or cleanup activities. Id. at
*8.

In the present case, LCRC’s response costs are
more akin to those at issue in ITT Industries than to
those in Champion. As in ITT Industries, even though
LCRC incurred its costs in connection with a success-
ful defensive strategy establishing that it was not a
source of the TCE [107] contamination, LCRC’s inves-
tigation was relevant and responsive to EGLE’s inter-
est in determining the sources of the contaminants.
See 700 F. Supp. 2d at 884. Furthermore, the results of
LCRC’s investigation have been informative of the
overall effort to address the TCE plume. See id. Conse-
quently, because LCRC’s response costs were
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necessary and reasonable, they may be recovered in ac-
cordance with the allocation described above.

Having determined that Gould incurred past re-
sponse costs in the total amount of $4,253,297.00, of
which LCRC is responsible for a 5% share, the Court
finds that Gould is entitled to an award of $212,664.85
against LCRC for Gould’s past response costs. And
having determined that LCRC incurred past response
costs in the total amount of $1,236,650.44, of which
Gould is responsible for a 95% share, the Court finds
that LCRC is entitled to an award of $1,174,817.92
against Gould for LCRC’s past response costs. Addi-
tionally, LCRC will be responsible for 5% of Gould’s fu-
ture response costs.3*

IV. CONCLUSION

The Court finds in favor of Gould on its CERCLA
cost recovery claim and holds that LCRC is liable for
Gould’s response costs. However, the Court also finds
in favor of LCRC on its CERCLA contribution coun-
terclaim. Having considered the equities, the Court
holds that Gould’s equitable share of its past and fu-
ture response costs, as well as LCRC’s past response
costs, is fixed at 95%. LCRC’s equitable share of these

34 The parties submitted no argument or authority on the is-
sue of what date should be used to separate past from future re-
sponse costs. Because the parties were able to seek response costs
up to the start of trial, an appropriate dividing line would be the
trial’s start date of July 13, 2020. Five percent of any costs in-
curred on or after that date will be subject to recovery by Gould
against LCRC as future response costs.
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response costs is fixed at 5%. Accordingly, with respect
to past response costs, LCRC is liable to Gould in the
amount of $212,664.85, while Gould is liable [108] to
LCRC in the amount of $1,174,817.92. LCRC will also
be responsible for 5% of Gould’s future response costs.
Finally, the Court dismisses LCRC’s NREPA contribu-
tion counterclaim.

Gould filed a motion in limine seeking to exclude
the testimony of LCRC’s expert Constance Travers,
which the Court denies (Dkt. 92). Gould also filed a mo-
tion in limine seeking to exclude other evidence, which
is granted in part and denied in part as moot (Dkt.
109). Both parties additionally filed pre-trial objections
to proposed trial exhibits (Dkts. 135, 148, 149, 150, 151,
152, 154). The Court addressed certain portions of
these objections during a hearing held on July 7, 2020,
but deferred ruling on some of the objections until a
specific exhibit was offered during trial. See 7/9/20 Or-
der Regarding Motions in Limine and Objections to
Exhibits (Dkt. 240). Because none of the objections on
which the Court deferred ruling arose during trial, the
parties’ objections are denied as moot.

A separate judgment will be issued.

SO ORDERED.
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Dated: November 19, 2020
Detroit, Michigan

s/Mark A. Goldsmith

MARK A. GOLDSMITH
United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GOULD ELECTRONICS  Case No. 17-11130

INC., HON.
Plaintiff, MARK A. GOLDSMITH

Vs. (Filed Nov. 19, 2020)

LIVINGSTON COUNTY
ROAD COMMISSION,

Defendant. /

FINAL JUDGMENT

Plaintiff Gould Electronics, Inc. (“Gould”) brought
the present action against Defendant Livingston
County Road Commission (“LLCRC”), asserting a claim
for cost recovery under 42 U.S.C. § 9607(a). 3d Am.
Compl. (Dkt. 76). LCRC, in turn, advanced counter-
claims for contribution under 42 U.S.C. § 9613(f), and
under Mich. Comp. Laws § 324.20129. Am. Counter-
Compl. (Dkt. 118). The Court conducted a seven-day
non jury trial between July 13, 2020, and July 21, 2020,
by way of videoconferencing. In an opinion and order
entered on today’s date, the Court set forth its findings
of fact and conclusions of law, including its determina-
tion that 95% of response costs, past and future, are
allocated to Gould and 5% are allocated to LCRC. Pur-
suant to Federal Rule of Civil Procedure 54(a), the
Court now enters a final judgment as follows:

1. Judgment is entered in favor of Gould against
LCRC with respect to Gould’s cost recovery claim under
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42 U.S.C. § 9607(a) for past response costs in the amount
of $212,664.85, plus interest and costs as allowed by
law. This represents a 5% share of Gould’s past re-
sponse costs in the total amount of $4,253,297.00, for
which 5% share LCRC is responsible.

2. Judgment is entered in favor of LCRC against
Gould with respect to LCRC’s counterclaim for contri-
bution under 42 U.S.C. § 9613(f) for past response
costs in the amount of $1,174,817.92, plus interest
and costs as allowed by law. This represents a 95%
share of LCRC’s past response costs in the total
amount of $1,236,650.44, for which 95% share Gould
is responsible.

3. LCRC’s counterclaim for contribution under
Michigan Compiled Laws § 324.20129 is dismissed.

4. The Court declares that LCRC is responsible
for 5% of all future response costs incurred by Gould in
connection with the site. Future response costs include
costs incurred on or after July 13, 2020.

5. The Court retains jurisdiction to enforce this
Judgment. The Court’s retention of jurisdiction to en-
force this Judgment shall in no way affect the finality
of this Judgment.

SO ORDERED.

Dated: November 19, 2020 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH
United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GOULD ELECTRONICS, INC.,
Plaintiff,
_V_

LIVINGSTON COUNTY
ROAD COMMISSION,

Defendant,
And Case No. 17-cv-11130

LIVINGSTON COUNTY
ROAD COMMISSION,

Counter-Plaintiff,
_V_
GOULD ELECTRONICS, INC.,

Counter-Defendant. /

BENCH TRIAL, VOLUME 6
BEFORE HONORABLE MARK A. GOLDSMITH
Detroit, Michigan, Monday, July 20th, 2020.
APPEARANCES:

FOR GOULD ELECTRONICS:
STEPHEN P. ORMOND
KELLY ELIZABETH KANE
Clark Hill, PLC
500 Woodward Avenue
Suite 3500
Detroit, MI 48226
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[107] THE COURT: All right, let’s swear
him in.

THE CLERK OF THE COURT: Mr. Wasylk,
would you please raise your right hand? Do you sol-
emnly swear or affirm under penalty of perjury that
the testimony you’re about to give in the cause now
pending before this Court shall be the truth, the whole
truth and nothing but the truth? If so, please state I
do.

MR. WASYLK: I do.
THE CLERK OF THE COURT: Thank you.

THE COURT: Can you tell us your full name
please and spell it?

THE WITNESS: My full name is Steven
James Wasylk spelled S-t-e-v-e-n, J-a-m-e-s, W-a-s-y-1-k.

THE COURT: Okay. Mr. Burns, go ahead.
MR. BURNS: Thank you, Judge.

STEVEN JAMES WASYLK,

Called as a witness by the Defendant at 2:09 p.m. and
having been first duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. BURNS:

Q. Mr. Wasylk, can you hear me?
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A. Yes.

Q. Can you please state where you're employed?
A. Livingston County Road Commission.

[108] Q. And what is your current position?

A. Managing director.

Q. And how long have you been the managing di-
rector?

A. Just over one year.
Q. Are you the successor to Mr. Craine?

A. Tam.

Q. All right and how many years total have you
worked for the Road Commission?

A. Tve worked at the Road Commission for 20
years.

Q. And prior to being the managing director,
what was your position?

A. Deputy director.
Q. And how long were you deputy director?

A. I became deputy director in 2011 I believe so
about nine years.

Q. Isthat so the speak the number two person in
charge at the Road Commission?

A. Yes.
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Q. And is the managing director the number one
person in charge?

A. Umm, yes, number one person in charge in
terms of staff. We do have a three-person Road Com-
mission board that I report to.

Q. As part of your job duties as the managing di-
rector, are you in charge of the finances for the Road
Commission?

[109] A. Yep. Yes.
Q. The preparation of the budget?

A. Yes. I prepare the budget, oversee the implica-
tion, the application of the budget, costs associated
with running, running the Road Commission.

Q. And do you also approve all the bills prior to
them being presented to the Board for payment?

A. Yes.Ireview the bills that are then submitted
to the Board.

Q. All right. So did there come a time when you,
umm, you're also the keeper the finance records at the
Road Commission; is that correct?

A. Umm -

Q. You and your staff?

A. Yeah, yes, more or less, yes.
Q

You have a finance department as well; do you
not?
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A. Yes. The finance, we have a finance depart-
ment that handles all of the accounting services.

Q. All right. Did you have an opportunity to re-
view the records, the finance records for the Gould case
as to what bills were paid by the Road Commission —

A. Thave.

Q. - since the inception of the Gould claim if you
will?
A. Thave.

Q. And did you direct your staff to prepare a
summary of the, [110] I'm only talking the science bills,
for the investigation that

has been conducted by the Road Commission?

A. Yes. Our finance director, he has been compil-
ing and tracking and recording the bills since as far
back as the 2010, 2011 era.

Q. And did you direct him to provide, put to-
gether a summary for you to review of all those bills?

A. Yes, Idid.

Q. And there’s essentially three firms that have
the been working for the Road Commission since the
inception of this claim and who are they or what are
the entities?

A. Yes. So the, related to this case would be Stra-
tus. Then they became Abt, A-b-t and then Quantum
Environmental is the other company.



App. 174

MR. BURNS: All right. Mr. Alber, will you
put up ECF number 175, page ID .47664?

Q. (By Mr. Burns, continuing): Is this the docu-
ment that you asked that your staff prepare on your
behalf?

A. Yes.

Q. And this is, you flip to the second page of this
document. You see the number 600, this is for Quan-
tum Environmental, correct?

A. Correct.

Q. Is this a summary of all the funds that have
been paid to Quantum Environmental since the incep-
tion of this claim?

[111] A. Yes up until there are three more recent
bills that we have paid since the February 29th bill
shown on this list, so this is, there’s been three more
bills to date.

Q. All right. So this is the amount that’s been —
this amount is paid to what date then, do you recall?
Three months?

A. February 29th, 2020 is what is shown on this
list.

Q. And has Quantum Environmental been paid
$646,815.99 up to February of this year; is that correct?

A. We have paid them that, yes.
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Q. And how much more were they paid after
that?

A. The total to date that I have to Quantum is
$657,711.49 is our total to date.

Q. I'dlike to next move to ECF number 175, page
ID .47640. Is this the beginning of a Stratus, the sum-
mary for Stratus and Abt, those two scientist firms?

A. Yes,yes.

Q. All right, so Stratus became Abt through sale
or merger or what not, correct?

A. That’s how I understand it, yes.

Q. All right. So how much has the Road Commis-
sion paid Stratus — well, let’s go to the next page, and
Abt, what’s the total as of February that has been paid
to Stratus and Abt for this Gould matter for the inves-
tigation?

A. Yeah. Last entrance on this is March 19th,
2020 and at that time it was $544,066.45.

[112] Q. And have there been three payments in
addition for the, for Abt since this computation?

A. Yes, there has.

Q. And so what is the total that has been paid by
the Road Commission to both Abt and Stratus for in-
vestigation into the Gould matter?

A. To date, it is $578,938.95.
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Q. All right and do you have a total of what has
been paid to all these science firms?

A. Yes. To date, the total that I have is
$1,236,650.44.

MR. BURNS: Your Honor, I would move the
admission of ECF number 175, page ID 47665, ECF
number 175, page ID 47664, ECF number 175, page ID
47640 and ECF 175, page ID 47641.

THE COURT: Any objection?
MR. KING: No objection, your Honor.
THE COURT: Okay. Admitted.

MR. BURNS: I have no further questions of
this witness, your Honor.

THE COURT: All right. Cross-examine?
MR. KING: Thank you.

CROSS-EXAMINATION
BY MR. KING:

Q. Mr. Wasylk, my name is Ron King. I'm an at-
torney for Gould Electronics. The invoices for Stratus
and A-b-t, can you tell me the individuals who have
worked on behalf of the Road [113] Commission for
those two firms?

A. Primarily under my experience it was Connie
Travers had been the main contact person for Abt and
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Stratus and Keith Gadway has been the main person
with Quantum.

Q. So with respect to Ms. Travers, the approxi-
mately 574,000 dollars relates to expert witness fees
that she’s incurred on behalf of the Road Commission;
is that accurate?

A. Umm,I haven’t analyzed like itemized out the
bills. Her charges have been in relation to reviewing
the data reports, anything related to this, umm, this
case.

Q. And she prepared documents and the Power
Point presentation for purposes of the May 11th, 2017
meeting with the DEQ. Is that accurate?

A. As far as I know. I wasn’t directly involved,
but that’s how I understand it.

Q. And the expert report that she sup — the sup-
plemental expert report that she submitted dated Oc-
tober 21st 0of 2019, that would have been in conjunction
with preparation for this lawsuit, correct?

A. Umm, again I haven’t been entirely involved
with the direction that was given to Ms. Travers, so I
believe she did do the report, umm, but the exact rea-
son as to why, I could not tell you.

Q. Would there be any costs incurred by Stratus
or Abt with respect to work performed at the site that
aren’t connected to [114] this litigation?

A. Mum of the work that has been done has been
in response to MDEQ or EGLE’s request related to the
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contamination at the site. Again, I haven’t gone
through every bill and itemized out what has been
charged for what exactly. This is just a, what I paid to,
what has been paid to both of those entities.

Q. To the best of your knowledge, has Stratus
and/or Abt performed any on-site physical site investi-
gation activities at the Road Commission property?

A. Umm, I do know personally that Quantum
has been out there. I have been out there with Mr. Gad-
way and his crew for their on-site analysis. I have not
dealt personally with Ms. Travers on site.

Q. Okay. So the answer to my question is that —
well, my question is specifically related to Stratus and
Abt and whether they’ve performed to the best of your
knowledge any on-site physical activities at the Road
Commission property.

A. That, I don’t know.

Q. And then you testified that Quantum has per-
formed some physical on-site work at the property; is
that correct?

A. Yes.

Q. And would that be the soil borings that have,
umm, that were taken at various locations on the prop-
erty?

A. Yeah. My involvement and my knowledge of
Quantum has been soil borings on the property.
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[115] Q. What about the installation of monitor-
ing wells? Would that be something that Quantum did?

A. Umm, again, that not, umm, I don’t have first-
hand knowledge if it they have or have not.

Q. And do you know whether Quantum has done
any type of remediation work at the site such as instal-
lation of a ground watery recovery well to capture con-
taminated groundwater?

A. Tdonot.Idonot know.

Q. Do you know if Quantum has performed any
work related to removal of source area contamination
on the Road Commission property?

A. 1do not know that either.

Q. And what about any work that Quantum
might have done with respect to treatment of contam-
inated soils on the property? Are you aware of any
work they’ve performed?

A. No.

Q. Are you aware of any work that is being pro-
posed by Quantum, Stratus or Abt going forward to ad-
dress the contaminated soils on the Road Commission
property?

A. No.

Q. And are you aware of either of those three
firms proposing any work to address the groundwater
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contamination that’s migrating off of the Road Com-
mission property?

A. No.






