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QUESTION PRESENTED

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-
2 prohibits employment discrimination based on race, 
color, religion, sex and national origin. This Court holds 
that these rights apply to discrimination based on sexual 
orientation, as well as race. Additionally, 42 U.S.C. § 1981 
precludes discrimination based on race. In this case, the 
United States Court of Appeals for the Fourth Circuit 
Court held that the use of the word “nigger”, calling a man 
“boy”, “bitch”, “gay”, and saying a man “sucked dick” and 
got “fucked in the ass” in the workplace is appropriately 
used in the workplace and is not pervasive enough to alter 
the work environment or work conditions, among other 
insults. There are Circuits that would also agree with this 
ruling and then there are those Circuits that would flatly 
disagree.  The question presented is:

Whether the use of the word “nigger and/or nigga”, calling 
a man “boy”, “bitch”, “gay”, and saying a man “sucks dick” 
and got “fucked in the ass” can be considered “colloquial” 
or “teasing” in the employment context (by a superior) 
or whether those words are inherently offensive to rise 
to a presumption of hostility, even if said by a person of 
the same or different minority and/or affinity group, with 
the racial comments standing alone under Section 1981 or 
combined under Title VII? 
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LIST OF PARTIES TO THE PROCEEDING

Pursuant to Rule 14.1 (b), Petitioner states that all parties

Justin White, Plaintiff and Petitioner; 

Vance County, Defendant and Respondent; 

Peter White, Defendant and Respondent; 

Weldon W. Bullock, Defendant and Respondent; 

Lawrence D. Bullock, Defendant and Respondent; and

Western Surety Company, a division of CNA Surety, 
Defendant and Respondent.



iii

STATEMENT OF RELATED CASES

Justin White v. Vance County, et. al., No. 5:19-cv-000467, 
U.S. District Court for the Eastern District of North 
Carolina, Judgment entered December 7, 2021. 

Justin White v. Vance County, et. al., No. 21-2424, U.S. 
Court of Appeals for the Fourth Circuit, Judgment 
entered February 28, 2023. 

Justin White v. Vance County, et. al., No. 21-2424, en banc., 
Judgment entered April 5, 2023. 

Poole v. Vance County et al.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner respectfully petitions for a writ of certiorari 
to review the judgment of the United States Court of 
Appeals for the Fourth Circuit.

OPINIONS BELOW

The opinion of the United States Court of Appeals for 
the Fourth Circuit (February 28, 2023) is available in the 
Appendix at Pet. App. 1a – 8a and 2023 U.S. App. LEXIS 
4811, 2023 WL 2263018. 

The order of the United States District Court of the 
Eastern District of North Carolina (December 7, 2021) is 
available in the Appendix at Pet. App. 9a – 41a and 2021 
U.S. Dist. LEXIS 233594, 2021 WL 5810503. 

STATEMENT OF JURISDICTION

The United States Court of Appeals for the Fourth 
Circuit issued its opinion, affirming the decision of the 
United States District Court for the Eastern District 
of North Carolina on February 28, 2023, Pet. App. 1a, 
and denied the Petitioner’s Petition for Hearing En 
Banc on March 28, 2023, id. at 43a. The jurisdiction of 
this Honorable Court is invoked pursuant to 28 U.S.C. 
§ 1254(1). 

STATUTORY PROVISIONS

This case involves the anti-discrimination provisions 
of Title VII of the Civil Rights Act of 1964, as amended, 
42 U.S.C. § 2000e-2. 
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42 U.S.C. § 2000e-2(a) EMPLOYER PRACTICES It shall 
be an unlawful employment practice for an employer–

(1) to fail or refuse to hire or to discharge any individual, 
or otherwise to discriminate against any individual 
with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin, or

(2) to limit, segregate, or classify his employees or 
applicants for employment in any way which would tend 
to deprive any individual of employment opportunities 
or otherwise adversely affect his status as an employee, 
because of such individual’s race, color, religion, sex, or 
national origin.

This case also involves Section 1981 of the Civil Rights 
Act of 1870, 42 U.S.C. §1981, as amended, provides:

a) Statement of equal rights: All persons within the 
jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce 
contracts, to sue, be parties, give evidence, and to the 
full and equal benefit of all laws and proceedings for the 
security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, 
and to no other.

b) “Make and enforce contracts” defined: For purposes 
of this section, the term “make and enforce contracts” 
includes the making, performance, modification, and 
termination of contracts, and the enjoyment of all benefits, 
privileges, terms, and conditions of the contractual 
relationship.
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c) Protection against impairment: The rights protected 
by this section are protected against impairment by 
nongovernmental discrimination and impairment under 
color of State law

STATEMENT OF THE CASE

The Fourth Circuit Court of Appeals—in error—
affirmed the dismissal of Petitioner’s civil action before 
the United States District Court for the Eastern District 
of North Carolina, and in doing so directly ignored the 
wave of this Court’s precedent that flows in the direction 
to recognize that discrimination and harassment based 
on race and sexual orientation is not simply “teasing” 
or “colloquial” terminology under Title VII of the Civil 
Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. 
(“Title VII”) or Section 1981 of the Civil Rights Act of 1870, 
42 U.S.C. §1981, as amended (“Section 1981”).  Use of such 
words directed at a person and even around a person, is 
a direct violation of Title VII and Section 1981 and per se 
create a hostile work environment. Because of this error, 
a writ of certiorari must be granted, as there is a need 
to resolve a split between the Circuit Court of Appeals 
and further reinstate that harassment and discrimination 
based on race and sexual orientation is intolerable by all 
persons, is directly in violation of Title VII and Section 
1981 and is no joking matter in the workplace. 

While it is clear that discrimination based on race and 
sexual orientation is prohibited, courts often split over 
when a person’s words and actions cross the line between 
being offensive and tolerable.  But there should be no line 
for these types of behaviors and words in the workplace.  
This Court’s decision in Oncale v. Sundowner Offshore 
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Srvcs., Inc., holds that Title VII is interpreted broadly to 
prohibit the “entire spectrum” of sex-based discrimination, 
even forms like same-sex sexual harassment. 523 U.S. 75, 
79 (1998). This Court’s holding in Harris v. Forklift Sys., 
has been stretched beyond what any employee should be 
allowed to accept, in that the Court stated that “the mere 
utterance of an epithet which engenders offensive feelings 
in an employee does not sufficiently affect the conditions 
of employment to implicate Title VII”, 510 U.S. 17, 18, 
114 S. Ct. 367, 369, while rejecting the requirement of 
looking at all the circumstances 510 U.S. 17, 23, 114 S. 
Ct. 367 (1993).  But calling a person a “nigger” or even a 
“nigga” and “gay” or using the word in the workplace, all 
while saying a man “sucks dick” and gets “fucked in the 
ass” is no mere utterance; those words violate the spirit 
and intention of Title VII, as well as Section 1981 and 
were the types of behaviors that culminated its statutory 
creation, all while inciting discrimination, anxieties and 
well deserved fears. Indeed, those words touch on the 
foundation in which birthed Title VII.  Likewise, that a 
hostile work environment is created by a person of the 
same minority and/or affinity group is often discussed as 
a reason to minimize the discriminatory effect, lasting 
impact and fact that words have power, acts have power 
and both combined hurt and can forever leave a negative 
mark on a person’s life. When combined, these words 
and actions should not be teased apart and evaluated 
separately, as that is not how said words and actions were 
delivered to the employee. 

As an example of the legal division, some federal 
courts continue to discuss what is or is not actionable.  
Is “nigga” just as offensive as “nigger”, why can African 
Americans use the word but not others?  How many times 
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must a person be called a “faggot” to be actionable?     In 
Jackson v. Quanex Corp., the Sixth Circuit ruled that 
being learned to be called a “nigger” and using the word 
“nigger” even if retracted runs afoul of Title VII, such 
that the issue should be put to the jury, contrary to this 
Fourth Circuit’s decision. 191 F.3d 647, 651 (6th Cir. 1999).   
Even the Fourth Circuit has confusion as to when and 
how to determine if the use of the word nigger is profane 
or unwelcome. See Belton v. City of Charlotte, 175 F. 
App’x 641, 658 (4th Cir. 2006) (use of the word nigger not 
actionable); Boyer-Liberto v. Fontainebleau Corp., 786 
F.3d 264, 280 (4th Cir. 2015) (use of the “degrading and 
humiliating in the extreme”).   The Eighth Circuit coined 
“episodic” use of the word nigger in Jackson v. Flint Ink 
N. Am. Corp., saying that such outbursts were insufficient 
to make out a Title VII claim. 370 F.3d 791, 792 (8th Cir. 
2004).  Along the same vein, the Second Circuit holds that 
referring to a man as a “fag” on at least three occasions 
is actionable under Title VII. Feingold v. New York, 366 
F.3d 138, 145 (2d Cir. 2004).   No circuit has taken it so 
far as to be considered colloquial to be called a “nigger” 
or teasing to be called “gay”, said to have “sucked dick” 
and gotten “fucked in the ass” but the Fourth Circuit. 

Justin Jamel White, was an African-American 
sheriff ’s deputy until Respondents fired him a little 
over a month after he amended and lodged an external 
complaint of discrimination against Respondents with 
the Equal Employment Opportunity Commission (the 
“EEOC”). Petitioner contends that he was called names 
such as “gay,” “nigger,” “boy,” and “bitch”. Petitioner 
also complained that Respondents told him directly that 
he liked: 1) “sucking dick”, 2) “to get rammed or fucked 
in the ass,” 3) “was an unemployable snitch,” as well as 
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that Petitioner found a purple rainbow colored hat in his 
office mailbox.   Mr. White was allegedly terminated for 
inappropriate use of force due to the fact that he broke 
a woman’s arm during a takedown maneuver—who was 
actively resisting arrest—all while officers who have 
used actionable force and exchanged sexual favors for 
non-citations remain on the job.   Mr. White maintains 
that after he could not take any more of the hostility at 
his job and after he filed multiple internal reports, he 
was forced to file an external report of discrimination.  
Because he did so, he was met with retaliation and 
the threat of termination, and ultimately terminated 
based on pretext.  He asserts a claim for race and sex 
discrimination in violation of Title VII and Section, and 
prays that this Honorable Court will correct the error 
of the Fourth Circuit for his sake and the sake of all the 
African-American, gay and lesbian sheriff deputies and 
workers across this country.

A.	 Factual Background 

Petitioner dedicated his life and education to the 
training and certification necessary to start a career 
as a sheriff’s deputy, and was hired by Respondents on 
June 5, 2017. However, at the inception of his employment, 
Respondents displayed animus based on the race and 
sexual orientation of its employees. Respondent Sheriff 
Peter White (“Sheriff White”), despite his twelve-year 
tenure as Sheriff of Vance County, starting in 2006, never 
hired anyone who was openly homosexual and issued 
policies that treated same-sex domestic warrantless 
arrests differently than heterosexual arrests. 



7

On or about October 18, 2017, Plaintiff was subjected 
to homophobic remarks by Sgt. Bobby Martin in front of 
supervisors. Such remarks included that he was gay, “was 
sucking a man” and got “rammed by a man” Not only did 
none of the supervisors present discipline the harasser, 
or even interfere, but when Mr. White reported these 
incidents to Sgt. Roberson, Roberson did not acknowledge 
Mr. White’s oral complaint, contrary to Vance County 
Sheriff’s Office (“Respondent VCSO” or “VCSO”) policy. 
He instead said that Mr. White was “New” and that since 
the harasser, Bobby Martin, had apologized about the 
matter, they “might not do anything with [the complaint]” 
if he made one. 

The harassment by Respondents over Petitioner’s 
perceived sexuality did not stop after the above-stated 
complaint. On or about December 2, 2017, Mr. White found 
a purple hat with a bobble, a rainbow and a unicorn on it 
in his locker. He reported the incident to Sgts. Goolsby 
and Roberson, but still no action was taken. 

These were not the only complaints that Mr. White 
lodged. He complained about Sgt. Bobby Campbell’s 
behavior towards minorities, specifically Black males 
and noted that when dealing with them his behavior was 
“hostile”. Petitioner further complained that Black sheriff 
deputies were not treated similarly or fairly. Mr. White 
complained about the use of the word “nigger” and asked 
that it not be used in the workplace. In response, Plaintiff 
received an unfair performance evaluation from Sgt. 
Myron Alexander, and he, again, complained.

Additionally, two incidents experienced by Mr. 
White in close proximity to each other illustrate the 
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discriminatory practices of Respondents, both towards 
citizens and employees. In one instance Sheriff White 
required Mr. White to improperly issue a citation to 
a Hispanic citizen, in another instance, Sheriff White 
suspended Mr. White for issuing the same kind of citation 
to a White citizen.

Indeed, in his deposition, Sheriff White expressed 
attitudes regarding race which corroborate Petitioner’s 
race-based claims. Sheriff White described gang activity 
in Vance County, causing him to appoint a “gang resource 
officer”. He differentiated between local gangs and 
what he called “real gangs,” all of which were either 
Black or Hispanic, organized or unorganized. Despite 
his appointment of an officer to the position of “gang 
resource officer,” Sheriff White seems not to have been 
concerned with violence between the gangs, or view it as 
his problem to police them, saying “they didn’t give us 
much problem. They kind of policed themselves”. When 
asked to elaborate, he responded that “they dealt with 
their own situations. They didn’t particularly involve law 
enforcement. Every now and then there would be, say, 
a shooting that we may have thought was gang-related, 
but they weren’t out threatening the public or anything 
like that”. 

After being rebuffed every time he raised a concern 
or made a complaint with a supervisor, Mr. White began 
to document his complaints in writing, and on June 15, 
2018, filed a written internal complaint of workplace 
discrimination. Each statement focuses on Petitioner’s 
behavior and no investigation seems to have been conducted 
at all into the reasons for Petitioner’s complaints. On July 
19, 2018, after marshaling his evidence against Mr. White, 
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Sheriff White responded to Respondent’s allegations of 
Title VII violations.

Late July Sheriff White told Petitioner that if he did 
not drop his discrimination complaint, he was going to 
fire him, as he slammed his fist on the table. In response, 
and on August 29, 2018, Mr. White filed a complaint with 
the EEOC alleging harassment, disparate treatment and 
retaliation, among other charges.

In between, September 12, 2018, and September 24, 
2018, Sheriff White instructed others to stay away from 
Petitioner because he was a “snitch” who he wanted gone.

On or about October 5 or 6, 2018, Lieutenant Goolsby, 
Sergeant Chris Welborn, and Sergeant Bobby Martin told 
both shifts to document Petitioner and get whatever they 
had to Sheriff White per Sheriff White’s instruction. On 
October 21, 2020, Sgt. Welborn ordered Petitioner to serve 
a warrant on a citizen by himself. To serve warrants alone 
is against the written policy of the VCSO.

Mr. White arrived at the suspects house to serve the 
warrants. Petitioner attempted to handcuff the suspect 
who resisted arrest and kicked Petitioner. Petitioner 
applied a “soft hands” technique called an arm-bar to 
subdue the suspect. In the course of the takedown, the 
suspect’s arm was inadvertently broken due to the fall. 
Mr. White did not deliberately break the suspects arm. 
Mr. White, called for emergency medical services and for 
officer assistance.

The following day, Mr. White sat for an interview 
with Respondent Weldon Bullock. The day after that, two 
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months and five days after his complaint to the EEOC, and 
six weeks after Vance County was notified of the EEOC 
complaint, Petitioner was terminated on the pretext that 
he used excessive force to detain a resisting suspect. On 
November 7, 2018, Plaintiff amended his EEOC complaint 
to reflect his retaliatory termination. 

By comparison, Lt. Campbell had only been demoted 
for asking to see a woman’s breasts at a traffic stop.

B.	 The District Court’s Decision 

Petitioner filed his Complaint on October 23, 2019, and 
amended his Complaint on December 31, 2020.

After a sum of motions to dismiss for failure to 
state a claim, based on among other defenses, claims 
of immunity, under Rule 12(b)(6) of the Federal Rule of 
Civil Procedure, Petitioner and Respondents filed cross 
motions for summary judgment under Rule 56 of the 
Federal Rules of Civil Procedure. Petitioner asserted 
that the evidence supported that he had been the recipient 
of discrimination due to his race, gender and perceived 
sexuality, which amounted to a hostile work environment. 
Petitioner further argued that, when he complained, he 
was retaliated against with a wrongful discharge. He also 
argued that his use of force was reasonable.  

On December 7, 2021, the lower court granted summary 
judgment in favor of Respondents and denied Petitioner’s 
motion in its totality. The district court reasoned that 
there was no direct evidence of discrimination or hostile 
work environment, just “distasteful comments”, off-hand 
comments and discriminatory distribution of equipment. 
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The district court also indicated that Respondents were 
entitled to qualified immunity on the basis that there was 
no constitutional violation. 

Petitioner filed an appeal on December 17, 2021.

C.	 The Fourth Circuit’s Decision 

The panel adopted and stamped the district court’s 
reasoning without direct mention of the racist and 
sexist remarks directed towards Petitioner. The panel 
anchored its opinion in a version of the law presented 
by Respondents. For example, to reach its inaccurate 
conclusion, the Fourth Circuit misapplied its ruling in 
Jordan v. Alternative Resources Corp., 458 F.3d 332 
(4th Cir. 2006), and ignored the standards articulated in 
Strothers v. City of Laurel, F.3d 317, 328 (4th Cir. 2018), 
and wholly ignored Boyer-Liberto v. F. B., Corp., 786, 
F.3d 264, 280 (4th Cir. 2015) (en banc), and Ayissi-Etoh 
v. Fannie Mae, 712 F.3d 572 (D.C. Cir. 2013). In each of 
these cases, the courts held that being called names like 
“porch monkey”, “nigger” and “money” were so deeply 
offensive in character of a racial epithet as to warrant a 
jury’s evaluation as to if a hostile work environment had 
been created by the words’ usage. 

Instead of considering the nature and character of 
the discriminatory remarks directed towards Petitioner, 
the Fourth Circuit dilated upon Petitioner’s supposed 
performance problems, drawing exclusively from false 
statements and ignoring that Petitioner had been placed 
in a cold, racist and sexist employment and a target of 
some of the foulest usage of words and actions. Throughout 
its opinion, the panel decision minimized Mr. White’s 
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importance, casting him as troubled, and downplaying the 
hostile environment, as if he deserved the mistreatment.

Attributing great significance (though without 
explanation) to the fact episodes of discriminatory 
invective arose from annoyance at Petitioner, analogizing 
the case to no authority that contains the incidents of racial 
abuse and sexual orientation, it dismissed his hostile work 
environment claim. Furthermore, and although briefed, 
the panel disregarded the critical differences between 
this case and Spriggs v. Diamond Auto Glass, 242 F.3d 
179, 185 (4th Cir 2001) (“frequent and highly repugnant 
insults” alter the work environment).

Further, having ignored this case’s important-
distinguishing factors, the panel held that, as apparently 
akin to Jordan v. Alternative Resources Corp., 458 F.3d 
332 (4th Cir. 2006), the facts in this case presented “two 
isolated instances of teasing” of racial and sexual abuse 
and retaliation. In doing so, the panel suggested that 
calling a person a “nigger”, “boy”, “bitch”, “gay” and 
saying he “sucks dick” were unsanctionable and invited 
comments in the workplace.  The panel called the terms 
“colloquial”.

The panel went on to opine that, Petitioner could not 
meet any of his claims because he was a failed employee.

The Fourth Circuit’s opinion is error, and Petition 
request that this Court act now to resolve the Circuit split 
on the critical question of whether discrimination against 
an employee on the basis of race and sexual orientation is 
per se established when directly demeaning terminology 
is directed at a person in the workplace in under Title VII 
and Section 1981. 
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REASONS FOR GRANTING THE PETITION

I.	 This Court Must Resolve a Split Among the Circuits 
as to Whether the Usage and/or Calling of Certain 
Racial Epithets Such as “Nigger” or “Nigga” and 
Sexual Orientation Epithets Such as “Faggot”, 
“Bitch” and “Fucked in the Ass” are Per Se Hostile 
in the Workplace

The Fourth Circuit affirmed and even said that the 
usage of “nigger” and/ or “nigga” was “colloquial”, and 
to make matters worse, it was paired with words such 
as “gay”, “faggot”, “bitch” and “boy” in the workplace. 
Yet, the Fourth Circuit affirmed the usage, even by 
deputies who are charged with protecting the public. 
The workplace is not a song. This federal judicial district 
affirmatively stated that such usage was not prohibited 
and the acceptable game for all to say and within an 
employer’s parameters.  Indeed, its opinion has already 
been cited as binding precedent, which is a setback for 
African-Americans, as well as those who chose to love 
those of the same sex, and the combination. 

Such reasoning must be corrected and cannot be 
reconciled with other jurisdictions. 

Courts hold that the usage of “nigger” or “nigga” is 
highly offensive to automatically alter and create a hostile 
work environment. McGinest v. GTE Serv. Corp., 360 
F.3d 1103, 1116 (9th Cir. 2004) (“[i]t is beyond question 
that the use of the word ‘nigger’ is highly offensive and 
demeaning, evoking a history of racial violence, brutality, 
and subordination.”); Villa v. Arizona, No. CV-17-03557-
PHX-JAT, 2019 U.S. Dist. LEXIS 69940, at *58 (D. Ariz. 
Apr. 25, 2019). 
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And “allegations that a plaintiff’s co-workers routinely 
called a plaintiff ‘gay’ or ‘faggot’ or other words related 
to sexuality do not necessarily establish a claim for 
discrimination”. Tyndall v. Berlin Fire Co., Civil Action 
No. ELH-13-02496, 2015 U.S. Dist. LEXIS 92999, at *74 
(D. Md. July 16, 2015). 

Why not?  Other courts are still discussing if the words 
have meaning. Wilson v. Twitter, No. 3:20-cv-00054, 2020 
U.S. Dist. LEXIS 110800, at *40 (S.D. W. Va. May 1, 2020). 

People do not know the category that gay African-
Americans fall into. Gilbert v. Country Music Ass’n, 432 
F. App’x 516, 520 (6th Cir. 2011).

In this particular instance, Mr. White was perceived 
to be a gay police officer. 

II.	 Courts are Failing to Recognize and Minimizing 
the Impact and Manifestations of Discriminatory 
Words 

The Fourth Circuit has struggled with the difference 
between calling a person a “nigga” and “nigger”, both 
are demeaning, especially in the workplace. People go to 
work to work.  

This panel’s decision attempts to distinguish the 
present case from Boyer-Liberto, and in effect, Ayissi-
Etoh on the ground that the two incidents of racial abuse 
in this case were not directed at Mr. White. But that is not 
true, as they were directed at Mr. White, and especially 
harmful to Mr. White. Mr. White asked Respondents 
not to say words like nigger anymore and the coworkers 



15

continued whereas the two incidents in Boyer-Liberto did 
not continue in the face of objection.

In addition, Mr. White was said that he was “gay”, 
“sucked dick” and a “bitch” that no “conditional” apology 
could cure, especially when Respondents’ actions did not 
coincide with an apology; he was teased with a rainbow 
hat and continued to be referred to as gay. Further, 
Respondents ratcheted their campaign to retaliate and 
make Mr. White’s employment hostile in an effort to force 
him out because he complained or “snitched” about their 
discrimination.

Slurs such as “gay,” “faggot,” and “bitch” in and 
of themselves are gender stereotypes.  But why is the 
judiciary still debating the importance of such words. 

III.	Must End Workplace Discrimination 

Workplace discrimination is becoming too common. 

Many years ago, it could be said that sexual orientation 
is immutable, Obergefell, 135 S. Ct. 2584 (2015) and 
discrimination against an employee on that basis is at least 
as “reasonably comparable [an] evil” is discrimination on 
the basis of biological sex alone, Oncale, 523 U.S. at 79. 
Accordingly, this Court must act to adhere to the intent 
behind Title VII.  It is a statute that Black persons, even 
if they are gay, transgender or otherwise on the spectrum 
lived and died for.  The statute lives and breathes “to 
strike at the entire spectrum of disparate treatment of 
men and women resulting from sex stereotypes.” Oncale, 
523 U.S. at 78 (emphasis supplied) (quoting Meritor Sav. 
Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986)).



16

Now, a person’s sexuality, face, and race are visible.  
Society has moved.  They must be protected. 

The reasoning of the panel raises issues of exceptional 
public importance because, if applied generally, it would 
deter deputies from asserting rights which, in theory, are 
federally protected: On one hand, under the panel decision, 
employees who complain at the onset of harassment and 
retaliation and suffer one or both continually may be fired 
with impunity; on the other hand, under Faragher v. City of 
Boca Raton, 523 US 775 (1998) and Burlington Industries, 
Inc. v. Ellerth, 524 US 742 (1998), employees who do not 
complain until the harassment is sufficiently pervasive to 
support a law suit may not maintain that lawsuit because 
they did not complain when the harassment began.

Thus, without a review of the panel decision, workplace 
rights to freedom from harassment on the basis of race, 
gender, age or disability will be abrogated, a consequence 
of enormous significance. By holding that the use of racist 
epithets such as “nigger” and “gay” are not “severe” 
and may not reasonably be perceived as such, directly 
or indirectly in the workplace, the panel in effect holds 
that it is tolerable, that it is abuse which an employee 
must accept as a condition of continued employment. 
This is especially true in the context of law enforcement. 
But that is an extraordinary and onerous imposition, for 
name calling of that sort is more than mere discourtesy: 
As this and other courts have correctly held, likening a 
human being a nigger is grossly disrespectful and plays 
upon racist caricatures and stereotypes too notorious to 
need reiteration. Similarly, addressing an adult African 
American as “boy” “nigger,” or “gay”, is an unmistakable 
allusion to antebellum racial or sex disparities. Submission 
to racist invective should not be a job requirement.
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By ig nor ing that workers who compla in of 
discrimination and being called names such as “gay”, 
“nigger” and said to have “sucked dick” is cured by an 
apology (and later terminated for complaining) this Court 
would turn the jobsite into a duty-free zone for bigotry, 
discrimination, and retaliation. No employee should have 
to endure humiliation as the price of keeping their jobs. 
There is no good explanation: 

IV.	 Decision is Incorrect 

The decision of the Fourth Circuit is incorrect. 

The panel adopted the district court’s reasoning. 
The panel anchored its opinion in a version of the facts 
presented in the light most favorable to Respondents. For 
example, the court dilated upon Petitioner’s supposed 
performance problems, drawing exclusively from false 
statements or ignoring deposition testimony. Despite 
the assertions being equivocal and flatly contradicted 
by Petitioner, and even though Petitioner was told to 
drop complaints or be fired, the panel’s decision unfairly 
presented him as a poor employee and bad actor on all 
accounts. Throughout, the panel decision minimized 
Mr. White’s importance, casting him as troubled, and 
downplaying the hostile environment, disparate treatment 
and retaliation claims.

Having improperly drawn the available inferences 
in favor of Respondents, the court followed the district 
court’s path. The panel, without mentioning the racist 
and sexist remarks attributed in filings, and ignoring 
the summary judgment standard, adopted the district 
court’s exclusion of Respondent’s Interrogatory Answers, 
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deposition testimony and Respondent’s admissions. The 
panel then turned to consideration of the “two” which was 
actually many occasions on which Petitioner had been 
called foul sexual names.

Attributing great significance (though without 
explanation) to the fact both episodes of invective arose 
from annoyance at Petitioner, analogizing the case 
to no authority that contains the incidents of racial 
abuse and sexual orientation, it dismissed his hostile 
work environment claim. Although briefed, the panel 
disregarded the critical differences between this case and 
Spriggs v. Diamond Auto Glass, 242 F.3d 179, 185 (4th 
Cir 2001) (“frequent and highly repugnant insults” alter 
the work environment).

Further, having ignored this case’s important-
distinguishing factors, the panel held that, as apparently 
akin to Jordan v. Alternative Resources Corp., 458 F.3d 
332 (4th Cir. 2006), the facts in this case presented “two 
isolated instances of teasing” of racial and sexual abuse 
and retaliation. In doing so, the panel wholly ignored the 
evidence as shown in the diagrams, charts, and figures.

The panel went on to opine that, Petitioner could not 
meet any of his claims because he was a failed employee.

Gay people are not failed employees, even if they are 
African-American and police officers.
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CONCLUSION

The petition for a writ of certiorari should  be  granted.

Respectfully submitted,

Sharika M. Robinson

Counsel of Record
The Law Offices of  

Sharika M. Robinson 
10230 Berkeley Place Drive,  

Suite 220  
Charlotte, NC 28262
(704) 561-6771
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APPENDIX A — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH 

CIRCUIT, FILED FEBRUARY 28, 2023

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT

No. 21-2424

JUSTIN J. WHITE, 

Plaintiff-Appellant, 

v. 

VANCE COUNTY SHERIFF; PETER WHITE, IN 
HIS OFFICIAL AND INDIVIDUAL CAPACITIES; 
WELDON W. BULLOCK, IN HIS OFFICIAL AND 

INDIVIDUAL CAPACITIES; LAWRENCE D. 
BULLOCK, IN HIS OFFICIAL AND INDIVIDUAL 
CAPACITIES; WESTERN SURETY COMPANY, A 

DIVISION OF CNA SURETY, 

Defendants-Appellees.

Appeal from the United States District Court for the 
Eastern District of North Carolina, at Raleigh. 5:19-cv-
00467-BO. Terrence W. Boyle, District Judge.

January 5, 2023, Submitted;  
February 28, 2023, Decided

Affirmed by unpublished per curiam opinion.
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Before NIEMEYER, RUSHING, and HEYTENS, 
Circuit Judges. 

PER CURIAM:

A former sheriff’s deputy sued the sheriff and others 
alleging retaliation, disparate treatment, and a hostile 
work environment based on race and sexual orientation, 
as well as various state-law claims. The district court 
dismissed the county because it was not the former 
deputy’s employer and granted summary judgment for 
the other defendants on the remaining claims. Seeing no 
reversible error, we affirm.

I.

Justin White’s tenure as a sheriff’s deputy was short 
and troubled. White initially encountered issues because 
he disagreed with his supervisors’ enforcement priorities. 
In January 2018, White told his second-level supervisor 
that he “only had one father” who “was a large black 
man and . . . the decisions [White] made about how to 
do his job were his decisions and won’t nobody going to 
tell him what to do.” JA 2352. White received an official 
reprimand, which he signed and acknowledged. He was 
then suspended without pay for five days.

White was assigned a new supervisor upon his return 
to duty, but the problems did not stop there. In March 
2018, White backed his patrol car into another car during 
a traffic stop. Although White initially claimed his blue 
lights were activated throughout the incident, video 
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footage showed White turned his lights on only after 
causing the accident. In June 2018, White got a middling 
performance review from his supervisors.

White filed two internal complaints with the sheriff. 
The first expressed displeasure about his performance 
review. The second was labeled “Title VII Civil Rights 
Act of 1964-Race & Gender Discrimination.” JA 81. In 
the Title VII complaint, White argued his suspension 
was a “civil rights violation” because the sheriff credited 
a white man’s version of events over his own. White also 
asserted it took too long for him to get a bulletproof vest 
and this delay evidenced a pattern of discrimination. The 
sheriff responded about a month later, emphasizing White 
“admitted to saying the things . . . listed in the official 
written reprimand signed by you” and denying race played 
a role in White’s suspension. JA 87.

White filed an EEOC charge in August 2018 claiming 
retaliation and disparate treatment based on his race and 
sex. The Vance County human resources department was 
told about White’s EEOC charge in mid-September 2018.

In October 2018, White learned a woman he had 
stopped earlier in the day for speeding had a years’ old 
arrest warrant for suspected shoplifting. Hoping to arrest 
her, White went to the woman’s home around 2 a.m. After 
the woman did not answer the door, White returned hours 
later and—during an arrest—broke the woman’s arm. 
Two days later, the sheriff accepted a senior officer’s 
recommendation and fired White. After being fired, 
White filed an amended EEOC charge containing two new 
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allegations. First, White alleged a higher-ranking officer 
called him gay and made a lewd joke about White’s sexual 
orientation, for which the officer soon apologized. Second, 
White alleged finding a purple unicorn hat in his mailbox.

White sued the county, the sheriff’s office, the sheriff, 
and two members of the sheriff’s office. On top of the 
allegations recounted above, the amended complaint 
alleged Black employees at the sheriff’s office were subject 
to critical and hostile comments. When asked about such 
remarks during his deposition, White testified about 
hearing the n-word three times during the summer of 
2018. First, White heard an Indian American deputy 
use the word in a colloquial greeting to a different Black 
officer. Second, White heard a higher-ranking white co-
worker use the same phrase when mocking the Indian 
American deputy for greeting his coworker in that way. 
Finally, White overheard a higher-ranking officer (who is 
white and may have been White’s supervisor at the time) 
sing along to a song including the word.1

The district court entered judgment for all defendants 
on all of White’s claims. The court granted the county’s 
motion to dismiss, concluding it had no employment 
relationship with White, and later granted summary 
judgment for the remaining defendants. We review both 
types of decision de novo. See Benjamin v. Sparks, 986 
F.3d 332, 351 (4th Cir. 2021).

1.  Although these instances were not detailed in White’s 
EEOC charge or amended charge, defendants do not object to our 
consideration of them.
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II.

The district court correctly dismissed White’s claims 
against the county on the ground it was not White’s 
employer. Although White emphasizes the county 
hosted an employee orientation, gave White a personnel 
manual, and paid White’s salary, his argument faces an 
insurmountable problem. North Carolina vests sheriffs 
(not counties) with “the exclusive right to hire, discharge, 
and supervise the employees in [their] office[s],” N.C. Gen. 
Stat. § 153A-103, and “North Carolina courts interpret 
this statute to preclude county liability for personnel 
decisions made by sheriffs.” Knight v. Vernon, 214 F.3d 
544, 552 (4th Cir. 2000). Indeed, the Supreme Court 
of North Carolina has directly stated that “a deputy 
sheriff . . . is not a county employee.” Young v. Bailey, 
368 N.C. 665, 781 S.E.2d 277, 280 (N.C. 2016) (emphasis 
added).

III.

We also conclude the district court properly granted 
summary judgment for the remaining defendants.

A.

To succeed on his hostile work environment claims, 
White must show: “(1) unwelcome conduct; (2) that is based 
on [White’s] protected status; (3) which is sufficiently 
severe or pervasive to alter [White’s] conditions of 
employment and to create an abusive work environment; 
and (4) which is imputable to the employer.” Strothers v. 
City of Laurel, 895 F.3d 317, 328 (4th Cir. 2018) (quotation 
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marks omitted).

White’s evidence fails this test as a matter of law. To 
be clear, this Court has recognized the n-word is such 
“pure anathema” that even a single use may be sufficient 
to create a hostile work environment. Boyer-Liberto v. 
Fontainebleau Corp., 786 F.3d 264, 280 (4th Cir. 2015) 
(en banc). But White does not show the words here were 
received as racial epithets, nor does he demonstrate any 
of the statements were made or blessed by anyone with 
supervisory authority over him. Similarly, White’s sex-
based hostile work environment claim fails because two 
isolated instances of teasing (one of which was followed 
by an apology) are not severe or pervasive enough to alter 
White’s conditions of employment.

B.

On his disparate treatment claim, White must 
carry an initial burden of showing: “(1) membership in 
a protected class; (2) satisfactory job performance; (3) 
adverse employment action; and (4) different treatment 
from similarly situated employees outside the protected 
class.”2 Coleman v. Maryland Ct. of Appeals, 626 F.3d 
187, 190 (4th Cir. 2010). But White’s performance was not 

2.  White alternatively argues he can prevail on his disparate 
treatment claim without the McDonnell Douglas burden-shifting 
framework because he has direct evidence of discrimination. See 
Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310, 318 n.4 (4th 
Cir. 2005). In our view, however, none of White’s evidence comes 
close to directly showing disparate treatment based on race or 
sexual orientation.
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satisfactory, and the circumstances of his termination 
do not give rise to a discriminatory inference. Nor can 
White’s proposed comparators—who are either too 
vaguely described or too different from White—save his 
claim. See White Br. 44-45 (offering three comparators, 
two of whom are senior officers, and one of whom—
although of equal rank—was merely present when his 
poorly trained police dog bit someone).

C.

White’s retaliation claim fares no better. To make 
out a prima facie case, White must show: (1) he engaged 
in a protected activity; (2) his employer took an adverse 
employment action against him; and (3) a causal link 
between the two events. See Boyer-Liberto, 786 F.3d at 
281.

Even assuming White could succeed on the first two 
elements, he fails on causation. There is a four-month 
gap between White’s protected activity (complaining to 
the sheriff about perceived Title VII violations) and his 
adverse employment action (being fired), which is too long 
to support an inference of causation based on temporal 
proximity alone. See Roberts v. Glenn Indus. Grp., 998 
F.3d 111, 127 (4th Cir. 2021) (explaining “absent other 
evidence,” even a two-month gap will “weaken significantly 
the inference of causation” between the protected action 
and the alleged retaliatory conduct (quotation marks 
omitted)). Nor do other circumstances create a genuine 
issue of material fact about whether the sheriff’s proffered 
reason for White’s termination was pretextual. Rather, 
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the sheriff has consistently (and plausibly) maintained 
White was fired because he broke a woman’s arm—the 
culmination of an otherwise unsuccessful stint at the 
sheriff’s office.

D.

Even assuming White’s state-law claims had merit, 
White forfeited any arguments against summary 
judgment because his opening brief takes only a “passing 
shot” at the issues. Grayson O Co. v. Agadir Int’l LLC, 
856 F.3d 307, 316 (4th Cir. 2017). Indeed, the opening 
brief’s treatment of White’s state-law claims reads, in its 
entirety: “The [district] court also dismissed . . . White’s 
state law claims for reasons that are controverted or not 
supported by the record. As such, those claims should be 
remanded.” White Br. 55 n.5. Such cursory treatment fails 
to preserve White’s request for appellate review of the 
district court’s resolution of his state-law claims.

* * *

The judgment of the district court is

AFFIRMED.
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APPENDIX B — OPINION OF THE UNITED 
STATES DISTRICT COURT FOR THE EASTERN 

DISTRICT OF NORTH CAROLINA, WESTERN 
DIVISION, FILED DECEMBER 7, 2021

IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF NORTH 

CAROLINA, WESTERN DIVISION

No. 5:19-CV-467-BO

JUSTIN J. WHITE, 

Plaintiff, 

v. 

PETER WHITE, IN HIS OFFICIAL AND 
INDIVIDUAL CAPACITIES; LAWRENCE D. 

BULLOCK, IN HIS OFFICIAL AND INDIVIDUAL 
CAPACITIES; WELDON WALLACE BULLOCK,  

IN HIS OFFICIAL AND INDIVIDUAL 
CAPACITIES, AND WESTERN SURETY 

COMPANY, A DIVISION OF CNA SURETY, 

Defendants.

December 6, 2021, Decided;  
December 7, 2021, Filed

ORDER

This cause comes before the Court on cross-motions 
for summary judgment. The appropriate responses and 
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replies have been filed, or the time for doing so has expired, 
and the matters are ripe for ruling. Also pending before 
the Court is plaintiff’s motion to strike, defendants’ motion 
for extension of time, and plaintiffs motion to seal. For 
the reasons that follow, defendants’ motion for summary 
judgment is granted and plaintiffs motion for summary 
judgment is denied. Plaintiff’s motion to strike is denied, 
defendants’ motion for extension of time is granted, and 
plaintiffs motion to seal is granted.

BACKGROUND

Plaintiff instituted this action by filing a complaint in 
this Court on October 23, 2019. [DE 1]. On December 31, 
2020, and with leave of court plaintiff filed an amended 
complaint. [DE 55]. The following federal claims alleged in 
plaintiffs amended complaint remain following the Court’s 
order on defendants’ motion to dismiss entered June 8, 
2021: disparate treatment, hostile work environment, and 
retaliatory discharge in violation of 42 U.S.C. §§ 1981 and 
1983 as well as Title VII of the Civil Rights Act of 1964, 42 
U.S.C. § 2000e, alleged against Sheriff White in his official 
capacity. The following state law claims remain: breach 
of contract against Sheriff White in his official capacity; 
tortious interference with employment opportunities 
against the individual defendants; tortious interference 
with prospective economic advantage against the 
individual defendants; intentional and negligent infliction 
of emotional distress against the individual defendants; 
wrongful discharge in violation of North Carolina’s 
Equal Employment Practices Act against individual 
defendant Sheriff White; negligent retention and negligent 
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supervision against the individual defendants, Sheriff 
White, and Chief Deputy Bullock; and defamation and 
libel against the individual defendants. Id.

The following facts are taken from the parties’ Local 
Civil Rule 56.1 statements of material facts. [DE 66 & 
68-3].

Plaintiff was hired as a Vance County Sheriff’s Deputy 
in June 2017 while defendant Peter White (hereinafter 
“defendant White” or “Sheriff White”) was sheriff. 
Defendant Weldon Bullock served as Captain (“Captain 
Bullock”) and defendant Lawrence Bullock served as 
Chief Deputy (“Chief Deputy Bullock”). Plaintiff is black, 
as are defendants Sheriff White, Captain Bullock, and 
Chief Deputy Bullock. Plaintiff was first supervised 
directly by Lieutenant Durwood Campbell, who is white.

From approximately June to August 2017, plaintiff 
repeatedly complained about the tires on his car until he 
was told to take his complaint directly to Sheriff White. 
In October 2017, plaintiff contends that Sergeant Bobby 
Martin made homophobic remarks directed toward 
plaintiff. In November 2017, plaintiff was transferred 
by Lieutenant Campbell from the shift supervised by 
Sergeant Robinson to the shift supervised by Sergeant 
Alexander. In December 2017, plaintiff found a unicorn 
hat in his mailbox and complained to Sergeant Robinson.

Plaintiff was found to have spent an excessive amount 
of time stopping motorists for minor traffic offenses and 
was counseled by Lieutenant Campbell to refrain from 
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doing so. It had been explained to plaintiff beginning in 
field training that his duties did not include issuing minor 
traffic violation citations, and thus he was not issued a 
citation book, and that the focus of the Vance County 
Sheriff’s Deputies should be on investigating crimes, 
responding to calls, and serving papers. Plaintiff was 
instructed to make traffic stops only for serious traffic 
violations.

Several specific incidents which occurred during 
plaintiffs employment are highlighted by plaintiff and 
defendants. The first arose out of a traffic accident which 
occurred in December 2017. Plaintiff did not charge an 
Hispanic driver at the scene for causing the fender bender. 
The owner of the car that was damaged complained to 
Sheriff White, and Sheriff White directed plaintiff to 
serve the Hispanic driver with a criminal summons. 
Plaintiff did not feel the Hispanic man committed the 
violations with which he was charged.

On January 26, 2018, plaintiff observed a white 
woman, Jamie Goss, driving over the center line and 
driving erratically. Plaintiff initiated a traffic stop but 
could not issue a citation because he did not have a citation 
book. Plaintiff served Ms. Goss with a criminal summons 
the following morning at her home. Ms. Goss complained 
and Lieutenant Campbell called plaintiff to reprimand 
him for serving a criminal summons for a traffic violation 
almost twenty-four hours after the stop. Plaintiff and 
Lieutenant Campbell argued on the telephone and later at 
the Sheriff’s Office. On the telephone, Lieutenant Campbell 
told plaintiff that he would deal with his “ass” when he got 
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to the office. While arguing at the Sheriff’s Office, plaintiff 
told Lieutenant Campbell that his (plaintiff’s) father was 
a large black man and only he could speak to plaintiff in 
that way. Lieutenant Campbell filed an official written 
reprimand against plaintiff citing insubordination and 
defiance of prior instructions regarding traffic matters. 
Plaintiff was suspended for five days without pay.

On March 27, 2018, plaintiff initiated a traffic stop 
after observing a vehicle without headlights illuminated. 
While plaintiff was backing up his patrol vehicle he 
collided with another vehicle. Plaintiff reported to his 
supervisors that he had his blue lights running but footage 
from a nearby surveillance camera showed that plaintiff 
did not activate his blue lights until after he collided with 
the vehicle. Plaintiffs supervisor recommended plaintiff 
be suspended but he was not.

In June 2018, plaintiff received a performance 
evaluation from Sergeant Alexander which he challenged; 
after his challenge plaintiff ’s evaluation was raised 
by four points. On June 15, 2018, plaintiff delivered to 
Sheriff White a written internal discrimination complaint 
regarding both Lieutenant Campbell’s behavior following 
the Goss traffic incident as well as other race and sex 
discrimination concerns. Sheriff White responded to 
plaintiffs complaints in writing on July 19, 2018. On 
August 10, 2018, plaintiff filed a charge of discrimination 
with the Equal Employment Opportunity Commission, 
citing discrimination on the basis of race, gender, and in 
retaliation for taking part in a protected activity.
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On Sunday October 21, 2018, plaintiff approached 
Latwanya Oliver at a gas station and informed her that he 
had observed her speeding while driving on the roadway 
just prior to her stopping at the gas station. They spoke 
briefly and Ms. Oliver walked away. After returning to the 
Sheriff’s Office, plaintiff discovered that Ms. Oliver had 
two outstanding arrest warrants for obtaining property 
by false pretenses. On October 22, 2018, at approximately 
2:00 a.m., plaintiff went to Ms. Oliver’s home to arrest her. 
Ms. Oliver did not answer the door and plaintiff returned 
at approximately 8:00 p.m. that night. Ms. Oliver answered 
the door and plaintiff informed her that there were two 
warrants for her arrest, although he did not have the 
warrants with him. Ms. Oliver began to walk with plaintiff 
to his patrol vehicle, and while plaintiff was attempting 
to handcuff Ms. Oliver, plaintiff contends that she “went 
crazy” and pulled away from him. Plaintiff contends he 
radioed for backup and ultimately performed a take-down 
maneuver, after which he was able to put Ms. Oliver in 
handcuffs. Ms. Oliver complained to plaintiff about her 
arm and plaintiff radioed for EMS, who later examined 
Ms. Oliver and confirmed her arm was broken. Ms. Oliver 
was transported to the hospital for treatment. Ms. Oliver 
filed a written complaint with Sheriff White the following 
day.

Ms. Oliver’s complaint was investigated by defendant 
Captain Bullock. After interviewing plaintiff, Ms. Oliver, 
and other officers, Captain Bullock concluded that 
plaintiff’s use of force appeared contrary to the Sheriff’s 
Office use of force policy. Captain Bullock, in concurrence 
with Captain Watkins, Sergeant Goolsby, and Sergeant 
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Welborn, recommended that plaintiff’s service was no 
longer needed. Plaintiff’s employment was terminated by 
Sheriff White on October 24, 2018. A Report of Separation 
form was completed and filed, as required, with the North 
Carolina Sheriff’s’ Standards Commission. The Report 
of Separation form does not indicate that plaintiff was 
terminated due to an excessive force incident.

Plaintiff thereafter applied for other law enforcement 
jobs and signed a release to allow prospective employers to 
obtain his personnel file from Vance County. Defendants 
Sheriff White, Captain Bullock, and Chief Deputy Bullock 
state in their affidavits that they have had no contact with 
plaintiff’s prospective employers.

DISCUSSION

At the outset, the Court grants defendants’ motion 
for extension of time to file a response to plaintiff ’s 
motion for summary judgment for good cause shown 
and due to excusable neglect. [DE 78]. Their response 
to plaintiff’s motion for summary judgment is deemed 
timely filed. Plaintiff’s motion to strike the response as 
untimely is therefore denied. [DE 77]. The Court further 
grants plaintiff’s motion to seal documents containing 
personally identifying information. [DE 82]. Plaintiff has 
filed redacted versions of these documents, [DE 81], and 
no further action is required.

A motion for summary judgment may not be granted 
unless there are no genuine issues of material fact for trial 
and the movant is entitled to judgment as a matter of law. 
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Fed. R. Civ. P. 56(a). The moving party bears the initial 
burden of demonstrating the absence of a genuine issue of 
material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 
106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). If that burden has 
been met, the non-moving party must then come forward 
and establish the specific material facts in dispute to 
survive summary judgment. Matsushita Elec. Indus. Co. 
v. Zenith Radio Corp., 475 U.S. 574, 588, 106 S. Ct. 1348, 
89 L. Ed. 2d 538 (1986). In determining whether a genuine 
issue of material fact exists for trial, a trial court views 
the evidence and the inferences in the light most favorable 
to the nonmoving party. Scott v. Harris, 550 U.S. 372, 
378, 127 S. Ct. 1769, 167 L. Ed. 2d 686 (2007). However,  
“[t]he mere existence of a scintilla of evidence” in support 
of the nonmoving party’s position is not sufficient to defeat 
a motion for summary judgment. Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 252, 106 S. Ct. 2505, 91 L. Ed. 2d 
202 (1986). “A dispute is genuine if a reasonable jury could 
return a verdict for the nonmoving party.... and [a] fact is 
material if it might affect the outcome of the suit under 
the governing law.” Libertarian Party of Virginia v. Judd, 
718 F.3d 308, 313 (4th Cir. 2013) (internal quotations and 
citations omitted). Speculative or conclusory allegations 
will not suffice. Thompson v. Potomac Elec. Power Co., 
312 F.3d 645, 649 (4th Cir. 2002).

When deciding cross-motions for summary judgment, 
a court considers each motion separately and resolves all 
factual disputes and competing inferences in the light most 
favorable to the opposing party. Rossignol v. Voorhaar, 316 
F.3d 516, 523 (4th Cir. 2003). The court must ask “whether 
the evidence presents a sufficient disagreement to require 
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submission to the jury or whether it is so one-sided that 
one party must prevail as a matter of law.” Anderson, 477 
U.S. at 251.

Defendants have moved for summary judgment in 
their favor on all of plaintiffs’ remaining claims. Plaintiff’s 
motion states that he seeks partial summary judgment, 
but he has moved for summary judgment in his favor on 
each of his remaining claims. [DE 68-2 at 2].1

I.	 Federal employment discrimination claims.

Plaintiff has filed claims alleging employment 
discrimination under three statutes: Title VII, 42 
U.S.C. §  1981, and 42 U.S.C. §  1983. “The McDonnell 
Douglas framework, developed for Title VII, has been 
used to evaluate [] discrimination claims under [all] 
three statutes.” Love-Lane v. Martin, 355 F.3d 766, 
786 (4th Cir. 2004); see also McDonnell Douglas Corp. 
v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 36 L. Ed. 2d 
668 (1973). Under McDonnell Douglas, if the plaintiff 
can establish a prima facie case of discriminatory 
treatment, the burden then shifts to the defendant “to 
articulate some legitimate, nondiscriminatory reason” 
for its action. McDonnell Douglas, 411 U.S. at 802. If the 
defendant meets this burden, the plaintiff is given the 
opportunity to show that the presumptively legitimate 
reason offered by the defendant is in fact pretext for an 
underlying discriminatory motive. Id. at 804. “Although 

1.  Unless otherwise noted, the Court addresses first defendants’ 
motion for summary judgment and thus construes the facts and 
inferences in the light most favorable to plaintiff
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the evidentiary burdens shift back and forth under the 
McDonnell Douglas framework,” the ultimate burden 
of persuasion to show that the defendant intentionally 
discriminated remains with the plaintiff. Love-Lane, 355 
F.3d at 786.

A plainti f f attempting to prove employment 
discrimination may also proceed under a mixed motive 
framework, which requires him to show that a reasonable 
jury could conclude that race or sex was the motivating 
factor for the employment practice. Desert Palace, Inc. 
v. Costa, 539 U.S. 90, 101, 123 S. Ct. 2148, 156 L. Ed. 2d 
84 (2003). The plaintiff must establish through direct or 
circumstantial evidence that discrimination motivated the 
adverse employment decision by the employer. Id.

A.	 Disparate treatment

Although in his response to defendants’ motion 
for summary judgment plaintiff agrees that he is not 
proceeding under a mixed motive framework, [DE 72 at 
14]; see Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 
310, 317 (4th Cir. 2015), he does contend he has presented 
direct evidence of discrimination. “Direct evidence is 
evidence from which no inference is required. To show race 
or gender discrimination by direct evidence, a plaintiff 
typically must show discriminatory motivation on the part 
of the decisionmaker involved in the adverse employment 
action.” Holley v. N. Carolina Dep’t of Admin., N.C., 846 
F. Supp. 2d 416, 427 (E.D.N.C. 2012).

As direct evidence, plaintiff cites to Sheriff White’s 
deposition testimony relating to black and Hispanic 
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gang activity in Vance County, a Vance County Sheriff’s 
Office policy relating to ex parte orders when making a 
warrantless arrest during same-sex relationship domestic 
incidents, as well as plaintiff’s conclusory belief that 
there was no other reason for plaintiff’s harassment or 
termination other than his race and sexual orientation. 
These are insufficient to show direct evidence of 
discrimination on the part of Sheriff White. Plaintiff 
further cites to distasteful comments regarding his sexual 
orientation made to him by co-workers and the presence 
of a unicorn hat in his mailbox.

It is regrettable that any distasteful comments 
will arise in the workplace, but that cannot mean 
that the actual decision maker is impugned 
thereby. It is the decision maker’s intent that 
remains crucial, and in the absence of a clear 
nexus with the employment decision in question, 
the materiality of stray or isolated remarks is 
substantially reduced.

Merritt v. Old Dominion Freight Line, Inc., 601 F.3d 
289, 300 (4th Cir. 2010). There is no clear nexus between 
any of the comments made and Sheriff White’s decision 
to terminate plaintiff’s employment in the record before 
the Court.

In his motion for summary judgment, plaintiff further 
relies on his testimony and statements that training and 
resources were given to white deputies which were not 
given to black deputies, including plaintiff. Plaintiff cites 
the lack of bullet proof vests and the tires on his patrol 
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vehicle that needed replacing. In his deposition, Captain 
Bullock testified that the Vance County Sheriff’s Office 
had difficulty obtaining equipment because Vance County 
is a poor county. [DE 67-6] W. Bullock Depo. pp. 24-25. 
Captain Bullock stated that once a new deputy had been 
sworn in he might not have gotten a shift immediately 
because the Sheriff’s Office may not have a uniform that 
fit or a patrol car for him to use. Id. Moreover, plaintiff 
did in fact receive the equipment he asked for, albeit after 
some delay, including a bullet proof vest and new tires for 
his patrol car. See [DE 67-5 p. 99]. Viewing these facts 
and inferences in the light most favorable to defendants, 
plaintiff has not demonstrated that the lack of equipment 
in the Vance County Sheriff’s Office is direct evidence of 
disparate treatment.

The Court determines that plaintiff cannot proceed 
on a mixed-motive theory or by direct evidence on his 
disparate treatment claim.

A prima facie claim of disparate treatment requires 
a plaintiff to show “(1) membership in a protected class; 
(2) satisfactory job performance; (3) adverse employment 
action; and (4) different treatment from similarly situated 
employees outside the protected class.” Coleman v. 
Maryland Court of Appeals, 626 F.3d 187, 190 (4th Cir. 
2010). Even assuming, without deciding, that plaintiff has 
forecast sufficient evidence to make a prima facie case, 
defendants have proffered a legitimate, nondiscriminatory 
reason for plaintiffs termination. Specifically, defendants 
have proffered evidence that plaintiff was fired due to a 
finding that he used excessive force when effecting an 
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arrest, as well as his prior suspension and his having 
provided what was determined to be a false statement 
after he reversed his patrol car into another vehicle. [DE 
67-7] P. White Aff. 114.

Thus, the burden is on plaintiff to forecast sufficient 
evidence which would show that defendants’ proffered 
reason was a pretext for discrimination. Laing v. Fed. 
Exp. Corp., 703 F.3d 713, 721 (4th Cir. 2013). “In order to 
succeed at this stage, the plaintiff must ‘show both that the 
reason advanced was a sham and that the true reason was 
an impermissible one under the law.” Ousley v. McDonald, 
648 F. App’x 346, 349 (4th Cir. 2016) (quoting Russell v. 
Microdyne Corp., 65 F.3d 1229, 1235 (4th Cir.1995)).

Proof that the employer’s “explanation is unworthy 
of credence” will indeed provide persuasive evidence 
“that is probative of intentional discrimination.” Reeves 
v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 147, 
120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000). However, it is not 
the province of this Court to decide whether an employer’s 
decision to terminate a plaintiffs employment was “wise, 
fair, or even correct,” so long as it was not based on 
plaintiff’s sex or race. DeJarnette v. Corning Inc., 133 F.3d 
293, 299 (4th Cir. 1998) (quotation and citation omitted).

Plaintiff has failed to proffer sufficient evidence to 
create a genuine issue of material fact as to whether 
defendants’ proffered legitimate reasons for plaintiff’s 
termination are mere pretext. Plaintiff argues that 
defendants’ reasons for terminating him are shaky and 
that they have switched their story. Contrary to plaintiff’s 
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argument however, the record reflects that plaintiff had 
been counseled regarding his performance, specifically 
in regard to minor traffic citations, that he had been 
suspended, that it was determined he had made a false 
statement about a traffic accident in his patrol car, and 
that an internal investigation determined that he had 
used excessive force while effecting an arrest. There 
is no evidence that defendants’ reasons for terminating 
plaintiff’s employment have changed over time. Plaintiff 
has further not come forward with any evidence which 
would tend to show that defendants’ proffered legitimate 
reason is unworthy of credence. Jones v. Lowe’s 
Companies, Inc., 845 F. App’x 205, 214 (4th Cir. 2021).

In addition to being a prima facie element of a 
disparate treatment claim, evidence that an employer 
treated similarly situated individuals differently may 
also provide evidence of pretext to rebut a proffered 
non-discriminatory basis for adverse action against an 
employee. See Walker v. Mod-U-Kraf Homes, LLC, 775 
F.3d 202, 211 (4th Cir. 2014) (citing Laing, 703 F.3d at 721). 
Plaintiff relies on a white deputy, Hight, receiving his 
firearm before black deputies, including plaintiff, as well a 
co-worker who allegedly sexually assaulted a civilian and 
was demoted but not terminated as comparators.

First, as defendants point out, plaintiff’s citation 
to Hight receiving a firearm before other deputies is 
unsupported by evidence in the record. In his factual 
recitation in opposition to defendants’ motion for 
summary judgment, plaintiff also discusses Hight as a 
potential comparator, noting that Vance County Sheriff’s 
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Office canine dogs had bitten civilians but the officer, 
Adam Hight, had not been sanction at the same level 
as plaintiff. Plaintiff has not brought forward sufficient 
evidence, however, which would support using Hight as a 
comparator. See Haywood v. Locke, 387 F. App’x 355, 359 
(4th Cir. 2010) (“Such a showing would include evidence 
that the employees ‘dealt with the same supervisor, [were] 
subject to the same standards and ... engaged in the 
same conduct without such differentiating or mitigating 
circumstances that would distinguish their conduct or the 
employer’s treatment of them for it’’) (citation omitted).

Following an incident where Hight’s K-9 bit a civilian 
in a warehouse, Hight was instructed by his supervisor, 
Lieutenant Campbell, not to bring the K-9 to work and to 
keep him home and secured in his kennel unless exercising 
pending further training and certification. [DE 67-6 p. 
138]. Hight was a K-9 handler, while plaintiff was not. 
There is further no information in the record regarding 
the extent of the civilian’s injuries. See id. W. Bullock 
Depo. p. 87. Finally, defendants contend, and plaintiff 
has not demonstrated otherwise, that Hight had not had 
any prior suspensions or disciplinary action prior to this 
incident.

As to plaintiffs comparison to a Sheriff ’s Office 
employee to who sexually assaulted a civilian, defendants 
have proffered evidence by way of Sheriff ’s White’s 
second affidavit which tends to show that there was not a 
sexual assault, but more importantly that the employee 
in question, who is white, was a lieutenant not a deputy 
and had an unblemished record with no disciplinary 



Appendix B

24a

problems or complaints at the time of the incident. [DE 75-
1] P. White Aff. ¶ 3. The employee who plaintiff contends 
sexually assaulted a civilian purportedly made a comment 
to a woman during a traffic stop about taking off her 
top. This comment was reported to the Sheriff’s Office 
by a family member of the woman. Plaintiff served at a 
different rank, had previously been suspended, and was 
determined by the Sheriff’s Office to have used excessive 
force resulting in a broken arm. Plaintiffs proposed 
comparator is sufficiently dissimilar that his lesser 
adverse employment action cannot serve as evidence of 
pretext. See Martinez v. Constellis, LLC, No. 3:19CV720, 
2020 U.S. Dist. LEXIS 142709, 2020 WL 4589194, at *4 
(E.D. Va. Aug. 10, 2020).

Summary judgment is therefore appropriate in 
defendants’ favor on plaintiffs disparate treatment 
claim as, even when viewing the facts and inferences 
in the light most favorable to plaintiff, he has failed to 
forecast sufficient evidence which would rebut defendants’ 
proffered legitimate reasons for his termination.

B.	 Hostile work environment

To prove a hostile work environment claim under either 
Title VII or § 1981, a plaintiff must show “(1) unwelcome 
conduct; (2) that is based on the plaintiff’s [protected 
status]; (3) which is sufficiently severe or pervasive to alter 
her conditions of employment and to create an abusive 
work environment; and (4) which is imputable to the 
employer.” Strothers v. City of Laurel, 895 F.3d 317, 327 
(4th Cir. 2018); see also Irani v. Palmetto Health, 767 F. 
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App’x 399, 416 (4th Cir. 2019). Isolated incidents typically 
do not create a hostile work environment, Boyer-Liberto v. 
Fontainebleau Corp., 786 F.3d 264, 277 (4th Cir. 2015), and 
whether the harasser was a co-worker or a supervisor is 
relevant to the inquiry. Burlington Indus., Inc. v. Ellerth, 
524 U.S. 742, 763, 118 S. Ct. 2257, 141 L. Ed. 2d 633 
(1998). Whether an environment is hostile is determined 
by considering the totality of the circumstances from 
“the perspective of a reasonable person in the plaintiff’s 
position.” Oncale v. Sundowner Offshore Servs., Inc., 523 
U.S. 75, 81, 118 S. Ct. 998, 140 L. Ed. 2d 201 (1998).

Plaintiff alleges that his work environment was 
made hostile due to race and sex discrimination. Plaintiff 
testified at his deposition regarding three deputies who 
had used a racial slur, n*****, each on one occasion, a 
sergeant who made homophobic comments to plaintiff 
about which he later apologized, Lieutenant Campbell’s 
treatment of black people with less respect than white 
people, and a purple unicorn which was left in plaintiff’s 
mailbox. [DE 67-3] J. White Depo. pp. 190-200; 238-39].

Plaintiff has not come forward with sufficient evidence 
of severe or pervasive conduct to show that he was 
subjected to a hostile work environment. Even taking 
the evidence in the light most favorable to plaintiff, and 
recognizing that plaintiff was subjected to some highly 
inappropriate and offensive comments, what the record 
reveals is more consistent with offhand comments and 
isolated incidents, which do not support a claim for a 
hostile work environment. See Irani, 767 Fed. App’x at 416 
(quoting Faragher v. City of Boca Raton, 524 U.S. 775, 
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778, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998)). Plaintiff 
testified that after one deputy, Patel, used the word n***** 
in greeting another deputy, Poole, plaintiff told Patel he 
should not be using that word; Patel told plaintiff that 
he had black people in his family and did not mean to 
disrespect plaintiff, and plaintiff took him at his word. 
[DE 67-3] J. White Depo. 190-93. Another deputy, Martin, 
used the “N word” in response to Patel after Patel used 
it, but apparently without saying the word. Id. at 193. 
The third deputy, Welborn, used the “N word” once while 
reciting lyrics to a song. Id. at 194. Plaintiff also testified 
that Sheriff White never used discriminatory language 
against plaintiff Id. at 195. Sergeant Martin apologized 
to plaintiff after making a homophobic remark.

Additionally, plaintiff has not demonstrated that 
his co-worker’s conduct is imputable to his employer.  
“[A]n employer may be liable for hostile work environments 
created by co-workers and third parties ‘if it knew or 
should have known about the harassment and failed to 
take effective action to stop it by responding with remedial 
action reasonably calculated to end the harassment.’” 
Pryor v. United Air Lines, Inc., 791 F.3d 488, 498 (4th Cir. 
2015) (quoting EEOC v. Sunbelt Rentals, Inc., 521 F.3d 
306, 319 (4th Cir. 2008) (alterations omitted)). There is no 
evidence that Sheriff White was aware of the comments 
made by plaintiff’s co-workers or the purple unicorn 
hat in plaintiff’s mailbox. For example, after Sergeant 
Martin made homophobic comments to plaintiff, plaintiff 
informed Sergeant Robinson who told plaintiff he could 
file a complaint, but there is no record evidence reflecting 
that plaintiff did file a complaint. [DE 67-3] J. White 
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Depo p. 239. Sergeant Robinson also told plaintiff that as 
Sergeant Martin had apologized, that may be sufficient. 
Id. Sheriff White also testified that he was not aware of 
comments that had been made about plaintiff or his sexual 
orientation. [DE 67-5] P. White Depo. pp. 156-57.

There is further no evidence that plaintiff complained 
when his co-workers used racial slurs. In plaintiff ’s 
internal complaint to Sheriff White on June 15, 2018, 
raising race discrimination concerns, plaintiff does not 
identify any comments made by his co-workers. [DE 72-
23 pp. 5-8]. Although in his internal complaint plaintiff 
complains about his treatment by Lieutenant Campbell, 
he does not cite evidence of Lieutenant Campbell’s alleged 
discriminatory treatment, only noting that “based on 
mere appearance” the Sheriff ’s Office had believed 
Lieutenant Campbell, who is white, over plaintiff who is 
black, and that this amounts to a civil rights violation. Id. 
p. 5. While, as plaintiff argues, “[t]here can, it is true, be 
‘racial’ discrimination within the same race,” Williams v. 
Wendler, 530 F.3d 584, 587 (7th Cir. 2008), it bears noting 
that the Sheriff White, Captain Bullock, and Chief Deputy 
Bullock are black. Plaintiff has failed to proffer sufficient 
evidence to create a genuine issue of material fact as to 
whether the Vance County Sheriff’s Office was a racially 
hostile workplace. Irani, 767 F. App’x at 417.

In his own motion for summary judgment, plaintiff 
relies as well on his not being given a bullet proof vest 
as evidence that he was subjected to a dangerous work 
environment. Again, plaintiff received his bullet proof vest 
from Captain Bullock after he requested one. Plaintiff’s 
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lack of a bullet proof vest for three weeks does not amount 
to conduct which is sufficiently severe or pervasive to have 
created an abusive work environment.

In sum, plaintiff has failed to create a genuine issue of 
material fact as to his hostile work environment claim, and 
summary judgment in favor of defendants is appropriate.

C.	 Retaliatory discharge

A claim of retaliatory discharge requires a plaintiff to 
show “(1) engagement in a protected activity; (2) adverse 
employment action; and (3) a causal link between the 
protected activity and the employment action.” Coleman, 
626 F.3d at 190. Plaintiff plainly engaged in protected 
activity when he filed his EEOC complaint on August 29, 
2018, and suffered adverse employment action when he 
was terminated from his employment on October 24, 2018.

Plaintiff testified that in June or July of 2018 Sheriff 
White told plaintiff to drop his complaints or he would 
be “dropped,” and that plaintiff believes his termination 
was related significantly to retaliatory conduct of Sheriff 
White having threatened to fire plaintiff because plaintiff 
would not withdraw his protected activity complaints. [DE 
67-3] J. White Depo. 177-78; 181]. Internal discrimination 
complaints constitute protected activity. Thompson, 
312 F.3d at 650. However, plaintiff’s termination was 
in October 2018, some three or four months later. For 
temporal proximity to show that termination was caused 
by protected activity, the time must be “very close.” Clark 
Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 273, 121 S. Ct. 
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1508, 149 L. Ed. 2d 509 (2001). Three to four months is 
too long, absent other evidence of causation, to establish a 
causal relationship between protected activity and adverse 
employment action. Roberts v. Glenn Indus. Grp., Inc., 
998 F.3d 111, 127 (4th Cir. 2021).

Plaintiff’s EEOC complaint was filed two months 
prior to his termination. Two months is long enough to 
significantly weaken the causation inference. Id. (citations 
omitted). Moreover, “actual knowledge is required to 
establish a Title VII retaliation claim ....” Id, at 125. 
Plaintiff relies on Vance County’s receipt of notice of 
plaintiff’s EEOC charge on September 12, 2018, [DE 71-
44], but has presented no evidence which would create a 
genuine issue of material fact as to whether Sheriff White 
knew that plaintiff had filed a charge of discrimination 
with the EEOC.

However, even if plaintiff could demonstrate a prima 
facie case of retaliation, as discussed above, plaintiff 
has failed to rebut defendants’ proffer of legitimate, 
nondiscriminatory reasons for plaintiff’s termination. 
See Foster v. Univ. of Maryland-E. Shore, 787 F.3d 243, 
253 (4th Cir. 2015). Accordingly, his retaliation claim 
fails and defendants are entitled to summary judgment 
in their favor.

D.	 Qualified immunity

Defendants argue that they are alternatively entitled 
to qualified immunity on plaintiffs § 1981 discrimination 
claims. Qualified immunity shields government officials 
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from liability for statutory or constitutional violations so 
long as they can reasonably believe that their conduct does 
not violate clearly established law. Harlow v. Fitzgerald, 
457 U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d 396 (1982); 
see also Henry v. Purnell, 652 F.3d 524, 531 (4th Cir. 
2011) (en banc). A court employs a two-step procedure 
for determining whether qualified immunity applies that 
“asks first whether a constitutional violation occurred and 
second whether the right violated was clearly established.” 
Melgar v. Greene, 593 F.3d 348, 353 (4th Cir. 2010). A 
court may exercise its discretion to decide which step of 
the analysis to decide first based on the circumstances 
presented. Pearson v. Callahan, 555 U.S. 223, 236, 129 
S. Ct. 808, 172 L. Ed. 2d 565 (2009).

As the Court has determined that defendants are 
entitled to summary judgment on plaintiffs §  1981 
employment discrimination claims, the Court has thus 
determined that no constitutional violation has occurred 
and defendants are alternatively entitled to qualified 
immunity on plaintiff’s § 1981 claims.

II.	 State law claims.

A.	 Breach of contract

Plaintiff has alleged a claim for breach of contract 
against Sheriff White in his official capacity. Plaintiff 
testified at his deposition that Captain Bullock offered 
plaintiff a two-year opportunity to work in the Sheriff’s 
Office. Plaintiff testified that after he started his 
employment the contract was presented to him in writing 
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and he signed it. Plaintiff does not recall the specific 
terms but states that it was a two-year employment 
contract. Plaintiff testified that he no longer has a copy 
of the alleged employment contract. [DE 67-2] J. White 
Depo. 27-31.

North Carolina has long recognized the doctrine of 
employment at will, where either party can terminate 
the employment relationship at any time. Edwards v. 
Seaboard & R.R. Co., 121 N.C. 490, 28 S.E. 137 (N.C. 
1897). The North Carolina General Assembly has also 
“made [Sheriff’s] deputies at-will employees, who ‘shall 
serve at the pleasure of the appointing officer.’” Jenkins 
v. Medford, 119 F.3d 1156, 1164 (4th Cir. 1997) (quoting 
N.C. Gen. Stat. 153A-103).

While parties can opt to remove the at-will presumption 
by contracting for different terms, plaintiff has failed 
to produce a contract demonstrating that any other 
contractual relationship was agreed to. See also Houpe 
v. City of Statesville, 128 N.C. App. 334, 344, 497 S.E.2d 
82 (1998) (“A viable claim for breach of an employment 
contract must allege the existence of contractual 
terms regarding the duration or means of terminating 
employment.”). Moreover, in order to be enforceable, any 
agreement to a definite term of employment that would 
overcome North Carolina’s strong presumption of at-
will employment “must be supported by consideration.” 
Franco v. Liposcience, Inc., 197 N.C. App. 59, 63, 676 
S.E.2d 500 (2009).

In opposition to summary judgment, and in support 
of his own motion, plaintiff relies on his application for 
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employment with the Vance County Sheriff’s Office which 
asks whether the applicant would be “willing to sign a two-
year contract for employment”. [DE 67-6 p. 38]. Answering 
this question “yes” does not create an employment 
contract. Plaintiff did sign a tuition reimbursement 
agreement on June 5, 2017, [DE 67-4 pp. 229-230], in 
which the Vance County Sheriff’s Office agrees to provide 
tuition to trainees for basic law enforcement training on 
the trainee’s agreement to not seek employment from or 
work for any other law enforcement employer while still 
employed by the Vance County Sheriff’s Office for a period 
of two years after becoming a sworn officer. The trainee 
further agrees to work for the Vance County Sheriff’s 
Office for two consecutive years after becoming a sworn 
officer. That document further expressly provides that 
the trainee recognizes that employment with the Vance 
County Sheriff’s Office is at will and no guarantee of 
employment or contract for employment is created by the 
tuition reimbursement agreement. Id. Plaintiff agrees 
that the tuition reimbursement agreement was not an 
employment contract. [DE 67-3] J. White Depo. p. 232.

In the absence of any evidence of an employment 
contract the terms of which this Court could apply, 
defendants are entitled to summary judgment on 
plaintiff’s breach of contract claim.

B.	 Tortious interference

Plaintiff has alleged a claim for tortious interference 
with employment opportunities and tortious interference 
with prospective economic advantage against the 
individual defendants.
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To succeed on a claim for tortious interference with 
contract, a plaintiff must demonstrate:

(1) a valid contract between the plaintiff and a 
third person which confers upon the plaintiff 
a contractual right against a third person; (2) 
the defendant knows of the contract; (3) the 
defendant intentionally induces the third person 
not to perform the contract; (4) and in doing so 
acts without justification; (5) resulting in actual 
damage to plaintiff.

Beck v. City of Durham, 154 N.C. App. 221, 232, 573 S.E.2d 
183 (2002). To succeed on a claim for tortious interference 
with prospective economic advantage, a plaintiff must 
show that

a party interferes with a business relationship 
by maliciously inducing a person not to enter 
into a contract with a third person, which he 
would have entered into but for the interference, 
... if damage proximately ensues, when this 
interference is done not in the legitimate 
exercise of the interfering person’s rights.

Beverage Sys. of the Carolinas, LLC v. Associated 
Beverage Repair, LLC, 368 N.C. 693, 701, 784 S.E.2d 457 
(2016) (quotation and citation omitted).

In support of his tortious interference with employment 
and related opportunities claim, which the Court construes 
as a claim for tortious interference with contract, plaintiff 
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alleges that defendants Chief Deputy Bullock and Captain 
Bullock interfered with plaintiff’s employment and related 
opportunities by discriminating against him, creating a 
hostile work environment, retaliating against him, and 
spreading lies about plaintiff ’s performance. [DE 55 
11228]. There is no evidence Chief Deputy Bullock or 
Captain Bullock induced Sheriff White not to perform 
his contract with plaintiff, which appears to be plaintiff’s 
theory on this claim. Summary judgment in favor of 
defendants is appropriate.

Summary judgment in favor of defendants is also 
appropriate as to plaintiffs claim for tortious interference 
with prospective economic advantage. At bottom, 
plaintiff’s allegations concern his inability to be hired at 
other law enforcement agencies after he was terminated 
from the Vance County Sheriff’s Office. Plaintiff alleges 
that defendants knew of plaintiff’s attempts to secure new 
employment and knew that his prospective employers 
would examine his Vance County Sheriff’s Office record. 
Plaintiff further alleges that defendants’ interference 
was unjustified and amounted to harassment. [DE 55 
¶¶ 235-237].

The record does not reveal any evidence which would 
tend to show that defendants maliciously induced any 
prospective employer of plaintiff not to hire him. The 
only record evidence would show that defendants had no 
conversations with any prospective employer of plaintiff 
See, e.g., [DE 67-7] P. White Aft’. ¶ 7. Although plaintiff 
testified that one prospective employer cited both his 
lawsuit against the Vance County Sheriff’s Office and 
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Captain Bullock’s written report regarding plaintiff’s use 
of force as grounds for not hiring plaintiff, that is plainly 
insufficient to create a genuine issue of material fact as 
to malice. Summary judgment in defendants’ favor is 
appropriate on this claim.

C.	 Emotional distress

To prevail on a claim for intentional infliction of 
emotional distress (“IIED”), a plaintiff must show “(1) 
extreme and outrageous conduct; (2) which is intended 
to cause and does cause (3) severe emotional distress 
to another.” May v. City of Durham, 136 N.C. App. 578, 
525 S.E.2d 223, 230 (N.C. 2000). “Conduct is extreme 
and outrageous when it is so outrageous in character, 
and so extreme in degree, as to go beyond all possible 
bounds of decency, and to be regarded as atrocious, and 
utterly intolerable in a civilized community.” Smith-
Price v. Charter Behavioral Health Sys., 164 N.C. App. 
349, 595 S.E.2d 778, 782 (N.C. App. 2004). Negligent 
infliction of emotional distress requires a showing that: 
“(1) the defendant negligently engaged in conduct, (2) 
it was reasonably foreseeable that such conduct would 
cause plaintiff severe emotional distress ... and (3) the 
conduct did in fact cause the plaintiff severe emotional 
distress.” Acosta v. Byrum, 180 N.C. App. 562, 638 
S.E.2d 246, 250 (N.C. App. 2006). Severe emotional 
distress is “any emotional or mental disorder, such as, for 
example, neurosis, psychosis, chronic depression, phobia, 
or any other type of severe and disabling emotional or 
mental condition which may be generally recognized and 
diagnosed by professionals trained to do so.” Johnson v. 
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Ruark Obstetrics & Gynecology Assoc., P.A., 327 N.C. 
283, 304, 395 S.E.2d 85 (1990).

Plaintiff has proffered no evidence that he suffered 
severe emotional distress. Plaintiff has not been diagnosed 
with a condition nor does he receive any treatment. See 
also [DE 67-3] J. White Depo. p. 204. Summary judgment 
in defendants’ favor on these claims is appropriate as well.

D.	 Wrongful discharge

Plaintiff has alleged a claim for wrongful discharge in 
violation of North Carolina’s Equal Employment Practices 
Act, N.C. Gen. Stat. 143-422.2. As plaintiff contends, this 
claim rises or falls with his Title VII claims. See Hughes v. 
Bedsole, 48 F.3d 1376, 1383 (4th Cir. 1995) (North Carolina 
applies Title VII framework to wrongful discharge 
claims). As the Court has found defendants are entitled 
to summary judgment on plaintiff’s Title VII claims, so 
too does it find as to plaintiff’s wrongful discharge claim.

E.	 Negligent retention and negligent supervision

Plaintiff has alleged a claim for negligent retention 
and negligent supervision against Sheriff White and 
Chief Deputy Bullock. Plaintiff alleges that Sheriff 
White and Chief Deputy Bullock knew or should have 
known of Lieutenant Campbell’s discriminatory conduct 
toward plaintiff, and that despite having knowledge of 
such Sheriff White and Chief Deputy Bullock retained 
Campbell’s employment and failed to properly supervise 
him, enabling a racially charged hostile work environment. 
[DE 55 ¶¶ 272-75].
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Under North Carolina law, in order to establish a 
claim for negligent retention or supervision, a plaintiff 
must show: (1) a specific tortious act by the employee, 
(2) incompetency of an employee by inherent unfitness 
or previous specific acts of negligence from which 
incompetency may be inferred, (3) the employer’s actual 
or constructive notice of the employee’s incompetency or 
unfitness, and (4) injury resulting from the employee’s 
incompetency or unfitness. Medlin v. Bass, 327 N.C. 
587, 591, 398 S.E.2d 460 (1990); see also Painter v. City 
of Mt. Holly, 264 N.C. App. 249, 823 S.E.2d 583 (2019) 
(unpublished table decision).

Sheriff White was plaintiff’s employer and is the 
proper defendant as to this claim. First, “North Carolina 
law requires a common-law tort to underly a negligent 
retention and supervision claim.” Jackson v. FKI Logistex, 
608 F. Supp. 2d 705, 708 (E.D.N.C. 2009) (citing McLean 
v. Patten Communities, Inc., 332 F.3d 714, 719 (4th Cir. 
2003)). Most courts to have considered this issue have 
held that Title VII violations, including harassment 
and retaliation, cannot support a negligent retention 
or supervision claim. Bockman v. T & B Concepts of 
Carrboro, LLC, No. 1:19CV622, 2020 U.S. Dist. LEXIS 
179871, 2020 WL 5821169, at *25 (M.D.N.C. Sept. 30, 2020).  
“[A]bsent a clear indication from the North Carolina courts 
or legislature,” 2020 U.S. Dist. LEXIS 179871, [WL] at 
*26, and in light of Fourth Circuit precedent, the Court 
holds that Lieutenant Campbell’s allegedly discriminatory 
conduct is not a tort for purposes of plaintiff’s negligent 
retention and supervision claim.
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In plaintiff’s motion for summary judgment, he argues 
that he has alleged numerous torts against defendants and 
that he was injured by these actions. He relies specifically 
on being subject to homophobic insults and being treated 
disrespectfully by Lieutenant Campbell, who was demoted 
but not fired after he asked a woman during a traffic 
stop to expose her breasts. Plaintiff also contends that 
defendants should have known that Deputy Alexander, 
who had allegedly violated Vance County Sheriff’s Office 
policy when members of the Sheriff’s Office were called 
to his home following a domestic dispute, was unfit to give 
plaintiff a performance evaluation which plaintiff contends 
unfairly maligned him. At bottom, what plaintiff contends 
are torts which support his negligent supervision and 
retention claim are disparate treatment and harassment. 
These cannot support a claim for negligent retention and 
supervision. Even if Title VII violations could form the 
basis of a negligent retention and supervision claim, see 
Efird v. Riley, 342 F. Supp. 2d 413, 430 (M.D.N.C. 2004), 
the Court has determined that defendants are entitled 
to summary judgment on plaintiff’s Title VII and § 1981 
discrimination claims, and thus they cannot serve as the 
tortious acts required for plaintiff’s negligent retention 
and supervision claim. Id.2

Plaintiff cannot maintain a claim for negligent 
retention or supervision, and summary judgment in 
defendants’ favor is appropriate.

2.  The same is true for plaintiff’s wrongful discharge, infliction 
of emotional distress, and defamation claims.
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F.	 Defamation 

Plaintiff alleges a claim for defamation/libel against 
the individual defendants. Plaintiff alleges that defendants 
defamed plaintiff in the report reflecting his termination 
and in the publication of his F-5 form. Plaintiff alleges 
that defendant’s actions created the false impression that 
he is violent and untrustworthy and further that plaintiff, 
in fact, did not use excessive force. [DE 55] ¶¶ 282-284.

“In order to recover for defamation, a plaintiff must 
allege that the defendant caused injury to the plaintiff by 
making false, defamatory statements of or concerning the 
plaintiff, which were published to a third person.” Boyce & 
Isley v. Cooper, 153 N.C. App. 25, 29, 568 S.E.2d 893 (2002).

The F-5 form plaintiff relies upon does not reflect any 
statement that plaintiff is violent or untrustworthy. The 
F-5 form, or Report of Separation form, reflects only that 
the Sheriff was “aware of any on-going or substantiated 
internal investigation regarding this officer within the 
last 18 months”. [DE 67-4 p. 228]. This form is required to 
be filed by the Sheriff with the North Carolina Sheriff’s 
Standards Commission.

As there had been a substantiated internal investigation 
of plaintiff within the eighteen months prior to his 
termination, the statement is true, not false. Plaintiff has 
not come forward with any evidence which would show 
that the information contained in the Report of Separation 
form was false, his defamation claim fails. Moreover, this 
statement is also vague, as it does not allege the existence 
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of any actual or specific misconduct, and is therefore not 
actionable. Taube v. Hooper, 270 N.C. App. 604, 612, 840 
S.E.2d 313 (2020).

G. Immunity defenses

Defendants are further entitled to their state law 
immunity defenses. First, public officer immunity shields 
public officers from liability for individual capacity claims 
unless their actions are “corrupt, malicious, or outside 
the scope of his official duties.” Estate of Burgess ex. rel. 
Burgess v. Hamrick, 206 N.C. App. 268, 276, 698 S.E.2d 
697 (2010). Sheriff’s and their deputies are public officers. 
Summey v. Barker, 142 N.C. App. 688, 691, 544 S.E.2d 
262 (2001). This record does not support a finding that 
defendants were malicious, corrupt, or acting outside the 
scope of their duties. Additionally, “[a]s a public official, if 
sued in his or her official capacity, a sheriff is protected 
against tort actions by governmental immunity unless the 
sheriff purchases a bond pursuant to G.S. § 58-76-5, and 
then, can only be liable on tort claims to the extent of the 
amount of that bond.” Hill v. Medford, 158 N.C. App. 618, 
623, 582 S.E.2d 325, (Martin, J., dissenting) revd, 357 N.C. 
650, 588 S.E.2d 467 (2003) (adopting dissent).

It appears undisputed that at the time of plaintiff’s 
termination there was only one insurance policy in 
place, and the terms of that policy expressly preserve 
governmental immunity. [DE 6712]. Governmental 
immunity bars plaintiff’s tort claims against defendants 
in their official capacities except up to the amount of the 
Western Surety bond, $10,000.00.
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H.	 Summary

At bottom, the evidence in this case does not present 
a sufficient disagreement to require submission to a jury 
and defendants have demonstrated they are entitled 
to summary judgment in their favor. Defendants have 
offered admissible evidence sufficient to permit a jury to 
conclude that plaintiff’s employment was terminated due 
to what defendants determined to be his use of excessive 
force when effecting an arrest, in addition to his prior 
suspension and his having provided a false statement to 
his supervisors about an accident plaintiff was in while 
using his patrol car.

Although plaintiff heavily disputes that his use of force 
was excessive, that is not the focus of this employment 
discrimination action. As noted above, it is not for the 
Court to pass judgment on whether the decision to 
terminate plaintiff’s employment was correct, so long as 
it was not made for discriminatory reasons. Plaintiff has 
ultimately failed to create a genuine issue of material 
fact as to whether defendant’s proffered grounds for his 
termination are mere pretext or demonstrate that he 
is entitled to summary judgment on his discrimination 
claims. Defendants are also entitled to summary judgment 
in their favor on plaintiff’s state law claims for the reasons 
discussed above.

CONCLUSION

Accordingly, for the foregoing reasons, plaintiff’s 
motion to strike [DE 77] is DENIED, defendants’ motion 
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for extension of time [DE 78] is GRANTED, and plaintiff’s 
motion to seal [DE 82] is GRANTED. Defendants’ 
motion for summary judgment [DE 64] is GRANTED 
and plaintiff’s motion for summary judgment [DE 68] is 
DENIED. The clerk is DIRECTED to enter judgment 
and close the case.

SO ORDERED, this  6  day of December, 2021.

		  /s/ Terrence W. Boyle                                  
		  TERRENCE W. BOYLE
		  UNITED STATES DISTRICT JUDGE
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APPENDIX C — ORDER DENYING REHEARING 
OF THE UNITED STATES COURT OF  

APPEALS FOR THE FOURTH CIRCUIT,  
FILED MARCH 28, 2023

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT

No. 21-2424 
(5:19-cv-00467-BO)

JUSTIN J. WHITE

Plaintiff-Appellant

v.

VANCE COUNTY SHERIFF; PETER WHITE, IN 
HIS OFFICIAL AND INDIVIDUAL CAPACITIES; 
WELDON W. BULLOCK, IN HIS OFFICIAL AND 

INDIVIDUAL CAPACITIES; LAWRENCE D. 
BULLOCK, IN HIS OFFICIAL AND INDIVIDUAL 
CAPACITIES; WESTERN SURETY COMPANY, A 

DIVISION OF CNA SURETY

Defendants-Appellees

FILED: March 28, 2023

O R D E R

The court denies the petition for rehearing and 
rehearing en banc. No judge requested a poll under Fed. 
R. App. P. 35 on the petition for rehearing en banc.
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Entered at the direction of the panel: Judge Niemeyer, 
Judge Rushing, and Judge Heytens.

For the Court

/s/ Patricia S. Connor, Clerk
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